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[PROPOSED] ORDER 

AND NOW, this _______ day of ___________, 20____, upon review of 

Petitioners’ Application for Summary Relief and Expedited Briefing, Petitioners’ 

request for expedited briefing as to summary relief is GRANTED. The following 

briefing schedule is established: 

1. Respondent shall file its brief in opposition to summary relief on or 

before September 30, 2026. 

2. Petitioners shall file their reply brief on or before October 14, 2026. 
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INTRODUCTION 

Petitioners are adults with intellectual and developmental disabilities who can 

continue to live and thrive outside of institutional settings only with time-intensive 

and physically demanding supports for activities of daily living such as eating, 

bathing, dressing, and toileting. Respondent, the Pennsylvania Department of 

Human Services, Office of Developmental Programs (“DHS-ODP”) has jeopardized 

Petitioners’ ability to remain in family and community settings by threatening to 

expel them from the participant-directed services models under which they receive 

life-sustaining services while living at home. Respondent has demanded that 

Petitioners (or their designated surrogates) sign new mandatory enrollment forms 

that restrict the number of hours when family members can provide approved 

services to them (the “40/60 Rule”), and that confine their travel to Pennsylvania 

and the immediately neighboring states (the “Travel Rule,” and collectively with the 

40/60 Rule, the “Unpromulgated Rules”). 

The Petition for Review in this case presents a straightforward legal question: 

whether DHS-ODP can evade formal rulemaking procedures and impose the 

Unpromulgated Rules without bothering with any notice-and-comment process or 

independent and legislative review. This question has twice been answered in the 

negative in this very year by this very Court. Dunkelberger v. Dep’t of Hum. Servs., 
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360 A.3d 13 (Pa. Cmwlth. 2026); Errickson v. Dep’t of Hum. Servs., 357 A.3d 590 

(Pa. Cmwlth. 2026).  

After losing those two cases, DHS-ODP circumvented their holdings by 

simply pasting substantively similar rules into the mandatory enrollment forms that 

all participants (or their designated surrogates) must sign in order to continue self-

directing their waiver services. Strikingly, DHS-ODP did not appeal or seek 

reconsideration of either decision and instead hastened to deploy this stratagem to 

reimpose restrictions on hours and travel just four days after this Court ordered its 

decisions in Dunkelberger and Errickson reported as precedential authorities. 

Equally remarkable, while doing so, DHS-ODP has publicly confirmed that it needs 

to “amend regulations” to have the “authority” to enforce these rules, although it has 

not actually taken steps to promulgate such rules. See Ex. D-1, ODP Announcement 

No. 26-067 at 11 (June 22, 2026).  

Petitioners need prompt relief from the restrictions DHS-ODP has unlawfully 

reapplied to them since August 6, lest they lose the ability to live and thrive in their 

community settings. As set forth in detail below and in the Petition for Review, 

Petitioners’ right to judgment is factually and legally indisputable, and because 

DHS-ODP should not be rewarded for its blatant attempt to skirt this Court’s 

squarely applicable holdings, Petitioners should be granted summary relief. 
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STATEMENT OF FACTS 

1. Petitioners are adults with significant intellectual and developmental 

disabilities and cooccurring physical disabilities who receive “home and community 

based services” (“HCBS” or “waiver services”) through HCBS waiver programs 

overseen and administered by Respondent through Pennsylvania’s Medicaid 

program, also known as Medical Assistance. See Petition for Review (“PFR”) ¶¶  17-

22. 

2. Petitioners have elected to self-direct their waiver services through 

Respondent’s participant-directed services models. These models allow participants 

to live with their families and for them or their designated surrogates to manage the 

delivery of their services, including by hiring, scheduling, and supervising the direct 

care workers who provide their waiver services. To self-direct, the participant or 

surrogate must sign a mandatory enrollment form, which Respondent calls an 

“agreement.” Nearly eight thousand enrollees in Respondent’s HCBS program 

choose to self-direct their services through one of the participant-directed services 

models. PFR ¶¶  17-20, 27-28. 

3. Through those mandatory enrollment forms, Respondent is imposing 

two rules on Petitioners and other similarly situated class members: the “40/60 Rule” 

and the “Travel Rule.” Neither rule has ever been promulgated through the required 
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regulatory rulemaking process, and as a result, six months ago, this Court held that 

substantively similar rules were “null and void.” PFR ¶¶  33-39. 

4. The “40/60 Rule” limits the hours for which participants may hire and 

pay relatives or legal guardians to provide in-home and companion services. Under 

the rule, any one caregiver – whether a relative, legal guardian, or third party – may 

provide no more than 40 hours per week of services. And when multiple relatives or 

legal guardians provide those services, they may collectively be paid to provide no 

more than 60 hours per week. PFR ¶  37. 

5. The “Travel Rule” restricts where waiver services may be provided 

while a participant is away from home. It limits the provision of those services to 

Pennsylvania and the six states contiguous to Pennsylvania, and it applies regardless 

of whether the participant receives HCBS from a relative or non-relative caregiver. 

PFR ¶ 38. 

6. As Respondent has acknowledged, this Court held in Dunkelberger v. 

Department of Human Services, 360 A.3d 13 (Pa. Cmwlth. 2026), that the 

predecessors of the 40/60 Rule and the Travel Rule were “null and void” because 

they “were not promulgated as regulations by DHS in accordance with the 

procedures required in the Commonwealth Documents Law, Act of July 31, 1968, 

P.L. 769, as amended, 45 P.S. §§ 1102-1208, 1602, and 45 Pa. C.S. §§ 501-907, the 

Regulatory Review Act, Act of June 25, 1982, P.L. 633, as amended, 71 P.S. 
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§§ 745.1.-745.14, and the Commonwealth Attorneys Act, Act of October 15, 1980, 

P.L. 950, as amended, 71 P.S. §§ 732-101-732-506.” Ex. D-1, ODP Announcement 

No. 26-067 at 2 (Jun. 22, 2026) (citations added). 

7. In Errickson v. Department of Human Services, a companion case 

decided the same day on issues the Court described as identical to those in 

Dunkelberger, the Court reached the same conclusion. Errickson v. Dep’t of Hum. 

Servs., 357 A.3d 590 (Pa. Cmwlth. 2026). 

8. Respondent did not appeal this Court’s decisions in Dunkelberger or 

Errickson. 

9. On May 4, 2026, this Court ordered publication of the Dunkelberger 

and Errickson decisions. 

10. Four days later, on May 8, 2026, without mentioning those  decisions, 

Respondent announced it had “updated” the two enrollment forms required “[as] a 

condition of participation in ODP’s participant-directed services” to insert 

provisions “to clarify . . . the number of hours per week a Support Service 

Professional (SSP) may be scheduled to provide services and the number of hours 

per week relatives may be scheduled to provide services.” Ex. A, ODP 

Announcement No. 26-051 (May 8, 2026). As Respondent has explained in a 

subsequent announcements, these revised forms prohibit individuals or their 

surrogates from “scheduling any one [support service professional] to work more 
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than 40 hours per week” and/or scheduling “more than 60 hours per week of … 

services provided by relatives, legal guardians, or legally responsible persons when 

more than one relative, legal guardian, or legally responsible person is providing 

services.” Respondent also announced it was adding a provision requiring “that all 

waiver services provided by an SSP are provided in Pennsylvania and states 

contiguous to Pennsylvania.” Ex. D-1, ODP Announcement No. 26-067 (Jun. 22, 

2026). 

11. Respondent further declared that “all agreements signed prior to May 

8, 2026 will be considered null and void by ODP as of August 6, 2026,” advised 

participants and their families that a signed enrollment form “is a condition of 

participation in ODP’s participant-directed services models,” and warned that failure 

to sign “will require corrective action and may result in termination.” Ex. A, ODP 

Announcement No. 26-051 (May 8, 2026). 

12. A true and correct copy of each revised mandatory enrollment form has 

been downloaded from DHS-ODP’s public website and attached to this application. 

Each form contains a version of the Travel Rule and the 40/60 Rule that closely 

resembles the rules struck down in Dunkelberger. See Ex. B, Revised Managing 

Employer Agreement Form at 3, ¶ 11 and at 4, ¶ 36; Ex. C, Revised Common Law 

Employer Consent Form at 4, ¶ 20 and at 2, ¶ 7. 
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13. Through the mandatory revised enrollment forms, DHS-ODP imposes 

penalties on individuals or their surrogates who fail to comply with these provisions, 

including personal liability for payment of services rendered in violation of the 

restrictions, “corrective action,” and even involuntary termination that is “not 

appealable.” See Ex. B, Revised Managing Employer Agreement at 4; Ex. C, 

Revised Common Law Employer Consent Form at 10 and 12. Subsequently 

Respondent publicly acknowledged that the revised forms were in “response” to 

Dunkelberger, and that it needs to “amend regulations to provide the authority to 

establish” the restrictions. Ex. D-1, ODP Announcement No. 26-067 (Jun. 22, 2026). 

Nevertheless, Respondent has not promulgated the 40/60 Rule or the Travel Rule in 

accordance with this Court’s decisions. 

14. On September 10, 2026, Public Partnerships LLC (“PPL”), one of 

Respondent’s FMS contractors, emailed Petitioner David Smith’s surrogate – and, 

upon information and belief, all individuals and surrogates who had signed common 

law employer agreement forms with reservations – stating that they are “not valid” 

and instructed those individuals and surrogates to “submit a new signed CLE 

Consent Form that does not include additional terms, conditions, or alterations of 

any kind to Public Partnerships LLC (PPL) no later than September 28, 2026” or 

face “involuntary termination.” Ex. E, Sept. 10 Email from PPL. 
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LEGAL STANDARD 

“At any time after the filing of a petition for review in an appellate or original 

jurisdiction matter, the court may on application enter judgment if the right of the 

applicant thereto is clear.” Pa.R.A.P. 1532(b). Accordingly, “[a]n application for 

summary relief may be granted if a party’s right to judgment is clear and no material 

issues of fact are in dispute.” Jubelirer v. Rendell, 953 A.2d 514, 521 (Pa. 2008) 

(citations omitted). “[S]ummary relief ‘may be requested before the pleadings are 

closed where the right of the applicant is clear.’” Sewer Auth. of Scranton v. 

PENNVEST, 81 A.3d 1031, 1037 n.5 (Pa. Cmwlth. 2013) (quoting Note to Rule 

1532). 

ARGUMENT 

I. Dunkelberger and Errickson bar DHS-ODP from imposing the 40/60 
Rule and the Travel Rule without formal regulations. 

Dunkelberger concerned an adult with disabilities who, like Petitioners here, 

received care through Pennsylvania Medical Assistance’s Home and Community-

Based Services waiver program. 360 A.3d at 18. His Individual Support Plan 

prescribed him approximately 98 hours per week of care, which his mother and other 

relatives provided. Id. at 18-19. In 2019, DHS-ODP told his mother that this care 

would now be subjected to a 40/60 rule, under which no one family caregiver could 

be compensated for more than 40 hours of care per week, and “the combination of 

[relatives’] hours cannot exceed 60 hours in any given week.” Id.  In addition, DHS-
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ODP informed her it would now subject the family to a travel rule that would restrict 

the compensation they could receive for services provided outside Pennsylvania. Id.  

This Court held that both the 40/60 rule and the travel rule were binding 

norms, since they were not subject to any interpretation or variance. Id. at 27. As 

such, DHS-ODP could not impose those rules on the Dunkelbergers unless they were 

specified in a statute or regulation, which they were not. Id. at 28.  The Court noted 

that an agency like DHS-ODP can promulgate binding regulations only by 

completing the procedures “‘set  forth in the Commonwealth Documents Law.’” Id. 

at 24 (quoting Borough of Bedford v. Dep’t of Env’t Prot., 972 A.2d 53, 62 (Pa. 

Cmwlth. 2009)). It further emphasized that “‘if a statement of policy is actually an 

unpublished regulation in disguise, it will be nullified due to the agency’s failure to 

obey the processes applicable to a regulation.’” Id. (quoting Borough of Bedford, 

972 A.2d at 63). 

Errickson involved very similar facts. Mr. Errickson has a developmental 

disability and receives 81 hours of care per week from his parents. Errickson, 357 

A.3d at 591. The family spends the winter months in a trailer community in Florida. 

Id. DHS-ODP told them in 2019 that they must adhere to the 40/60 rule and the out-

of-state travel restrictions. Id. This Court concluded that DHS-ODP could not subject 

the Erricksons to these two rules, holding that “[t]he issues presented in this appeal 
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are identical to those raised in Dunkelberger.” Id. at 595.  Respondent did not seek 

reconsideration or appeal either decision. 

On May 4, 2026, this Court ordered publication of its opinions in 

Dunkelberger and Errickson as precedential decisions. 

II. DHS-ODP cannot circumvent Dunkelberger and Errickson by 
requiring families to sign contracts with the same types of restrictions. 

On May 8, 2026, DHS-ODP announced that it had “updated” the mandatory 

Enrollment Forms to add the 40/60 Rule and Travel Rule into the agreements. ODP 

declared that “all agreements signed prior to May 8, 2026 will be considered null 

and void by ODP as of August 6, 2026,” and gave participants ninety days to sign 

and submit the updated agreements. It did not initiate, let alone complete, the 

statutory procedures for formal rulemaking and publication of regulations. See 

Statement of Facts, supra, ¶¶ 9-13. 

The new 40/60 Rule is substantially identical to the limitations on weekly 

family caregiver hours at issue in Dunkelberger and Errickson. The only difference 

is that the new 40/60 Rule is even more restrictive, because it extends the ban on 

more than 40 hours of service provision by a single caregiver to non-family 

caregivers. The new Travel Rule prohibits provision of services outside of 

Pennsylvania and the six contiguous states. The travel rule at issue in the earlier 

cases capped the provision of services outside Pennsylvania at 90 days per calendar 

year: for most affected waiver-program enrollees, including Petitioners, the earlier 
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rule was less restrictive than the new Travel Rule, which prohibits even short trips 

outside the region. 

What DHS-ODP could not do in Dunkelberger and Errickson by fiat, it cannot 

do here by imposing equally or more restrictive terms in mandatory agreements. As 

those earlier cases held, a rule that establishes a “binding norm” has the force and 

effect of law and must be adopted as a regulation. To be valid, a regulation must be 

promulgated in accordance with the Commonwealth Documents Law (notice and 

public comment), the Commonwealth Attorneys Act (review and approval of form 

and legality), and the Regulatory Review Act (legislative review). A rule that 

operates as a binding norm but is not promulgated through these procedures is void 

and unenforceable. 

As Dunkelberger and Errickson reaffirmed, whether an agency rule 

constitutes a binding norm, as opposed to a mere statement of policy, is determined 

by considering (1) the plain language of the rule; (2) the manner in which the agency 

implements it; and (3) whether it restricts the agency’s discretion. See Nw. Youth 

Servs., Inc. v. Dep’t of Pub. Welfare, 1 A.3d 988, 993 (Pa. Cmwlth. 2010), aff’d, 66 

A.3d 301 (Pa. 2013); Borough of Bedford v. Dep’t of Env’t Prot., 972 A.2d 53, 61-63 

(Pa. Cmwlth. 2009). The 40/60 Rule and Travel Rule provisions of the challenged 

agreements satisfy each of these three factors. Their language is mandatory and 

restrictive: combined family caregivers’ schedules “may not include more than 60 
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hours per week,” and services must be provided “[i]n Pennsylvania and states 

contiguous to Pennsylvania.” DHS-ODP implements the provisions uniformly 

against all participants, enforces them through compelled personal financial liability, 

and declares violations non-appealable. And the provisions leave no discretion to 

deviate apart from narrow, predefined exceptions. The provisions are therefore 

binding norms. 

These are the same rules or types of rules that this Court held to be 

unpromulgated regulations, and null and void, in Dunkelberger and Errickson. DHS-

ODP has openly acknowledged that it needs to undergo an administrative process to 

“provide the authority to establish” these restrictions and that no formal rulemaking 

has concluded. See Statement of Facts, supra, ¶¶ 9-13. Copying and pasting nearly 

identical substantive limits into compelled, non-negotiable adhesion contracts does 

not alter their character as binding norms, and it does not cure DHS-ODP’s failure 

to promulgate them as regulations. Cf. Corman v. Acting Sec’y of Pa. Dep’t of Health, 

266 A.3d 452, 477 (Pa. 2021) (invalidating disease-control measures imposed 

without formal rulemaking, and rejecting agency’s arguments that it was “more 

‘efficient’ to circumvent the regulatory process”); Dep’t of Env’t Res. v. Rushton 

Mining Co., 591 A.2d 1168 (Pa. Cmwlth. 1991) (invalidating agency policy 

statements because “via their standard conditions, the [agency] sets forth a 
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comprehensive system regarding mining operations which provides conditions 

precedent in order to mine coal in Pennsylvania”). 

Because DHS-ODP adopted and continues to enforce the 40/60 Rule and 

Travel Rule provisions of the challenged agreements as binding norms without 

complying with the Commonwealth Documents Law, the Regulatory Review Act, 

and the Commonwealth Attorneys Act, those provisions are void and unenforceable. 

As a result of DHS-ODP’s conduct, Petitioners, and all others similarly situated, 

have been denied notice and reasonable opportunity to comment and provide 

feedback on the rules and otherwise participate in the rulemaking process. 

Recently this Court granted an application for summary relief against DHS in 

a case where DHS had also tried to circumvent binding precedent. G.F. v. Dep’t of 

Hum. Servs., 335 A.3d 1263, 1275 (Pa. Cmwlth. 2025). There DHS attempted to 

impose an unlawful policy that violated the Court’s ruling in S.F. v. Department of 

Human Services, 298 A.3d 495 (Pa. Cmwlth. 2023) (en banc), where this Court had 

held that DHS’s process for adjudicating ChildLine and Abuse Registry reports 

involving teachers was constitutionally deficient and had identified specific 

safeguards that DHS was required to implement. Id. at 1273. Like here, DHS opted 

not to appeal or seek reconsideration of the previous ruling and instead announced a 

new policy that persisted in omitting the safeguards that the previous ruling had 

explicitly identified as necessary. Id. at 1275. In granting the petitioner’s request for 
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summary relief, this Court found it was “hard-pressed to imagine a more egregious 

example of an unbridled contempt for the judicial process” than DHS’s attempt to 

“impose its own brand of justice in the face of our clear and explicit precedent,” and 

it reminded DHS that “this Court meant what it said” in its previous ruling. Id. at 

1274-75. This Court should again remind DHS that it means what it says: 

Pennsylvania law forbids DHS-ODP from imposing unpromulgated rules such as 

the 40/60 Rule and the Travel Rule. Dunkelberger, 360 A.3d at 28. 

III. Expedited briefing is appropriate. 

Petitioners request expedited briefing on this Application for Summary Relief 

because the harm of DHS-ODP’s unlawful actions is accruing each day. Petitioners, 

and thousands of other enrollees like them, have faced an impossible choice since 

August 6: sign the new agreement and accept severe limitations that are unsupported 

by law, or refuse to sign and risk consequences. As detailed in the Petition for 

Review, each of the Petitioners is significantly constrained by the 40/60 Rule and/or 

the Travel Rule. Like Mr. Dunkelberger and Mr. Errickson, the Petitioners require 

significant care from hardworking family members, well in excess of the 40 hours 

per individual or 60 hours per family permitted each week. They each engage in 

interstate travel for important purposes, including specialized medical conferences 

and visits to aging grandparents.  
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In addition, Respondent has announced a series of escalating penalties for 

enrollees who either refuse to sign the agreements or refuse to comply with the 

invalid, unpromulgated rules, including personal liability for payment of services 

rendered in violation of the restrictions, “corrective action,” and even involuntary 

termination that is “not appealable.” See Statement of Facts, supra, ¶¶ 11,13. Indeed, 

Respondent’s contractor has specifically threatened individuals who expressed 

reservations about the Unpromulgated Rules with involuntary termination if they do 

not sign the agreements by September 28, 2026. See Statement of Facts, supra, ¶ 14. 

This time-sensitive deadline provides “good cause” for this Court to grant 

Petitioners’ application to expedite. Pa.R.A.P. 105.  Cf., e.g., Young ex rel. Council 

of City of Phila. v. City of Phila., No. 95 C.D. 2026, 2026 WL 2018559 (Pa. Cmwlth. 

July 13, 2026) (granting application to expedite where project funding would 

imminently expire).  

This Court does not need extensive briefing to decide this matter because it 

has “already weighed” the interests at issue here in Dunkelberger and Errickson. 

G.F. v. Pa. Dep’t of Hum. Servs., 335 A.3d 1263, 1275 (Pa. Cmwlth. 2025). 

Respondent “was free to seek reconsideration or appeal[,]” but “chose not to do so.” 

Id. As a result, this Court need not “entertain” Respondent’s arguments “explaining 

the reasons for coming to the opposite conclusion” than the Court did in its previous 

rulings because, “frankly, [Respondent’s] reasons are irrelevant.” Id. 
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Pursuant to Rule 3707 of the Rules of Appellate Procedure, counsel for 

Petitioners sent an email to Jennifer Selber, General Counsel of the Commonwealth 

of Pennsylvania, and Kenneth Serafin, Executive Deputy Chief Counsel for the 

Pennsylvania Department of Human Services, on the morning of September 14, 

2026 to advise Respondent that Petitioners intend to file this application alongside 

the Petition for Review in the above-captioned matter and to propose an expedited 

briefing schedule as follows: Petitioners file application by today, September 16, 

2026; Respondent files a response by September 30, 2026, and; Petitioners file their 

reply by October 14, 2026. Counsel has informed Petitioners’ counsel that it opposes 

Petitioners’ application for expedited briefing.  

CONCLUSION 

Petitioners, and thousands like them, experience harms every day these 

restrictions remain in effect. Because the facts and the law make clear that Petitioners 

have a right to a declaration that the 40/60 Rule and the Travel Rule are unlawful, 

the Court should grant this Application for Summary Relief and enter judgment in 

Petitioners’ favor. 

 Respectfully submitted, 
 

Dated: September 16, 2026 By: ___________________________ 
 
Michael Churchill (No. 4661) 
Mary M. McKenzie (No. 47434) 
Benjamin D. Geffen (No. 310134) 
Madison Gray (No. 330696) 
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CERTIFICATION REGARDING PUBLIC ACCESS POLICY 

In compliance with Pennsylvania Rule of Appellate Procedure 127, I certify 

that this filing complies with the provisions of the Public Access Policy of the 

Unified Judicial System of Pennsylvania: Case Records of the Appellate and Trial 

Courts that require filing confidential information and documents differently than 

non-confidential information and documents.  

 Respectfully submitted, 
 

Dated: September 16, 2026 By: ___________________________ 
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CERTIFICATE OF SERVICE 

 I hereby certify that on this 16 September 2026, I am serving the foregoing 

Application for Summary Relief and Expedited Briefing upon the Respondent by e-

mail service, pursuant to prior consent of the Respondent, to Jennifer Selber, General 

Counsel of the Commonwealth of Pennsylvania, at jselber@pa.gov and Kenneth 

Serafin, Executive Deputy Chief Counsel for the Pennsylvania Department of 

Human Services, at kserafin@pa.gov,  which service satisfies the requirements of 

Pa. R. App. P. 121. 

 Respectfully submitted, 
 

Dated: September 16, 2026 By: ___________________________ 
 
 

 



 
 

EXHIBIT A 
  



 

Office of Developmental Programs Announcement 26-051 Page 1 of 2 
Publication Date: 5/8/2026 

Supporting Pennsylvanians with developmental disabilities and their families to achieve greater 
independence, choice, and opportunity in their lives. 

Requirements and Timeframes for Updated Common Law 
Employer and Managing Employer Agreements in the Office of 
Developmental Programs (ODP) Participant-Directed Services 
ODP Announcement 26-051 

AUDIENCE: 

Common Law Employers (CLE) in the Vendor Fiscal/Employer Agent Model (VF/EA)  

Agency With Choice (AWC) providers 

AWC Managing Employers (ME) 

All other interested stakeholders 

PURPOSE: 

To notify stakeholders that ODP has updated the Common Law Employer Consent Form 

for CLEs and the Managing Employer Agreement Form for MEs, and has established 

timeframes for review and signature of the updated agreements.  

DISCUSSION: 

A signed Common Law Employer Consent Form or Managing Employer Agreement Form 

is a condition of participation in ODP’s participant-directed services models.   

ODP has updated the CLE and ME agreements to clarify, among other changes, the 

number of hours per week a Support Service Professional (SSP) may be scheduled to 

provide services and the number of hours per week relatives may be scheduled to 

provide services. ODP has also updated the CLE and ME agreements to require that CLEs 

and MEs ensure that all Waiver services provided by an SSP are provided in 

Pennsylvania and states contiguous to Pennsylvania. 

All agreements signed prior to May 8, 2026 will be considered null and void by ODP as of 

August 6, 2026. Failure to submit a new Common Law Employer Consent Form or 
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Managing Employer Agreement Form to the responsible Financial Management Services 

(FMS) vendor will require corrective action and may result in termination of the CLE or 

ME.  

For CLEs 

Public Partnerships LLC (PPL) will contact CLEs with instructions on how to review, sign, 

and submit the revised Common Law Employer Consent Form. CLEs must follow the 

instructions provided by PPL to complete this process. CLEs must sign and submit the 

updated Common Law Employer Consent Form to PPL within 90 days of the date of this 

announcement.  

For MEs and AWC Providers 

AWC providers will contact their respective MEs with instructions on how to review, 

sign, and submit the revised Managing Employer Agreement Form. If an AWC uses its 

own agreement, the agreement must include all required elements established in the 

ODP AWC model agreement. AWCs are responsible for ensuring that all ME agreements 

are signed and submitted within 90 days of the date of this announcement. 

CLEs and MEs should confirm that their contact information is up to date with PPL or the 

AWC so they can receive instructions and return the updated agreement on time. 

CLEs should contact PPL and MEs should contact their AWC after receiving instructions if 

they have questions about the agreement or how to complete it. 

General questions about this communication may be directed to ODP at RA-

PWODPPDS@pa.gov or the appropriate ODP Regional Office.  
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Model Managing Employer Agreement Form 

Agency With Choice Financial Management Services 
MANAGING EMPLOYER AGREEMENT FORM 

I understand that “Participant Direction” means that the individual or the individual’s surrogate has 
the ability to exercise decision-making authority over some or all of the individual’s supports and 
services authorized in the Individual Support Plan (ISP). The individual or surrogate elects and 
accepts the responsibility for self-directing or managing the supports and services authorized in the 
ISP and is, therefore, recognized as the “Managing Employer.” 
 

INDIVIDUAL INFORMATION 

First Name Middle Name Last Name 

Social Security Number Email Date of Birth (mm/dd/yyyy) 

Physical Address (Street Address, Including Apt. #) County 

City State Zip Code 

Phone 1 Phone 2 Email Address: 

MANAGING EMPLOYER INFORMATION 
(Only complete if the Individual is choosing a surrogate and is not acting as the Managing 

Employer) 
First Name Middle Name Last Name 

Relationship to Individual 

☐ Parent ☐ Spouse ☐ Child ☐ Legal Guardian ☐ Power of 

Attorney  ☐ Other:      

Gender 

☐ Male 

☐ Female 

☐ Other 

Physical Address (Street Address, Including Apt. #) 

City State Zip Code County 

Mailing Address (Street Address, Including Apt. #) – if different than the physical address 

City State Zip Code County 

Phone Phone2 Preferred Method of Communication 

☐ Email ☐ Mail ☐ Phone 
/ Voicemail 
 
___________(Enter Email Here)_______________ 
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Requirements: 
In the agency with choice model, choice and control over services received allows the Managing 
Employer to perform activities that include, but are not limited to: 

• Recruiting and referring Support Service Professionals (SSPs) to the agency with choice 
(AWC) financial management services organization for hire; 

• Training SSPs to meet the individual’s needs as specified in the ISP; 

• Determining SSPs’ hours of work, schedules, and responsibilities in accordance with this 
Agreement, ODP requirements and the ISP; 

• Managing the services provided by SSPs in a supervisory capacity; and 

• Informing the AWC of the desire to discontinue the provision of service to the individual by an 
SSP with or without cause. 

In addition to fulfilling the responsibilities of a Managing Employer as set forth in this Agreement, a 
Managing Employer who is a surrogate must: 

• Be at least 18 years of age or older; 

• Carry out the decision the individual would make for themselves, even if the decision differs 
from that which the Managing Employer would make; 

• Accommodate the individual so that the individual can participate as fully as possible in all 
decisions that affect the individual; 

• Support the guiding principle of self-determination including that personal choice and control 
over all aspects of life must be supported for every person. 

Roles and Responsibilities of the Managing Employer 
The Managing Employer is responsible for: 

1. Complying with the Participant-Directed Services: Agency With Choice Financial Management 
Services Model Bulletin 00-20-04. 

2. Complying with the AWC Managing Employer Agreement. 
3. Completing, signing, and returning all forms and documents required by the AWC. 
4. Participating in all Managing Employer orientation and skills training sessions as required by 

the AWC. 
5. Recommending wages and benefit allowances for all SSPs within the current ODP-established 

wage ranges and benefit allowance. 
6. Reporting abuse, suspected abuse and alleged abuse of an individual in accordance with 

55 Pa. Code § 6100.46. 
7. Ensuring that written, oral and other forms of communication with the individual and persons 

designated by the individual occur in a language and means of communication understood by 
the individual or a person designated by the individual. 

8. Recruiting and referring qualified SSPs to the AWC for possible hire. 
9. Upon hire, disclosing to the AWC if the SSP has one of the relations below to the individual: 

• Relative: A relative is any of the following by blood, marriage or adoption who have not been 
assigned as legal guardian for the individual: a spouse, a parent of an adult, a stepparent of an 
adult child, grandparent, brother, sister, aunt, uncle, niece, nephew, adult child or stepchild of an 
individual or adult grandchild of an individual. 

• Legal Guardian: A legal guardian is a person who has legal standing to make decisions on 
behalf of a minor or adult (e.g. a guardian who has been appointed by the court.) 

• Legally Responsible Person: A person who has legal obligation under the provisions of law to 
care for another person, including parents of minor children (under the age of 18) and legally 
assigned relative caregivers of minor children. 
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10. Training SSPs on the individual’s needs and methods of service delivery as specified in the 
ISP. 

11. Developing and managing SSPs’ work schedules. The work schedule: 
• May include up to a maximum of 40 hours per week per SSP, 
• May not include more than 60 hours per week of authorized In-Home and Community Support, 

Companion, or a combination of In-Home and Community Support and Companion (when both 
services are authorized in the ISP) from all relatives, legal guardians, and legally responsible 
persons when more than one relative, legal guardian, or legally responsible person provides the 
service(s). 

• Must be approved by the AWC when either of the above limits are requested to be exceeded for 
unforeseen circumstances impacting SSPs, including, but not limited to: 

• Inclement weather, 
• Sudden illness, 
• Unplanned extension of medical leave for an SSP, 
• Sudden loss of an unpaid caregiver who kept paid services at or below forty (40) hours a 

week, or 
• If an SSP unexpectedly quits or is terminated and one or more SSPs must work more 

than 40 hours on a temporary basis. 
• When approved by the AWC, can only exceed the above limits for up to (13) weeks per fiscal 

year. See the most recent PA ODP Communication about overtime to learn more about how 
overtime works. 

12. Developing, implementing, and revising back-up plans for SSPs and unpaid supports. 
13. Managing SSPs. 
14. Verifying hours worked by SSPs. 
15. Completing, approving, and submitting SSP time sheets and vendor invoices.  
16. Paying, out of their own personal funds, if  

• Any SSP works more than 40 hours per week, and the AWC did not approve a request 
for the SSP to work more than 40 hours per week.   

• SSPs who are relatives, legal guardians, or legally responsible persons exceed 60 hours 
per week of combined time spent working, and the AWC did not approve a request to 
exceed 60 hours per week of combined time for those SSPs. 

17. Informing SSPs of the requirements included in the most recent ODP Communication related to 
overtime and the provision of services by relatives, legal guardians, and legally responsible persons. 

18. Complying with all AWC and Department requirements relating to Electronic Visit Verification. 
19. Evaluating SSP performance. 
20. Understanding and implementing ISPs. 
21. Protecting and supporting the exercise of individual rights as specified at 55 Pa. Code §§ 

6100.181–6100.182 and §§ 6100.184—6100.186. 
22. Participating in the ISP process in accordance with 55 Pa. Code § 6100.222. 
23. Implementing the ISP in accordance with 55 Pa. Code § 6100.224, including requesting updates 

to the ISP. 
24. Monitoring service utilization in accordance with the individual’s ISP. 
25. Providing individuals’ Supports Coordinators with full and free access to necessary 

documentation and allowing the Supports Coordinator to complete monitoring or related 
activities in accordance with the approved Consolidated, Person/Family Directed 
Support, and Community Living Waivers (Waivers) and ODP policy. 

26. Ensuring service notes are completed in accordance with 55 Pa. Code § 6100.226 and ODP 
Bulletin 00-22-03, Technical Guidance for Claim and Service Documentation, or its successor. 

27. Completing progress notes in accordance with 55 Pa. Code § 6100.227 and ODP Bulletin 00-
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22-03, Technical Guidance for Claim and Service Documentation, or its successor. 
28. Reporting work-related injuries incurred by SSPs to the AWC. 
29. Complying with the Fraud and Abuse Control Act, 62 P.S. §§ 1401-1418.   
30. Reporting suspected Medicaid fraud, waste or abuse by SSPs or vendors to the AWC. 
31. Reporting incidents specified in 55 Pa. Code § 6100.401 to the AWC within the timeline provided by 

§ 6100.401. 
32. Notifying the AWC of any changes to the Managing Employer’s or any SSP’s demographic 

information, including but not limited to changes to addresses and telephone numbers. 
33. Notifying the AWC of SSP performance issues, such as failure to report for work. 
34. Notifying the AWC of the desire to discontinue receiving services from an SSP, i.e. termination 

of the SSP’s employment. 
35. Completing the annual AWC satisfaction survey. 
36. Ensuring all participant-directed Waiver services are provided: 

• In Pennsylvania and states contiguous to Pennsylvania, 
• In accordance with the terms of the ISP for the individual, and 
• In a manner that meets professionally recognized standards of care. 

Attestation 

I,  (Name of Managing Employer) , have received and understand the 
orientation, training, and written information provided to me related to using self-directed support 
services, my role as a Managing Employer of qualified Support Service Professionals (SSPs), and 
how to work with the Agency With Choice (AWC) Financial Management Service organization. 

I understand I have the right to choose, refer to the AWC for hire, and once hired, direct my qualified 
SSPs and perform the tasks as described in this agreement. 

I understand and agree with my role and responsibilities as the Managing Employer. 

I understand that my support services, or those of the individual for whom I am serving as Managing 
Employer, must be provided in accordance with the approved and authorized Individual Support Plan 
(ISP) and that if I allow services to be rendered in excess of the approved and authorized, I will be 
responsible for payment of those services.  I also understand that if I fail to obtain approval from the 
AWC for an SSP to work more than 40 hours per week or for relatives, legal guardians, and legally 
responsible persons when more than one relative, legal guardian, or legally responsible person 
provides service(s) to work more than 60 hours per week, I will be responsible for payment of those 
services.  

I agree to abide by applicable Office of Developmental Programs’ policies, and  (Name of 

AWC) and Administrative Entity procedures and requirements. 

 

 

By signing below, I attest that I have read this Managing Employer Agreement in its entirety (three 
pages). I understand that I must sign and return the form as a condition of the Participant 
Direction Services Program and that I cannot begin enrollment in the Program until this form is 
completed and returned to the AWC. I further attest by signing below that I understand what is 
required of me and agree to abide by the terms and conditions of this Agreement. I further 
understand and agree that violation of any of the terms or conditions of this Agreement may result 
in termination of this Agreement and that termination is not appealable. 
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Signatures: 
 

 

Participant Date 
 

 

Managing Employer (if different than the Participant) Date 
 

 

AWC Director Date 
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COMMON LAW EMPLOYER CONSENT FORM 
 

Participant Name 

First: 

 
 

 
 

Last: 

 
 

 
 

PPL ID: 

Common Law Employer (CLE) Name 

First: 

 
 

 
 

Last: 

 
 

 
 

 

 

Common Law Employer Requirements 

To be a Common Law Employer (CLE), the Participant or a surrogate appointed by the Participant 
must meet the requirements below. The CLE must: 

• Be at least 18 years of age or older. 
• By signing this form, attest that the CLE has no convictions reported as per the Older Adult 

Protective Services Act (OAPSA) [35 P.S. § 10225.101 et. seq. and 6 Pa. Code Chapter 15]. 
• If providing service to a child under 18 years of age, obtain all child abuse clearances. Child 

abuse clearances must be conducted as per the Child Protective Services Law (CPSL) [23 
Pa. C.S. Chapter 63]. 

• Understand that the Participant-Directed Services (PDS) Vendor Fiscal/Employer Agent 
(VF/EA) Program is operated by the PA Office of Developmental Programs (ODP). Public 
Partnerships LLC (PPL) is the VF/EA Financial Management Service (FMS). 

• Participate in required CLE orientation when notified by the ODP and the VF/EA FMS. 
• Enter into and remain in compliance with all required agreements related to the VF/EA FMS 

model. 
• Complete all actions needed to enroll with the VF/EA FMS (PPL). This includes 

completing the CLE Enrollment Forms Packet provided by PPL. 
• Agree to perform all CLE tasks outlined: 

• In this Common Law Employer Consent Form, and 
• In the rules of the ODP PDS VF/EA program. 

CLE duties are not transferable to another person or agency. 
• Work with the Supports Coordinator (SC) to develop and revise the Participant’s 

authorized Individual Support Plan (ISP) as needed or required. 
• Cooperate with SC monitoring as outlined in the approved Consolidated, Person/Family 

Directed Support, and Community Living Waivers (Waivers): 
• As often as required, and 
• At the required location(s). 
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• Work with the Supports Broker if the Supports Broker service has been authorized on the 
Participant’s ISP. 

Common Law Employer (CLE) General Responsibilities 

As the CLE, I understand and agree to the following: 
1. I will not be paid to serve as CLE. This is an unpaid role. 
2. In accordance with the Common Law Employer Consent Form, I will manage the authorized 

participant-directed services. I will follow the authorized ISP. I will make sure that all services 
are provided as specified in the authorized ISP. To make sure that qualified SSPs and vendors 
provide the services in accordance with the authorized ISP, I will track both: 

• The use of authorized services, and 
• The funds for those services. 

3. I will participate in required CLE orientation relating to the VF/EA FMS model. This orientation is 
offered by: 

• The VF/EA FMS (PPL), and 
• ODP. 

4. I am the CLE of the SSPs that I hire. My SSPs are not employees of: 
• The VF/EA FMS PPL, or 
• ODP. 

5. I will comply with the approved Waivers. This includes: 
• All standards specified in the service definition(s) for services SSPs provide, 
• Provider qualification requirements, and 
• Any other requirements established by the Department as outlined in the approved 

Waivers. 
6. I will make sure that services are provided in accordance with the Participant’s current ISP.  
7. I will make sure all Waiver services provided by my SSPs are provided in Pennsylvania or 

states contiguous to Pennsylvania. 
• When services are provided away from the Participant’s primary residence or 

community, I will ensure travel plans are reviewed and discussed as part of an ISP team 
meeting and assist with identifying safeguards to protect the Participant’s health and 
welfare during travel. 

8. I will comply with all federal and state laws, regulations, and ODP Bulletins that apply to Waiver 
programs. 

9. I will only hire SSPs or select vendors who meet the Waiver qualifications. 
10. When hiring SSPs, I am responsible for ensuring that the SSPs complete: 

• All required background checks, and 
• All required registry checks. 

11. When training SSPs, I will: 
• Provide orientation and training to each SSP, and 
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• Base the orientation and training I provide to SSPs on: 
• The service definitions, and 
• The Participant’s ISP 

12. I will verify ongoing qualifications for all my SSPs. This includes both regularly scheduled and 
emergency back-up SSPs. This is a Waiver requirement. Timelines related to this 
requirement are established in the approved Waivers. Part of this process is described in the 
“SSPs Must Requalify To Continue Working” section of this Common Law Employer Consent 
Form. 

13. I will confirm that all my SSPs read and follow: 
• The authorized ISP, and 
• The ODP PDS VF/EA program policies and procedures. 

14. I will confirm that all my SSPs complete all required training described in: 
• The authorized ISP, and 
• The ODP PDS VF/EA program policies and procedures. 

15. I am responsible for disclosing to PPL if an SSP I hire has one of the following relations to 
the Participant: 

• Relative: A relative is any of the following by blood, marriage or adoption who have 
not been assigned as legal guardian for the individual: a spouse, a parent of an adult, 
a stepparent of an adult child, grandparent, brother, sister, aunt, uncle, niece, 
nephew, adult child or stepchild of an individual or adult grandchild of an individual. 

• Legal Guardian: A legal guardian is a person who has legal standing to make 
decisions on behalf of a minor or adult (e.g. a guardian who has been appointed by 
the court). 

• Legally Responsible Person: A person who has legal obligation under the provisions 
of law to care for another person, including parents of minor children (under the age 
of 18) and legally assigned relative caregivers of minor children. 

16. For all SSPs, I will complete and submit required SSP documents to PPL for processing. 
17. I will make sure that each SSP I hire completes the SSP enrollment forms packet provided by 

PPL. Some forms in the SSP packet require the signature of both the CLE and the SSP. Once 
the forms in the SSP packet are completed and signed, I will submit them to PPL. 

18. I will make sure that the SSP and I (the CLE) sign the Employment Agreement. I will then submit 
the Employment Agreement to PPL. 

19. I will make sure that SSPs I hire do not begin working for me until PPL informs me that the 
enrollment process is complete. 

20. When hiring SSPs, I must: 
• Decide how I will find SSPs. 
• Decide how I will interview SSPs. 
• Follow all state fair hiring and firing standards. 
• Abide by all state and federal laws including tax laws and labor laws. 
• Check SSP references. 
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• Complete a USCIS Form I-9 for the SSP. I must: 
• Provide Form I-9 to PPL for processing, and 
• Keep a copy of Form I-9 for my records. 

• Negotiate with the SSP to decide their: 
• SSP wage, and 
• Optional benefit allowance (if this applies). 

• Set wages within the established wage ranges. The SSP(s)’s rate of pay must be at least 
the current State (PA) minimum wage. I understand that the PA minimum wage can 
change from year to year. 

• Complete and sign the SSP Services and Rates Form. I will then submit the SSP 
Services and Rates Form to the SC for processing. 

• Inform the SSP that they are hired. 
• Inform the SSP when they can start working. The SSP may not start working until PPL 

informs me that the SSP has completed the enrollment process. 
• Set my SSP’s work schedule. The work schedule: 

• May include up to a maximum of 40 hours per week per SSP, and 
• May not include more than 60 hours per week of authorized In-Home and 

Community Support, Companion, or a combination of In-Home and Community 
Support and Companion (when both services are authorized in the ISP) from all 
relatives, legal guardians, and legally responsible persons when more than one 
relative, legal guardian, and/or legally responsible person provides the service(s), 
and 

• Must be based on services authorized in the ISP. 
• Ensure that each SSP’s work schedule: 

• Provides required and authorized services, and 
• Does not permit overtime to occur. 

• Explain to the SSP all their job duties. 
• Train the SSPs, as needed. 
• Review the SSP’s payroll. 

21. I understand that PPL will notify me, the CLE, if an SSP fails a: 
• Background check, or 
• Registry check. 

22. To make sure that my SSPs remain qualified to work, PPL must conduct required SSP registry 
checks every month. PPL will inform me if an SSP fails a registry check. If an SSP fails a federal 
registry check, I must end the SSP’s employment right away. 

23. I will make sure that each service: 
• Is provided and documented in accordance with the ODP service documentation 

requirements, and 
• Supports the ISP outcomes. 

24. I will complete the ODP Progress Notes form in accordance with ODP’s service documentation 
requirements. 

25. As the CLE, it is my duty to: 
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• Not spend more than the approved amount of my ODP PDS VF/EA program budget. I 
understand that PPL will track all money spent from my ODP PDS VF/EA program 
budget. 

• Make sure that my SSPs submit their time sheets on time. 
• Approve time sheets only if they are truthful and accurate. 
• Approve and submit time sheets in a timely manner. If I do not approve time sheets in 

a timely manner, my SSPs will not be paid on time. 
26. PPL will issue paychecks to my SSPs, on my behalf, every other week. 
27. I must sign “power of attorney” forms to allow PPL to submit payroll taxes on my behalf. 
28. PPL will, under my tax ID and on my behalf: 

• Withhold all required federal and state taxes from my SSPs’ paychecks, and 
• Submit the money withheld to federal and state tax agencies. 

29. PPL, on my behalf, will provide my SSPs with end-of-year statements for filing income tax 
returns. 

30. PPL will maintain, on my behalf, records of all: 
• Withholdings, 
• Filings, and 
• Payments. 

31. When required by the ODP PDS VF/EA program, PPL will purchase and maintain workers 
compensation insurance for my SSPs, on my behalf. 

32. As the CLE, it is my duty to: 
• Supervise all my SSPs, both: 

• Regularly scheduled qualified SSPs, and 
• Emergency back-up qualified SSPs. 

• Inform my SSPs if they are doing a good job, and 
• Determine which tasks and activities the qualified SSP will perform. This includes 

how and when to perform these service-related tasks and activities. All tasks and 
activities performed must be: 

• Approved in the Participant’s authorized ISP, and 
• In accordance with ODP Waiver service definitions. 

• Consistent with the timeframes in the Waivers, maintain an employment and 
qualification file for each: 

• Qualified SSP, and 
• Qualified vendor. 

33. I will prepare for and participate in ISP meetings including discussions about the Participant’s 
goals, service and support needs, health and safety needs, who is responsible for which services 
and supports, when and where participant-directed services will happen, and how the plan will be 
reviewed and updated. 

34. I will discuss with the SC any changes in the Participant’s needs that may require: 
• An ISP team meeting, or 
• Changes to the ISP. 
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35. I will make sure that my SSPs stop working right away if the Participant no longer has Medicaid. 
If Medicaid has lapsed, I will contact the SC right away to find out if services can continue. 

36. I will make sure that my SSPs stop working right away: 
• If the Participant is no longer eligible for services, 
• If the services performed have no remaining units to utilize, or 
• If the services performed by the SSP are: 

• No longer authorized, or 
• Are not on the Participant’s authorized ISP. 

37. I will not allow an SSP to work if the SSP is no longer eligible or qualified to provide services 
under ODP PDS VF/EA program rules. 

38. When an SSP is hired, the SSP agrees to and signs the Employment Agreement. I may be 
required to end the employment of any SSP who violates the terms of the Employment 
Agreement. 

39. I will obtain bids or estimates and choose qualified vendors. 
40. I will sign and provide PPL with the Vendor Payment Form for payment of the vendor if the 

submitted service(s) on the Vendor Payment Form: 
• Matches the current authorization, and 
• Is accurate and correct. 

41. I will negotiate and explain to each qualified vendor that they will be reimbursed: 
• At the cost of the goods charged to the general public, and 
• In accordance with the authorized ISP. 

42. I will sign and provide PPL with the Purchase Request Form for payment of goods or services if the 
submitted service(s) on the Purchase Request Form: 

• Matches the current authorization, and 
• Is accurate and correct. 

43. I will explain to anyone providing mileage that: 
• Mileage is a vendor payment for both an SSP or non-SSP, and 
• Is paid at the mileage reimbursement rate: 

• Established by the ODP, and 
• In accordance with the approved Waivers. 

44. I will comply with the Fraud and Abuse Control Act, 62 P.S. §§ 1401-1418.   
45. I must notify the SC if I suspect that anyone in the ODP PDS VF/EA program has committed: 

• Fraud,  
• Exploitation, 
• Abuse or neglect, or 
• Has misused the Participant’s funds or property. 

46. I understand that PPL will report to the ODP any suspicions of: 
• Fraud,  
• Exploitation, 
• Abuse or neglect, or 
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• Misuse of the Participant’s funds or property. 
47. I will report to the SC any event that is a reportable incident as defined by ODP regulations and 

policy. 
48. I will terminate qualified SSPs as needed. I must notify PPL right away if I end the employment 

of one of my SSPs. 
49. I am aware that if I frequently end the employment of my SSPs: 

• I may have a tough time hiring new SSPs, and 
• My unemployment tax rate will go up. I am also aware that unemployment tax rates for 

each SSP are paid from the Participant’s budget. I must stay within the budget even if 
my unemployment tax rate goes up. 

50. If an SSP stops working for me for 6 months or longer, they may have to complete a new SSP 
Enrollment Packet before beginning to work for me again. 

51. I must create and have an emergency back-up plan in place. The back-up plan must include 
qualified SSPs and/or natural supports. This is needed in case of: 

• An emergency, or 
• If my regular SSP(s) cannot provide care at scheduled times. 

52. I will be personally responsible for paying the SSP for their work time if: 
• I approve the SSP’s work time, and 
• ODP PDS VF/EA program rules do not permit the SSP to work and be paid by the ODP 

PDS VF/EA program. 
53. I may not use ODP Medicaid or Base funds to pay for services or supports that are not 

authorized for the Participant. I must pay using my own funds or non-ODP Medicaid or 
Base funds for any provided services or supports that are not authorized. This includes: 

• If a time sheet or invoice is submitted to PPL by the CLE, and 
• The time sheet or invoice includes services or supports not authorized. 

54. I will use ODP Medicaid or Base funds to purchase only items, services and supports allowed by: 
• The authorized ISP, and 
• ODP PDS VF/EA program rules.  

55. I will make sure that my SSPs understand that if they: 
• Are not truthful on their time sheets and are paid for work they did not do, or 
• Are paid twice for the same work period: 

• The SSP will have to pay back the money they did not earn, 
• PPL will report this to the PA ODP PDS VF/EA program, and 
• Corrective action may be taken, up to and including termination of employment.  

56. I will treat everyone in the ODP PDS VF/EA program with dignity and respect, including: 
• My SSPs, 
• Any PA Department of Human Services personnel, and 
• PPL personnel. 

57. I will send all information as requested to: 
• PPL, and 
• ODP PDS VF/EA program. 
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58. When there are changes in CLE or Participant contact information, I make sure that the 
following are notified: 

• The SSPs, 
• PPL, and 
• The SC. 

59. I will notify PPL about any changes in the SSP’s information. If any documents are needed for 
an SSP change of information, I will submit the documents to PPL. 

60. I must keep private the personal information of the Participant. 
61. I understand that as the CLE, I have the option to hire a Supports Broker if this service is 

authorized on the Participant’s ISP. A Supports Broker can be: 
• An SSP who solely provides the Supports Broker service to the Participant, 
• Provided through a Supports Brokerage Agency, or 
• An Independent Supports Broker. 

62. I will respond to all surveys regarding the CLE’s satisfaction with PPL. 
63. As established and directed by ODP, I will participate in: 

• CLE orientation, 
• Remediation related to how I complete my duties as CLE, and 
• All termination processes if I am terminated as CLE. 
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SSP Supervision 

I will make sure that my SSPs understand that: 
• As the CLE, I am their Employer. 
• They must go through me for their job-related needs. 
• Their Employer (CLE) is not: 

• PPL, 
• PA ODP, or 
• ODP PDS VF/EA program. 

SSP Garnishments 

I will make sure that my SSPs understand that if a court order for garnishment is made against an 
SSP, PPL: 

• Is required to comply. 
• Will withhold money from the SSP’s paycheck as set forth in the court order. PPL will continue 

to withhold money until: 
• The entire amount of the garnishment has been satisfied, or 
• The court order no longer applies. 

• May charge a processing fee for setting up garnishments. 

SSPs Must Requalify To Continue Working 

I understand that each SSP must requalify as an SSP every three (3) years. I agree that I will: 
• Explain to my SSP(s) that they must requalify to be able to continue to work, 
• Make sure my SSP(s) complete all steps to requalify, 
• Take actions required to requalify my SSP(s), and 
• End the employment of any SSP who: 

• Does not complete the process to requalify, and/or 
• Otherwise no longer qualifies to be an SSP. 

CLE Change, Removal, And Costs 

I understand that if there is a change in CLE: 
• I must transfer any relevant records I maintain in this role to the new CLE. 
• Under a new CLE, SSPs will have to complete new enrollment forms. 
• The new CLE will need to keep all the existing SSPs’ enrollment forms, including the USCIS 

Form I-9. 
I understand that a CLE may be removed at any time by ODP: 

• In accordance with Appendix E of the approved Waiver(s), and 
• For failing to abide by the CLE Requirements and Responsibilities and the terms of this 

Consent Form. 
I understand that a CLE may be responsible for any additional costs incurred as a result of failing to 
meet the CLE responsibilities, including but not limited to overtime payments, and any other term in 
this Consent Form. 
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Overtime 

Overtime is defined as time worked in excess of forty (40) hours a week. I understand that: 
1. Unless #2 below applies, an SSP: 

• May not be scheduled to work more than forty (40) hours in a work week, 
• Is not eligible for overtime pay, 
• May not submit a time sheet for more than forty (40) hours in a work week, and as CLE, I 

may not approve a timesheet for more than forty (40) hours in a work week. 
2. SSPs may at times work more than 40 hours per week due to unforeseen circumstances. 

These include, but are not limited to: 
• Inclement weather, 
• Sudden illness, 
• Unplanned extension of a medical leave for an SSP, 
• Sudden loss of an unpaid caregiver who kept paid services at or below forty (40) hours a 

week, or 
• If an SSP unexpectedly quits or is terminated and one or more SSPs must work more 

than 40 hours on a temporary basis. 
When something like the above happens, SSPs may be allowed to work more than forty (40) 
hours a week. The CLE may schedule one or more SSPs to work more than forty (40) hours per 
week for up to thirteen (13) weeks per fiscal year. The thirteen (13) week limit may not be 
exceeded. See the most recent PA ODP Communication about overtime to learn more about how 
overtime works. 

3. As CLE, I must pay out of my own personal funds the cost of services over forty (40) 
hours per week, if: 

• I allow an SSP to provide services in excess of forty (40) hours per week, 
• I allow an SSP to perform tasks not authorized or work in excess of authorized hours, 

and 
• The service does not meet the requirements described by the ODP Communication 

about overtime. 
4. I will make sure my SSPs understand the overtime rules in the most recent ODP 

Communication. 
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Medicaid Fraud 

I understand that: 
• Medicaid fraud, waste or abuse is a crime. 
• Approving timesheets that contain hours that were not worked may be considered Medicaid 

fraud. 
• If I commit Medicaid fraud, waste or abuse, I may be subject to civil and criminal penalties. This 

may include: 
• Fines, and/or 
• Jail time. 

• If I become aware of or suspect anyone else of committing Medicaid fraud, waste or 
abuse, I will report the suspected fraud, waste or abuse according to ODP Policy. 

• PPL will report any suspected fraud, waste or abuse to the PA ODP. 
Electronic Signatures 

I agree to sign all forms by electronic means, when possible, as requested by PPL. 

Electronic Visit Verification (EVV) 

I understand that: 
• I and all my SSPs must comply with the 21st Century Cures Act, which is federal law. This 

law requires Electronic Visit Verification (EVV). EVV requires SSPs to clock in and out of work 
shifts every day using their: 

• Mobile phone, or 
• The Participant’s land line. 

• If my SSP does not use EVV to record their work shifts, they will not be allowed to continue to 
work in the ODP PDS VF/EA program. 
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Agree and Sign 

I confirm that by signing below: 
• I have read this Common Law Employer Consent Form entirely. 
• I attest that I understand my responsibilities as a CLE. 
• I agree to all that is stated in this Common Law Employer Consent Form. 
• I will properly complete the USCIS Form I‐9 and will keep a copy for my records. 
• I will not bring any claims or legal actions against PPL that are related to any failure on my part 

to follow the rules set forth in this Common Law Employer Consent Form. 
• I understand that this Common Law Employer Consent Form is subject to change by PPL or 

the PA ODP. 
• I understand that the PA ODP may choose to change any of the above requirements at any 

time. PPL will follow the directions of the PA ODP if any requirement is changed. 
• I understand that as a condition of enrolling and participating in the VF/EA FMS model, I must: 

• Complete, 
• Sign, and 
• Return this Common Law Employer Consent Form to PPL. 

• I understand that PPL is under contract with ODP. 
• I understand that violation of any term or condition found in this Common Law 

Employer Consent Form: 
• May result in corrective action, and/or 
• Termination of this Common Law Employer Consent Form, and 
• Termination is not appealable. 

 

Common Law Employer (CLE) Printed Name: 

 

Common Law Employer (CLE) Signature: 

 

Date: 
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Operational Guidance as a Result of the Dunkelberger v. 
Department of Human Services (DHS) Court Decision 
ODP Announcement 26-067 

AUDIENCE: 

Administrative Entities (AEs) 

Supports Coordination Organizations  

Agency with Choice (AWC) Financial Management Services (FMS) organizations 

Managing Employers (MEs) 

Common Law Employers (CLEs) 

Supports Brokers (SBs) 

PURPOSE: 

Provide additional information and operational guidance as a result of the Dunkelberger 

v. DHS court decision. 

DISCUSSION: 

The Office of Developmental Programs (ODP) has a long-standing policy that permits 

certain services to be rendered by relative caregivers, subject to reasonable limitations. 

ODP has also allowed services to be provided during out-of-state travel for a maximum 

of 90 days. ODP’s policy was intended to provide flexibility for travel and permit family 

caregivers to receive payment through the Medicaid program with reasonable 

limitations. 

On February 17, 2026, in Dunkelberger v DHS, Pennsylvania’s Commonwealth Court 

determined that because the below limitations on provider model services were 
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included in the Individual Support Plan manual and the federal 1915(c) waivers and were 

not promulgated as regulations by DHS in accordance with the procedures required in 

the Commonwealth Documents Law, the Regulatory Review Act, and the 

Commonwealth Attorneys Act, they must be considered null and void:  

a. Limitation that a maximum of 40 hours per week can be provided by one relative, 

legally responsible person, or legal guardian, which effectively eliminated the 

restriction on overtime;  

b. Limitation that a maximum of 60 hours per week may be provided by any 

combination of legally responsible persons, relatives, and legal guardians for In-

Home and Community Support (IHCS) and Companion services; and  

c. Limitation that a maximum of 90 days of service may be provided during out-of-

state travel per year. 

The Dunkelberger decision was about process, not validity of policy. In the 

Dunkelberger decision, the court did not say that ODP’s policy establishing reasonable 

limitations was improper policy; rather the decision was that the procedures that ODP 

relied on for that policy were improper.  ODP’s policies are a balanced approach 

between important flexibilities for travel, relative caregivers and health, safety and 

program integrity concerns. ODP is taking several steps to ensure we continue to take 

this balanced approach.  

Actions in Response to the Court Decision  

ODP updated the two required agreements for participation in participant-directed 

services in response to the Dunkelberger decision, specifically:  

• The Common Law Employer (CLE) Consent Form used in the Vendor 

Fiscal/Employer Agent (VF/EA) model, and  

• The Managing Employer (ME) Agreement Form used in the Agency With Choice 

(AWC) model. 
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The updated agreements clarify:  

• That CLEs and MEs are responsible for developing and managing Support Service 

Professionals’ (SSPs) work schedules, including not scheduling any one SSP to 

work more than 40 hours per week. 

• Work schedules may not include more than 60 hours per week of authorized 

IHCS, Companion, or a combination of IHCS and Companion services provided by 

relatives, legal guardians, or legally responsible persons when more than one 

relative, legal guardian, or legally responsible person is providing services. 

• Limitations on number of hours worked may only be exceeded due to 

unforeseen circumstances affecting SSP availability, such as inclement weather, 

sudden illness, or the unexpected resignation of an SSP which requires 

temporary additional staffing coverage. Limitations on the number of hours an 

SSP may work may only be exceeded for up to 13 weeks per fiscal year. 

• That all waiver services provided by an SSP must occur within Pennsylvania or a 

state contiguous to Pennsylvania. 

All CLE Consent Forms and ME Agreements signed prior to May 8, 2026, will be 

considered invalid effective August 6, 2026. Individuals who wish to continue 

participating in participant-directed services must review, sign, and submit updated 

agreements by August 6, 2026, as discussed in ODP Announcement 26-051. 

Impact of Agreement Updates 

Submission of an updated CLE Consent Form or ME Agreement is required for continued 

use of participant-directed services. 

CLEs and MEs that do not submit updated agreements within the required timeframe 

will be subject to corrective action processes and may ultimately face involuntary 

termination of the CLE or ME role if an updated agreement is not signed and submitted.   

https://palms-awss3-repository.s3.us-west-2.amazonaws.com/Communications/ODP/2026/ODPANN+26-051+Requirements+for+Updated+Common+Law+Employer+and+Managing+Employer+Agreements+in+ODP+Participant-Directed+Services.pdf
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Updated agreements must be completed in accordance with instructions provided by 

the applicable Financial Management Services (FMS) organization. Public Partnerships, 

LLC (PPL) administers the CLE process for the VF/EA model, while AWC providers 

administer the ME process for the AWC model. 

AWC providers that utilize their own ME agreement forms must ensure those forms 

include all required elements contained within the most current ODP model agreement. 

CLEs should verify that PPL has their current contact information, and MEs should verify 

that their AWC has their current contact information.  Maintaining accurate and current 

contact information is important to ensure CLEs and MEs receive required instructions, 

notices, and timelines related to updated agreements and ongoing participation 

requirements.  

Out-of-State Travel and Travel Planning Expectations  

Waiver service can only be delivered through the participant-directed service models in 

Pennsylvania and states contiguous to Pennsylvania. These limitations are intended to 

support ODP’s ability to monitor service delivery, address health and welfare concerns, 

maintain appropriate operational oversight, and respond to incidents or other issues 

involving waiver services delivered through participant-directed service models. A state 

contiguous to Pennsylvania means a state that directly borders Pennsylvania. The states 

contiguous to Pennsylvania are New York, New Jersey, Delaware, Maryland, West 

Virginia, and Ohio. 

 

There is no limit on the number of days waiver services may be provided in a state 

contiguous to Pennsylvania or during travel within Pennsylvania. Waiver services that 

are delivered during time spent traveling must comply with all other waiver 

requirements.   
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When waiver services are provided during travel under circumstances that could affect 

the individual's health, safety, supervision, or service delivery, the ISP team should 

discuss the travel plans and identify any appropriate safeguards. Such circumstances 

may include travel to an area that is a significant distance from the individual's primary 

residence or community, travel for an extended period of time, or other situations that 

may affect the individual's services. This discussion may address anticipated travel and is 

not required before every routine trip, day outing, or instance of travel that is part of 

the individual's normal activities and supports. 

 

If an individual chooses to travel to a state that is not contiguous to Pennsylvania, 

waiver-funded participant-directed services may not be provided in that location. In 

those situations, individuals may choose to pay for services using private funds. 

Individuals may also reach out to the county to discuss whether there are options for 

service delivery during travel to non-contiguous states.  

 

Responsibility for Scheduling SSPs 

Scheduling SSPs is the responsibility of the CLE or ME. Individuals or their surrogate self-

directing services through the VF/EA or AWC model are responsible for managing 

staffing arrangements in accordance with applicable requirements and the signed CLE or 

ME agreement. CLEs and MEs must ensure that scheduling practices adhere to the 

requirements established in the updated agreements. 

Service Authorizations in Advance of Updated CLE/ME Agreements 

AEs should not deny or reduce service authorizations solely because a relative caregiver 

may potentially provide some or all the authorized hours. 

AEs should continue to authorize services based on the individual’s assessed need, 

health and welfare, and the ISP planning process. The anticipated use of a relative as an 

SSP should not, by itself, result in the denial, reduction, or non-authorization of waiver 
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services. Consistent with existing utilization review responsibilities, ISP teams should 

continue to review service utilization, service delivery patterns, and staffing 

arrangements to support ongoing discussions regarding the individual’s needs and the 

effective delivery of authorized services.  

Role of the Team Process in Scheduling Relative Workhours  

ISP teams should already be familiar with addressing issues related to scheduling 

relative caregivers, as limitations on overtime and combined relative caregiver hours 

existed prior to the recent court decision. 

When an ME or CLE seeks to increase the use of relative caregivers beyond the 

limitations, the team should clearly explain that these arrangements continue to not be 

permitted under the updated agreements, which are effective upon submission. Teams 

should avoid creating the expectation that staffing arrangements exceeding the 

agreement limitations will be permitted under the participant-directed model. 

The team should also discuss the potential consequences of noncompliance, including 

loss of the ability to self-direct services.  

Teams should proactively discuss longer-term service delivery arrangements prior to 

implementation of the updated agreements. Depending on the individual’s 

circumstances, these discussions may include: 

• Hiring additional SSPs who are not relatives;  

• Modifying staffing schedules;  

• Reducing reliance on relative caregivers; or  

• Partial or full transition to a traditional provider-managed service model 

including Life Sharing. Life Sharing is paid on a per diem basis and there is no 

limit on the number of hours of service that can be provided by relatives or legal 
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guardians.  Life Sharing resources for individuals, families and Supports 

Coordinators are available at Life Sharing – MyODP. 

The goal of these discussions should be to ensure conflict free choice of 

provider(s), support continuity of services, and avoid disruption once the 

updated agreements take effect. 

Failure to Return CLE Agreement – VF/EA Model 

• If a CLE does not return the updated CLE Consent Form by August 6, 2026, ODP 

will issue the CLE a Notice of Noncompliance requiring the completed 

agreement to be returned within 7 calendar days  

• If the updated agreement is not returned within the 7-day period, ODP will issue 

a Second Notice of Noncompliance advising the CLE that failure to return the 

required agreement within 30 calendar days will result in the inability of PPL to 

continue providing administrative functions necessary to support participant-

directed services, including the processing of payroll and timesheets. 

• If the agreement is not returned during the 30-day period, ODP will issue a Final 

Notice of Noncompliance advising the CLE that, absent a current and valid CLE 

agreement, the administrative fee for the individual cannot be paid and the 

processing of payroll and timesheets through the VF/EA model will not continue 

unless the agreement is returned within 30 calendar days). 

• If a CLE does not return the updated agreement following the corrective action 

process, PPL will no longer receive an administrative fee for the individual, 

payroll and administrative processing through the VF/EA model will be 

suspended, and the CLE will receive notice of involuntary termination in 

accordance with the applicable waiver requirements governing participant-

directed services. 

https://home.myodp.org/resources/lifesharing/
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• Following involuntary termination of an individual’s CLE, the individual will have 

30 days to designate a new CLE, transition to the AWC model, or transition to a 

traditional provider-managed service model. 

• During this transition period, the ISP team should work with the individual to 

support continuity of services and minimize disruption. 

• The involuntary termination of a CLE is not subject to appeal. 

Failure to Return ME Agreement – AWC Model 

• If an ME does not return the updated ME Agreement Form by August 6, 2026, 

the AWC provider will issue the ME a Notice of Noncompliance requiring the 

completed agreement to be returned within 7 calendar. 

• If the updated agreement is not returned within the 7-day period, the AWC 

provider will issue a Second Notice of Noncompliance advising the ME that 

failure to return the required agreement within 30 calendar days will result in the 

inability of the AWC provider to continue providing administrative and 

operational functions necessary to support participant-directed services through 

the AWC model. 

• If the agreement is not returned during the 30-day period, the AWC provider will 

issue a Final Notice of Noncompliance advising the ME that, absent a current 

and valid ME agreement, participant-directed services through the AWC model 

cannot continue unless the agreement is returned within 30 calendar days. 

• If an ME does not return the updated agreement following the corrective action 

process, participant-directed services through the AWC model will be 

suspended, and the ME will receive notice of involuntary termination in 

accordance with the applicable waiver requirements governing participant-

directed services.  
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• Following involuntary termination of the individual’s ME, the individual will have 

30 days to designate a new ME or transition to a traditional provider-managed 

service model.  

• During this transition period, the ISP team should work with the individual to 

support continuity of services and minimize disruption. 

• The involuntary termination of an ME is not subject to appeal. 

Life Sharing Rendered by a Relative or Legal Guardian Option 

For individuals seeking more than 60 hours per week of care rendered by a relative or 

legal guardian, the Life Sharing model should be explored. The participant-directed 

service model and the Life Sharing model have significant differences for the individual 

and the caregiver related to service delivery.  

In the participant-directed model, services such as IHCS and Companion are authorized 

and billed as discrete waiver services that must be rendered in accordance with the 

applicable service definition for each 15-minute unit billed. This can result in situations 

where the same relative caregiver is functioning as a paid direct support worker or SSP 

for extended periods of scheduled service delivery with no breaks, which raises 

concerns related to burnout, sustainability, isolation, and program integrity. Medicaid 

payment rules dictate that every minute of a 15-minute unit of service billed to 

Medicaid must be solely for the provision of care for the enrolled individual. Household 

or other activities unrelated to direct care provision for the enrolled Medicaid individual 

are not permitted. To illustrate, a relative providing Medicaid funded care in 15-minute 

billing units should not be engaged in any of the following during time billed to 

Medicaid:  

o Running errands for another member of the household 

o Doing family laundry 

o Preparing a lunch for another person in the home 
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o Talking on the phone unless the call is related to the care of the Medicaid 

enrolled individual 

Overnight care in private homes is an allowable covered service when an individual 

requires supervision or medical interventions during the night. Time spent sleeping is 

generally not allowable when a relative caregiver is billing for 15-minute units of 

Medicaid funded service. 

Life Sharing operates differently. Life Sharing is a residential service model with a 

broader and more flexible daily service structure centered around the individual sharing 

everyday life within the home and family environment. Unlike IHCS and Companion 

services, Life Sharing is not structured around continuous 15-minute unit delivery of 

discrete direct support activities. Relative caregivers are paid stipends and the provider 

is paid a per diem rate, allowing for care provision as part of the natural flow of daily life.  

In addition, Life Sharing includes ongoing oversight, monitoring, and support through a 

qualified Life Sharing provider agency. This creates an additional layer of provider 

involvement and operational oversight that differs from the participant-directed relative 

caregiver arrangement. For example, the Life Sharing provider agency may arrange for 

additional professionals to support the life sharing family both on a daily or weekly basis 

to supplement care provision and as respite care to minimize burnout. 

Additional Planned Updates 

• ODP anticipates further updates to participant-directed services requirements 

and guidance. This includes updates to both the VF/EA and AWC bulletins to 

address the issues discussed in this guidance and to incorporate other 

operational and policy updates identified since the bulletins were originally 

published. 
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• ODP will amend regulations to provide the authority to establish appropriate 

limits for all service models related to services and service delivery that support 

the health, safety, and welfare of individuals and program integrity. 

• ODP anticipates submitting future amendments to the Consolidated, 

Person/Family Directed Support (P/FDS), and Community Living waivers and the 

Adult Autism Waiver (AAW) to include additional qualifications for providers to 

strengthen program integrity measures and related to participant-directed 

services. Traditional provider agencies providing IHCS and Companion services 

will have new requirements related to having a process for disclosing a direct 

support professional’s relationship to the participant and ensuring proper 

programmatic oversight.  

• As a result of the inability to effectively and timely monitor out-of-state services 

for extended periods of time, ODP also anticipates submitting a future 

amendment to the Consolidated, Community Living, and P/FDS waivers and the 

AAW limiting service delivery during travel to Pennsylvania and contiguous 

states. 

• The public comment period for the proposed changes to ODP’s home and 

community-based waivers is anticipated in January 2027.  

 

Documents Impacted and Subject to Revision  

The following documents and resources have been determined to be impacted by the 

Dunkelberger decision and are under review for revision: 

• Vendor Fiscal/Employer Agent Financial Management Services (VF/EA FMS) 

Bulletin 

• Participant-Directed Services: Agency With Choice Financial Management 

Services Model Bulletin 
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• Common-Law Employer (CLE) Resource Guide 

• Pennsylvania’s Guide to Choosing Participant-Directed Services 

• MyODP Course: Understanding, Promoting, and Monitoring Participant-Directed 

Services in Pennsylvania 

• The ODP Gold Book 

• Individual Support Plan Manual 

• Consolidated, Community Living, P/FDS waivers and AAW 

• Adult Autism Waiver Provider Information Table 

CONTACT: 

For questions about this announcement, AEs should contact their respective ODP 

Regional Offices.  

ATTACHMENTS: 

Frequently Asked Questions: Requirements and Timeframes for Updated Common Law 

Employer and Managing Employer Agreements in the Office of Developmental Programs 

(ODP) Participant-Directed Services 

OBSOLETE COMMUNICATIONS:  

The following documents are obsolete: 

• ODP Announcement 23-041, Maximum Number of Hours per Week of In-Home 

and Community Support and/or Companion Services that Relatives and Legal 

Guardians May Provide 

• ODP Communication Memo 068-16, Scheduling Support Service Workers to 

Work More than 40 Hours per Week in the Consolidated and P/FDS Waivers. 

 

 



 
 

EXHIBIT D-2 
 

 
 



Operational Guidance as a Result of the Dunkelberger v. 
Department of Human Services (DHS) Court Decision 
ODP Announcement 26-067 UPDATED 

AUDIENCE: 

 
Administrative Entities (AEs) 

Supports Coordination Organizations 

Agency with Choice (AWC) Financial Management Services (FMS) organizations 

Managing Employers (MEs) 

Common Law Employers (CLEs) 

Supports Brokers (SBs) 

 
PURPOSE: 

 
Provide additional information and operational guidance as a result of the Dunkelberger v. 

DHS court decision. 

 
DISCUSSION: 

 
The Office of Developmental Programs (ODP) has a long-standing policy that permits 

certain services to be rendered by relative caregivers, subject to reasonable limitations. 

ODP has also allowed services to be provided during out-of-state travel for a maximum 

of 90 days. ODP’s policy was intended to provide flexibility for travel and permit family 

caregivers to receive payment through the Medicaid program with reasonable 

limitations. 

On February 17, 2026, in Dunkelberger v DHS, Pennsylvania’s Commonwealth Court 

determined that because the below limitations on provider model services were 
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included in the Individual Support Plan manual and the federal 1915(c) waivers and were 

not promulgated as regulations by DHS in accordance with the procedures required in 

the Commonwealth Documents Law, the Regulatory Review Act, and the 

Commonwealth Attorneys Act, they must be considered null and void: 

a. Limitation that a maximum of 40 hours per week can be provided by one relative, 

legally responsible person, or legal guardian, which effectively eliminated the 

restriction on overtime; 

b. Limitation that a maximum of 60 hours per week may be provided by any 

combination of legally responsible persons, relatives, and legal guardians for In- 

Home and Community Support (IHCS) and Companion services; and 

c. Limitation that a maximum of 90 days of service may be provided during out-of-

state travel per year. 

The Dunkelberger decision was about process, not validity of policy. In the 

Dunkelberger decision, the court did not say that ODP’s policy establishing reasonable 

limitations was improper policy; rather the decision was that the procedures that ODP 

relied on for that policy were improper. ODP’s policies are a balanced approach 

between important flexibilities for travel, relative caregivers and health, safety and 

program integrity concerns. ODP is taking several steps to ensure we continue to take this 

balanced approach. 

Actions in Response to the Court Decision 

ODP updated the two required agreements for participation in participant-directed 

services in response to the Dunkelberger decision, specifically: 

• The Common Law Employer (CLE) Consent Form used in the Vendor 

Fiscal/Employer Agent (VF/EA) model, and 

• The Managing Employer (ME) Agreement Form used in the Agency With Choice 

(AWC) model. 
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The updated agreements clarify: 

• That CLEs and MEs are responsible for developing and managing Support Service 

Professionals’ (SSPs) work schedules, including not scheduling any one SSP to 

work more than 40 hours per week. 

• Work schedules may not include more than 60 hours per week of authorized 

IHCS, Companion, or a combination of IHCS and Companion services provided by 

relatives, legal guardians, or legally responsible persons when more than one 

relative, legal guardian, or legally responsible person is providing services. 

• Limitations on number of hours worked may only be exceeded due to 

unforeseen circumstances affecting SSP availability, such as inclement weather, 

sudden illness, or the unexpected resignation of an SSP which requires 

temporary additional staffing coverage. Limitations on the number of hours an 

SSP may work may only be exceeded for up to 13 weeks per fiscal year. 

• That all waiver services provided by an SSP must occur within Pennsylvania or a 

state contiguous to Pennsylvania. 

 
All CLE Consent Forms and ME Agreements signed prior to May 8, 2026, will be 

considered invalid effective August 6, 2026. Individuals who wish to continue 

participating in participant-directed services must review, sign, and submit updated 

agreements by August 6, 2026, as discussed in ODP Announcement 26-051. 

Impact of Agreement Updates 

Submission of an updated CLE Consent Form or ME Agreement is required for continued 

use of participant-directed services. 

CLEs and MEs that do not submit updated agreements within the required timeframe 

will be subject to corrective action processes and may ultimately face involuntary 

termination of the CLE or ME role if an updated agreement is not signed and submitted. 

https://palms-awss3-repository.s3.us-west-2.amazonaws.com/Communications/ODP/2026/ODPANN%2B26-051%2BRequirements%2Bfor%2BUpdated%2BCommon%2BLaw%2BEmployer%2Band%2BManaging%2BEmployer%2BAgreements%2Bin%2BODP%2BParticipant-Directed%2BServices.pdf
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Updated agreements must be completed in accordance with instructions provided by 

the applicable Financial Management Services (FMS) organization. Public Partnerships, 

LLC (PPL) administers the CLE process for the VF/EA model, while AWC providers 

administer the ME process for the AWC model. 

AWC providers that utilize their own ME agreement forms must ensure those forms 

include all required elements contained within the most current ODP model agreement. 

CLEs should verify that PPL has their current contact information, and MEs should verify 

that their AWC has their current contact information. Maintaining accurate and current 

contact information is important to ensure CLEs and MEs receive required instructions, 

notices, and timelines related to updated agreements and ongoing participation 

requirements. 

Out-of-State Travel and Travel Planning Expectations 

Once an updated agreement is signed, the ME or CLE agrees to ensure that waiver services 

provided through the participant-directed service models are only delivered in Pennsylvania 

and states contiguous to Pennsylvania. These limitations are intended to support ODP’s 

ability to monitor service delivery, address health and welfare concerns, maintain 

appropriate operational oversight, and respond to incidents or other issues involving waiver 

services delivered through participant-directed service models. A state contiguous to 

Pennsylvania means a state that directly borders Pennsylvania. The states contiguous to 

Pennsylvania are New York, New Jersey, Delaware, Maryland, West Virginia, and Ohio. 

There is no limit on the number of days waiver services may be provided in a state 

contiguous to Pennsylvania or during travel within Pennsylvania. Waiver services that 

are delivered during time spent traveling must comply with all other waiver 

requirements. 
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When waiver services are provided during travel under circumstances that 

could affect the individual's health, safety, supervision, or service delivery, 

the ISP team should discuss the travel plans and identify any appropriate 

safeguards. Such circumstances may include travel to an area that is a 

significant distance from the individual's primary residence or community, 

travel for an extended period of time, or other situations that may affect the 

individual's services. This discussion may address anticipated travel and is 

not required before every routine trip, day outing, or instance of travel that 

is part of the individual's normal activities and supports. 

In general, if an individual chooses to travel to a state that is not contiguous 

to Pennsylvania, waiver-funded participant-directed services may not be 

provided in that location. In those situations, individuals may choose to pay 

for services using private funds. 

Individuals may also reach out to the county to discuss whether there are 

options for service delivery during travel to non-contiguous states. 

In situations where the only medical providers available for medically necessary 

Medicaid paid treatment not covered by the waivers are located out of state, 

the requirement that waiver-funded participant directed services be provided in 

Pennsylvania or a state contiguous to Pennsylvania does not apply. 

Services provided in an Acute Care Hospital must be provided in accordance 

with ODP Bulletin 00-23-01: Home and Community Based Waiver Services 

Provided to Individuals in an Acute Care Hospital. Waiver services cannot be 

provided in residential treatment facilities, psychiatric facilities, and skilled 

nursing facilities. 

The individual's ISP must have documentation of the condition and prescribed 

treatment in the Health Evaluations and Medical Contacts fields. 
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Responsibility for Scheduling SSPs 

Scheduling SSPs is the responsibility of the CLE or ME. Individuals or their 

surrogate self-directing services through the VF/EA or AWC model are 

responsible for managing staffing arrangements in accordance with applicable 

requirements and the signed CLE or ME agreement. CLEs and MEs must ensure 

that scheduling practices adhere to the requirements established in the updated 

agreements. 

Service Authorizations in Advance of Updated CLE/ME Agreements 

AEs should not deny or reduce service authorizations solely because a relative 

caregiver may potentially provide some or all the authorized hours. 

AEs should continue to authorize services based on the individual’s assessed 

need, health and welfare, and the ISP planning process. The anticipated use of a 

relative as an SSP should not, by itself, result in the denial, reduction, or non-

authorization of waiver 

services. Consistent with existing utilization review responsibilities, ISP teams should 

continue to review service utilization, service delivery patterns, and staffing 

arrangements to support ongoing discussions regarding the individual’s needs and 
the 

effective delivery of authorized services. 

Role of the Team Process in Scheduling Relative Workhours 

ISP teams should already be familiar with addressing issues related to 

scheduling relative caregivers, as limitations on overtime and combined relative 

caregiver hours existed prior to the recent court decision. 

When an ME or CLE seeks to increase the use of relative caregivers beyond the 
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limitations, the team should clearly explain that these arrangements continue to 

not be permitted under the updated agreements, which are effective upon 

submission. Teams should avoid creating the expectation that staffing 

arrangements exceeding the agreement limitations will be permitted under the 

participant-directed model. 

The team should also discuss the potential consequences of noncompliance, 

including loss of the ability to self-direct services. 

Teams should proactively discuss longer-term service delivery arrangements prior 

to implementation of the updated agreements. Depending on the individual’s 

circumstances, these discussions may include: 

• Hiring additional SSPs who are not relatives; 

• Modifying staffing schedules; 

• Reducing reliance on relative caregivers; or 

• Partial or full transition to a traditional provider-managed service model 

including Life Sharing. Life Sharing is paid on a per diem basis and there is no 

limit on the number of hours of service that can be provided by relatives or 

legal number of hours of service that can be provided by relatives or legal 

guardians. Life Sharing resources for individuals, families and Supports 

Coordinators are available at Life Sharing – MyODP. 

 
The goal of these discussions should be to ensure conflict-free choice of 

provider(s), support continuity of services, and avoid disruption once the 

updated agreements take effect. 

Failure to Return CLE Agreement – VF/EA Model 

• If a CLE does not return the updated CLE Consent Form by August 6, 

2026, ODP will issue the CLE a Notice of Noncompliance requiring the 

completed 

https://home.myodp.org/resources/lifesharing/
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agreement to be returned within 7 calendar days 

• If the updated agreement is not returned within the 7-day period, ODP 

will issue a Second Notice of Noncompliance advising the CLE that 

failure to return the 

required agreement within 30 calendar days will result in the inability of PPL 

to continue providing administrative functions necessary to support 

participant-directed services, including the processing of payroll and 

timesheets. 

• If the agreement is not returned during the 30-day period, ODP will issue 

a Final Notice of Noncompliance advising the CLE that, absent a current 

and valid CLE agreement, the administrative fee for the individual 

cannot be paid and the 

processing of payroll and timesheets through the VF/EA model will not 

continue unless the agreement is returned within 30 calendar days). 

• If a CLE does not return the updated agreement following the 

corrective action process, PPL will no longer receive an administrative 

fee for the individual, 

payroll and administrative processing through the VF/EA model will be 

suspended, and the CLE will receive notice of involuntary termination in 

accordance with the applicable waiver requirements governing 

participant-directed services. 

• Following involuntary termination of an individual’s CLE, the individual 

will have 30 days to designate a new CLE, transition to the AWC model, 

or transition to a traditional provider-managed service model. 

• During this transition period, the ISP team should work with the 

individual to support continuity of services and minimize disruption. 

• The involuntary termination of a CLE is not subject to appeal. 

Failure to Return ME Agreement – AWC Model 
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• If an ME does not return the updated ME Agreement Form by August 

6, 2026, the AWC provider will issue the ME a Notice of 

Noncompliance requiring the completed agreement to be returned 

within 7 calendar days. 

• If the updated agreement is not returned within the 7-day period, 

the AWC provider will issue a Second Notice of Noncompliance 

advising the ME that 

failure to return the required agreement within 30 calendar days will result in 

the inability of the AWC provider to continue providing administrative and 

operational functions necessary to support participant-directed services 

through the AWC model. 

• If the agreement is not returned during the 30-day period, the AWC 

provider will issue a Final Notice of Noncompliance advising the ME 

that, absent a current and valid ME agreement, participant-directed 

services through the AWC model cannot continue unless the agreement 

is returned within 30 calendar days. 

• If an ME does not return the updated agreement following the 

corrective action process, participant-directed services through the 

AWC model will be 

suspended, and the ME will receive notice of involuntary termination in 

accordance with the applicable waiver requirements governing 

participant-directed services. 

• Following involuntary termination of the individual’s ME, the individual will 
have 

30 days to designate a new ME or transition to a traditional provider-

managed service model. 

• During this transition period, the ISP team should work with the 

individual to support continuity of services and minimize disruption. 

• The involuntary termination of an ME is not subject to appeal. 
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Life Sharing Rendered by a Relative or Legal Guardian Option 

For individuals seeking more than 60 hours per week of care rendered by a 

relative or legal guardian, the Life Sharing model should be explored. The 

participant-directed 

service model and the Life Sharing model have significant differences for the 

individual and the caregiver related to service delivery. 

In the participant-directed model, services such as IHCS and Companion are 

authorized and billed as discrete waiver services that must be rendered in 

accordance with the 

applicable service definition for each 15-minute unit billed. This can result in 

situations where the same relative caregiver is functioning as a paid direct 

support worker or SSP for extended periods of scheduled service delivery with 

no breaks, which raises 

concerns related to burnout, sustainability, isolation, and program integrity. 

Medicaid payment rules dictate that every minute of a 15-minute unit of 

service billed to 

Medicaid must be solely for the provision of care for the enrolled individual. 

Household or other activities unrelated to direct care provision for the enrolled 

Medicaid individual are not permitted. To illustrate, a relative providing 

Medicaid funded care in 15-minute billing units should not be engaged in any of 

the following during time billed to 

Medicaid: 

o Running errands for another member of the household 

o Doing family laundry 

o Preparing a lunch for another person in the home 
o Talking on the phone unless the call is related to the care of the 

Medicaid enrolled individual 

Overnight care in private homes is an allowable covered service when an individual 
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requires supervision or medical interventions during the night. Time spent sleeping is 

generally not allowable when a relative caregiver is billing for 15-minute units of 

Medicaid funded service. 

Life Sharing operates differently. Life Sharing is a residential service model with a 

broader and more flexible daily service structure centered around the individual 

sharing everyday life within the home and family environment. Unlike IHCS and 

Companion 

services, Life Sharing is not structured around continuous 15-minute unit delivery of 

discrete direct support activities. Relative caregivers are paid stipends, and the 

provider is paid a per diem rate, allowing for care provision as part of the natural 

flow of daily life. 

In addition, Life Sharing includes ongoing oversight, monitoring, and support through 

a qualified Life Sharing provider agency. This creates an additional layer of provider 

involvement and operational oversight that differs from the participant-directed 

relative caregiver arrangement. For example, the Life Sharing provider agency may 

arrange for 

additional professionals to support the life sharing family both on a daily or 

weekly basis to supplement care provision and as respite care to minimize 

burnout. 

Additional Planned Updates 

• ODP anticipates further updates to participant-directed services 

requirements and guidance. This includes updates to both the VF/EA 

and AWC bulletins to 

address the issues discussed in this guidance and to incorporate other 

operational and policy updates identified since the bulletins were 

originally published. 

• ODP will amend regulations to provide the authority to establish 
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appropriate limits for all service models related to services and service 

delivery that support the health, safety, and welfare of individuals and 

program integrity. 

• ODP anticipates submitting future amendments to the Consolidated, 

Person/Family Directed Support (P/FDS), and Community Living waivers 

and the Adult Autism Waiver (AAW) to include additional qualifications 

for providers to strengthen program integrity measures and related to 

participant-directed 

services. Traditional provider agencies providing IHCS and Companion 

services will have new requirements related to having a process for 

disclosing a direct support professional’s relationship to the participant 

and ensuring proper 

programmatic oversight. 

• As a result of the inability to effectively and timely monitor out-of-state 

services for extended periods of time, ODP also anticipates submitting a 

future 

amendment to the Consolidated, Community Living, and P/FDS waivers 

and the AAW limiting service delivery during travel to Pennsylvania and 

contiguous states except for required medical treatment as described in 

this announcement. 

• The public comment period for the proposed changes to ODP’s 

home and community-based waivers is anticipated in January 

2027. 

Documents Impacted and Subject to Revision 

The following documents and resources have been determined to be impacted by the 

Dunkelberger decision and are under review for revision: 

• Vendor Fiscal/Employer Agent Financial Management Services 
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(VF/EA FMS) Bulletin 

• Participant-Directed Services: Agency With Choice Financial 

Management Services Model Bulletin 

Common-Law Employer (CLE) Resource Guide 

• Pennsylvania’s Guide to Choosing Participant-Directed Services 

• MyODP Course: Understanding, Promoting, and Monitoring Participant-

Directed Services in Pennsylvania 

• The ODP Gold Book 

• Individual Support Plan Manual 

• Consolidated, Community Living, P/FDS waivers and AAW 

• Adult Autism Waiver Provider Information Table 

CONTACT: 

For questions about this announcement, AEs should contact their respective ODP 
Regional Offices. 

ATTACHMENTS: 

Frequently Asked Questions: Requirements and Timeframes for Updated Common 

Law Employer and Managing Employer Agreements in the Office of Developmental 

Programs (ODP) Participant-Directed Services 

OBSOLETE COMMUNICATIONS: 

The following documents are obsolete: 

• ODP Announcement 23-041, Maximum Number of Hours per Week of 

In-Home and Community Support and/or Companion Services that 

Relatives and Legal 

Guardians May Provide 

• ODP Communication Memo 068-16, Scheduling Support Service 

Workers to Work More than 40 Hours per Week in the Consolidated 

and P/FDS Waivers. 



 
 

EXHIBIT E 





conditions, or alterations of any kind to Public Partnerships LLC (PPL) no later than
September 28th, 2026. You are reminded that failure to sign and submit an updated CLE
Consent Form may result in your involuntary termination as CLE.  

You may access the CLE agreement to sign electronically by visiting this link: AdobeSign
CLE Consent Form

Please contact PPL at 1-800-249-0861 if you require either a new copy or assistance with
submitting a Common Law Employer Consent Form.

View email in browser
update your preferences or unsubscribe
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