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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

A.K., by and through her parent C.K.;
V.S., by and through her parent S.S.;
B.J., by and through his parent J.J.; and

C.B., by and through her parent L.B., : Civil No.
Plaintiffs, : COMPLAINT FOR DECLARATORY
: AND INJUNCTIVE RELIEF
V.

Council Rock School District and
Central Bucks School District,

Defendants.

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

This action seeks a judicial declaration that the Individuals with Disabilities Education Act
(“IDEA™), 20 U.S.C. § 1400 et seq., requires Defendant School Districts to provide Plaintiffs, four
students with disabilities by and through their parents, with a free and appropriate public education
until their 22" birthday. Plaintiffs also seek to enjoin Defendant School Districts from prematurely
terminating their special education and related services in violation of the IDEA. In support of

their request for relief, Plaintiffs allege as follows:



Case 2:25-cv-00294 Document1 Filed 01/17/25 Page 2 of 25

INTRODUCTION

1. This is an action to safeguard the rights of students with disabilities under the
Individuals with Disabilities Education Act (“IDEA”).

2. The purpose of the IDEA is to ensure that all students with disabilities are prepared
for “further education, employment, and independent living” after they leave high school. See 20
U.S.C. § 1400(d).

3. Pursuant to the IDEA, students with disabilities have a right to receive a free
appropriate public education (“FAPE”) “between the ages of 3 and 21, inclusive.” 20 U.S.C.
§ 1412(a)(1)(A) (emphasis added). This means that students with disabilities have a right to receive
a FAPE until they turn 22 years old.

4. A FAPE includes supports and services “focused on improving the academic and
functional achievement of the child . . . to facilitate the child’s movement from school to post-
school activities, including postsecondary education, vocational education, integrated employment
(including supported employment), continuing and adult education, adult services, independent
living, or community participation.” 34 C.F.R. § 300.43(a)(1).

5. As recipients of IDEA funding, every school district in the Commonwealth,
including Defendants Council Rock School District and Central Bucks School District
(“Defendants” or “Defendant School Districts™), are legally required to provide eligible students
with special education and related services and supports until their 22" birthday.

6. Despite this clear federal obligation, Defendants have adopted a policy of
terminating the FAPE of students with disabilities at the end of the school year in which they turn
21, in violation of Plaintiffs’ rights. Pursuant to this policy, Defendants have attempted to cut off

the special education services of eligible 21-year-old students, including Plaintiffs A.K. and B.J.,
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and have publicly and repeatedly taken the position that they are entitled to terminate the services
of every eligible student, including Plaintiffs V.S. and C.B., at the end of the school year in which
they turn 21.

7. Defendants’ actions will deprive Plaintiffs of up to a year of a FAPE at a critical
juncture of their lives, denying them essential services such as job readiness training, functional
math and literacy instruction, and the acquisition of daily living skills such as using public
transportation, shopping for groceries, or managing a home.

8. Defendants’ actions will also harm the very students most in need of these services:
students with significant disabilities who are more likely to remain in school instead of earning a
regular high school diploma, and who require coordinated, comprehensive supports to successfully
transition to adult life.

9. Plaintiffs A.K, B.J., V.S, and C.B., all students with disabilities who attend
Defendant School Districts, are four of the many students in Pennsylvania whose federal rights
will be cut short each year if Defendants are permitted to violate federal law. Accordingly,
Plaintiffs seek a judicial declaration that the IDEA requires Defendant School Districts to provide
a FAPE to Plaintiffs until their 22" birthdays, and a permanent injunction prohibiting Defendant
School Districts from prematurely terminating Plaintiffs’ special education services in violation of
their federal rights.

JURISDICTION AND VENUE

10. This Court has jurisdiction over Plaintiffs’ claims and the parties pursuant to 28
U.S.C. § 1331 because such claims arise under federal law, specifically the IDEA, 20 U.S.C.

§ 1400, ef seq.
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11. This Court has jurisdiction to award declaratory and preliminary and permanent
injunctive relief pursuant to 28 U.S.C. §§ 2201 and 2202 and Rule 65 of the Federal Rules of Civil
Procedure.

12. Venue is proper in this district pursuant to 28 U.S.C. § 1319(b) because the events
and omissions giving rise to the Plaintiffs’ claims occurred in the Eastern District of Pennsylvania,
and the Defendant School Districts are located within the Eastern District of Pennsylvania.

13. Exhaustion of administrative remedies is not required before this Court may
exercise jurisdiction over Plaintiffs’ claims. As the Third Circuit has recognized, the IDEA does
not require exhaustion “where: (1) exhaustion would be futile or inadequate; (2) the issue presented
is purely a legal question; (3) the administrative agency cannot grant relief; [or] (4) exhaustion
would cause severe or irreparable harm.” T.R. v. Sch. Dist. of Phila., 4 F.4th 179, 185 (3d Cir.
2021) (internal quotations and citations omitted). The Third Circuit has also recognized that
exhaustion is not required when plaintiffs allege “systemic legal deficiencies” and request
“system-wide relief that cannot be provided (or even addressed) through the administrative
process.” Id. (internal quotations and citations omitted). Here, Defendant School Districts have
adopted a policy and/or practice that is contrary to the IDEA, which raises a purely legal issue. See
Lester H. by Octavia P. v. Gilhool, 916 F.2d 865, 869 (3d Cir. 1990) (“[ W]here the factual record
is fully developed and no evidentiary disputes remain, the court can and should decide legal
issues.”). Moreover, Defendant School Districts’ implementation of their unlawful policy and/or
practice will result in systemic deficiencies which cannot be adequately remedied through

administrative due process, and which will cause Plaintiffs severe, irreparable harm.
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PARTIES

A. Plaintiffs

14.  Plaintiff A.K. is a 21-year-old student enrolled in the Council Rock School District.

15.  Plaintiff A.K. qualifies as a child with a disability under the IDEA, 34 C.F.R.
§ 300.8(a)(1), and accordingly is entitled to a FAPE.

16.  Plaintiff A.K sues through her parent, C.K.

17.  Plaintiff A.K. sues under a pseudonym because the record in this action may
disclose specific information about her and her disabilities, information to which she has a right to
privacy. Plaintiff C.K. sues under a pseudonym because disclosure of her identity would
necessarily disclose the identity of A.K.

18.  Plaintiff V.S. is a 20-year-old student in the Council Rock School District.

19.  Plaintiff V.S. qualifies as a child with a disability under the IDEA, 34 C.F.R.
§ 300.8(a)(1), and accordingly is entitled to a FAPE.

20.  Plaintiff V.S. sues through her parent, S.S.

21.  Plaintiff V.S. sues under a pseudonym because the record in this action may
disclose specific information about her and her disabilities, information to which she has a right to
privacy. Plaintiff S.S. sues under a pseudonym because disclosure of her identity would necessarily
disclose the identity of V.S.

22.  Plaintiff B.J. is a 21-year-old student in the Central Bucks School District.

23.  Plaintiff B.J. qualifies as a child with a disability under the IDEA, 34 C.F.R.
§ 300.8(a)(1), and accordingly is entitled to a FAPE.

24.  Plaintiff B.J. sues through his parent and legal guardian, J.J.

25.  Plaintiff B.J. sues under a pseudonym because the record in this action may disclose

specific information about him and his disabilities, information to which he has a right to privacy.
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Plaintiff J.J. sues under a pseudonym because disclosure of her identity would necessarily disclose
the identity of B.J.

26. Plaintiff C.B. is an 18-year-old student enrolled in the Central Bucks School
District.

27. Plaintiff C.B. qualifies as a child with a disability under the IDEA, 34 C.F.R.
§ 300.8(a)(1), and accordingly is entitled to a FAPE.

28. Plaintiff C.B. sues through her parent, L.B.

29. Plaintiff C.B. sues under a pseudonym because the record in this action may
disclose specific information about her and her disabilities, information to which she has a right to
privacy. Plaintiff L.B. sues under a pseudonym because disclosure of her identity would
necessarily disclose the identity of C.B.

B. Defendant School Districts

30.  Defendant Council Rock School District is a school district within the
Commonwealth of Pennsylvania. The District’s headquarters and principal place of business is
located at 30 N. Chancellor Street, Newtown, Pennsylvania, within the Eastern District of
Pennsylvania.

31.  Council Rock School District receives federal funds pursuant to the IDEA and is
the Local Educational Agency (“LEA”) responsible for ensuring that Plaintiffs A.K. and V.S., and
all other students with disabilities within the Council Rock School District, receive a FAPE.

32. Defendant Central Bucks School District is a school district within the
Commonwealth of Pennsylvania. The District’s headquarters and principal place of business is
located at 20 Welden Drive, Doylestown, Pennsylvania, within the Eastern District of

Pennsylvania.
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33. Central Bucks School District receives federal funds pursuant to the IDEA and is
the LEA responsible for ensuring that Plaintiffs B.J. and C.B., and all other students with
disabilities within the Central Bucks School District, receive a FAPE.

ALLEGATIONS

A. Relevant Legal Framework

34. The IDEA is a statute that authorizes federal funding to states for the provision of
special education and related services to children with disabilities. See 20 U.S.C. § 1400, ef seq.

35. The majority of federal funding received by states is distributed to school districts,
like Defendants, which are designated in the statute as Local Educational Agencies, or LEAs. See
id. §§ 1401(19); 1411().

36.  LEAs must meet a series of conditions attached to the receipt of grant funds, id.
§ 1413, including the obligation to provide a FAPE, defined as “special education and related
services that (A) have been provided at public expense, under public supervision and direction,
and without charge; (B) meet the standards of the State educational agency; (C) include an
appropriate preschool, elementary school, or secondary school education in the State involved,
and (D) are provided in conformity with the individualized education program required under
section 1414(d) of this title.” Id. § 1401(9).

37.  LEAs in the Commonwealth of Pennsylvania receive IDEA funds and as such are
obligated to adhere to the requirements of the IDEA and its implementing regulations, 34 C.F.R.
Part 300, “Assistance To States For The Education Of Children With Disabilities.”

38.  LEAs’ federal obligations under the IDEA have also been adopted by reference in
Chapter 14 of Title 22 of the Pennsylvania Administrative Code, “Special Education Services and

Programs.” See 22 Pa. Code 14.102(a)(1)-(2).
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39. The IDEA provides that a FAPE shall be “available to all children with disabilities
. . . between the ages of 3 and 21, inclusive . . . .” 20 U.S.C. § 1412(a)(1)(A); 34 C.F.R.
§ 300.101(a); see also 22 Pa. Code § 14.102(a)(2)(x) (incorporating by reference 34 C.F.R. §§
300.101 and 300.102).

40. Every court that has interpreted this age provision of the IDEA has concluded that
students with disabilities are eligible to receive a FAPE until they turn 22 years old. See, e.g., K.L.
v. R.I. Bd. of Educ., 907 F.3d 639, 648-49 (1st Cir. 2018) (the IDEA eligibility continues until a
child with disability turns 22); L.A. Unified Sch. Dist. v. Garcia, 669 F. 3d 956, 959 (9th Cir. 2012)
(eligible children should receive services under the IDEA “until they turn [22]”); Lillbask ex rel.
Mauclaire v. State of Conn. Dep’t. of Educ.,397 F.3d 77, 86 n.4 (2d Cir. 2005) (“[A] child remains
eligible for a [FAPE] under IDEA until his 22nd birthday.”); St. Johnsbury Acad. v. D.H., 240
F.3d 163, 168 (2d Cir. 2001) (“[T]he relevant period . . . ends on the last day of [the child’s] 21st
year (which culminates in his 22nd birthday).”).

41. LEAs are legally obligated to provide a FAPE to students until age 22 unless doing
so “would be inconsistent with State law or practice, or the order of any court, respecting the
provision of public education to children [ages 18 through 21]....” 20 U.S.C. § 1412(a)(1)(B);
34 C.F.R. § 300.102(a)(1); see also 22 Pa. Code § 14.102(a)(2)(x) (incorporating by reference 34
C.F.R. § 300.102).

42. Every federal appellate court that has interpreted this provision of the IDEA has
concluded that if a state provides any kind of “public education” to non-disabled students ages 18
through 21, including through public adult education programs, the state’s LEAs must provide a
FAPE to students with disabilities until their 22" birthday. See N.D. v. Reykdal, 102 F.4th 982,

993 (9th Cir. 2024); A.R. v. Conn. State Bd. of Educ., 5 F.4th 155, 166-67 (2d Cir. 2021); K.L.,
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907 F.3d at 642; E.R.K. v. State of Haw. Dep 't of Educ., 728 F.3d 982, 987 (9th Cir. 2013); accord
Montgomery Cnty. Intermediate Unit No. 23 v. K.S. by & through K.S., 546 F. Supp. 3d 385, 397
(E.D. Pa. 2021) (concluding that Section 1412(a)(1)(B) stands for the proposition that “the state
must provide disabled children the same benefits it provides to non-disabled children in the same
age group.”).

43. LEAs are not exempt from providing a FAPE until age 22 merely because state
law terminates high school eligibility for students without disabilities before age 22. See, e.g.,
N.D., 102 F.4th at 987; E.R.K., 728 F.3d at 989-90; A.R. v. Conn. State Bd. of Educ., No. 3:16-
cv-01197, 2020 WL 3086032, at *10 (D. Conn. June 10, 2020), aff’d, 5 F.4th 155 (2d Cir. 2021).

44. Instead, the controlling inquiry under the IDEA is whether the state provides any
“free public education” opportunities to students without disabilities until age 22, as defined by
three characteristics: (1) it is provided at public expense; (2) it is provided with the objective of
providing elementary or secondary education; and (3) it is provided under public direction and
supervision. See A.R., 5 F.4th at 164; K.L., 907 F.3d at 642-43; E.R.K., 728 F.3d at 987-88. If the
answer is yes, then the state’s students with disabilities are entitled to a FAPE until their 22™
birthday.

B. The Commonwealth Provides Free Public Education to Students Without
Age Limit Through its Adult Education Programs.

45. Pennsylvania’s adult education system constitutes “free public education” as
defined by federal law.

(i) Pennsylvania’s Adult Education System Is Provided at Public
Expense

46. Pursuant to the Pennsylvania Adult and Family Literacy Education Act 143 (“Act

143”), 24 Pa. Stat. Ann. § 6401, et seq., the General Assembly appropriates funds annually to
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maintain a state grant program for adult and family literacy education programs. See id. at
§ 6404(a).

47. In 2024-2025, $16,310,000 in state funding was allocated for these programs. See
Pa. Off. of the Budget, 2024-25 Commonwealth Enacted Budget Line Item Appropriations at 3.!

48. This funding is used to provide grants to programs that offer, inter alia, “[a]dult
literacy education programs for eligible adults,” 24 Pa. Stat. Ann. § 6404(a)(1), which is defined
as “[a]n educational program designed to provide basic skills training in mathematics, reading and
English, including English as a second language,” id. at § 6403. Up to 20 percent of the annual
appropriation under the Act can be used for “programs of equivalency for certificate of graduation
from a secondary school.” Id. at § 6405(c).

49. An “eligible adult” under Act 143 is defined as a person who “(1) Is at least 17
years of age[,] (2) Is a resident of this Commonwealth[, and] (3) Is not currently enrolled in public
or private secondary or postsecondary school.” Id. at § 6403. According to PDE data, on average
there are approximately three hundred 21-year-old students enrolled in Pennsylvania’s adult
education programs each year.

(ii) Pennsylvania’s Adult Education System Provides Elementary and
Secondary Education

50. The educational objective of several of Pennsylvania’s adult education programs is
to provide elementary and secondary education skills. For example, Pennsylvania offers Adult
Basic Education, which provides “instruction in reading, writing, and math at grade-level
equivalents through eighth grade,” as well as “Adult Secondary Education” (“ASE”), which

provides “instruction in reading, writing and math at the 9-12 grade equivalents.” See Pa. Dep’t

I Available at https://www.pa.gov/content/dam/copapwp-pagov/en/budget/documents/publications-and-
reports/commonwealthbudget/2024-25-budget-documents/enacted%20tracking%20run%207-11-2024.pdf (last
visited January 15, 2025).

10
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of Educ., Programs and Services, Adult Basic and Family Literacy Education.?> ASE also includes
activities to support individuals “to transition to postsecondary education or training.” /Id. In
addition, the State offers High School Equivalency Test Preparation to adults who do not have a
high school diploma. /d.

51. These programs are offered at no cost to students. See, e.g., Lifelong Learning
Choices program website (providing “free basic education classes to adults”);? Literacy Pittsburgh
Program website (offering “free educational programs for adults and families in Allegheny County
and Beaver County”);* Keystone Opportunity Center website (noting that “HSE [high school
equivalency] instruction is free and part of our Title II, Pennsylvania Department of Education
funded program.”).>

(iii) Pennsylvania’s Adult Education System is Provided Under Public
Direction and Supervision

52. The Pennsylvania Department of Education plays a central role in implementing
Pennsylvania’s adult education programs. 24 Pa. Stat. Ann. § 6404(b). Pursuant to Act 143, the
Secretary of PDE is directed to evaluate program proposals, id. at § 6404(c), monitor the funded
programs, id. at § 6409(a), and produce an annual report to the General Assembly “describ[ing]
State-administered adult and family literacy education activities,” “address[ing] the
responsibilities of State and local agencies,” and “describ[ing] measures taken to provide a

coordinated and comprehensive service delivery system,” id. at § 6409(b).

2 Available at https://www.education.pa.gov/Postsecondary-
Adult/Adult%20and%20Family%20Literacy%20Education/Pages/Programs-and-Services.aspx (last visited January
15, 2025).

3 Available at https://www.learningchoicesinfo.org/ (last visited January 15, 2025).

4 Available at https://www.literacypittsburgh.org/ (last visited January 15, 2025).

5> Available at https:/keystoneopportunity.org/education/highschool/ (last visited January 15, 2025).

11
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53. PDE also imposes performance standards for adult education providers and requires
them to adhere to an extensive set of guidelines and policies.

C. In 2023, PDE Revises its Policies and Procedures to Reflect LEAs’ Federal
Obligation to Provide FAPE until 22.

54. Because Pennsylvania provides “free public education” to non-disabled students
without age limit through its adult education programs, the IDEA requires all LEAs within the
Commonwealth to provide students with disabilities a FAPE until age 22.

55. However, until August of 2023, PDE erroneously interpreted LEAs’ obligation to
provide a FAPE as terminating at the end of the school year in which a student turned 21 years
old.

56. Under the IDEA, PDE is responsible for ensuring that LEAs fulfill all the
conditions for federal funding. See 20 U.S.C. § 1412(a)(11). Pursuant to that obligation, PDE
publishes and implements the “Commonwealth of Pennsylvania Model Local Educational Agency
(LEA) Policies and Procedures” (hereinafter “LEA Policies and Procedures”).

57. The LEA Policies and Procedures published in July of 2018 contained an Age-Out
Policy that read:

The Commonwealth of Pennsylvania (PA) ensures that all children
with disabilities aged 3 years to 21 years of age residing in PA have
the right to a free appropriate public education (FAPE), including
children with disabilities who have been suspended or expelled from
school. There is an age-related exception under the provision of 34
CFR §300.102(b). Under the School Code (24 P.S. § 13-1301) . ..
[e]very child, being a resident of any school district, between the
ages of six and twenty-one (21) years, may attend the public schools
in his district, subject to the provisions of this act. Notwithstanding
any other provision of law to the contrary, a child who attains the
age of twenty-one (21) years during the school term and who has
not graduated from high school may continue to attend the public
schools in his district free of charge until the end of the school term.
Therefore, PA is required to make FAPE available to a child
with a disability to the end of the school term in which the
student reaches his/her 21st birthday.

12
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See 2018 LEA Policies and Procedures (the “2018 Age-Out Policy”) at § 300.101 (emphasis
added).

58. As a result of the 2018 Age-Out Policy, LEAs, including Defendant School
Districts, were prematurely terminating special education services at the end of the school year in
which a student turned 21, depriving students of as much as a year of the critical supports and
services to which they were entitled under the IDEA.

59. On July 11, 2023, a student with disabilities and his parents initiated a class action
lawsuit against PDE in federal court asserting that Pennsylvania is required to provide students
with a FAPE until age 22, and that PDE’s 2018 Age-Out Policy violated federal law by
prematurely terminating LEAs’ obligation to provide special education and related services to
eligible 21-year-old students. See A.P., by and through his parents, U.P. and M.T., individually
and on behalf of a class of those similarly situated v. Pennsylvania Department of Education, Case
No. 2:23-cv-02644 (E.D. Pa. 2023).

60. In August of 2023, PDE entered into a settlement agreement with the 4. P. plaintiffs
whereby PDE agreed to amend its LEA Policies and Procedures to reflect that the IDEA requires
the Commonwealth to provide a FAPE to children with disabilities until their 22"¢ birthday.

61. On August 30, 2023, PDE published a revision of its LEA Policies and Procedures
that contained a federally compliant age-out policy (the “Federally Compliant Policy”). The
Federally Compliant Policy reads, in relevant part:

The commonwealth shall make FAPE available to a child with a
disability eligible under IDEA wuntil the student turns 22.
Notwithstanding any other provision of law to the contrary, a child
eligible under IDEA who attains the age of twenty-one (21) years

may remain enrolled in their resident district free of charge
until their 22nd birthday.

See 2023 LEA Policies and Procedures, at § 300.101, attached as Exhibit A (emphasis added).

13
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62. PDE communicated the Federally Compliant Policy to every LEA in Pennsylvania.
In so doing, PDE acknowledged that Pennsylvania’s provision of free public education to students
without age limit required LEAs to provide a FAPE until age 22:
In Pennsylvania, adult education programs are made available to
individuals between the ages of 21 and 22. See 24 P.S. § 6403. These
programs receive public funding and are free to students, are under
public direction and supervision, and provide secondary education.
Therefore, PDE has concluded that Pennsylvania’s adult education
programs constitute public education for the purposes of section

1412(a)(1)(B) of IDEA, and Pennsylvania is required to make FAPE
available to students with disabilities until their 22nd birthday.

See PDE August 30, 2023 PennLink Communication, attached as Exhibit B.

63.  PDE further communicated the Federally Compliant Policy to hundreds of 21-year-
old students who had been prematurely aged out at the end of the 2022-2023 school year but were
now potentially eligible to return to school until their 22" birthdays. Many families took advantage
of PDE’s policy change and returned to school for some or all of the 2023-2024 school year.

D. School Districts, including Defendant Central Bucks School District, File a
Lawsuit Challenging PDE’s Actions on State Law Grounds.

64. Less than a week after students returned to school under PDE’s Federally
Compliant Policy, the Pennsylvania School Boards Association (“PSBA”) and three school
districts, including Defendant Central Bucks School District, filed a lawsuit in the Commonwealth
Court of Pennsylvania seeking to invalidate the Federally Compliant Policy on the grounds that
PDE’s policy change was a regulation that should have been promulgated in accordance with state
law notice and comment requirements. See Pennsylvania School Boards Association, Inc., et al. v.
Dr. Khalid N. Mumin, et al., No. 409 M.D. 2023 (Pa. Commw. Ct. 2023) (“PSBA v. PDE”).

65. The plaintiffs in PSBA v. PDE asserted no claims arising under federal law.

66. On May 16, 2024, the Commonwealth Court ruled that PDE’s policy change was

void and unenforceable as a matter of state law because PDE had failed to follow the formal

14
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rulemaking procedures set forth in the Commonwealth Documents Law and the Regulatory
Review Act. See Pa. Sch. Boards Ass 'n, Inc. v. Mumin, 317 A.3d 1077 (Pa. Commw. Ct. 2024).

67. Importantly, however, the Commonwealth Court explicitly stated that its holding
was limited to state law procedural questions, and that it offered no opinion as to the underlying
federal question of the requirements of the IDEA. See id. at 1097 n.31 (“Petitioners are not
challenging the IDEA but, rather, whether the Department implemented its New Age-Out Plan in
accordance with Pennsylvania law.”).

E. Defendant School Districts Adopt and Attempt to Implement a Policy and
Practice of Prematurely Terminating Plaintiffs’ Rights to a FAPE.

68. Despite the Commonwealth Court’s clear pronouncement that its decision in PSBA
concerned “the manner in which the Department issued the New Age-Out Plan, not . . . whether
the IDEA mandates the New Age-Out Plan,” id. at 1100 n.34 (emphasis in original), and despite
the fact that Defendant School Districts’ IDEA obligations were not and could not have been
altered by the Court’s invalidation of PDE’s policy on state law grounds, Defendant School
Districts have used the state court ruling as pretext to adopt a policy and/or practice of terminating
the FAPE of students with disabilities at the end of the school year in which they turn 21, in
violation of Plaintiffs’ rights.

a. Council Rock School District: Plaintiffs A.K., C.K., V.S., and S.S.

69.  Plaintiff A.K. is a 21-year-old diagnosed with intellectual disabilities and Autism
Spectrum Disorder.

70. Though her Individualized Education Plan (“IEP”), A.K. attends Council Rock’s
A.C.H.LE.V.E. program. The A.C.H.LLE.V.E. program is designed to help students like A.K.
transition to post-school employment by providing them with vocational assessment, training, and

experience. At A.C.H.LE.V.E., AK. receives work-based learning, instruction in functional

15
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reading, math and writing, and speech and language services. She also participates in community-
based experiences to help improve her independence and daily living skills.

71. A.K. will turn 22 on May 20, 2025. Accordingly, under the IDEA, A K. is entitled
to continue receiving a FAPE through the A.C.H.I.LE.V.E. Program until May 20, 2025.

72. On May 20, 2024, however, A.K.’s mother, Plaintiff C.K., received an email from
Council Rock School District that stated:

Dear Families,

Last week, The Commonwealth Court of Pennsylvania has
invalidated the policy requiring the education of students with
disabilities through age 22. This action requires that your child
graduate at the conclusion of the current school term. If you wish to
discuss the effect of this development on your child, you may
request that your child’s case manager schedule an IEP team
meeting. In the meantime, you should expect to receive written
notice informing you that your child will graduate at the conclusion
of the current school term.

See May 20, 2024 email from Anthony Devlin, attached as Exhibit C.

73. On May 20, 2024, the same day that Plaintiff C.K. received Council Rock’s email,
PDE filed a Notice of Appeal to the Pennsylvania Supreme Court that resulted in an automatic
stay of the Commonwealth Court’s May 16 ruling.

74. On May 22, 2024, Council Rock sent out another email acknowledging the stay:

Dear families,

On Monday, you received an email from me alerting you that last
week the Commonwealth Court of Pennsylvania has invalidated the
policy requiring the education of students with disabilities through
the age 22. We were notified as of late Monday, that an appeal was
filed by the Department of Education. In effect, this appeal grants
an interim stay of the Commonwealth Court’s ruling.

Please rest assured, that we will continue to be offering ESY through
this summer for your children and will be working to ensure that
your children will continue to receive services through this time of
uncertainty.

16
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The District is committed to communicating any updates and
developments as they occur.

See May 22, 2024 email from Anthony Devlin, attached as Exhibit D.

75.  PSBA v. PDE is currently pending before the Pennsylvania Supreme Court. See
Pennsylvania School Boards Association, Inc., et al. v. Dr. Khalid N. Mumin, et al., No. 39 MAP
2024 (Pa. 2024). As a result, Council Rock has permitted A.K. to remain in the A.C.H.LLE.V.E.
Program on an interim basis.

76.  However, Council Rock has refused to acknowledge that A.K. is entitled to receive
a FAPE until her 22™ birthday under federal law. To the contrary, Council Rock has indicated that
it will resume aging students out prematurely once litigation in PSBA v. PDE concludes.

77.  If Council Rock is permitted to age out A K. before her 22" birthday, A.K. will
lose the federal services to which she is entitled, and she will experience disruption and regression
that will significantly impede her future. A.K.’s post-school goal is to enroll in a vocational training
program and to obtain supported employment in the community. However, to make this transition
successfully, A.K. needs to continue building the critical work-related skills she is learning in
A.C.H.LE.V.E., including independence, self-advocacy, problem-solving, and communication
skills.

78. Council Rock’s illegal policy has left Plaintiffs A.K. and C.K. in a state of precarity
and instability. Not knowing how and when A.K.’s time at Council Rock will end has made it
extremely difficult for A.K. to prepare for the transition and for C.K. to determine when alternative
supports and services need to be in place.

79. Council Rock’s unlawful policy and/or practice has also harmed and continues to

harm Plaintiffs V.S. and S.S.
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80. V.S. is a 20-year-old student with Autism Spectrum Disorder and intellectual
disabilities. Like A.K., V.S. attends Council Rock’s A.C.H.LE.V.E. program. Through
A.C.H.LE.V.E., V.S. participates in community-based learning experiences and receives work-
based learning at different job sites. With the assistance of a coach, V.S. is gaining exposure to
different kinds of employment and developing the skills she needs to participate in the workforce.
V.S. also receives and speech and language services as part of her IEP.

81. V.S. will turn 22 years of age on August 1, 2026. Accordingly, under the IDEA,
V.S. is entitled to stay at Council Rock and receive a FAPE until August 1, 2026.

82. However, V.S.’s parent, Plaintiff S.S., has been told by Council Rock that V.S.’s
special education and services may be terminated in June of 2025, when the current school year
concludes.

83. Council Rock’s unlawful policy and/or practice will deprive V.S. of over a year of
special education and related services that are vital to ensuring she can successfully transition into
adult life. V.S.’s post-secondary goals are to work in supported employment and to take online
classes to further her education. In order to achieve these goals, V.S. needs the intensive supports
and services she is receiving through A.C.H.LLE.V.E., which are helping her identify career
opportunities and master fundamental job skills such as following instructions, retaining
information, and increasing her independence. Without these supports, V.S. will experience
significant regression and her ability to pursue her post-school goals will be severely impaired.

84. Moreover, the uncertainty created by Council Rock’s unlawful policy and/or
practice have made it extremely difficult for S.S. to plan for V.S.’s next steps and to explain to

V.S. what the future holds for her. As V.S. attends school every day without knowing whether this
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semester is her last, S.S. is becoming increasingly concerned about how to help V.S. prepare for a
sudden disruption in services, supports, and routine.

b. Central Bucks School District: B.J., J.J., C.B., and L.B.

85.  Defendant School District Central Bucks has also adopted and attempted to
implement a policy and practice of terminating the FAPE of its 21-year-old students, including
Plaintiff B.J.

86. B.J. is a 21-year-old student with Autism Spectrum Disorder, an intellectual
disability, and Attention Deficit Hyperactivity Disorder.

87.  B.J. receives a FAPE through Central Bucks High School East, where he is
currently in a full-time STEP program. The STEP program is designed to help students like B.J.
with independence, daily living skills, applied academics, and integration into the community. B.J.
receives individualized instruction with a heavy focus on functional communication and increasing
independence in activities of work, behavioral management, daily living, vocational training, and
functional routines. Work-based learning tasks are a large part of B.J.’s instruction.

88.  B.J. will turn 22 years of age on June 16, 2025. Accordingly, under the IDEA, B.J.
is entitled to continue receiving a FAPE through the STEP Program until June 16, 2025.

89.  InMarch of 2024, B.J.’s parent Plaintiff J.J. attended B.J.’s annual IEP meeting. At
that meeting, his IEP team agreed that B.J. would remain at Central Bucks High School East until
the end of the 2024-2025 school year, and continue working toward his post-school goal of
enrolling in a full-time adult day program.

90. However, on May 16, 2024, J.J. received an email from the Central Bucks School
District with a letter attached that stated:

The Commonwealth Court of Pennsylvania has invalidated the

policy requiring the education of students with disabilities through
age 22. This action requires that your child graduate at the

19



Case 2:25-cv-00294 Document1l Filed 01/17/25 Page 20 of 25

conclusion of the current school year. If you wish to discuss the
effect of this development on your child, you may request that your
child’s case manager schedule an IEP team meeting. In the
meantime, you should expect to receive from us written notice
informing you that your child will graduate the conclusion of the
current school term.

See May 16, 2024 email from Daniel Bartleson, attached as Exhibit E.

91. On May 21, 2024, J.J. received a second email from the Central Bucks School
District with a second letter attached. This letter stated that because PDE had appealed the
Commonwealth Court decision, B.J. could stay in school while the appeal was pending. It stated:

The District recognizes that this stay may allow PDE to continue to
enforce the policy requiring the education of students with
disabilities through age 22.

While the PDE appeal is pending, the District will continue to
adhere to the PDE policy requiring the education of students with
disabilities through age 22. Your child will not be exited from
special education services at the conclusion of the 2023-2024 school

term as previously communicated, and the current IEP will remain
in effect.

See May 21, 2024 email from Alyssa Wright, attached as Exhibit F.

92.  As aresult, B.J. has been permitted to remain enrolled in the STEP Program at
Central Bucks High School East on an interim basis.

93. However, since that time, Central Bucks has continued to demonstrate a clear
intention to resume its policy and practice of prematurely terminating the FAPE of students with
disabilities, including B.J.

94. On July 1, 2024, Central Bucks School District filed an Application for Relief in
the Commonwealth Court seeking to resume its policy and practice of aging students out at the
end of the school year in which they turned 21 while PDE’s appeal remained pending. See PSBA
v. PDE, No. 409 M.D. 2023 (Pa. Commw. Ct. 2023), Pet’rs’ Appl. for Relief, dated July 1, 2024,

at 9 1, attached as Exhibit G.
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95. In its Application to the court, Central Bucks represented that unless it was
permitted to age out 21-year-old students like B.J. immediately, those students would “enter the
2024-25 school year with no idea of when their special education services may end . . . .” See id.
atq 19.

96. Although at the time of this filing, the stay remains in place, Defendant Central
Bucks School District has made it clear that it is only a matter of when, not whether, it will resume
prematurely terminating the special education and related services of students with disabilities.

97. Not knowing whether B.J. will be able to receive a FAPE until his 22"¢ birthday
has injured and continues to injure B.J. and J.J. Currently, B.J. is still on the waitlist for the only
two appropriate adult day programs J.J. has been able to identify. Moreover, because of his
disabilities, B.J. needs time to gradually get familiar with new people, new routines, and even new
physical spaces, and he is relying on his team at Central Bucks to help him gradually transition
into an adult program once a spot becomes available. If B.J. is forced to exit Central Bucks without
any advance warning or preparation, B.J. will likely be homebound and isolated. He will lose the
familiarity, support, and continuity of school, and with it, critical skills that are essential to his
ability to successfully transition into adult services.

98. Plaintiff C.B., an 18-year-old student with disabilities at Central Bucks School
District, is one of the many other students whose right to a FAPE is threatened by Defendant’s
clear intent to violate federal law.

99. C.B. is diagnosed with Autism Spectrum Disorder, an intellectual disability, and
Attention Deficit Hyperactivity Disorder. She attends Central Bucks High School West where she
participates in the TOPSS program, a transition program for students ages 18 through 21 who have

finished their 12" grade year. The program provides employability skills, practical academics, and
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independent living skills. C.B. also participates in a work-based learning program, which allows
C.B. to practice employability skills in a community setting. C.B. also receives occupational
therapy and speech and language therapy through her IEP.

100. Under the IDEA, C.B. is entitled to continue receiving a FAPE from Central Bucks
School District until she turns 22 on March 15, 2028.

101. However, if Central Bucks is permitted to resume its unlawful policy and practice,
C.B.’s services will be terminated at the end of the 2026-27 school year, depriving her of nine
additional months of special education.

102. C.B.’s parent, Plaintiff L.B., believes that the comprehensive services and supports
C.B. receives through the TOPPS program over the next three years are essential to her post-school
success. C.B. is extremely extroverted and motivated, and right now her post-school goals include
post-secondary education, competitive employment, and integrated community theater. But to
realize these ambitious dreams, C.B. needs consistent, intensive training and coaching to learn
vocational skills, communication skills, and independent living skills. L.B. is concerned that if
Central Bucks School District terminates C.B.’s special education and related services before she
is ready, C.B. will not be ready to successfully work and learn in an integrated community setting,
and she will experience significant regression, isolation, and depression.

103. Because of C.B.’s needs, every day between today and the day she exits special
education is critical to her successful transition out of school. L.B. needs time to identify the
community supports that C.B. requires, find appropriate post-secondary and vocational programs,
and obtain waiver funding that will enable C.B. to qualify for adult services. But as a result of
Central Bucks’ actions, L.B. does not know when and whether the bridge to adulthood she is trying

to build for C.B. will become a sharp cliff.
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FIRST CLAIM FOR RELIEF
For a Declaratory Judgment
that Defendant School Districts are Legally Obligated
to Provide a FAPE to Plaintiffs until age 22

104.  Plaintiffs repeat and reallege each and every allegation above as if fully set forth
herein.

105.  Under the IDEA, students with disabilities have a right to receive a FAPE until they
reach the age of 22, unless doing so would be “inconsistent with State law or practice.” See 20
U.S.C. § 1412(a)(1); 34 C.F.R. §§ 300.101-102.

106. Providing students with disabilities in Pennsylvania a FAPE until age 22 is not
inconsistent with any Pennsylvania law or practice. Pennsylvania, as a matter of both law and
practice, provides free public education to individuals without age limit through its adult education
programs, which are supervised by PDE, paid for by public funds, offered free of charge to
students, and include programs that facilitate the attainment of a high school diploma or
equivalency certificate.

107.  Accordingly, Defendant School Districts are legally obligated to provide students
with disabilities, including Plaintiffs A.K., V.S., B.J., and C.B., with a FAPE until their 22"
birthday.

108. In direct violation of its obligations under the IDEA, Defendant Council Rock
School District has attempted to terminate the special education services of Plaintiff A.K. and has
demonstrated a clear intent to unlawfully terminate the special education services of every other
eligible student, including Plaintiff V.S., at the end of the school year in which they turn 21.

109. In direct violation of its obligations under the IDEA, Defendant Central Bucks

School District has attempted to terminate the special education services of Plaintiff B.J. and has
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demonstrated a clear intent to unlawfully terminate the special education services of every other
eligible student, including Plaintiff C.B., at the end of the school year in which they turn 21.

110. The entry of a declaratory judgment is warranted because absent court intervention,
Defendants’ unlawful policy and/or practice is substantially likely to cause Plaintiffs real and
immediate harm.

SECOND CLAIM FOR RELIEF
For a Permanent Injunction

Prohibiting Defendant School Districts
from Terminating FAPE before age 22

111. Plaintiffs repeat and reallege each and every allegation above as if fully set forth
herein.

112.  As a result of Defendants’ unlawful policy and/or practice, Plaintiffs are
substantially likely to suffer irreparable injury absent the entry of a permanent injunction by this
Court.

113.  There is no remedy available at law that can adequately compensate Plaintiffs for
the denial of a FAPE, which constitutes a per se irreparable harm.

114.  The balance of hardships tips in Plaintiffs’ favor. Defendants have no legitimate,
legally cognizable interest in violating federal law, and Plaintiffs will suffer severe hardship if they
are denied the special education and services that enable them to access their education.

115.  The public interest also strongly favors a permanent injunction. Both state and
federal law declare and establish the public interest in securing proper education and training for
exceptional children and for improving educational results for children with disabilities. See 24

Pa. Stat. Ann. § 13-1372(4); 20 U.S.C. § 1400(c)(1).
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WHEREFORE, Plaintiffs respectfully request that this Court:

a) Declare that pursuant to the IDEA, Defendant School Districts are obligated to
provide a FAPE to Plaintiffs and similarly situated eligible students with disabilities
until their 22" birthdays;

b) Enter a permanent injunction enjoining Defendant School Districts from
terminating the FAPE of Plaintiffs and similarly situated eligible students with
disabilities prior to their 22" birthdays;

c) Award compensatory education to Plaintiffs to the extent that Defendant School
Districts have denied them a FAPE;

d) Award Plaintiffs their reasonable attorney’s fees, costs, and expenses under any
applicable law; and

e) Grant such other and further relief as this Court deems just and proper.

Dated: January 16, 2025

By: /s/ Daniel S. Jonas

Daniel S. Jonas (Pa. Bar No. 59742)

Alicia Hickok (Pa. Bar No. 87604)
Kenneth A Murphy (Pa. Bar No. 58162)
Danielle Morrison (Pa. Bar No. 322206)
DLA Piper

One Liberty Place

1650 Market Street, Suite 5000
Philadelphia, PA 19103

Telephone: (215) 656-3389

Respectfully submitted,

By: /s/ Mary M. McKenzie

Mary M. McKenzie (Pa. Bar No. 47434)
Claudia De Palma (Pa. Bar No. 320136)
Caroline Ramsey Re (Pa. Bar. No. 329160
Olivia Mania (Pa. Bar. No. 336161)
PUBLIC INTEREST LAW CENTER

2 Penn Center

1500 JFK Blvd., Suite 802

Philadelphia, PA 19102

Telephone: (267) 546-1319

Attorneys for Plaintiffs
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UNITED STATES DISTRICT COURT
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ARBITRATION CERTIFICATION (CHECK ONLY ONE BOX BELOW)
I certify that, to the best of my knowledge and belief:
Pursuant to Local Civil Rule 53.2(3), this case is not eligible for arbitration either because (1) it seeks relief other than money damages; (2) the

money damages sought are in excess of $150,000 exclusive of interest and costs; (3) it is a social security case, includes a prisoner as a party, or alleges a
violation of a right secured by the U.S. Constitution, or (4) jurisdiction is based in whole or in part on 28 U.S.C. § 1343.

I:I None of the restrictions in Local Civil Rule 53.2 apply and this case is eligible for arbitration.

NOTE: A trial de novo will be by jury only if there has been compliance with F.R.C.P. 38.
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COMMOMWEALTH OF PENNSYLVANIA MODEL
LOCAL EDUCATIONAL AGENCY (LEA) POLICIES
AND PROCEDURES

PURPOSE

Under the regulatory provisions of the Individuals with Disabilities Education Act, Part B
(IDEA-B), to be eligible for funds the Local Educational Agency (LEA) must, among many
things, demonstrate to the satisfaction of the State Education Agency (SEA) that it meets the
conditions in 88 300.101 through 300.163, and 88§ 300.165—300.174. The conditions under

§ 300.220 require the LEAs to have in effect policies, procedures, and programs that are
consistent with the State policies and procedures established under 88 300.101—300.163, and
88 300.165—300.174. The Board approved LEA Policies and Procedures must be on file with
the Department of Education.

This current model of LEA Policies and Procedures is formatted to facilitate future modifications
of the policies and procedures. Modifications to the IDEA Policies and Procedures may be
necessary to ensure compliance with Part 300, if: (1) The provisions of the IDEA or the
implementing regulations are amended; (2) There is a new interpretation of the IDEA by Federal
or State courts; or (3) There is an official finding of noncompliance with Federal or State law or
regulations.

Acceptance of this product, in part, fulfills the requirements at 34 CFR § 300.200 in meeting the
conditions under Local Educational Agency Eligibility.

Pennsylvania Department of Education LEA Page 2| 49
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8 300.101 — Free appropriate public education (FAPE)

The Commonwealth of Pennsylvania (PA) ensures that all children with disabilities aged 3 years
to 21 years of age residing in PA have the right to a free appropriate public education (FAPE),
including children with disabilities who have been suspended or expelled from school. There is
an age-related exception under the provision of 34 CFR § 300.102(b). CFR §§ 300.101—
300.176 The Commonwealth of Pennsylvania ensures that all children with disabilities ages 3
years through 21 years residing in Pennsylvania have the right to a FAPE, including children
with disabilities who have been suspended or expelled from school. The commonwealth shall
make FAPE available to a child with a disability eligible under IDEA until the student turns 22.
Notwithstanding any other provision of law to the contrary, a child eligible under IDEA who
attains the age of twenty-one (21) years may remain enrolled in their resident district free of
charge until their 22nd birthday.

It is the policy of PDE that a free appropriate public education is available to all children residing
in the State between the ages of 3 and 21, inclusive, including children with disabilities who have
been suspended or expelled from school, as provided for in § 300.530(d). FAPE is made
available to each eligible child residing in the State beginning no later than the child's third
birthday. Additionally, an IEP or an IFSP is in effect for the child by that date, in accordance with
§ 300.323(b). Moreover, if a child's third birthday occurs during the summer, the child's IEP Team
shall determine the date when services under the IEP or IFSP will begin. The determination that
a child is eligible under IDEA-B, is made on an individual basis by the group responsible within
the child's LEA for making eligibility determinations.

It is PDE policy that public agencies must adhere to state and federal regulations regarding
disciplinary removals. Notwithstanding the requirements incorporated by Chapter 14 and Chapter
711 which adopt by reference 34 CFR 88 300.530—300.537 (relating to authority of school
personnel; and change of placement because of disciplinary removals), a disciplinary exclusion
of a student with a disability for more than 15 cumulative school days in a school year will be
considered a pattern so as to be deemed a change in educational placement. A removal from
school is a change of placement for a student who is identified with an intellectual disability,
except if the student’s actions are consistent with 34 CFR 8§ 300.530—300.535 (relating to
authority of school personnel; determination of setting; appeal; placement during appeals;
protections for children not determined eligible for special education and related services; referral
to and action by law enforcement; and judicial authorities).

PDE policy ensures FAPE is available to any child with a disability who needs special education
and related services, even though the child has not failed or been retained in a course or grade,
and is advancing from grade to grade.

§ 300.101 Authority and/or Responsibility
22 Pa. Code 8 14.102(b)(x) and (xxxii)
22 Pa. Code § 711.3(a)(iii)(ix) and (xxix)

8§ 300.102 - Limitation — exception to FAPE for certain ages.

As described under § 300.102, there are no exceptions for age range of 3 through 21, unless the
following exist:

Pennsylvania Department of Education LEA Page 3| 49
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It is PDE policy with respect to children aged 18 through 21 that FAPE is not required for
students with disabilities who, in the last educational placement prior to their incarceration in an
adult correctional facility were not determined eligible for special education and related services
and did not have an IEP.

However, this exception does not apply to children with disabilities, aged 18 through 21, who
had been identified as a child with a disability and had received services in accordance with an
IEP, but who left school prior to their incarceration. Additionally, this exception is not applicable
if the student did not have an IEP in their last educational setting and had been identified as a
child with a disability.

This exception does not apply to children who have graduated from high school but have not
been awarded a regular high school diploma. The term regular high school diploma does not
include an alternative degree that is not fully aligned with the State's academic standards, such
as a certificate or a general educational development credential (GED). If a child with disabilities
has graduated from high school with a regular high school diploma, then a written prior notice in
accordance with § 300.503 is required because graduation from high school with a regular high
school diploma constitutes a change in placement.

§ 300.102 Authority and/or Responsibility
22 Pa. Code § 14.102(2)(x)
22 Pa. Code § 711.3(a)(ix)

§ 300.103 — FAPE — methods and payments.

PDE policy ensures that there is no delay, as a result of determining the funding sources, for the
placement of any child with a disability in the Least Restrictive Environment, including where
necessary for the child to receive FAPE, including residential facilities. Timely placements are
not relieved even where there is valid obligation for funding the placement by an insurer or
similar third party. The no delay provision includes no waiver of the time while the payment
source is being determined.

§ 300.103 Authority and/or Responsibility
22 Pa. Code § 14.102(a)(4)
22 Pa. Code § 711.4

§ 300.104 — Residential placement.

PDE ensures that placement in a public or private residential program if necessary to provide
special education and related services is at no cost to the parents of
the child.

8§ 300.104 Authority and/or Responsibility
22 Pa. Code § 14.102(b)(x) and (xi)
22 Pa. Code § 711.3(b)(ix) and (x)

Pennsylvania Department of Education LEA Page 4| 49
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§ 300.105 — Assistive technology.

PDE policy ensures that assistive technology devices, or assistive technology services, or both,
as defined under § 300.5 and § 300.6, are made available to a child with disabilities if
determined on a case-by-case basis by the child’s IEP Team, necessary to provide the child
access to FAPE. If necessary to ensure the child’s needs for devices or services to access
FAPE are met, school-purchased assistive technology devices in the child’s home or other
setting is required as determined by the IEP Team.

§ 300.105 Authority and/or Responsibility
22 Pa. Code § 14.102(b)(i), (xi), and (xxvii)
22 Pa. Code 8 711.3(b)(i), (x), and (xxiv)

§ 300.106 — Extended school year services.

In addition to the requirements at 34 CFR § 300.106 (relating to extended school year services)
adopted by reference, the public agency serving children under Chapter 14 shall use the
following factors for determining whether a student with disabilities requires ESY as part of the
provision of FAPE at each IEP meeting and, if so, make subsequent determinations about the
ESY services to be provided.

In considering whether a student is eligible for ESY services, the IEP team shall consider the
following factors, however, no single factor will be considered determinative:

(i) Regression—whether the student reverts to a lower level of functioning as
evidenced by a measurable decrease in skills or behaviors which occurs as a result of an
interruption in educational programming.

(i) Recoupment—whether the student has the capacity to recover the skills or
behavior patterns in which regression occurred to a level demonstrated prior to the
interruption of educational programming.

(i) Whether the student’s difficulties with regression and recoupment make it unlikely
that the student will maintain the skills and behaviors relevant to IEP goals and objectives.

(iv) The extentto which the student has mastered and consolidated an important skill or
behavior at the point when educational programming would be interrupted.

(v) The extentto which a skill or behavior is particularly crucial for the student to meet
the IEP goals of self-sufficiency and independence from caretakers.

(vi) The extentto which successive interruptions in educational programming result in
a student’s withdrawal from the learning process.

(vii) Whether the student’s disability is severe, such as autism/pervasive
developmental disorder, serious emotional disturbance, severe intellectual disability,
degenerative impairments with mental involvement and severe multiple disabilities.

Pennsylvania Department of Education LEA Page 5| 49
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Other reliable sources of information regarding a student’s educational needs, propensity to
progress, recoupment potential and year-to-year progress may include the following; progress
on goals in consecutive IEPs, progress reports maintained by educators, therapists and others
having direct contact with the student before and after interruptions in the education program,
reports by parents of negative changes in adaptive behaviors or in other skill areas, medical or
other agency reports indicating degenerative-type difficulties, which become exacerbated during
breaks in educational services, observations and opinions by educators, parents and others,
and results of tests, including criterion-referenced tests, curriculum-based assessments,
ecological life skills assessments and other equivalent measures.

The need for ESY services will not be based on any of the following; the desire or need for day
care or respite care services, the desire or need for a summer recreation program, the desire or
need for other programs or services that while they may provide educational benefit, are not
required to ensure the provision of a free appropriate public education.

Students with severe disabilities such as autism/pervasive developmental disorder, serious
emotional disturbance; severe intellectual disability; degenerative impairments with mental
involvement; and severe multiple disabilities require expeditious determinations of eligibility for
extended school year services to be provided as follows:

(1) Parents of students with severe disabilities shall be notified by the public agency of
the annual review meeting to ensure their participation.

(2) The IEP review meeting must occur no later than February 28 of each school year
for students with severe disabilities.

(3) The Notice of Recommended Educational Placement (NOREP) shall be issued to
the parent no later than March 31 of the school year for students with severe disabilities.

(4) If a student with a severe disability transfers into a public agency after the dates in
paragraphs (2) and (3), and the ESY eligibility decision has not been made, the eligibility
and program content must be determined at the IEP meeting.

Public agencies shall consider the eligibility for ESY services of all students with disabilities at
the IEP meeting. Consideration of the need for ESY services shall occur at the IEP team
meeting to be convened annually, or more frequently if conditions warrant. Consideration means
that ESY services are raised and discussed at the IEP team meeting. In making a
determination that a student is eligible for ESY services, the IEP team shall rely on criteria in
this section and applicable judicial decisions. ESY determinations for students other than the
group of students identified as students with severe disabilities are not subject to the time line of
February 28 or March 31. However, the ESY determinations shall still be made in a timely
manner. If the parents disagree with the public agencies’ recommendation on ESY, the parents
will be afforded an expedited due process hearing.

§ 300.106 Authority and/or Responsibility
22 Pa. Code § 14.102(b)(xi)

22 Pa. Code § 14.132

22 Pa. Code § 711.3(b)(x)

22 Pa. Code § 711.44
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8 300.107 — Nonacademic services.

As determined appropriate and necessary by the child’s IEP Team, children with disabilities must
be provided supplementary aids and services to provide nonacademic and extracurricular
services and activities in the manner necessary to afford an equal opportunity for participation in
the services and activities.

Nonacademic and extracurricular services and activities may include counseling services,
athletics, transportation, health services, recreational activities, special interest groups or clubs
sponsored by the public agency, referrals to agencies that provide assistance to individuals with
disabilities, and employment of students, including both employment by the public agency and
assistance in making outside employment available.

§ 300.107 Authority and/or Responsibility
22 Pa. Code § 14.102 (b)(xi)(xxvii)
22 Pa. Code § 711.3 (b)(X)(xxiv)

§ 300.108 — Physical education.

It is PDE policy that physical education services, specially designed if necessary, are made
available to every child with a disability receiving FAPE. Each child with a disability is
afforded the opportunity to participate in the regular physical education program available to
nondisabled children unless the child is enrolled full time in a separate facility or needs
specially designed physical education, as prescribed in the child's IEP.

If specially designed physical education is prescribed in a child's IEP, the child must be
provided the services directly or arranged through other public or private programs to provide
the services.

The child with a disability enrolled in a separate facility must receive appropriate physical
education services.

§ 300.108 Authority and/or Responsibility
22 Pa. Code § 14.102 (b)(xi)
22 Pa. Code § 711.3 (b)(i)

§ 300.109 — Full educational opportunity goal (FEOG).

Regarding full educational opportunity goal, the General Assembly of Pennsylvania has enacted
legislation that provides for an entitlement to services for children with disabilities from birth
onward, consistent with the terms of IDEA. Services and programs for Infant and Toddlers are
provided via DHS under Act 212 of 1990. For children age 3 onward, FEOG is pursued by the
State Board of Education's adoption of regulations which provides for PDE's general supervision
of services and programs and the regulations for charter schools and cyber charter schools.

Full implementation of these requirements on a statewide basis continues through PDE's Bureau
of Special Education and the Bureau of Early Intervention Services management of its resources
including implementation of its grant under IDEA-B, through its LEA Application processes,

Pennsylvania Department of Education LEA Page 7 | 49
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monitoring systems, complaint management systems, impartial due process systems, and
technical assistance and support systems.

Regarding Pennsylvania's detailed timetable to reach the goal of providing full educational
opportunity to all children with disabilities, the Commonwealth affirms the goal of providing full
educational opportunity to all children with disabilities ages birth through 21, by the year 2020.

§ 300.109 Authority and/or Responsibility
11 P.S. §§ 875-101—875-503

24 P.S. § 13-1372(1)

24 P.S. § 17-1732A(c)(1) & §17-1751-A

§ 300.110 — Program options.

It is PDE policy that children with disabilities have available to them the variety of educational
programs and services available to nondisabled children in the area served by the agency,
including art, music, industrial arts, family and consumer science education, computer education,
and vocational education.

§ 300.110 Authority and/or Responsibility
22 Pa. Code § 14.102 (a)(4)

22 Pa. Code § 711.3 (a)

22 Pa. Code § 711.4

§ 300.111 - Child find.

It is PDE’s policy that all children with disabilities residing in the State, including children with
disabilities attending private schools, regardless of the severity of their disability, and who are in
need of special education and related services, are identified, located, andevaluated. All public
agencies in the State who provide special education and related services report annually to the
State, through the State wide data system which children are being served and what services
are being provided. This method applies to all children with disabilities, including highly mobile
children (such as migrant and homeless children), and children who are suspected of being
eligible under IDEA, even though they are advancing from grade to grade.

The procedures are addressed in the State Board of Education’s regulations where school
districts and charter schools perform child find, screening and evaluation for all children, as
prescribed at 22 Pa. Code 88 14.121—14.123 and 22 Pa Code, § 711.21, §711.23, and

§ 711.24. A practical method has been developed and implemented to determine which children
are currently receiving needed special education and related services. Under Chapter 14,
student information regarding identification, disability categories, and special education and
related services provided is reported in the school districts special education plan and data
reports submitted to PDE in accordance with 22 Pa. Code § 14.104. With regard to children
receiving services under Chapter 711, each charter school’s or cyber charter school’s written
policy must include: (1) public awareness activities sufficient to inform parents of children
applying to or enrolled in the charter school or cyber charter school of available special
education services and programs and how to request those services and programs, and

Pennsylvania Department of Education LEA Policies Page 8| 49
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(2) systematic screening activities that lead to the identification, location, and evaluation of
children with disabilities enrolled in the charter school or cyber charter school.

In addition to the requirements at 34 CFR § 300.111 (relating to child find), Intermediate Units
are responsible for child find activities necessary to provide equitable services consistent with
34 CFR 88 300.130—300.144, regarding children with disabilities enrolled by their parents in
private schools.

The Pennsylvania Department of Education is responsible for all child find activities for children
from ages 3 to 21. The Pennsylvania Department of Human Services (DHS) is responsible for
child find activities for children from birth through age 2. DHS performs child find activities for
Infant and Toddlers based on Act 212 of 1990, Section 302 (11 P.S. §875-303), and

Chapter 4226 Early Intervention Services, Section 4226.24, in accordance with policies and
procedures consistent with IDEA. PDE recognizes and accepts that such practice under the law
(Act 212 of 1990) does not diminish PDE's responsibility to ensure compliance with the
requirements of 34 CFR §300.111.

§ 300.111 Authority and/or Responsibility
22 Pa. Code 8§ 14.121—14.123
22 Pa. Code § 711.21, § 711.23 and § 711.24

§ 300.112 - Individualized education programs (IEP).

It is PDE policy that Chapter 14 and 711 by adoption by reference and/or explicit rule adoption
therein, meets Federal regulations covering all IEP requirements.

PDE policy supported by PA regulations, do adopt the exception under 8 300.112 (referring to
8 300.300(b)(3)(ii) (sic)), namely that a public agency does not violate its obligation for IEP or
IFSP development and implementation, if the public agency is unable to obtain informed
parental consent for the initial provision of services.

PDE policy is supported by enforceable rules under the adoption by reference in Chapters 14
and 711 that a parent has the right to unilaterally withdraw a child with a disability from continued
special education and related services. The school entity may not challenge that parent’s
decision using Part B dispute resolution procedures. If, at any time subsequent to the initial
provision of special education and related services, the parent of a child revokes consent in
writing for the continued provision of special education and related services the public agency
may not continue to provide special education and related services to that child, but must
provide prior written notice in accordance with § 300.503 before ceasing the provision of special
education and related services.

In addition to the requirements incorporated by reference regarding a public agency serving
children under Chapter 14, the IEP of each student with a disability must include:

A description of the type or types of support as defined in this paragraph that the student will
receive, the determination of which may not be based on the categories of the child’s disability
alone. Students may receive more than one type of support as appropriate and as outlined in
the IEP and in accordance with this chapter. Special education supports and services may be
delivered in the regular classroom setting and other settings as determined by the IEP team. In
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determining the educational placement, the IEP team must first consider the regular classroom
with the provision of supplementary aids and services before considering the provision of
services in other settings.

(i) Autistic support. Services for students with the disability of autism who require
services to address needs primarily in the areas of communication, social skills, or behaviors
consistent with those of autism spectrum disorders. The IEP for these students must
address needs as identified by the team which may include, as appropriate, the verbal and
nonverbal communication needs of the child; social interaction skills and proficiencies; the
child’s response to sensory experiences and changes in the environment, daily routine and
schedules; and, the need for positive behavior supports or behavioral interventions.

(i) Blind-visually impaired support. Services for students with the disability of visual
impairment including blindness, who require services to address needs primarily in the areas
of accessing print and other visually-presented materials, orientation and mobility, accessing
public and private accommodations, or use of assistive technologies designed for individuals
with visual impairments or blindness. For students who are blind or visually impaired, the
IEP must include a description of the instruction in Braille and the use of Braille unless the
IEP team determines, after the evaluation of the child’s reading and writing needs, and
appropriate reading and writing media, the extent to which Braille will be taught and used for
the student’s learning materials.

(iii) Deaf and hard of hearing support. Services for students with the disability of
deafness or hearing impairment, who require services to address needs primarily in the area
of reading, communication accessing public and private accommodations or use of assistive
technologies designed for individuals with deafness or hearing impairment. For these
students, the IEP must include a communication plan to address the language and
communication needs, opportunities for direct communications with peers and professional
personnel in the child’s language and communication mode, academic level, and full range
of needs, including opportunities for direct instruction in the child’s language and
communication mode; and assistive technology devices and services.

(iv) Emotional support. Services for students with a disability who require services
primarily in the areas of social or emotional skills development or functional behavior.

(v) Learning support. Services for students with a disability who require services
primarily in the areas of reading, writing, mathematics, or speaking or listening skills related
to academic performance.

(vi) Life skills support. Services for students with a disability who require services
primarily in the areas of academic, functional, or vocational skills necessary for independent
living.

(vii) Multiple disabilities support. Services for students with more than one disability the
result of which is severe impairment requiring services primarily in the areas of academic,
functional or vocational skills necessary for independent living.

(viil) Physical support. Services for students with a physical disability who require
services primarily in the areas of functional motor skill development, including adaptive
physical education or use of assistive technologies designed to provide or facilitate the
development of functional motor capacity or skills.
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(ix) Speech and language support. Services for students for students with speech and
language impairments who require services primarily in the areas of communication or use
of assistive technologies designed to provide or facilitate the development of communication
capacity or skills.

(2) Supplementary aids and services in accordance with 34 CFR § 300.42 (relating
to supplementary aids and services).

(3) A description of the type or types of support as defined in § 14.105(2) (relating to
personnel).

(4) The location where the student attends school and whether this is the school the
student would attend if the student did not have an IEP.

(5) For students who are 14 years of age or older, a transition plan that includes
appropriate measurable postsecondary goals related to training, education, employment
and, when appropriate, independent living skills.

(6) The IEP of each student shall be implemented as soon as possible, but no later
than 10 school days after its completion.

(7) Every student receiving special education and related services provided for in an
IEP developed prior to July 1, 2008, shall continue to receive the special education and
related services under that IEP, subject to the terms, limitations and conditions set forth
in law.

In addition to the requirements incorporated by reference with regard to development, review,
and revision of IEP, each public agency serving children under Chapter 14 shall designate
persons responsible to coordinate transition activities.

In addition to the requirements incorporated by reference with regard to the public agency
serving children under Chapter 711, the IEP of each student with a disability must ensure upon
enrollment that the child receives special education and related services in conformity with the
IEP, either by adopting the existing IEP or by developing a new IEP, and for students who are

14 years of age or older, the IEP shall include a transition plan which includes appropriate
measurable postsecondary goals related to training, education, employment and, when
appropriate, independent living skills, and the IEP of each student shall be implemented as soon
as possible but no later than 10 school days after its completion.

§ 300.112 Authority and/or Responsibility
22 Pa. Code § 14.102 (b)(xvii)

22 Pa. Code § 14.131

22 Pa. Code § 711.3 (b)(xxiv)

22 Pa. Code § 711.41
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8 300.113 — Routine checking of hearing aids and external
components of surgically implanted medical devices.

It is PDE’s policy that hearing aids worn in school by children with hearing impairments, including
deafness, are functioning properly. Additionally, external components of surgically implanted
medical devices are monitored to ensure proper functioning.

There is not a public agency responsibility for a child with a surgically implanted medical device
who is receiving special education and related services, for the post- surgical maintenance,
programming, or replacement of the medical device that has been surgically implanted (or of an
external component of the surgically implanted medical device).

8§ 300.113 Authority and/or Responsibility
22 Pa. Code § 14.102 (b)(xii)
22 Pa. Code § 711.3 (b)(xii)

§ 300.114 - LRE requirements.

It is PDE’s policy that to the maximum extent appropriate, children with disabilities, including
children in public or private institutions or other care facilities, are educated with children who are
nondisabled. A student may not be determined to require separate education because the child
cannot achieve at the same level as classmates who do not have disabilities, if the child can,
with the full range of supplementary aids and services, make meaningful progress in the goals
included in the student’s IEP. A student may not be removed from or determined to be ineligible
for placement in a regular education classroom solely because of the nature or severity of the
student’s disability, or solely because educating the student in the regular education classroom
would necessitate additional cost or for administrative convenience. Public agencies shall be
required to provide access to a full continuum of placement options.

Generally, the Commonwealth's distribution of State funds for the provision of special education
programs and services is based on the aggregated number of children in each school district.
The Commonwealth does not use a funding formula which distributes State funds based on the
type of setting where a child is served which results in placements that violate the requirements
of Least Restrictive Environment (LRE).

Additionally, from state appropriation, additional funding is provided for PDE to determine, that
when extraordinary expense is incurred by a school district, supplemental funding may be
provided to the school district to ensure the provision of a free appropriate public education
(FAPE) in the Least Restrictive Environment.

Moreover, when it has been determined (consistent with the procedures for all children including
evaluation, IEP development, notice, and written consent from the parent) that the educational
placement for a student with a disability in the Least Restrictive Environment is an Approved
Private School (APS), then a school district may submit application to seek from PDE, financial
assistance to help support the LRE of the child. The purpose of this funding is to defray the cost
of the LRE placement, and may or may not be approved by PDE. Where no funding support is
forthcoming from PDE the school district may not delay or deny the educational placement
agreed upon including an APS.
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8§ 300.114 Authority and/or Responsibility
22 Pa. Code § 14.102(b)(xiii)

22 Pa. Code § 14.145

22 Pa. Code § 711.3(b)(xi)

§ 300.115 — Continuum of alternative placements.

Regarding public agencies serving children under Chapter 14, it is PDE’s policy that students
with disabilities shall be educated in the Least Restrictive Environment. Each school agency
serving children under Chapter 14 shall ensure that:

(1) Tothe maximum extent appropriate, and as provided in the IEP, the student with a
disability is educated with non-disabled peers.

(2) Special classes, separate schooling, or other removal of a student with a disability
from the regular education class occurs only when the nature or severity of the disability is
such that education in the regular education class with the use of appropriate
supplementary aids and services cannot be achieved satisfactorily.

(3) A student may not be determined to require separate education because the child
cannot achieve at the same level as classmates who do not have disabilities if the child can,
with the full range of supplementary aids and services, make meaningful progress in the
goals included in the student’s IEP.

(4) A student may not be removed from or determined to be ineligible for placementin a
regular education classroom solely because of the nature or severity of the student’s
disability, or solely because educating the student in the regular education classroom would
necessitate additional cost or for administrative convenience.

(5) School entities shall be required to provide access to a full continuum of placement
options.

§ 300.115 Authority and/or Responsibility
22 Pa. Code § 14.102(b)(xiii)

22 Pa. Code § 14.145

22 Pa. Code § 711.3(b)(xii)

8 300.116 — Placements.

It is PDE’s policy that in determining the educational placement of a child with a disability,
including a preschool child with a disability, each public agency shall ensure that the placement
decision is made by a group of persons, including the parents, and other persons knowledgeable
about the child, the meaning of the evaluation data, and the placement options; and is made in
conformity with the LRE provisions of this section. The child's placement: (1) is determined at
least annually; (2) is based on the child's IEP; and (3) is as close as possible to the child's home.
Unless the IEP of a child with a disability requires some other arrangement, the child is educated
in the school that he or she would attend if nondisabled. In selecting the LRE, consideration is
given to any potential harmful effect on the child or on the quality of services that he or she
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needs. A child with a disability is not removed from education in age-appropriate regular
classrooms solely because of needed modifications in the general curriculum or solely because
educating the student in the regular education classroom would necessitate additional cost or for
administrative convenience.

§ 300.116 Authority and/or Responsibility
22 Pa. Code § 14.102(b)(xiii)

22 Pa. Code § 14.145

22 Pa. Code § 711.3(b)(xi)

§ 300.117 — Nonacademic settings.

It is PDE’s policy in providing or arranging for the provision of nonacademic and extracurricular
services and activities, including counseling services, athletics, transportation, health services,
recreational activities, special interests groups or clubs sponsored by the public agency, referrals
to agencies that provide assistance to individuals with disabilities, and employment of students,
including both employment by the public agency and assistance in making outside employment
available, each public agency shall ensure that each child with a disability participates with
nondisabled children in those services and activities to the maximum extent appropriate to the
needs of that child.

The public agency must ensure that each child with a disability has the supplementary aids and
services determined by the child's IEP Team to be appropriate and necessary for the child to
participate in nonacademic settings.

§ 300.117 Authority and/or Responsibility
22 Pa. Code § 14.102(a)(4)
22 Pa. Code § 711.4

§ 300.118 — Children in public or private institutions.

PA assures students so placed are afforded the right to FAPE in the Least Restrictive
Environment through the provisions of the School Code of 1949, P.S. § 13-1306.

§ 300.118 Authority and/or Responsibility
24 P.S. § 13-1306

§ 300.119 — Technical assistance and training activities.

Regarding Technical assistance and training activities, it is the policy and practice of PDE to
carry out activities to ensure that teachers and administrators in all public agencies are fully
informed about their responsibilities for implementing Least Restrictive Environment and are
provided with necessary technical assistance and training.

Training and technical assistance is afforded teachers and administrators through a multi- prong
approach. First, State Board's regulations provide enforceable policies and procedures and are
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made known through the public participation adoption of rules. Second, Basic Education
Circulars, Penn*Links (non-regulatory documents), or Announcements disseminated to the field
provide guidance regarding procedural safeguards and placement in the Least Restrictive
Environment. Both regulations, Basic Education Circulars, Penn*Links, and Announcements are
available to teachers and administrators through PDE's web sites.

PDE's monitoring may produce findings whereby procedural safeguards and Least Restrictive
Environment implementation falls short of compliance with federal and state regulations and
thereby initiate the provision of training and technical assistance to teachers and administrators.

PDE maintains projects through contracted agencies whose mission is to support the efforts of
the Bureau of Special Education and the Bureau of Early Intervention Services, including
rendering technical assistance and training to teachers and administrators on procedural
safeguards and Least Restrictive Environment, consistent with the 34 CFR Part 300 and the
State Board regulations pertaining to Special Education. These agency's mission includes
building capacity of the local educational agency to provide appropriate services to students who
receive special education services and may emphasize areas identified as Statewide initiatives
by PDE, such as autism, behavior support, transition to adult living, leadership, LRE, and
reading.

§ 300.119 Authority and/or Responsibility
22 Pa. Code § 14.102(a)(4)
22 Pa. Code § 711.4

§ 300.120 — Monitoring activities.

Regarding PDE monitoring of 8 300.114 - LRE requirements, PDE conducts Compliance
Monitoring for Continuous Improvement (CMCI), Focused Monitoring, Target Monitoring, and
Early Intervention Management Verification Reviews of school districts, charter schools, cyber
charter schools, and preschool early intervention programs to ensure compliance with applicable
regulations. When implementation of LRE is inconsistent with § 300.114, PDE takes into
consideration the agency’s justification for its implementation and assists in planning and
implementing any necessary corrective action and improvement plans.

§ 300.120 Authority and/or Responsibility
22 Pa. Code § 14.102(a)(4)
22 Pa. Code § 711.4

§ 300.121 — Procedural safeguards.

Regarding the procedural safeguards required under 88 300.500—300.536, PDE policy is
supported by enforceable rules under the adoption by reference and/or explicit rule adoption
under Chapter 14 and Chapter 711. The adoption by reference and explicit rules thereby
incorporates Federal regulations covering all procedural safeguards under 8§ 300.501—
300.537, with the following exceptions:

* §300.509 relating to Model forms. PDE has adopted model forms to assist parents
and public agencies in filing a due process complaint under 88 300.507 and 300.508
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(relating to matters of identification, evaluation, or educational placement of a child with
a disability or the provision of FAPE to the child). Additionally, PDE has adopted model
forms to assist parents and other parties in filing State complaints under 88 300.151—
300.153 (relating to the State Complaint Procedures, where an organization or individual
may file a signed written complaint that a public agency has violated a requirement
under Part B of the Individuals with Disabilities Education Act.)

There are neither rules nor policy requiring the use of the model forms so long as the
alternate form or document used meets, as appropriate, the content for the purpose of
filing the due process complaint and the filing of a State complaint.

+ 8§300.517relating to Attorney fees. PDE has not adopted any policy regarding these
provisions because the duty is imposed on a court of competent jurisdiction to be applied
to matters under due process complaint filed before the judicial body.

* §300.518(c) relating to Child’s status during proceedings. Itis PDE’s policy that the
Part B public agency will be required to continue the services previously provided under
Part C, unless the parent consents otherwise or due process complaint procedures have
been exhausted.

+ 8300.520relating to Transfer of parental rights at age of majority. The age of
majority in Pennsylvania is 21 years, thus IDEA rights of parents do not transfer to
students at age 18. However, under the regulations for the Family Educational Rights
and Privacy Act of 1974, {34 CFR § 99.5(a)}, the rights of parents regarding education
records are transferred to the student at age 18.

Therefore, except as described previously, PDE policy and supporting Commonwealth laws
implement the Federal regulations covering all procedural safeguards under 8§ 300.501—
300.537.

§ 300.121 Authority and/or Responsibility
22 Pa Code 8§ 14.162-14.163
22 Pa. Code § 711.62

8 300.122 - Evaluation

Regarding the procedural safeguards required under 88 300.300—300.311, PDE policy is
supported by enforceable rules under the adoption by reference and/or explicit rule adoption
under Chapter 14 and Chapter 711. The adoption by reference and explicit rules thereby
incorporates Federal regulations covering procedural requirements for Evaluation under

88 300.300—300.311, with the following exceptions being § 300.307 Specific learning_
disabilities, (a)(3). This regulation gives States discretion to develop procedures for the
determination of specific learning disabilities. PDE policy supported by PA regulation 22

Pa. Code 8§ 14.125 and 22 Pa. Code § 711.25 (relating to Criteria for the determination of
specific learning disabilities), at 8 14.125 and § 711.25 (a)(2)(i), requires agencies to conform to
State criteria which includes:

(i) A process based on the child’s response to scientific, research-based intervention,
which includes documentation that:
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(A) The student received high quality instruction in the general education setting.
(B) Research-based interventions were provided to the student.
(C) Student progress was regularly monitored.

Additionally, State criteria to meet § 300.306 is supported by regulations under 22 Pa. Code
§ 14.125 and 22 Pa. Code § 711.25:

Each school district, intermediate unit, charter school, and cyber charter school shall develop
procedures for the determination of specific learning disabilities that conform to criteria in this
section. These procedures shall be included in the school district’s and intermediate unit’s
special education plan in accordance with 8 14.104(b) (relating to special education plans).
Charter schools and cyber charter schools shall include the procedures for the determination of
specific learning disability in the school’s application for a charter. To determine that a child has
a specific learning disability, the school district or intermediate unit shall address whether the
child does not achieve adequately for the child’s age or meet State-approved grade-level
standards in one or more of the following areas, when provided with learning experiences and
scientifically based instruction appropriate for the child’s age or State-approved grade-level
standards:

(i) Oral expression.

(if) Listening comprehension.

(i) Written expression.

(iv) Basic reading skill.

(v) Reading fluency skills.

(vi) Reading comprehension.

(vii) Mathematics calculation.

(viii) Mathematics problem solving.

Using one of the following procedures:

(i) A process based on the child’s response to scientific, research-based intervention,
which includes documentation that:

(A) The student received high quality instruction in the general education setting.
(B) Research-based interventions were provided to the student.

(C) Student progress was regularly monitored.

(i) A process that examines whether a child exhibits a pattern of strengths and

weaknesses, relative to intellectual ability as defined by a severe discrepancy between
intellectual ability and achievement, or relative to age or grade.
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Having determined that its findings under this section are not primarily the result of:
(i) A visual, hearing or orthopedic disability.
(i) Intellectual disability.
(iii) Emotional disturbance.
(iv) Cultural factors.
(v) Environmental or economic disadvantage.
(vi) Limited English proficiency.

And ensuring that underachievementin a child suspected of having a specific learning disability
is not due to lack of appropriate instruction in reading or mathematics by considering
documentation that:

() Prior to, or as a part of, the referral process, the child was provided scientifically-
based instruction in regular education settings, delivered by qualified personnel, as
indicated by observations of routine classroom instruction.

(i) Repeated assessments of achievementwere conducted at reasonable intervals,
reflecting formal assessment of student progress during instruction, which was provided to
the child’'s parents.

In addition to the requirements at 34 CFR § 300.301 (relating to initial evaluations), Chapter 14
and 711 provide additional requirements. For children served under Chapter 14 and

Chapter 711, the initial evaluation shall be completed and a copy of the evaluation report
presented to the parents no later than 60 calendar days after the agency receives written
parental consent for evaluation, except that the calendar days from the day after the last day of
the spring school term up to and including the day before the first day of the subsequent fall
school term shall not be counted.

Parents may request an evaluation at any time, and the request must be in writing. The school
entity shall make the Permission to Evaluate Consent Form readily available for that purpose. If
a request is made orally to any professional employee or administrator of the school entity, that
individual shall provide a copy of the Permission to Evaluate Request Form to the parents within
10 calendar days of the oral request.

§ 300.122 Authority and/or Responsibility
22 Pa. Code § 14.102(2)(xvi)

22 Pa. Code § 14.123(b)(c)

22 Pa. Code § 14.125

22 Pa. Code § 711.3(a)(xiii)

22 Pa. Code § 711.24(b)

22 Pa. Code § 711.25
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§ 300.123 — Confidentiality of personally identifiable information.

Regarding the procedures for maintaining confidentiality of personally identifiable information
required under 88 300.610-300.626, PDE policy is supported by enforceable rules under the
adoption by reference and/or explicit rule adoption under Chapter 14 and Chapter 711. The
adoption by reference and explicit rules thereby incorporates Federal regulations covering
requirements for Confidentiality under 88 300.610-300.626.

Additionally, it is PDE policy that notice is given that is adequate to fully inform parents about the
requirements of this section including (1) a description of the extent that the notice is given in the
native languages of the various population groups in PA; (2) a description of the children on
whom personally identifiable information is maintained, the types of information sought, the
methods PA intends to use in gathering the information (including the sources from whom
information is gathered), and the uses to be made of the information; and (3) a summary of the
policies and procedures that participating agencies must follow regarding storage, disclosure to
third parties, retention, and destruction of personally identifiable information; and (4) a
description of all of the rights of parents and children regarding this information, including the
rights under the Family Educational Rights and Privacy Act of 1974 and implementing
regulations in 34 CFR Part 99. Before any major identification, location, or evaluation activity, the
notice must be published or announced in newspapers or other media, or both, with circulation
adequate to notify parents throughout the State of the activity.

For children served under Chapter 711, each public charter school and cyber charter school
shall forward the child's educational records, including the most recent IEP, within 10 school
days after the charter school or cyber charter school is notified in writing that the child is enrolled
at another public agency, private school, approved private school or private agency. Charter
schools and cyber charter schools shall maintain educational records for children with disabilities
consistent with the regulations for the Family Educational Rights and Privacy Act of 1974

(20 U.S.C.A. 88 1221 note and 12329) in 34 CFR Part 99 (relating to family educational rights
and privacy).

Access rights. Each agency shall permit parents to inspect and review any education records
relating to their children that are collected, maintained, or used by the agency under this part.
The agency shall comply with a request without unnecessary delay and before any meeting
regarding an IEP, or any hearing pursuant to § 300.507 and 88§ 300.521—300.528, and in no
case more than 45 days after the request has been made.

The right to inspect and review education records under this section includes (1) the right to a
response from the participating agency to reasonable requests for explanations and
interpretations of the records; (2) the right to request that the agency provide copies of the
records containing the information if failure to provide those copies would effectively prevent the
parent from exercising the right to inspect and review the records; and (3) the right to have a
representative of the parent inspect and review the records. An agency may presume that the
parent has authority to inspect and review records relating to his or her child unless the agency
has been advised that the parent does not have the authority under applicable State law
governing such matters as guardianship, separation, and divorce.
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Record of access. Each participating agency shall keep a record of parties obtaining access to
education records collected, maintained, or used under Part B of IDEA (except access by
parents and authorized employees of the participating agency), including the name of the party,
the date access was given, and the purpose for which the party is authorized to use the records.

Records on more than one child. If any education record includes information on more than
one child, the parents of those children have the right to inspect and review only the information
relating to their child or to be informed of that specific information.

List of types and locations of information. Each participating agency shall provide parents
on request a list of the types and locations of education records collected, maintained, or used
by the agency.

Fees. Each participating agency may charge a fee for copies of records that are made for
parents under this part if the fee does not effectively prevent the parents from exercising their
right to inspect and review those records. A participating agency may not charge a fee to search
for or to retrieve information under this part.

Amendment of records at parent's request. A parent who believes that information in the
education records collected, maintained, or used under this part is inaccurate or misleading or
violates the privacy or other rights of the child may request the participating agency that
maintains the information to amend the record. The agency shall decide whether to amend the
information in accordance with the request within a reasonable period of time of receipt of the
request. If the agency decides to refuse to amend the information in accordance with the
request, it shall inform the parent of the refusal and advise the parent of the right to a hearing
under § 300.568.

Opportunity for a hearing. The agency shall, on request, provide an opportunity for a hearing
to challenge information in education records to ensure that it is not inaccurate, misleading, or
otherwise in violation of the privacy or other rights of the child.

Result of hearing. If, as a result of the hearing, the agency decides that the information is
inaccurate, misleading or otherwise in violation of the privacy or other rights of the child, it shall
amend the information accordingly and so inform the parent in writing. If, as a result of the
hearing, the agency decides that the information is not inaccurate, misleading, or otherwise in
violation of the privacy or other rights of the child, it shall inform the parent of the right to place in
the records it maintains on the child a statement commenting on the information or setting forth
any reasons for disagreeing with the decision of the agency. Any explanation placed in the
records of the child under this section must (1) be maintained by the agency as part of the
records of the child as long as the record or contested portion is maintained by the agency; and
(2) if the records of the child or the contested portion is disclosed by the agency to any party, the
explanation must also be disclosed to the party.

Hearing procedures. A hearing held under § 300.619 must be conducted according to the
procedures under 34 CFR § 99.22.

Consent. Except as to disclosures addressed in § 300.622 for which parental consent is not
required by Part 99, parental consent must be obtained before personally identifiable information
is (1) disclosed to anyone other than officials of participating agencies collecting or using the
information under this part, subject to this section; or (2) used for any purpose other than
meeting a requirement of this part. An educational agency or institution subject to
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34 CFR Part 99 may not release information from education records to participating agencies
without parental consent unless authorized to do so under Part 99. If a parent does not consent
to release of information to the educational agency, which information has been determined to
be necessary to evaluate the student under Part 300, the educational agency may, after
unsuccessful attempts to obtain consent from the parent, seek permission to evaluate the
student and if necessary gain a decision from a hearing officer when consent is not forthcoming
from the parent.

Each patrticipating agency shall protect the confidentiality of personally identifiable information at
collection, storage, disclosure, and destruction stages. One official at each participating agency
shall assume responsibility for ensuring the confidentiality of any personally identifiable
information. All persons collecting or using personally identifiable information must receive
training or instruction regarding PA’s policies and procedures under § 300.123 and

34 CFR Part 99. Each participating agency shall maintain, for public inspection, a current listing
of the names and positions of those employees within the agency who may have access to
personally identifiable information.

Destruction of information. The public agency shall inform parents when personally
identifiable information collected, maintained, or used under this part is no longer needed to
provide educational services to the child. The information must be destroyed at the request of
the parents. However, a permanent record of a student's name, address, and phone number,
his or her grades, attendance record, classes attended, grade level completed, and year
completed may be maintained without time limitation.

Children's rights. The age of majority in Pennsylvania is 21 years, thus IDEA rights of parents
do not transfer to students at age 18. However, under the regulations for the Family Educational
Rights and Privacy Act of 1974, {34 CFR § 99.5(a)}, the rights of parents regarding education
records are transferred to the student at age 18.

Enforcement. PDE, under its supervisory responsibilities, shall intervene when issues of
compliance with confidentiality requirements are raised, and will adhere to the procedures
meeting the requirements under 34 CFR 88 300.151—300.153. The response of PDE will vary
from case to case. The main features of efforts will be to explain the problem, call upon the
educational agency to implement a remedy, and assist them with ideas as to what a remedy
might involve. If, however, PDE does not succeed in obtaining prompt compliance, it can take
more rigorous steps to make sure that the compliance issue is resolved in a timely manner,
including the following: (1) A local special education plan may be disapproved; (2) The
disbursement of state and federal funds may be deferred pending resolution of the issue; (3) The
amount of funds may be reduced; (4) Seek court order requiring the educational agency to take
specific actions; (5) Join with parents in legal action initiated by them and; (6) Take action
affecting the commission of the commissioned officer responsible for administering the public
agency.

Disciplinary information. PDE policy requires that a public agency include in the records of a
child with a disability a statement of any current or previous disciplinary action that has been
taken against the child and transmit the statement to the same extent that the disciplinary
information is included in, and transmitted with, the student records of nondisabled children. The
statement may include a description of any behavior engaged in by the child that required
disciplinary action, a description of the disciplinary action taken, and any other information that is
relevant to the safety of the child and other individuals involved with the child. If the child
transfers from one school to another, the transmission of any of the child's records must include
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both the child's current individualized education program and any statement of current or
previous disciplinary action that has been taken against the child.

8§ 300.123 Authority and/or Responsibility
22 Pa. Code § 14.102(b)(xxxiii)

22 Pa. Code § 711.3 (b)(xxx)

22 Pa. Code § 711.8

§ 300.124 — Transition of children from the Part C program to
preschool programs.

Regarding 34 CFR § 300.124, Transition of children from the Part C program to preschool
programs, PDE and DHS (the Part C agency) through the Office of Child Development and
Early Learning (OCDEL) has developed policies and procedures which assure the smooth
transition of eligible young children from Part C services to preschool services on the third
birthday of the eligible young child. Additionally, when an eligible young child turns 3 years of
age and if necessary to allow for uninterrupted services for the child and family throughout the
transition year, it is PDE’s policy that the Individual Family Services Plan, where one exists, shall
be converted to an IEP by an IEP team, in accordance with Chapter 14 and this document (see
“Individualized Education Program”), and which must be in effect as of the child's third birthday.
These policies and procedures were distributed to all public agencies through the dissemination
of a Basic Education Circular (11 P.S. 8 875-304; Early Intervention Transition: Infant and
Toddlers to Preschool) and an Announcement: EI-09 #3 (Transition of Toddlers to Preschool or
Other Community Services). A representative of the early intervention agency, as defined under
22 Pa. Code § 14.101, will participate in the transition planning conference.

§ 300.124 Authority and/or Responsibility
22 Pa. Code § 14.101
22 Pa. Code § 14.156

8 300.129 — State responsibility regarding children in private schools.

In Pennsylvania, for purposes of this section and §8300.130 through 300.144, Intermediate Units
are responsible for implementing services to children with disabilities enrolled by their parent in
private schools. Each Intermediate Unit is, for purposes of implementing 88 300.130-300.144,
the Local Educational Agency.

Each IU submits annually to the PDE Secretary, a special education plan specifying the special
education services and programs to be operated to meet the requirements under 88§ 300.130-
300.144.

8 300.129 Authority and/or Responsibility

22 Pa. Code § 14.102(a)(4)

22 Pa. Code § 14.103, see definition of Local educational agency
22 Pa. Code § 14.104
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8 300.130 — Definition of parentally-placed private school children with
disabilities.

Parentally-placed private school children with disabilities means children with disabilities enrolled
by their parents in private, including religious, schools or facilities. Schools or facilities are those
that meet one or both the following definitions:

Elementary school means a nonprofit institutional day or residential school, including a public
elementary charter school, that provides elementary education, as determined under State law.

Secondary school means a nonprofit institutional day or residential school, including a public
secondary charter school, that provides secondary education, as determined under State law,
except that it does not include any education beyond grade 12.

8§ 300.130 Authority and/or Responsibility
22 Pa. Code § 14.102(b)(ii)(vii)
22 Pa. Code § 711.3(b)(ii)(vi)

§ 300.131 - Child find for parentally-placed private school children
with disabilities.

It is PDE policy that the Intermediate Unit (IU) shall implement the following: Each IU must
locate, identify, and evaluate all children with disabilities who are enrolled by their parents in
private, including religious, elementary schools and secondary schools located within IU service
area, by implementing:

- Child find process designed to ensure the equitable participation of parentally-placed
private school children.

= Accurate count of those children.
« Activities similar to the activities undertaken for children enrolled in public school.

= Cost of carrying out the child find requirements, including individual evaluations, not be
considered in determining if an LEA has met its obligation under Expenditures (see
description under § 300.133).

« Completed in a time period comparable to that for students attending public schools in
the IU consistent with § 300.111.

= Include parentally-placed private school children who reside in a State other than
Pennsylvania who attend private, including religious, elementary schools and secondary
schools located within IU service area.

8§ 300.131 Authority and/or Responsibility
22 Pa. Code § 14.102(b)(xv)
22 Pa. Code § 14.104
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§ 300.132 - Provision of services for parentally-placed private school
children with disabilities — basic requirement.

It is PDE policy that the IlU must make provision, to the extent consistent with the number and
location of children with disabilities who are enrolled by their parents in private schools, located
in IU service area, for the participation of those children in the program assisted or carried out
under the U plan, by providing them with special education and related services, including direct
services determined in accordance with § 300.137.

A services plan must be developed and implemented for each private school child with a
disability who has been designated by the IU in which the private school is located to receive
special education and related services.

Each IU must maintain in its records and provide to PDE the following information related to
parentally-placed private school children:

(1) The number of children evaluated:;
(2) The number of children determined to be children with disabilities; and

(3) The number of children served.

§ 300.132 Authority and/or Responsibility
22 Pa. Code § 14.102(b)(xv)
22 Pa. Code § 14.104

§ 300.133 — Expenditures.

Formula. Each IU must spend the following on providing special education and related services
(including direct services) to parentally-placed private school children with disabilities:

(1) For children aged 3 through 21, an amount that is the same proportion of the IU's total
subgrant under 8§ 611(f) of the IDEA-B as the number of private school children with
disabilities aged 3 through 21 who are enrolled by their parents in private schools,
located in the U service area, is to the total number of children with disabilities in IU’s
jurisdiction aged 3 through 21.

(2) For children aged three through five, an amount that is the same proportion of the 1U's
total subgrant under § 619(g) of the IDEA-B as the number of parentally-placed private
school children with disabilities aged three through five who are enrolled by their parents
in a private school located in the U, is to the total number of children with disabilities in
its jurisdiction aged three through five.

(3) If an IU has not expended for equitable services all of the funds by the end of the fiscal
year for which Congress appropriated the funds, the IU must obligate the remaining
funds for special education and related services (including direct services) to parentally-
placed private school children with disabilities during a carry-over period of one
additional year.

Pennsylvania Department of Education LEA Page 24 | 49
Policies and Procedures — August 2023



Case 2:25-cv-00294 Document 1-3  Filed 01/17/25 Page 25 of 49
Name of LEA

Calculating proportionate amount. In calculating the proportionate amount of Federal funds to
be provided for parentally-placed private school children with disabilities, the U, after timely and
meaningful consultation with representatives of private schools, must conduct a thorough and
complete child find process to determine the number of parentally-placed children with
disabilities attending private schools located in the 1U.

Annual count. Each IU must, after timely and meaningful consultation with representatives of
private schools, determine the number of parentally-placed private school children with
disabilities attending private schools located in the U.

The IU must ensure that the count is conducted on any date between Octoberl and

December 1, inclusive, of each year. The count must be used to determine the amount that the
IU must spend on providing special education and related services to parentally-placed private
school children with disabilities in the next subsequent fiscal year.

Supplement, not supplant. State and local funds may supplement and in no case supplant the
proportionate amount of IDEA-B funds required to be expended for parentally-placed private
school children with disabilities.

§ 300.133 Authority and/or Responsibility
22 Pa. Code § 14.102(b)(xv)
22 Pa. Code § 14.104

§ 300.134 - Consultation.

It is PDE policy that the IU must consult with private school representatives and representatives
of parents of parentally-placed private school children with disabilities during the design and
development of special education and related services for the children regarding the following:

« The child find process, including—

(1) How parentally-placed private school children suspected of having a disability can
participate equitably; and

(2) How parents, teachers, and private school officials will be informed of the process.

= The determination of the proportionate share of IDEA-B funds available to serve
parentally-placed private school children with disabilities including the determination of
how the proportionate share of those funds are calculated.

= The consultation process among the IU, private school officials, and representatives of
parents of parentally-placed private school children with disabilities, including how the
process will operate throughout the school year to ensure that parentally-placed children
with disabilities identified through the child find process can meaningfully participate in
special education and related services.

« How, where, and by whom special education and related services will be provided for
parentally-placed private school children with disabilities, including a discussion of—
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(1) The types of services, including direct services and alternate service delivery
mechanisms; and

(2) How special education and related services will be apportioned if funds are
insufficient to serve all parentally-placed private school children; and

(3) How and when those decisions will be made.

= Written explanation by the IU regarding how, if the IU disagrees with the views of the
private school officials on the provision of services or the types of services (whether
provided directly or through a contract), the 1U will provide to the private school officials a
written explanation of the reasons why the 1U chose not to provide services directly or
through a contract.

8§ 300.134 Authority and/or Responsibility
22 Pa. Code § 14.102(b)(xv)
22 Pa. Code § 14.104

8 300.135 — Written affirmation.

When timely and meaningful consultation has occurred, the IU must obtain a written affirmation
signed by the representatives of participating private schools. If the representatives do not
provide the affirmation within a reasonable period of time, the IlU must forward the
documentation of the consultation process to PDE.

§ 300.135 Authority and/or Responsibility
22 Pa. Code § 14.102(b)(xv)
22 Pa. Code § 14.104

§ 300.136 — Compliance.

A private school official has the right to submit a complaint to PDE that the 1U did not engage in
consultation that was meaningful and timely or did not give due consideration to the views of the
private school official.

If the private school official wishes to submit a complaint, the official must provide to PDE the
basis of the noncompliance by the 1U with the applicable private school provisions and the IU
must forward the appropriate documentation to PDE.

If the private school official is dissatisfied with the decision of PDE, the private school official may
submit a complaint to the U.S. Department of Education’s Secretary by providing the information
on noncompliance described under this section.

PDE must forward the appropriate documentation to the U.S. Department of Education’s
Secretary.

8 300.136 Authority and/or Responsibility
22 Pa. Code § 14.102(b)(xv)
22 Pa. Code § 14.104
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§ 300.137 — Equitable services determined.

No parentally-placed private school child with a disability has an individual right to receive some
or all of the special education and related services that the child would receive if enrolled in a
public school. The IU must make the final decisions with respect to the services to be provided
to eligible parentally-placed private school children with disabilities.

IU decisions about the services that will be provided to parentally-placed private school children
with disabilities must be made in accordance with the following:

« Initiating and conducting meetings to develop, review, and revise a services plan for the
child, in accordance with § 300.138(b); and

« Ensuring that a representative of the religious or other private school attends each
meeting. If the representative cannot attend, the 1U shall use other methods to ensure
participation by the religious or other private school, including individual or conference
telephone calls.

§ 300.137 Authority and/or Responsibility
22 Pa. Code § 14.102(b)(xv)

22 Pa. Code § 14.104

22 Pa. Code § 14.121(d)

§ 300.138 — Equitable services provided.

IU services provided to parentally-placed private school children with disabilities must be
provided by personnel meeting the same standards as personnel providing services in the public
schools, except that private elementary school and secondary school teachers who are
providing equitable services to parentally-placed private school children with disabilities do not
have to meet the highly qualified special education teacher requirements of IDEA-B.

Parentally-placed private school children with disabilities may receive a different amount of |U
services than children with disabilities in public schools. Each parentally-placed private school
child with a disability who has been designated by the 1U to receive services must have a
services plan that describes the specific special education and related services that the 1U will
provide to the child in light of the services that the IU has determined it will make available to
parentally-placed private school children with disabilities.

The services plan must, to the extent appropriate, meet the requirements with respect to the
services provided as is provided to public school children with disabilities served. The services
plan must be developed, reviewed, and revised as provided to IEPs for public school children
with disabilities.

The provision of services must be provided:

= By employees of the IU; or

= Through contract by the IU with an individual, association, agency, organization, or other
entity.
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Special education and related services provided to parentally-placed private school children with
disabilities, including materials and equipment, must be secular, neutral, and nonideological.

§ 300.138 Authority and/or Responsibility
22 Pa. Code § 14.102(b)(xv)

22 Pa. Code § 14.104

22 Pa. Code § 14.121(d)

§ 300.139 — Location of services and transportation.

IU services to parentally-placed private school children with disabilities may be provided on the
premises of private, including religious, schools, to the extent consistent with law.

If necessary for the child to benefit from or participate in the services provided under this part, a
parentally-placed private school child with a disability must be provided transportation—

» From the child's school or the child's home to a site other than the private school; and

« From the service site to the private school, or to the child's home, depending on the
timing of the services.

* An IU is not required to provide transportation from the child's home to the private school.

The cost of the transportation described may be included in calculating whether the LEA has met
the requirement of § 300.133 — Expenditures.

8§ 300.139 Authority and/or Responsibility
22 Pa. Code § 14.102(b)(xv)
22 Pa. Code § 14.104

§ 300.140 — Due process complaints and State complaints.

Regarding the IU provision of services to parentally-placed private school children with
disabilities, due process provisions under § 300.121 — Procedural safeguards are not applicable
except for child find. That is, due process proceedings under 88 300.504—3 00.519 do not apply
to complaints that the U has failed to meet the requirements §8 300.132—-300.139.

Regarding child find complaints against an 1U, such complaints may be filed under due process
proceedings under 88 300.504-300.519 that the 1U has failed to meet the child find
requirements, including complaints regarding initial evaluation, reevaluation, determination of
eligibility, existence of a specific learning disability, observation, and documentation of eligibility
as prescribed under provisions under §8 300.300-300.311.

Any due process complaint regarding the child find requirements must be filed with the IU in
which the private school is located and a copy must be forwarded to PDE.
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Any complaint that an IU has failed to meet the requirement regarding parentally- placed
children in private schools must be filed in accordance with the procedures described in
88 300.15-300.153.

A complaint filed by a private school official must be filed with PDE in accordance with the
procedures in § 300.136 — Compliance.

§ 300.140 Authority and/or Responsibility
22 Pa. Code § 14.102(b)(xv)
22 Pa. Code § 14.104

§ 300.141 — Requirement that funds not benefit a private school.

An 1IU may not use funds provided under § 611 or § 619 of the IDEA-B to finance the existing
level of instruction in a private school or to otherwise benefit the private school.

The IU must use funds provided under IDEA-B to meet the special education and related
services needs of parentally-placed private school children with disabilities, but not for meeting—

= The needs of a private school; or

« The general needs of the students enrolled in the private school.

8§ 300.141 Authority and/or Responsibility
22 Pa. Code § 14.102(b)(xv)
22 Pa. Code § 14.104

§ 300.142 — Use of personnel.

An IU may use funds available to make public school personnel available in other than public
facilities to the extent necessary to provide services for parentally-placed private school children
with disabilities; and if those services are not normally provided by the private school.

An IU may use funds available to pay for the services of an employee of a private school to
provide services to parentally-placed private school children with disabilities if:

+ The employee performs the services outside of his or her regular hours of duty; and

= The employee performs the services under public supervision and control.

8§ 300.142 Authority and/or Responsibility
22 Pa. Code § 14.102(b)(xv)
22 Pa. Code § 14.104
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8 300.143 — Separate classes prohibited.

An 1IU may not use funds available for classes that are organized separately on the basis of
school enroliment or religion of the children if--

e The classes are at the same site; and

» The classes include children enrolled in public schools and children enrolled in private
schools.

8§ 300.143 Authority and/or Responsibility
22 Pa. Code § 14.102(b)(xv)
22 Pa. Code § 14.104

§ 300.144 - Property, equipment, and supplies.

The IU must control and administer the funds used to provide special education and related
services, and hold title to and administer materials, equipment, and property purchased with
those funds for the uses and purposes provided in the IDEA.

The IU may place equipment and supplies in a private school for the period of time needed for
the IDEA program. The IU must ensure that the equipment and supplies placed in a private
school are used only for IDEA-B purposes; and can be removed from the private school without
remodeling the private school facility.

The IU must remove equipment and supplies from a private school if the equipment and supplies
are no longer needed for IDEA-B purposes; or removal is necessary to avoid unauthorized use
of the equipment and supplies for other than IDEA-B purposes.

The IU may not use funds under IDEA-B for repairs, minor remodeling, or construction of private
school facilities.

§ 300.144 Authority and/or Responsibility
22 Pa. Code § 14.102(b)(xv)
22 Pa. Code § 14.104

§ 300.145 — Applicability of §§ 300.146—-300.147.

88 300.146-300.147 apply only to children with disabilities who are or have been placed in or
referred to a private school or facility by a public agency as a means of providing special
education and related services.

§ 300.145 Authority and/or Responsibility
22 Pa. Code § 14.102(a)(4)
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§ 300.146 — Responsibility of SEA.

PDE ensures that a child with a disability who is placed in or referred to a private school or
facility by a public agency is provided special education and related services in conformance
with an IEP that meets the requirements of this document; and at no cost to the parents; is
provided an education that meets the standards that apply to education provided by PDE and
LEAs; and has all of the rights of a child with a disability who is served by a public agency.

Regarding the requirements regarding Private Schools at 34 CFR § 300.146 and § 300.147,
PDE is responsible for developing and maintaining a system that ensures that each student with
a disability receives a free appropriate public education and that each family has the benefits of
a system of procedural safeguards. While school districts, charter schools, cyber charter
schools, and, for preschool students, "mutually agreed-upon written arrangement”" (MAWA)
agencies, have the primary and direct responsibility for carrying this out, federal law places
upon PDE a “general supervision” responsibility. Similarly, state law calls upon the Secretary to
superintend the system and enforce the special education requirements. PDE understands
these requirements to mean that PDE is to have a comprehensive system that coordinates
various planning, funding, and compliance elements.

The implementation of Children with Disabilities in Private Schools Placed or Referred by Public
Agencies is accomplished by PDE through its monitoring procedure which includes onsite visits,
parent interviews, and written reports of findings and conclusions, including where necessary,
corrective action including enforcement actions. Prior to adoption of applicable rules, private
schools and facilities are afforded an opportunity to provide input through public participation as
required by IDEA-B. Additionally, regulations adopted for students attending public schools are
fully in effect for students with disabilities who are placed by school districts and early
intervention agencies into private schools, and are made known to private schools and facilities
through adoption in the Pennsylvania Bulletin and newspapers and other public medium
including PDE's maintained web sites.

§ 300.146 Authority and/or Responsibility
22 Pa. Code § 14.102(a)(4)
22 Pa. Code § 14.104

§ 300.147 — Implementation by SEA

The implementation of Children with Disabilities in Private Schools Placed or Referred by Public
Agencies, is accomplished by PDE through its monitoring procedures which includes onsite
visits, parent interviews and written reports of findings and conclusion, including where
necessary, corrective action including enforcement actions. Prior to adoption of applicable rules,
private schools and facilities are afforded an opportunity to provide input through public
participation as required by IDEA-B. Additionally, regulations adopted for students attending
public schools are fully in effect for students with disabilities who are placed by school districts
and early intervention agencies into private schools, and are made known to private schools
and facilities through adoption in the Pennsylvania Bulletin and newspapers and other public
medium including PDE's maintained web sites.

§ 300.147 Authority and/or Responsibility
22 Pa. Code § 14.102(a)(4)
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8§ 300.148 — Placement of children by parents when FAPE is at issue.

An agency is not required to pay for the cost of an education, including special education and
related services of a child with a disability at a private school or facility, if the agency made
FAPE available to the child and the parents elected to place the child in a private school or
facility. However, the child must be included in the population whose needs are addressed by
an U, consistent with the provisions of 88 300.131-300.144, relating to parentally-placed
private school children with disabilities.

Disagreements between the parents and a public agency regarding the availability of a program
appropriate for the child, and the question of financial reimbursement, are subject to the due
process procedures in 88 300.504-300.520, adopted by reference under Chapter 14 (22 Pa.
Code § 14.102) and Chapter 711 (22 Pa. Code § 711.3).

If the parents of a child with a disability, who previously received special education and related
services under the authority of a public agency, enroll the child in a private preschool,
elementary school, or secondary school without the consent of or referral by the public agency,
a court or a hearing officer may require the agency to reimburse the parents for the cost of that
enrollment if the court or hearing officer finds that the agency had not made FAPE available to
the child in a timely manner prior to that enrollment and that the private placement is
appropriate.

A parental placement may be found to be appropriate by a hearing officer or a court even if it
does not meet the State standards that apply to education provided by the public agency.

The cost of reimbursement described above, may be reduced, or denied:

» If at the most recent IEP Team meeting that the parents attended prior to removal of the
child from the public school, the parents did not inform the IEP Team that they were
rejecting the placement proposed by the public agency to provide FAPE to their child,
including stating their concerns and their intent to enroll their child in a private school at
public expense; or if at least ten (10) business days (including any holidays that occur on
a business day) prior to the removal of the child from the public school, the parents did
not give written notice to the public agency of the information described herein this
section.

« If, prior to the parents' removal of the child from the public school, the public agency
informed the parents, through the notice requirements described in § 300.503(a)(1), of
its intent to evaluate the child (including a statement of the purpose of the evaluation that
was appropriate and reasonable), but the parents did not make the child available for the
evaluation; or upon a judicial finding of unreasonableness with respect to actions taken
by the parents.

Notwithstanding the notice requirement under this section, the cost of reimbursement:
(1) Must not be reduced or denied for failure to provide the notice if—

(i) The school prevented the parents from providing the notice;
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(i) The parents had not received notice, pursuant to Sec. 300.504, of the notice
requirement in paragraph (d)(1) of this section; or

(i) Compliance with paragraph (d)(1) of this section would likely result in physical
harm to the child; and

(2) May, in the discretion of the court or a hearing officer, not be reduced or denied for
failure to provide this notice if --

(i) The parents are not literate or cannot write in English; or

(i) Compliance with paragraph (d)(1) of this section would likely result in serious
emotional harm to the child.

8§ 300.148 Authority and/or Responsibility
22 Pa. Code § 14.102(b)(xv)
22 Pa. Code § 711.3(b)(xvi)

§ 300.149 — SEA responsibility for general supervision.

PDE is responsible for ensuring that the requirements of IDEA are carried out and that each
educational program for children with disabilities administered within PA, including each
program administered by any other State or local agency is under the general supervision of the
persons responsible for educational programs for children with disabilities in the Commonwealth
and meets the education standards of PDE (including the requirements of 34 CFR Part 300).
PDE complies with this section through 22 Pa. Code Chapter 14, 22 Pa. Code Chapter 711, PA
State Statute (Public School Code at 24 P.S. 88 13-1357, 13-1372, and 25-2552),
Memorandum of Understanding Pennsylvania’s Departments of Education, Human Services,
Labor and Industry and Health, and PDE's Statewide monitoring system described below.

Note that all monitoring activities, including preparation for on-site, conducting the monitoring,
and follow up are standardized statewide. Pennsylvania consults regularly with stakeholders
and the State Advisory Panel regarding the design and implementation of the state’s monitoring
system.

COMPONENTS OF CYCLICAL MONITORING

The Facilitated Self-Assessment (FSA) — Local Educational Agency (LEA) assesses and
reports on its compliance and accomplishments with respect to a variety of policies, procedures,
student outcomes, file reviews and program operations. The FSA is prepared by the LEA prior
to the on-site portion of monitoring. It is used to facilitate discussion between the LEA and
monitoring team and to assist PDE to identify areas of non-compliance and needed
improvement.

File Review — Monitoring team reviews student records on-site to determine compliance with
requirements for evaluation, IEP, placement, secondary transition, and procedural safeguards.

Interviews — Monitoring team interviews parents, administrators, and teachers of students
selected by the Bureau of Special Education (BSE) or Bureau of Early Intervention Services
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(BEIS) for the sample group. The goal is to determine if the LEA involves parents,
professionals, and students in required processes e.g., IEP development, whether programs
and services are being provided, and whether the LEA provides training to enhance knowledge.
Parent, student, and teacher satisfaction with the public agency’s special education program is
also generally reflected.

Monitoring Outcomes — When onsite monitoring has been completed, PDE prepares and
issues a Report of Findings to the LEA. The Report consists of findings in ten general topical
areas:

1. Policies and Procedures

2. Performance Outcomes

3. Training for Parents and Professionals
4. Evaluation of Students

5. IEPs

6. |IEP Implementation

7. Secondary Transition

8. Educational Placement (including LRE)
9. Discipline

10. Procedural Safeguards

The Report is formatted so that findings from all components of the monitoring are consolidated
by topical area. The Report lists the finding, and whether corrective action and/or improvement
planning is required. For certain types of findings, corrective action will be prescribed, and will
not vary from LEA to LEA. For example, if the finding is that the LEA lacks a specific required
policy, it is reasonable to have PDE prescribe a standardized remedy and timeline for correcting
this deficiency. However, the majority of corrective action strategies are individually designed
by the LEA based on their own unique circumstances and goals. The BSE’s Single Point of
Contact (SPOC) and BEIS’s Early Intervention Advisors, and the LEA mutually agree upon the
Compliance Plan for Corrective Action and Improvement. All corrections of noncompliance
must be completed by the LEA as soon as possible, but not later than one year from
identification.

PDE maintains educational consultants who are required to participate in the development of
the Compliance Plan for Corrective Action. These consultants and Intermediate Unit personnel
forward documentation to the LEA as assigned in the agreed upon Compliance Plan for
Corrective Action. LEA personnel are responsible for providing documentation to their SPOC or
Early Intervention Advisor to verify completion of corrective action. The SPOC or Early
Intervention Advisor maintains overall responsibility for documenting implementation of the
corrective action and follows a verification schedule as documented in the Compliance Plan for
Corrective Action.

Educational consultants and Early Intervention Advisors support the LEA in corrective action
verification in a variety of ways, e.g., providing technical assistance to improve LEA file reviews,
collecting and reviewing required documents, providing, and verifying the provision of required
training as outlined in the plan. All activity will be documented so that verification can occur and
be maintained by the BSE and BEIS.

In addition to cyclical monitoring, the BSE has effective systems in place for review of LEA data
submissions to ensure accuracy, and conducting focused and target monitoring in selected
priority areas, as indicated by stakeholder input, other state level BSE priorities and the State
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Performance Plan. Pennsylvania complies with all requirements of 8300.600 for the State
Performance Plan, Annual Performance Report, and timely and accurate submission of required
federal data.

Part B of IDEA does not limit the responsibility of agencies other than educational agencies for
providing or paying some or all of the costs of FAPE to children with disabilities in the State.
PDE retains responsibility for ensuring special education and related services are provided to
students incarcerated in juvenile and adult facilities. Regarding the responsibility for all
education programs, Act 15 of 1999, provides for the provision of special education to students
in State Correctional Institutions (adult prisons) by PDE of Correction. This Act was signed into
law by the Governor on June 11, 1999, effective July 1, 1999.

8§ 300.149 Authority and/or Responsibility
22 Pa. Code § 14.102(a)(4)

§ 300.150 — SEA implementation of procedural safeguards.

Regarding the requirements SEA implementation of procedural safeguards, it is the policy of
PDE to carry out activities to ensure effective implementation of procedural safeguards for
children with disabilities served by public agencies.

In addition, periodic training of hearing officers is undertaken to ensure their activities result in
the provision of procedural safeguards on a case-by-case review.

Training and technical assistance is afforded teachers and administrators through a multi-prong
approach. First, State Board's and PDE’s regulations provide enforceable policies and
procedures and are made known through the public participation adoption of rules. Moreover,
State law requires public notice in the official gazette of the Commonwealth, the Pennsylvania
Bulletin. Third, Basic Education Circulars (BEC), Penn*Links, and Announcements are
disseminated to the field that provide guidance regarding procedural safeguards and placement
in the Least Restrictive Environment. Regulations, Basic Education Circulars, Penn*Links, and
Announcements are available to teachers and administrators through PDE's web sites.

PDE's monitoring may produce findings whereby procedural safeguards and Least Restrictive
Environment implementation falls short of compliance with federal and state regulations and,
thereby, PDE initiates the provision of training and technical assistance to teachers and
administrators regarding educational placements in the Least Restrictive Environment. Prior to
monitoring, local education agencies are afforded the additional opportunity to attend in-service
training to prepare them for the activity. This activity is yet an additional opportunity provided to
LEAs to learn of their duties regarding procedural safeguards and includes school district,
charter school, and early intervention administrative staff.

PDE maintains projects through contracted agencies whose mission it is to support the efforts of
the Bureau of Special Education and Bureau of Early Intervention Services, including rendering
technical assistance and training to teachers and administrators on procedural safeguards and
Least Restrictive Environment, consistent with IDEA-B, PDE's regulations pertaining to special
education for charter schools, and the State Board regulations pertaining to Special Education.
These agency's mission includes building capacity of the local educational agency to provide
appropriate services to students who receive special education services and may emphasize
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areas identified as Statewide initiatives by PDE, such as, autism, behavior support, transition to
adult living, leadership and reading.

PDE ensures its implementation of procedural safeguards through its Bureau of Correction
Education through ongoing provision of information to inform administrative and instructional
staff of the agency's responsibilities for implementing effectively procedural safeguards for
students with disabilities receiving special education at State Correctional Institutions (SCI),
(i.e., adult prisons). This is accomplished by providing technical assistance and training by
support staff attending meetings on procedural safeguard implementation. Changes in
procedural safeguard procedures, as necessary by amendments to law, are identified via notice
in the Pennsylvania Bulletin and/or the contracted agency's Regional Assessment Support
Teams and distributed to all special education staff. Annually, staff attend multiple day trainings
conducted by the Bureau of Correction Education and PDE, where they are provided updated
information regarding procedural safeguards.

8§ 300.150 Authority and/or Responsibility
22 Pa. Code § 14.162
22 Pa. Code § 711.3(b)(xxvi)

§ 300.151 — Adoption of State complaint procedures.

PDE has adopted written procedures for resolving any complaint, including a complaint filed by
an organization or individual from another State. These procedures are widely disseminated to
parents and other interested individuals, including parent training and information centers,
protection and advocacy agencies, independent living centers, and other appropriate entities.

In resolving a complaint in which PDE has found a failure to provide appropriate services,
pursuant to PDE’s general supervisory authority under IDEA-B, PDE addresses:

» The failure to provide appropriate services, including corrective action appropriate to
address the needs of the child (such as compensatory services or monetary
reimbursement); and

* Appropriate future provision of services for all children with disabilities.

§ 300.151 Authority and/or Responsibility
22 Pa. Code § 14.107
22 Pa. Code § 711.10

8§ 300.152 — Minimum State complaint procedures.
PDE includes in its complaint procedures a time limit of 60 days after a complaint is filed to —

» Carry out an independent on-site investigation, if the SEA determines that an
investigation is necessary;

* Give the complainant the opportunity to submit additional information, either orally or in
writing, about the allegations in the complaint;
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* Provide the public agency with the opportunity to respond to the complaint, including, at
a minimum—

(i) At the discretion of the public agency, a proposal to resolve the complaint; and

(i) An opportunity for a parent who has filed a complaint and the public agency to
voluntarily engage in mediation consistent with 8300.506;

* Review all relevant information and make an independent determination as to whether
the public agency is violating a requirement of Part B of the Act or of this part; and

» Issue a written decision to the complainant that addresses each allegation in the
complaint and contains—

() Findings of fact and conclusions; and
(i) The reasons for the SEA's final decision. PDE's procedures—

+ Permit an extension of the time limit under paragraph (a) of this section only if—
(i) Exceptional circumstances exist with respect to a particular complaint; or

(i) The parent (or individual or organization, if mediation or other alternative means
of dispute resolution is available to the individual or organization under State
procedures) and the public agency involved agree to extend the time to engage in
mediation, or to engage in other alternative means of dispute resolution available in
Pennsylvania.

* Include procedures for effective implementation of PDE's final decision, if needed,
including—

(i) Technical assistance activities; (ii) Negotiations; and
(iii) Corrective actions to achieve compliance.

PDE's procedures further provide that if a written complaint is received that is also the subject of
a due process hearing under 8300.507 or 88300.530 through 300.532, or contains multiple
issues of which one or more are part of that hearing, PDE must set aside any part of the
complaint that is being addressed in the due process hearing until the conclusion of the hearing.
The procedures further provide that if any issue in the complaint that is not a part of the due
process action must be resolved using the time limit and procedures described under this
section.

PDE's procedures provide that if an issue raised in a complaint filed has previously been
decided in a due process hearing involving the same parties the due process hearing decision is
binding on that issue and PDE gives notice to inform the complainant to that effect.

Lastly, PDE’s procedures provide that if a complaint alleging a public agency's failure to
implement a due process hearing decision is received, PDE resolves it.
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§ 300.152 Authority and/or Responsibility
22 Pa. Code § 14.107
22 Pa Code § 711.10

§ 300.153 - Filing a complaint.
PDE's procedures for filing a complaint are as follows.

An organization or individual may file a signed written complaint under the procedures described
in 88 300.151—300.153. The complaint must include—

(1) A statement that a public agency has violated a requirement of IDEA-B;
(2) The facts on which the statement is based;
(3) The signature and contact information for the complainant; and
(4) If alleging violations with respect to a specific child—
(i) The name and address of the residence of the child,;
(i) The name of the school the child is attending;
(iii) In the case of a homeless child or youth (within the meaning of § 725(2) of the
McKinney-Vento Homeless Assistance Act (42 U.S.C. 11434a (2)), available contact

information for the child, and the name of the school the child is attending;

(iv) A description of the nature of the problem of the child, including facts relating to
the problem; and

(v) A proposed resolution of the problem to the extent known and available to the
party at the time the complaint is filed.

The complaint must allege a violation that occurred not more than one year prior to the date that
the complaint is received.

The party filing the complaint must forward a copy of the complaint to the LEA or public agency
serving the child at the same time the party files the complaint with PDE.

§ 300.153 Authority and/or Responsibility
22 Pa. Code § 14.107
22 Pa. Code § 711.10

§ 300.154 — Methods of ensuring services.

Establishing responsibility for services. Interagency Memorandum of Understanding Among
the PA Departments of Education, Human Services, Labor and Industry and Health, has been
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established to ensure services that are needed to ensure FAPE are provided, including the
provision of services during the pendency of any dispute. The agreement includes the following:

1. Agency financial responsibility. An identification of, or a method for defining, the
financial responsibility of each agency for providing services to ensure FAPE to children
with disabilities. The financial responsibility of each noneducational public agency
described in this section, including the State Medicaid agency and other public insurers
of children with disabilities, must precede the financial responsibility of the LEA (or any
State agency responsible for developing the child's IEP).

2. Conditions and terms of reimbursement. The conditions, terms, and procedures
under which an LEA must be reimbursed by other agencies.

3. Interagency disputes. Procedures for resolving interagency disputes (including
procedures under which LEAs may initiate proceedings) under the agreement or other
mechanism to secure reimbursement from other agencies or otherwise implement the
provisions of the agreement or mechanism.

4. Coordination of services procedures. Policies and procedures for agencies to
determine and identify the interagency coordination responsibilities of each agency to
promote the coordination and timely and appropriate delivery of services described in
this section.

Obligation of noneducational public agencies. If any public agency other than an
educational agency is otherwise obligated under Federal or State law, or assigned responsibility
under State policy or pursuant to this section, to provide or pay for any services that are also
considered special education or related services (such as, but not limited to, services described
in 8 300.5 of IDEA relating to assistive technology devices, § 300.6 of IDEA relating to assistive
technology services, § 300.34 of IDEA relating to related services, § 300.42 of IDEA relating to
supplementary aids and services, and § 300.43 of IDEA relating to transition services) that are
necessary for ensuring FAPE to children with disabilities within the State, the public agency
shall fulfill that obligation or responsibility, either directly or through contract or other
arrangement.

A noneducational public agency described in this section may not disqualify an eligible service
for Medicaid reimbursement because that service is provided in a school context.

Reimbursement for services by noneducational public agency. If a public agency other
than an educational agency fails to provide or pay for the special education and related services
described in this section, the LEA (or State agency responsible for developing the child's IEP)
shall provide or pay for these services to the child in a timely manner. The LEA or State agency
may then claim reimbursement for the services from the noneducational public agency that
failed to provide or pay for these services and that agency shall reimburse the LEA or State
agency in accordance with the terms of the interagency agreement described in this section.

Special rule. The requirements of this section are met through a signed agreement between
respective agency officials that clearly identify the responsibilities of each agency relating to the
provision of services.

Children with disabilities who are covered by public insurance. A public agency may use
the Medicaid or other public insurance benefits programs in which a child participates to provide
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or pay for services required under this part, as permitted under the public insurance program,
except as provided in the following paragraph of this section.

Regarding the services required to provide FAPE to an eligible child under this part, the public
agency:
- may not require parents to sign up for or enroll in public insurance programs in order
for their child to receive FAPE under Part B of the Act,

- may not require parents to incur an out-of-pocket expense such as the payment of a
deductible or co-pay amount incurred in filing a claim for services provided pursuant to this
part, but as described below,

- may pay the cost that the parent otherwise would be required to pay,

- may not use a child’s benefits under a public insurance program if that use would
decrease available lifetime coverage or any other insured benefit; result in the family paying
for services that would otherwise be covered by the public insurance program and that are
required for the child outside of the time the child is in school; increase premiums or lead to
the discontinuation of insurance; or risk loss of eligibility for home and community-based
waivers, based on aggregate health-related expenditures,

- must obtain parental consent consistent with Sec. 300.9 (relating to consent) each time
that access to public benefits or insurance is sought and notify parents that refusal to allow
access to public benefits or insurance does not relieve the public agency of its responsibility
to ensure all services are provided at no cost to parents.

Children with disabilities who are covered by private insurance. Regarding the services
required to provide FAPE to an eligible child under this part, a public agency may access a
parent's private insurance proceeds only if the parent provides informed consent consistent with
the informed consent requirements of this document. Each time the public agency proposes to
access the parent's private insurance proceeds, it must obtain parent consent as described
immediately above; and inform the parents that their refusal to permit the public agency to
access their private insurance does not relieve the public agency of its responsibility to ensure
that all required services are provided at no cost to the parents.

Use of Part B funds. If a public agency is unable to obtain parental consent to use the parent's
private insurance, or public insurance when the parent would incur a cost for a specified service
required under this part, to ensure FAPE the public agency may use its Part B funds to pay for
the service. To avoid financial cost to parents who otherwise would consent to use private
insurance, or public insurance if the parent would incur a cost, the public agency may use its
Part B funds to pay the cost the parents otherwise would have to pay to use the parent's
insurance (e.g., the deductible or co-pay amounts).

Proceeds from public or private insurance. Proceeds from public or private insurance will not
be treated as program income for purposes of 34 CFR § 80.25. If a public agency spends
reimbursements from Federal funds (e.g., Medicaid) for services under this part, those funds will
not be considered "State or local" funds for purposes of the maintenance of effort provisions in
IDEA.

Construction. Nothing in this part should be construed to alter the requirements imposed on a
State Medicaid agency, or any other agency administering a public insurance program by
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Federal statute, regulations, or policy under Title XIX, or Title XXI of the Social Security Act,
42 U.S.C. § 1396 through 1396 (v) and 42 U.S.C. 8§ 1397 (aa) through 1397 (jj), or any other
public insurance program.

§ 300.154 Authority and/or Responsibility
22 Pa. Code § 14.102(a)(4)
22 Pa. Code § 711.3(a)

§ 300.155 — Hearings related to LEA eligibility.

Prior to making any final determination that an LEA is not eligible for assistance under IDEA-B,
PDE will give the LEA reasonable notice and an opportunity for a hearing under
34 CFR § 76.401(d).

8 300.155 Authority and/or Responsibility
22 Pa. Code § 14.104(g)

§ 300.156 — Personnel qualifications.

PDE fulfills its responsibility based in part on the State Board of Education’s adoption of
Chapter 14, Chapter 49 (Certification of Professional Personnel) Chapter 403, and PDE’s
regulations under Chapter 711 (22 PA Code Chapters 14, 49, 403 & 711).

PDE has established and maintains qualifications to ensure that personnel necessary to carry
out the purposes of this part are appropriately and adequately prepared and trained, including
that those personnel have the content knowledge and skills to serve children with disabilities.
PDE ensures the qualifications of related services personnel and paraprofessionals:

(1) Are consistent with any State-approved or State-recognized certification, licensing,
registration, or other comparable requirements that apply to the professional discipline in
which those personnel are providing special education or related services; and

(2) Ensure that related services personnel who deliver services in their discipline or
profession—

(i) Meet the requirements of any State-approved or State-recognized certification,
licensing, registration, or other comparable requirements that apply to the professional
discipline in which those personnel are providing special education or related services;
and

(i) Have not had certification or licensure requirements waived on an emergency,
temporary, or provisional basis; and

(iif) Allow paraprofessionals and assistants who are appropriately trained and
supervised, in accordance with State law, regulation, or written policy, in meeting the
requirements of this part to be used to assist in the provision of special education and
related services under this part to children with disabilities.
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PDE ensures that each person employed as a public school special education teacher in the
State who teaches in an elementary school, middle school, or secondary school—

(i) Has obtained full State certification as a special education teacher (including
certification obtained through an alternate route to certification as a special educator, if such
alternative route meets minimum requirements described in 34 CFR § 200.56 (a)(2)(ii) as
such section was in effect on November 28, 2008), or passed the State special education
teacher licensing examination, and holds a license to teach in the State as a special
education teacher, except that when used with respect to any teacher teaching in a public
charter school, the teacher must meet the certification or licensing requirements, if any, set
forth in the State’s public charter school law;

(i) Has not had special education certification or licensure requirements waived on an
emergency, temporary, or provisional basis; and

(iii) Holds at least a bachelor’s degree.

A teacher will be considered to meet the standard qualifications if that teacher is participating in
an alternative route to obtain a special education certification and participates in a program
where the teacher:

(A) Receives high quality professional development that is sustained, intensive, and
classroom focused in order to have a positive and lasting impact on classroom instruction,
before and while teaching;

(B) Participates in a program of intensive supervision that consists of structured
guidance and regular ongoing support for teachers or a teacher mentoring program;

(C) Assumes functions as a teacher only for a specified period of time not to exceed
three years; and

(D) Demonstrates satisfactory progress toward full certification as prescribed by the
State; and

(E) The State ensures, through its certification and licensure process, that all of the
provisions for certification are met.

PDE ensures in part on the State Board of Education’s adoption of Chapter 14 and

Chapter 711, an instructional paraprofessional is a school employee who works under the
direction of a certificated staff member to support and assist in providing instructional programs
and services to children with disabilities or eligible young children. Such support and assistance
includes one-on-one or group review of material taught by certificated staff, classroom
management and implementation of positive behavior support plans. Services may be provided
in a special education class, regular education class or other instructional setting as provided in
the student’s IEP. All instructional paraprofessionals shall meet one of the following
gualifications effective July 1, 2010:

(1) Have completed at least 2 years of postsecondary study.

(I) Possess an associate degree or higher.

(111) Meet a rigorous standard of quality as demonstrated through a State or local
assessment.
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Instructional paraprofessionals, each school year, shall provide evidence of 20 hours of staff
development activities related to their assignment.

Itis PDE’s policy that LEAs in Pennsylvania take measurable steps to recruit, hire, train, and
retain qualified personnel to provide special education and related services under IDEA-B to
children with disabilities.

It is PDE policy, notwithstanding any other individual right of action that a parent or student may
maintain under 34 CFR Part 300, that nothing under 34 CFR Part 300 shall be construed to
create a right of action on behalf of an individual student or a class of students for the failure of
a LEA employee to be highly qualified, or to prevent a parent from filing a complaint about staff
gualifications with PDE as provided for under 34 CFR Part 300.

8 300.156 Authority and/or Responsibility
22 Pa. Code § 14.102(a)(4)

22 Pa. Code § 14.105

22 Pa. Code § 711.3(a)

22 Pa. Code § 711.5

§ 300.157 — Performance goals and indicators.

Regarding the established goals for the performance of children with disabilities required under
§ 300.157, PDE has in effect established long term goals and annual performance indicators for
children with disabilities that ensure that all children with disabilities have available to them
FAPE, as stated in § 300.1. The established long-term goals are the same as the State's long-
term goals and measurements of interim progress, including PDE’s objectives for progress by
children with disabilities under § 1111(c)(4)(A)(i) of the ESEA, address graduation rates and
dropout rates, as well as other factors identified by PDE, such as suspension and expulsion
rates, parent involvement, and transition; are consistent with other goals and academic
standards for children established by PDE; and have in effect established performance
indicators that PDE uses to assess progress toward achieving goals including measurements of
interim progress. PDE annually reports to the Secretary and the public on the progress toward
the performance indicators for children with disabilities in the State.

§ 300.157 Authority and/or Responsibility
22 Pa. Code § 14.102(a)(4)
22 Pa. Code § 711.3(a)

§ 300.160 — Participation in assessments.

The annual Pennsylvania System of School Assessment (PSSA) is a standards based,
criterion-referenced assessment used to measure a student's attainment of the academic
standards while also determining the degree to which school programs enable students to attain
proficiency of the standards. The State assessments shall be administered annually and include
assessments of the State academic standards in mathematics and reading at grades 3 — 8,

and 11; in writing at grades 5, 8 and 11; and in science at grades 4, 8 and 11. It is PDE’s policy
to ensure that all children with disabilities are included in all general State and district-wide
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assessment programs, including assessments described under § 1111 of the ESEA,

20 U.S.C. § 6311, with appropriate accommodations, when necessary and/or alternate
assessments, as indicated in each student’s IEP. The Commonwealth annually develops
guidelines for the participation of children with disabilities in the general state assessments with
accommodations and in the alternate assessment for those children who cannot participate in
the general state assessment as determined by each child’s Individualized Education Program
team.

Individual student scores, provided only to their respective schools, can be used to assist
teachers in identifying students who may be in need of additional educational opportunities, and
school scores provide information to schools and districts for curriculum and instruction
improvement discussions and planning. PDE or other Commonwealth entities are prohibited
from collecting individual student test scores, and may only collect aggregate test scores by
school and district.

In compliance with § 4.51(b)(4) of the PA School Code the State Board of Education approved
specific criteria for advanced, proficient, basic and below basic levels of performance. Students
not achieving at the proficient level in the administration of State assessments in grade 11 shall
be provided one additional opportunity in grade 12 to demonstrate a proficient level on State
assessments.

The PA State assessment system (PSSA) is designed to serve the following purposes:

(1) Provide students, parents, educators and citizens with an understanding of student
and school performance consistent with the Elementary and Secondary Education Act as
amended by the Every Student Succeeds Act of December 10, 2015 (Pub. L. No. 114-95,
129 Stat. 1802).

(2) Determine the degree to which school programs enable students to attain proficiency
of academic standards under 22 Pa. Code § 4.12 (relating to academic standards).

(3) Provide results to school entities for consideration in the development of strategic
plans under 22 Pa. Code § 4.13 (relating to strategic plans).

(4) Provide information to State policymakers including the General Assembly and the
Board on how effective schools are in promoting and demonstrating student proficiency of
academic standards.

(5) Provide information to the general public on school performance.

(6) Provide results to school entities based upon the aggregate performance of all
students, for students with an Individualized Education Program (IEP) and for those without
an IEP.

The Secretary has the authority to establish guidelines for the administration of the State
assessment system. The Secretary will report each September to the State Board of Education
and the General Assembly information and pertinent data relating to the State assessment
system. The Secretary will also provide each school entity information and pertinent data for the
school entity and its students.
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Children with disabilities and children with limited English proficiency shall be included in the
State assessment system as required by Federal law, with appropriate accommodations, when
necessary. As appropriate, the Commonwealth will develop guidelines for the participation of
children with disabilities in alternate assessments for those children who cannot participate in
the State assessment as determined by each child’s Individualized Education Program team
under the Individuals with Disabilities Education Act and this part.

§ 300.160 Authority and/or Responsibility
22 Pa. Code § 14.107

22 Pa. Code § 711.3 (a)(xv)

22 Pa. Code § 4.51

§ 300.162 — Supplementation of State, local, and other Federal funds.

It is PDE’s policy that funds paid to a State under Part B of IDEA will be expended in
accordance with the following: used to supplement the level of Federal, State, and local funds
(including funds that are not under the direct control of the SEA or LEAS) expended for special
education and related services provided to children with disabilities under Part B of the Act, and
in no case to supplant those Federal, State, and local funds, and must not be commingled with
State funds. This requirement is satisfied by the use of separate accounting system that
includes an audit trail of all expenditures paid to the state under Part B of the IDEA.

§ 300.162 Authority and/or Responsibility
22 Pa. Code § 14.102(a)(4)

§ 300.163 — Maintenance of State financial support.

It is PDE’s policy to not reduce the amount of State financial support for special education and
related services for children with disabilities, or otherwise made available because of the excess
costs of educating those children, below the amount of that support for the preceding fiscal year.

§ 300.163 Authority and/or Responsibility
22 Pa. Code § 14.102(a)(4)

§ 300.164 — Waiver of requirement regarding supplementing and not
supplanting with Part B funds.

The waiver of requirement regarding supplementing and not supplanting with Part B funds is not
applicable to PA State Education Agency. The PA Secretary of Education under P.S. § 25-
2509.8 was given the authority by the State Board of Education to establish guidelines for the
application, approval, distribution, and expenditure of state funds for extraordinary special
education program expenses, also known as Special Education Contingency Funds. The
purpose of the fund is to provide additional state funding for the implementation of the
Individualized Education Program (IEP) for a student with significant disabilities.
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§ 300.164 Authority and/or Responsibility
22 Pa. Code § 14.102(a)(4)
P.S. § 25-2509.8

§ 300.165 — Public participation.

PDE’s policy and procedures are that prior to the adoption of any policies and procedures
needed to comply with IDEA-B (including any amendments to those policies and procedures),
the State conducts public hearings, issues adequate notice of the hearings, and provides an
opportunity for comment available to the general public, including individuals with disabilities
and parents of children with disabilities.

These procedures are conducted consistent with the public participation requirements of
20 U.S.C. § 1232d(b)(7).

§ 300.165 Authority and/or Responsibility
22 Pa. Code § 14.102(a)(4)

§ 300.166 — Rule of construction.

In complying with 88 300.162 and 300.163, PDE’s policy and procedures do not permit the use
of funds paid to it under IDEA-B to satisfy State-law mandated funding obligations to LEAs,
including funding based on student attendance or enrollment, or inflation.

§ 300.166 Authority and/or Responsibility
22 Pa. Code § 14.102(a)(4)

§ 300.167 — State advisory panel.

PDE has established and maintains an advisory panel for the purpose of providing policy
guidance with respect to special education and related services for children with disabilities in
accordance with the requirements of §8300.167 — 300.169.

§ 300.167 Authority and/or Responsibility
22 Pa. Code § 14.102(a)(4)

§ 300.168 — Membership.

The State advisory panel consists of members appointed by the Governor, or other official
authorized under State law to make these appointments. A majority of the members of the panel
includes individuals with disabilities and/or parents of children with disabilities (ages birth
through 26). Members are representative of the State population and are involved in, or
concerned with the education of children with disabilities.
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Representation is consistent with the federal regulations (8 300.168). The names and
identification of individuals will be made known to the U.S. Department of Education as
requested or required within the provisions of the Family Education Rights and Privacy Act.

§ 300.168 Authority and/or Responsibility
22 Pa. Code § 14.102(a)(4)

§ 300.169 - Duties.

By appointment, the advisory panel is charged to:

(a) Advise PDE of unmet needs within the State in the education of children with
disabilities;

(b) Comment publicly on any rules or regulations proposed by the State regarding the
education of children with disabilities;

(c) Advise PDE in developing evaluations and reporting on data to the U.S. Department
of Education’s Secretary under § 618 of IDEA-B;

(d) Advise PDE in developing corrective action plans to address findings identified in
Federal monitoring reports under IDEA-B; and

(e) Advise PDE in developing and implementing policies relating to the coordination of
services for children with disabilities.

8 300.169 Authority and/or Responsibility
22 Pa. Code § 14.102(a)(4)

§ 300.170 — Suspension and expulsion rates.

It is PDE’s policy, through its combined enforceable statutory and regulatory provisions, the
State Performance Plan, compliance monitoring and corrective action system to annually
examine data, including data disaggregated by race and ethnicity, to determine if significant
discrepancies are occurring in the rate of long-term suspensions and expulsions of children with
disabilities among LEAs in the State.

If discrepancies are occurring with the rate of long-term suspensions and expulsions of children
with disabilities, PDE reviews the LEA’s policies, procedures, and practices relating to the
development and implementation of IEPs, the use of positive behavioral interventions and
supports, and procedural safeguards, to ensure that the policies, procedures, and practices
comply with federal and state statutes and regulations.

§ 300.170 Authority and/or Responsibility
22 Pa. Code § 14.102(a)(4)
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§ 300.171 — Annual description of use of Part B funds.
It is PDE’s policy to annually describe each fiscal year—

(1) How the amounts retained for State administration and State-level activities under
§300.704 will be used in order to meet the requirements of IDEA-B; and

(2) How those amounts will be allocated among the activities described in § 300.704 to
meet State priorities based on input from LEAs.

8§ 300.171 Authority and/or Responsibility
22 Pa. Code § 14.102(a)(4)

§ 300.172 — Access to instructional materials.
The provisions under § 300.172 are met by State regulations as follows:

The State Board of Education adopts the National Instructional Materials Accessibility Standard
(NIMAS) as defined in §674(e)(3)(B) of the Education of Individuals with Disabilities Education
Act (20 U.S.C.A. § 1474(e)(3)(B)) and set forth in 71 FR 41084 (July 19, 2006) for the purpose
of providing print instructional materials in alternate accessible formats or specialized formats to
blind persons or other persons with print disabilities in a timely manner. To ensure the timely
provision of high quality, accessible instructional materials to children who are blind or other
persons with print disabilities, agencies shall adopt the NIMAS. The NIMAS refers to a standard
for source files of print instructional materials created by publishers that may be converted into
accessible instructional materials.

Public agencies shall, in a timely manner, provide print instructional materials in specialized,
accessible formats (that is, Braille, audio, digital, large-print, and the like) to children who are
blind or other persons with print disabilities, have access to their accessible format instructional
materials at the same time that students without disabilities have access to instructional
materials, and not withhold instructional materials from other students until instructional
materials in accessible formats are available. Receipt in a timely manner is defined as receipt of
a portion of the instructional materials in alternate accessible or specialized format if the
material received covers the chapters that are currently being taught in the student’s class. If a
child who is blind or other person with a print disability enrolls in school after the start of the
school year, the public agency shall take all reasonable steps to ensure that the student has
access to accessible format instructional materials within 10 school days from the time it is
determined that the child requires printed instructional materials in an alternate accessible or
specialized format.

PDE or other agencies may coordinate with the National Instructional Materials Access Center
(NIMAC) to facilitate the production of and delivery of accessible materials to children who are
blind or other persons with print disabilities. The NIMAC refers to the central repository,
established under § 674(e) of the Education of Individuals with Disabilities Education Act, which
is responsible for processing, storing and distributing NIMAS files of textbooks and core
instructional materials.
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§ 300.172 Authority and/or Responsibility
22 Pa. Code § 14.106
22 Pa. Code § 711.3 (a) (xvi)

§ 300.173 — Overidentification and disproportionality.

The Commonwealth of Pennsylvania, through its combined enforceable statutory and regulatory
provisions, compliance monitoring and corrective action system, complaint management
systems, due process procedural safeguards, technical assistance system, professional
certification program, and its data collecting and monitoring system, has an effective system
designed to prevent inappropriate overidentification or disproportionate representation by race
and ethnicity of children as children with disabilities, including children with disabilities with a
particular disability.

8§ 300.173 Authority and/or Responsibility
22 Pa. Code § 14.102(a)(4)

§ 300.174 — Prohibition on mandatory medication.

Enforceable rules have been adopted to prohibit State and LEA personnel from requiring
parents to obtain a prescription for substances identified under schedules I, II, III, IV, or V in
§202(c) of the Controlled Substances Act (21 U.S.C. § 812(c)) for a child as a condition of
attending school, receiving an evaluation or receiving services under 34 CFR Part 300.

Moreover, rules have also been adopted that allow teachers and other school personnel to
consult or share classroom-based observations with parents or guardians regarding a student's
academic and functional performance, or behavior in the classroom or school, or regarding the
need for evaluation for special education or related services under child find.

§ 300.174 Authority and/or Responsibility
22 Pa. Code § 14.102(2)(xx)
22 Pa. Code § 711.3(a)(xviii)

§ 300.175 — SEA as provider of FAPE or direct services.

The duty of the SEA regarding the requirement SEA as provider of FAPE or Direct Services are
not applicable to PA State Education Agency. The SEA provides no direct services.

8§ 300.175 Authority and/or Responsibility
22 Pa. Code § 14.102(a)(4)
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DEPARTMENT OF EDUCATION

PENNSYLVANIA DEPARTMENT OF EDUCATION
OFFICE OF ELEMENTARY AND SECONDARY EDUCATION

August 30, 2023
PENN*LINK

TO: School District Superintendents
School District Special Education Directors
Intermediate Unit Executive Directors
Intermediate Unit Special Education Directors
Charter School Chief Executive Officers
Charter School Special Education Directors

FROM: Carole L. Clancy, Ed. D., Director
Bureau of Special Education

SUBJECT: Change in Age of Eligibility for Free and Appropriate Public Education

The Pennsylvania Department of Education (PDE) is writing to communicate an important policy
change that will provide continued education services to special education students. This policy
change will ensure students can access Free Appropriate Public Education (FAPE) as they are
entitled under federal law.

Effective no later than September 5, 2023, all students entitled to FAPE and all of the
rights and procedural safeguards under the Individuals with Disabilities Education Act
(IDEA) and Chapter 14 of Title 22 of the Pennsylvania Code may remain enrolled in public
school until they turn 22 years of age. This includes students who turned 21 and exited
during or after the 2022-2023 school term.

Please share this memo with school staff, as this policy impacts the 2023-2024 school term.
Background

IDEA requires states to make FAPE available to “all children with disabilities residing in the state
between the ages of 3 and 21, inclusive.” In Pennsylvania, every child between the ages of six
and 21 years is entitled to attend the public schools in their school district of residence until
graduation from high school or the end of the school term in which a student reaches the age of
21 years, whichever occurs first. Based on these legal provisions, the commonwealth previously
made FAPE available to students with disabilities until the end of the school term in which they
reach their 21%! birthday.

Over the past decade, states that have been providing public education through adult education
programs to individuals between the ages of 21 and 22 have extended the age of eligibility for
special education through age 21 to comply with section 1412(a)(1)(B) of IDEA. In
Pennsylvania, adult education programs are made available to individuals between the ages of
21 and 22. See 24 P.S. § 6403. These programs receive public funding and are free to students,
are under public direction and supervision, and provide secondary education. Therefore, PDE
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has concluded that Pennsylvania’s adult education programs constitute public education for the
purposes of section 1412(a)(1)(B) of IDEA, and Pennsylvania is required to make FAPE
available to students with disabilities until their 22" birthday. This change is effective no later
than September 5, 2023.

Policy Revision

PDE has revised its guidance pertaining to INDIVIDUALS WITH DISABLITIES EDUCATION
ACT PART B POLICIES AND PROCEDURES UNDER 34 CFR §§ 300.101—300.176 as
follows: www.education.pa.gov/Documents/IDEAB.pdf

The Commonwealth of Pennsylvania ensures that all children with disabilities ages 3 years
through 21 years residing in Pennsylvania have the right to a FAPE, including children with
disabilities who have been suspended or expelled from school. The commonwealth shall
make FAPE available to a child with a disability eligible under IDEA until the student turns
22. Notwithstanding any other provision of law to the contrary, a child eligible under IDEA
who afttains the age of twenty-one (21) years may remain enrolled in their resident district
free of charge until their 22" birthday.

Next Steps

LEAs should review the FAQs: https://www.education.pa.gov/Pages/IDEABFAQ.aspx.

They should then take the following steps to comply with this change in policy:

1. PDE will be contacting students with disabilities who turned 21 and exited during or after
the 2022-2023 school term. LEAs should also contact those students and provide them
the option to re-enroll and access FAPE until their 22" birthday.

2. LEAs should include a link to PDE’s webpage that contains the Amended Age-Out
Policy, a copy of the Notice Letter, and a copy of the Penn Link Communication on their
websites.

3. Upon enroliment, LEAs should provide FAPE in accordance with IDEA.

Please direct questions or requests for assistance to RA-PDESPECIALED@pa.gov.
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From: Anthony Devlin

Sent: Monday, May 20, 2024 12:39 PM

To: Anthony Devlin <anthony.devlin@CRSD.ORG>

Subject: Pennsylvania court decision impacts graduation/ age out determinations for this June.

Dear Families,

Last week, The Commonwealth Court of Pennsylvania has invalidated the policy requiring the
education of students with disabilities through age 22. This action requires that your child
graduate at the conclusion of the current school term. If you wish to discuss the effect of this
development on your child, you may request that your child’s case manager schedule an IEP
team meeting. In the meantime, you should expect to receive written notice informing you
that your child will graduate at the conclusion of the current school term.

Respectfully,

Anthony

Anthony Devlin

Director of Special Services
Council Rock School District
The Chancellor Center

30 N. Chancellor Street

Newtown, PA 18940
215-944-1062
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From: Anthony Devlin <anthony.devlin@crsd.org>

Date: Wed, May 22, 2024 at 11:17 AM

Subject: UPDATE Pennsylvania court decision impacts graduation/ age out determinations for
this June.

To: Anthony Devlin <anthony.devlin@crsd.org>

Dear families,

On Monday, you received an email from me alerting you that last week the Commonwealth
Court of Pennsylvania has invalidated the policy requiring the education of students with
disabilities through the age 22. We were notified as of late Monday, that an appeal was filed
by the Department of Education. In effect, this appeal grants an interim stay of the
Commonwealth Court’s ruling.

Please rest assured, that we will continue to be offering ESY through this summer for your
children and will be working to ensure that your children will continue to receive services
through this time of uncertainty.

The District is committed to communicating any updates and developments as they occur.

Respectfully,

Anthony

Anthony Devlin

Director of Special Services
Council Rock School District
The Chancellor Center

30 N. Chancellor Street

Newtown, PA 18940
215-944-1062
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From: BARTLESON, DANIEL <DBARTLESON@cbsd.org>
Date: Thu, May 16, 2024 at 1:12 PM

Subject: Age 22 Law Change

To:

Cc: WRIGHT, ALYSSA <ALWRIGHT@cbsd.org>

Good Afternoon,

Please see the attached memo regarding the newly changed regulations regarding student’s
educational eligibility until age 22.

Daniel Bartleson
Supervisor of Special Education
Central Bucks School District

267-893-2105

CONFIDENTIALITY: This email (including any attachments) may contain confidential
information. Unauthorized disclosure or use is prohibited. If you received this email in error,
please notify the sender and delete this email from your system.
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CENTRAL BUCKS

SCHOOL DISTRICT

LEADING THE WAY

The Central Bucks Schools will provide all students with the academic and problem-solving skills
essential for personal development, responsible citizenship, and life-long learning.

5/16/2024
Good Afternoon,

The Commonwealth Court of Pennsylvania has invalidated the policy requiring the education of students with
disabilities through age 22. This action requires that your child graduate at the conclusion of the current
school term. If you wish to discuss the effect of this development on your child, you may request that your
child’s case manager schedule an IEP team meeting. In the meantime, you should expect to receive from us a
written notice informing you that your child will graduate at the conclusion of the current school term.

Very truly yours,

e

Daniel Bartleson

Supervisor of Special Education

Special Education e Central Bucks Educational Services Center
16 Welden Drive e Doylestown, PA 18901-2359 e (267) 893-2000 e Fax: (267) 893-5940
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From: WRIGHT, ALYSSA <ALWRIGHT@cbsd.org>

Date: Tue, May 21, 2024 at 4:57 PM

Subject: Age 22 Update

To: WRIGHT, ALYSSA <ALWRIGHT@cbsd.org>

Cc: LOCK, CHARLES <CLOCK@cbsd.org>, BARTLESON, DANIEL
<DBARTLESON@cbsd.org>, KUENY, JANET <JKUENY @cbsd.org>

Good afternoon,

Please see attached updated information about the Age 22 changes.

Thank you,

Alyssa Wright, M.S., B.C.B.A.
Director of Pupil Services

16 Welden Dr., Doylestown, PA 18902

267-893-2060

CENTRAL BUCKS

S C H O O L DI S T R I C T

CONFIDENTIALITY: This email (including any attachments) may contain confidential
information. Unauthorized disclosure or use is prohibited. If you received this email in error,
please notify the sender and delete this email from your system.
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CENTRAL BUCKS

SCHOOL DISTRICT

May 21, 2024

Dear Parents and Guardians,

I hope this message finds you well. I am writing to provide you with an important update regarding the education of
students with disabilities in Pennsylvania.

As we have previously communicated to you, the Commonwealth Court of Pennsylvania recently invalidated the
Pennsylvania Department of Education (PDE) policy requiring the education of students with disabilities through
age 22. Since our last communication, PDE has appealed that decision, and has taken the position that the
Commonwealth Court’s decision is stayed pending resolution of the appeal or further order of court. The District
recognizes that this stay may allow PDE to continue to enforce the policy requiring the education of students with
disabilities through age 22.

While the PDE appeal is pending, the District will continue to adhere to the PDE policy requiring the education of
students with disabilities through age 22. Your child will not be exited from special education services at the

conclusion of the 2023-2024 school term as previously communicated, and the current IEP will remain in effect.

If you wish to discuss the impact of this development, please contact your child's case manager to schedule an IEP
team meeting.

Thank you for your understanding and continued support. If you have any questions or need further assistance,
please feel free to reach out to us.

Warm reggrds,

Alyssa Wright

Pupil Services = 16 Welden Drive = Doylestown, PA 18901
Alyssa Wright, M.S., B.C.B.A, Director
alwright@cbsd.org = 267-893-2060
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

PENNSYLVANIA SCHOOL

BOARDS ASSOCIATION, INC., : No.: 409 M.D. 2023

SCHOOL DISTRICT OF

PITTSBURGH, and CENTRAL

BUCKS SCHOOL DISTRICT,
Petitioners,

V.

DR. KHALID N. MUMIN,

SECRETARY OF EDUCATION OF

THE PENNSYLVANIA

DEPARTMENT OF EDUCATION,

and the PENNSYLVANIA

DEPARTMENT OF EDUCATION,
Respondents.

ORDER

AND NOW, this day of

, 2024, upon consideration of

Application for Relief on Behalf of Petitioners from Asserted Supersedeas and

Respondents Response, if any, the Application is GRANTED and it is further

ORDERED as follows:

1. Respondents are enjoined from implementing or enforcing the New Age-

Out Rule or from directing Petitioners or any other school entity in the

Commonwealth to comply with the same;

160252230.3
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2.

160252230.3

Respondents are enjoined from directing any other party to implement or
enforce the New-Age Out Rule, and

Respondents shall notify any entity or individual that Respondents
previously directed or advised regarding its position that the New Age-Out
Rule should continue to be implemented or enforced during its appeal that

said supersedeas has been declared null and void.

BY THE COURT,
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Allison S. Petersen, Esquire
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James J. Musial, Esquire
Attorney No. 071100

1301 Masons Mill Business Park
1800 Byberry Road

Huntingdon Valley, PA 19006
Phone: (215) 938-6378
Attorneys for Petitioner, Pennsylvania
School Boards Association, Inc.

SWEET STEVENS KATZ
WILLIAMS

Karl A. Romberger, Jr.

Attorney No. 60636
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WEISS BURKARDT KRAMER, LLC
Ira Weiss, Esquire

Attorney No. 17408

Jocelyn Kramer, Esquire

Attorney No. 93153

Annemarie Kennedy Harr, Esquire
Attorney No. 320764

445 Fort Pitt Boulevard

Suite 503

Pittsburgh, PA 15219

Phone: 412-391-9890

Attorneys for Petitioner, School
District of Pittsburgh

FOX ROTHSCHILD, LLP

Mark W. Fitzgerald, Esquire
Attorney No. 93635

Timothy E. Gilsbach, Esquire
Attorney No. 92855

980 Jolly Road, Suite 110

Blue Bell, PA 19422

Phone: (610) 397-7981

Attorneys for Upper Darby School
District

IN THE COMMONWEALTH COURT OF PENNSYLVANIA

PENNSYLVANIA SCHOOL

BOARDS ASSOCIATION, INC.,

SCHOOL DISTRICT OF

PITTSBURGH, and CENTRAL

BUCKS SCHOOL DISTRICT,
Petitioners,

V.

DR. KHALID N. MUMIN,
SECRETARY OF EDUCATION OF
THE PENNSYLVANIA

. No.: 409 M.D. 2023
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DEPARTMENT OF EDUCATION,

and the PENNSYLVANIA

DEPARTMENT OF EDUCATION,
Respondents.

APPLICATION ON BEHALF OF PETITIONERS FOR RELIEF FROM
ASSERTED SUPERSEDEAS

AND NOW, Petitioners, the Pennsylvania School Boards Association, Inc.
(“PSBA”), the School District of Pittsburgh (“Pittsburgh”), the Central Bucks
School District (“Central Bucks”), and the Upper Darby School District (“Upper
Darby”) (together referred hereinafter as “the School Districts” or “Petitioners”) by
and through their respective counsel, file this Application for Relief in accordance
with Pa.R.C.P. 1732 and 1736, seeking an order that any supersedeas in favor of
Respondents under Pa. R.C.P. 1736(b) be lifted during the duration of any appeal
and directing Respondents to refrain from their continued efforts to enforce and
implement the rulemaking found void ab initio by this Honorable Court and in
support thereof states the following:

Preliminary Statements

1. This Application seeks relief from Respondents’ ongoing effort to
continue to enforce and/or implement its unlawful New Age-Out Plan, which raised
the age of eligibility for special education services from local school districts from

the statutorily created age-out at the end of the school year in which a student turns

160251496.2
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21 to the day before the student’s 22nd birthday, despite said New Age-Out Plan
being found void ab initio by this Honorable Court on May 16, 2024. A copy of
this Court’s Opinion and Order (“May 16, 2024 Opinion”) is attached hereto as
Exhibit A.

2. On August 30, 2023, Respondents created, announced, and directed all
public school entities in the Commonwealth, including Petitioners, to implement this
New Age-Out Plan by September 5, 2023, when many school districts in the
Commonwealth were just starting or had already started the 2023-24 school year.
May 16, 2024 Opinion at 12.

3. On September 11, 2023, Petitioners filed a Petition for Review with this
Honorable Court challenging the lawfulness of this New Age-Out Plan seeking both:
(1) a declaratory judgment that the Plan was violative of numerous provisions of law
and (2) injunctive relief prohibiting implementation or enforcement of the Plan. Id.
at 13.

4. The Parties spent most of the 2023-24 school year litigating this dispute
over the New Age-Out Plan and during the course of the 2023-24 school year, school
districts throughout the Commonwealth, including Petitioners, continued to be under
the directive from Respondents that they were to implement the New Age-Out Plan.

Id. at 15-16.

160251496.2
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5. On May 16, 2024, this Honorable Court issued an Opinion and Order
finding in favor of Petitioners and granted their Application for Summary Relief. Id.
at42.

6. More specifically, this Honorable Court found that:

the New Age-Out Plan is a binding regulation with the effect of
law and, thus, the [Respondents] had to promulgate it through
formal rulemaking notice and comment requirements pursuant to
the CDL and the RRA. Because the [Respondents] did not do
so, the New Age-Out Plan is void ab initio and unenforceable.

Id. at 41.

Respondents’ Appeal and Continued Effort to Implement
the Unlawful New Age-Out Plan

7. On or about May 20, 2024, mere days after this Honorable Court’s
Order, Respondents filed an appeal of that Order to the Supreme Court of
Pennsylvania. See Notice of Appeal.

8. On or about May 20, 2024, Respondents issued a directive by e-mail to
all school districts in the Commonwealth, including Petitioners, advising them that
this Court’s Decision of May 14, 2024, was stayed as a result of their appeal. A
copy of that e-mail is attached hereto as Exhibit B.

0. This document issued by Respondents stated:

Today, the Department appealed the Commonwealth Court’s decision to the

Supreme Court of Pennsylvania. As a result, the Commonwealth Court’s

decision is stayed pending resolution of the appeal or further order of court.
The Department is committed to ensuring that every Pennsylvania student

4

160251496.2
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receives a high-quality education — and the Department’s position as it relates
to the IDEA and guidance has not changed. Specifically, the Department
believes that the guidance, which helps to ensure students with disabilities
receive services to which they are entitled, is consistent with IDEA.

Exhibit B (emphasis added).

10.  Put more succinctly, while Respondents continue to call its directive
“guidance” there has been no change in Respondents’ position and in fact
Respondents continue to demand compliance with what this Honorable Court
correctly found to be an unlawfully promulgated binding regulation.

11. Moreover, agents of Respondents have provided more specific
directives to school districts to comply with the unlawful New Age-Out Plan.

12.  More specifically, Byron Wiley, who is the Bureau of Special
Education Advisor for Chester County, responsible for advising, monitoring, and
investigating compliance complaints filed against Chester County School Districts,
sent an email to a School District in Chester County that had notified parents of its
intent to graduate students based on this Court’s May 14, 2024 ruling. In that email,
Dr. Wiley stated as follows: “I am sure you’re aware, the department has filed an

appeal which means that, for now, all students will remain until their 22nd birthday.

Because of that, [ wanted to confirm if the district had sent out a correction (to the
initial letter) for parents?” A copy of this email is attached hereto as Exhibit C

(emphasis added).

160251496.2
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13.  Petitioners have no reason to believe that Respondents will not act in
the same manner in response to any school entity, including the Petitioners, that fails
to comply with the New Age-Out Plan while Respondents pursue their appeal, which
could presumably carry-on well into the 2024-25 school year and Respondents
actions to date confirm their clear intention to continue to implement and enforce
the unlawful New Age-Out Plan.

14.  While not specifically explained by Respondents, it would appear that
Respondents are acting under the belief that the appeal they filed before the Supreme
Court of Pennsylvania acted as an automatic supersedeas under Pa. R.A.P. 1736(b)
of this Honorable Court’s finding that the New Age-Out Plan is unlawful.

15. Pursuant to Pa. R.A.P. 1732(a), any effort to seek relief from a
supersedeas must be filed in the trial court, which in this matter is this Honorable
Court.

Petitioners are entitled to relief from an automatic supersedeas being
asserted by Respondents

16. It “is well-established that in order to prevail on a motion to vacate an
automatic supersedeas, the petitioner must establish: (1) that he is likely to prevail
on the merits; (2) that without the requested relief he will suffer irreparable injury;

and (3) that the removal of the automatic supersedeas will not substantially harm

other interested parties or adversely affect the public interest.” Rickert v. Latimore

160251496.2
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Twp., 960 A.2d 912, 923 (Pa. Commw. Ct. 2008) quoting Solano v. Pennsylvania

Board of Probation and Parole, 884 A.2d 943, 944 (Pa. Commw. Ct. 2005) (citation

omitted).

17.  Given that Petitioners have already prevailed before this Honorable
Court, for the reasons set forth in this Court’s well-reasoned Opinion, which squarely
rejected every argument proffered by Respondents, it appears likely that the
Supreme Court will also find in favor of Petitioners on the merits and confirm that
the directive issued by the Respondents is in fact a regulation and that its
promulgation failed to comply with the CDL and the RRA.

18.  Without relief, Petitioners will continue to suffer irreparable harm by
the implementation and enforcement of the unlawful New Age-Out Plan.

19. First, without said relief, Petitioners will be required to continue
implementing or run the risk of enforcement of an unlawful Policy through some
undetermined portion of the 2024-25 school year while Respondents’ appeal moves
forward. This will create uncertainty for school districts throughout the
Commonwealth, including Petitioners, and those special education students
impacted by the New Age-Out Plan, who will enter the 2024-25 school year with no
idea of when their special education services may end and will be unable to plan for
an orderly transition to other programs and services provided to adult individuals

with disabilities after exiting from school age services, as it is unknown when the

7
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Supreme Court may issue a decision on Respondents’ appeal or if Respondents will
seek further judicial review.
20. Second, this Honorable Court “has stated that the violation of an

express statutory provision constitutes per se irreparable harm ....” Firearm Owners

Against Crime v. Lower Merion Twp., 151 A.3d 1172, 1180 (Pa. Commw. Ct. 2016)

quoting Council 13, American Federation of State, County and Municipal

Employees, AFL-CIO v. Casey, 595 A.2d 670, 674 (Pa. Commw. Ct/ 1991) see also,

e.g. SEIU Healthcare Pa. v. Commonwealth, 104 A.3d 495 (Pa. 2013)(“This inquiry

is facilitated by case law holding that where the offending conduct sought to be
restrained through a preliminary injunction violates a statutory mandate, irreparable

injury will have been established”); Pennsylvania Public Utility Com. v. Israel, 52

A.2d 317 (Pa. 1947)(“When the Legislature declares certain conduct to be unlawful
it is tantamount in law to calling it injurious to the public. For one to continue such

unlawful conduct constitutes irreparable injury.”); Commonwealth v. Pittsburgh &

C.R. Co., 24 Pa. 159, 160 (1855); Pa. Homecare Ass'n v. Edward G. Rendell & Pa.,

2010 Pa. Commw. LEXIS 734, *14 (2010) (“Where the petitioner credibly alleges
a violation of positive law, a court will presume irreparable harm.”). It the present
case, there can be no dispute that the continued implementation of the New Age-Out
Rule by Respondents would be violative of the CDL, the RRA, and Section 1301 of

the Pennsylvania School Code.

160251496.2
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21. Given that Respondents have repeatedly taken the position that the
New Age-Out Plan is merely guidance or their interpretation of the IDEA, see May
14, 2024 Opinion at 30; Resp. Brief in Opp. to Pet.s” Application for Sum. Relief at
13 (“[t]he policy neither prohibits nor compels LEAs to act, but instead advises as
to PDE’s interpretation.”), although their actions would suggest otherwise,!
Respondents cannot possibly now claim to suffer any harm as a result of a lifting of
a supersedeas in this matter.

22. Disposition of this issue during the summer of 2024 and prior to the
start of the 2024-25 school year will create stability and certainty for Petitioners,
other school districts in the Commonwealth, and, most importantly, those special
education students impacted by the New Age-Out Rule, which Respondents claim
to be benefiting, by creating a clear end date for services and transition to adult
services. Conversely, keeping a supersedeas in place will create uncertainty and

confusion for all involved, given that it will leave open-ended the question of when

! In addition to the efforts by Respondents to implement and enforce its unlawful New
Age-Out Rule after this Honorable Court’s Decision, see Ex. C, Respondents through their agents
enforced the New Age-Out Rule during the litigation before this Honorable Court, contrary to the
representation that it was merely guidance. For example, in an email dated May 13, 2024, Carol
Ziegler, a BSE compliance monitor, directed a school district in Delaware County, Pennsylvania
to comply with the New Age-Out Rule and directed the district to revise an IEP to be in compliance
with the same. A copy of this this email correspondence, with personally identifiable information
redacted, is attached hereto as Exhibit D.

9
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school age special education services end and adult services begin for potentially
hundreds of students throughout the Commonwealth.

23.  As a result, Petitioners have established an entitlement to have any
supersedeas lifted during the pending of the appeal.

WHEREFORE, Petitioners respectfully request that this Honorable Court
grant their Application and issue an Order finding that Respondents are not entitled
to a supersedeas from this Honorable Court’s Decision of May 14, 2024, and
directing Respondents to (1) refrain from implementing or enforcing the New Age-
Out Rule or from directing Petitioners or any other school entity in the
Commonwealth to comply with the same, (2) refrain from directing any other party
to implement or enforce the New-Age Out Rule, and (3) notify any entity or
individual that Respondents previously directed or advised regarding its position that
the New Age-Out Rule should continue to be implemented or enforced during its

appeal that said supersedeas has been declared null and void.

10
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Respectfully submitted,

LEVIN LEGAL GROUP, P.C.

/s/ Michael 1. Levin

WEISS BURKARDT KRAMER, LLC

/s/ Jocelyn Kramer

Michael 1. Levin, Esquire

Attorney No. 21232

Allison S. Petersen, Esquire

Attorney No. 86335

1301 Masons Mill Business Park
1800 Byberry Road

Huntingdon Valley, PA 19006

Phone: (215) 938-6378

Attorneys for Petitioner, Pennsylvania
School Boards Association, Inc.

SWEET STEVENS KATZ
WILLIAMS

/s/ Karl A. Romberger

Ira Weiss, Esquire
Attorney No. 17408
Jocelyn Kramer, Esquire
Attorney No. 93153
Annemarie Kennedy Harr
Attorney No. 320764

445 Fort Pitt Boulevard
Suite 503

Pittsburgh, PA 15219
Phone: 412-391-9890
Attorneys for Petitioner, School
District of Pittsburgh

FOX ROTHSCHILD, LLP

—

R

Karl A. Romberger, Jr., Esquire
Attorney No. 60636

331 East Butler Avenue

New Britain, PA 18901

Phone: (215) 345-9111

Attorneys for Central Bucks School
District

Date: July 1, 2024
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Mark W. Fitzgerald, Esquire
Attorney No. 93635

Timothy E. Gilsbach, Esquire
Attorney No. 92855

980 Jolly Road, Suite 110

Blue Bell, PA 19422

Phone: (610) 397-7981

Attorneys for Upper Darby School
District
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CERTIFICATE OF COMPLIANCE

I certify that this filing complies with the provisions of the Public Access
Policy of the Unified Judicial System of Pennsylvania: Case Records of the
Appellate and Trial Courts that require filing confidential information and

documents differently than non-confidential information and documents.

/s/ Timothy E. Gilsbach
Timothy E. Gilsbach, Esquire
Co-counsel for Petitioners

Date: July 2, 2024
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CERTIFICATE OF SERVICE

I, the undersigned counsel, hereby certify that I served the foregoing
APPLICATION ON BEHALF OF PETITIONERS FOR RELIEF FROM
ASSERTED SUPERSEDEAS on the following counsel on the date indicated below
in the manner indicated, which service satisfies the requirements of Pa.R.A.P. 121:

Sarah DiRito, Chief Counsel
Pennsylvania Department of Education
333 Market Street

Harrisburg, PA 17126

(via eService and email, sdirito@pa.gov)
Counsel for Respondents

Samantha Sachleben Snyder, Assistant Chief Counsel
Pennsylvania Department of Education

333 Market Street

Harrisburg, PA 17126

(via eService and email, ssnyder@pa.gov)

Counsel for Respondents

Thomas P. Howell

Deputy General Counsel

OFFICE OF GENERAL COUNSEL

333 Market Street, 17th Floor

Harrisburg, PA 17101

(via eService and Email: thowell@pa.gov)
Counsel for Respondents

/s/ Timothy E. Gilsbach
Timothy E. Gilsbach, Esquire
Co-counsel for Petitioners

Date: July 2, 2024
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