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“When a child cannot leave his home to walk to the corner of his street 
without risking the prospect of being caught in a crossfire, we are 
denying him the most fundamental right, that of life and liberty.” 
 

City of Phila. v. Armstrong, 271 A.3d 555, 569 (Pa.Cmwlth. 2022) (Leadbetter, 

S.J., concurring). 

INTRODUCTION 

The Legislature’s power to pass laws, including preemption laws, is “subject 

to restrictions enumerated” in the Pennsylvania Constitution, including the “express 

exception of certain fundamental rights reserved to the people in Article I.”  League 

of Women Voters v. Commonwealth, 178 A.3d 737, 803 (Pa. 2018).  

By enacting and repeatedly expanding statutes that prevent Philadelphia and 

other Pennsylvania municipalities from implementing locally tailored firearm 

ordinances, Respondents have exceeded these limits, infringing on Petitioners’ 

constitutional rights to life and liberty, and leading to the inevitable deaths and 

injuries of an unconscionable number of Black and Hispanic residents of the 

Commonwealth’s largest cities.  

In Pennsylvania, gun violence kills 1,544 people a year, an alarming rate of 

11.7 deaths per 100,000 people.  R.72a-R.73a.  The effects of this epidemic—for 

that is what it is—are felt unequally: Black Pennsylvanians are 19 times more likely 

to die by gun homicide than white Pennsylvanians; in Philadelphia, where almost 

half of the City’s residents are Black, the overall rate of firearm assault is five times 
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higher for Black residents than white residents.  R.70a-R.71a, R.75a-R.76a.1  The 

disproportionate effect is similar in Pittsburgh.  R.79a-R.80a.  

Respondents know these realities.  Yet, time and again, they have 

affirmatively barred cities from taking local action that would save lives.  The 

Legislature has been informed repeatedly about the enormous and escalating toll 

exacted by gun violence on the Commonwealth’s communities of color, and that 

local gun-safety measures would make a meaningful difference.  But they have not 

only declined to enact such measures themselves; they have handcuffed local 

governments from doing so by enacting a series of amendments to increase the 

preemptive scope of state law.  Worse, they have been aided in this effort by a 

fundamental misreading of that statutory scheme by the Commonwealth Court, a 

misreading that has for years stretched its scope beyond what its plain language can 

bear. 

Now, while Black and Hispanic Pennsylvanians continue to suffer and die at 

alarming rates, the Commonwealth Court has prevented these victims of gun 

violence from having their day in court, even as a majority of the judges in this case 

agree that the status quo should change.  

 
1 As of 2021, 86% of the victims of gun violence in Philadelphia were Black.  See 
https://controller.phila.gov/philadelphia-audits/mapping-gun-violence (last accessed Apr. 2, 
2021). 
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Pennsylvania law does not leave Petitioners powerless to challenge 

Respondents’ utter refusal to protect them from this scourge, which is wreaking 

havoc and sowing tragedy in Philadelphia’s hardest-hit neighborhoods.  Rather, the 

Pennsylvania Constitution grants Petitioners a right to relief from Respondents’ 

actions that knowingly deprive Petitioners and their local government of any 

legislative recourse.  While Respondents argue that local governments must yield to 

some exclusive power of the General Assembly in the area of firearm regulation, 

Respondents have actively prevented efforts to address gun violence in both the 

General Assembly and at the local level.  Our Constitution does not allow that result.  

This Court has previously struck preemption provisions that run afoul of Article I.  

See Robinson Twp. v. Commonwealth, 83 A.3d 901, 978, 1008 (Pa. 2013).  

Petitioners should be permitted to pursue the same relief here. 

This Court need consider only whether the Petition for Review (“Petition”) 

adequately alleges that Pennsylvania’s firearm preemption laws violate Article I, 

Section 1, and thwart the City of Philadelphia from fulfilling its responsibility to 

“prevent or remove conditions which constitute a menace to public health,” 16 P.S. 

§ 12010(c), like gun violence.  The Commonwealth Court erred in holding the 

Petition does not.  Petitioners should have their day in court. 
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JURISDICTIONAL STATEMENT 

This is a direct appeal from the final Order entered by the Honorable Patricia 

A. McCullough of the Commonwealth Court on May 26, 2022 (the “Order”).  The 

Order sustained the preliminary objections filed by Respondents and dismissed with 

prejudice the Petition filed by Petitioners in the Commonwealth Court’s original 

jurisdiction.  See 42 Pa.C.S. § 761(a).  R.330a.2  This Court has exclusive jurisdiction 

over such appeals.  See 42 Pa.C.S. § 723(a); Pa.R.A.P. 1101(a)(1).  

TEXT OF THE ORDER IN QUESTION 

Petitioners seek review of the entire Order, which says: 

AND NOW, this 26th day of May, 2022, the preliminary objections 
filed by the Commonwealth of Pennsylvania, the Pennsylvania 
General Assembly, Bryan Cutler, in his official capacity as Speaker 
of the Pennsylvania House of Representatives, and Jake Corman, in 
his official capacity as President Pro Tempore of the Pennsylvania 
State Senate, are hereby SUSTAINED. The Petition for Review 
filed by Stanley Crawford, Tracey Anderson, Delia Chatterfield, 
Aishah George, Rita Gonsalves, Maria Gonsalves-Perkins, Wynona 
Harper, Tamika Morales, Cheryl Pedro, Rosalind Pichardo, 
Ceasefire Pennsylvania Education Fund, and the City of 
Philadelphia is hereby DISMISSED with PREJUDICE. 

 
A complete copy of the opinions and Order issued by the Commonwealth 

Court is appended as Appendix A and is reported at Crawford v. 

Commonwealth, 277 A.3d 649 (Pa.Cmwlth. 2022). 

 
2 By Order dated May 27, 2022, the Court withdrew its initial Memorandum Opinion and Order 
and replaced it with an Amended Memorandum Opinion and Order.  
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SCOPE OF REVIEW AND STANDARD OF REVIEW 

In reviewing an order by the Commonwealth Court sustaining preliminary 

objections in the nature of a demurrer, this Court’s standard of review is de novo, 

and its scope of review is plenary.  See Ladd v. Real Est. Comm’n, 230 A.3d 1096, 

1103 (Pa. 2020).  This Court “accept[s] as true all well-pleaded, material, and 

relevant facts alleged in the complaint and every inference that is fairly deducible 

from those facts.”  Id. (quotation marks and citation omitted).  

STATEMENT OF THE QUESTIONS INVOLVED 

1. Whether Petitioners sufficiently alleged that Respondents violated the 

Pennsylvania Constitution’s guarantee of all Pennsylvanians’ right to “enjoy[] and 

defend[] life and liberty” in Article I, Section 1 by prohibiting the enactment of local 

firearm ordinances? 

Answer of the Commonwealth Court: No. 

Suggested Answer: Yes. 

2. Whether Petitioners sufficiently alleged that Respondents’ actions in 

preventing the enactment of local firearm ordinances that would save lives 

constitute a state-created danger in violation of Article I, Section 1 of the 

Pennsylvania Constitution?  
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Answer of the Commonwealth Court: No. 

Suggested Answer: Yes. 

3. Whether Petitioner the City of Philadelphia sufficiently alleged that 

Respondents violated its fundamental responsibility to preserve the people’s safety 

and welfare by (i) delegating to Philadelphia a statutory duty to address “menace[s] 

to public health” like gun violence, 16 P.S. § 12010(c); see also 35 P.S. §§ 521.1-

521.21, while (ii) preventing Philadelphia from fulfilling that duty by enacting 18 

Pa.C.S. § 6120?  

Answer of the Commonwealth Court: No. 

Suggested Answer: Yes. 

STATEMENT OF THE CASE 

I. Gun Violence in the Commonwealth. 

Philadelphia’s regulation of firearms is as old as the nation.  In 1790, Mayor 

Samuel Powel signed into law an ordinance providing that “no person or persons 

whatsoever shall fire or discharge any cannon, or other piece of artillery of ordnance 

. . . without the permission of the Mayor.”3  In 1864, Philadelphia passed an 

ordinance that provided, as amended in 1921, that “[n]o person shall fire or discharge 

 
3 The Constitution and Ordinances of the City of Philadelphia, Ch. VI, p. 46 (1790). 



 
 

 

- 7 - 

recklessly and without reasonable cause any rifle, gun, pistol, or other firearm.”4  In 

the more than century since, Philadelphia also regulated the use and transfer of 

firearms,5 prohibited the discharge of firearms in hunting,6 regulated the carrying of 

a firearm in public spaces,7 prohibited firearms in educational institutions,8 regulated 

the storage and sale of firearms,9 and regulated the storage and sale of ammunition.10 

That all changed in 1974.  Respondents passed a preemption bill nullifying 

these ordinances and blocking others, despite escalating gun violence in 

Philadelphia.  That violence has dramatically worsened in the decades since.  R.87a, 

R.91a, R.96a.  Since the enactment of 18 Pa.C.S. § 6120 (“Section 6120”), 

Respondents have further fueled gun violence by restricting local governments from 

implementing their own initiatives.  Respondents preempted local regulation of 

ammunition.  R.97a.  They expanded the class of firearms covered by Section 6120 

in 1992, despite knowing at the time that “statistics from the Centers for Disease 

Control will show that we have lost some 65,000 people due to death by violent 

crime through guns, more than most wars that we have had in this country.”  R.100a-

 
4 Phila. Code § 10-810(1) & n. 237. All citations to the Philadelphia Code and history are available 
at https://codelibrary.amlegal.com/codes/philadelphia/latest/philadelphia_pa/0-0-0-184124.  
5 Phila. Code § 10-814 & n. 251 (enacted 1965). 
6 Phila. Code § 10-815 & n. 260 (enacted 1967). 
7 Phila. Code § 10-818 & n. 267 (enacted 1967). 
8 Phila. Code § 10-822 & n. 274 (enacted 1969). 
9 Phila. Code § 9-607 & nn. 842-846 (enacted 1956).  
10 Phila. Code § 9-606 & nn. 837-841 (enacted 1956). 
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R.101a, R.103a.  And they enacted 53 Pa.C.S. § 2962(g), which largely mirrors the 

language of Section 6120 and applies to municipalities other than Philadelphia.  

R.104a (hereinafter, Sections 6120 and 2962 are referred to as “Firearm Preemption 

Laws” or “FPLs”).  Legislators noted that Respondents’ objective was not to address 

gun violence, but to eschew any attempt to do so.  R.103a-R.104a.  Fellow legislators 

warned precisely of the certain consequences of Respondents’ actions: “These 203 

members, from the highest on high to the lowest freshman rank-and-file member, 

will be responsible for some tragic incident that will have occurred.”  R.101a-

R.102a. 

Respondents have disregarded empirical evidence about the disproportionate 

impact of gun violence on Black and Hispanic communities in Philadelphia, too.  

They were specifically on notice that: 

[g]un violence represents a particularly tragic epidemic in poorer 
communities in cities like Philadelphia. Of the 247 murders 
Philadelphia witnessed in 2013, 201 of them, (81.4%) were by gunshot. 
And among [these] murders, 191 of the 247 victims were black, 224 
were male, and 160 were under age 34.  

 
R.109a-R.110a.  
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The consequences of their unrelenting hand-tying of municipalities play out 

every day in cities like Philadelphia and Pittsburgh.  R.78a-R.80a.11 The resulting 

absence of adequate gun laws have devastated Petitioners, continuing to put them 

and their families at increased risk of gun violence: 

 Stanley Crawford is a Black man who lives in Northeast Philadelphia.  
R.56a.  His son, a young Black man named William Aboaje Crawford, was 
killed with a handgun in broad daylight.  Id.  

 Tracey Anderson is a Black woman who lives in South Philadelphia.  
R.57a.  She was the guardian of her grandson, Tyrese Mikal Johnson, a 
young student shot and killed in front of Anderson’s home.  R.58a.  

 Delia Chatterfield is a Black woman living in Pittsburgh’s Homewood 
neighborhood.  R.59a.  Diron Hopwood, her 24-year-old grandson, was 
shot and killed in her neighborhood.  Id.  

 Aishah George is a Black woman living in Philadelphia’s Point Breeze 
neighborhood.  R.60a.  Her 16-year-old son, Caleer Miller, was killed in 
South Philadelphia’s Lower Moyamensing neighborhood.  R.60a-R.61a.  

 Rita Gonsalves is a Black woman who lives in Philadelphia’s Germantown 
neighborhood.  R.62a.  Her 19-year-old granddaughter, Destiny 
Gonsalves-Charles, was shot just blocks from Gonsalves’s home; she died 
five days later.  R.62a-R.63a.  

 Maria Gonsalves-Perkins, granddaughter to Rita Gonsalves and sister to 
Destiny Gonsalves-Charles, continues to suffer from the trauma of her 
sibling’s death.  R.64a. 

 
11 The firearm murder rate in both cities has continued to accelerate since the Petition was filed.  
See, e.g., Campbell Robertson, ‘Everybody is Armed’: As Shootings Soar, Philadelphia is Awash 
in Guns, N.Y. Times (Aug. 11, 2022), https://www.nytimes.com/2022/08/11/us/philadelphia-gun-
violence-shootings.html; Christine Mattson, 7 People Shot in Just Over An Hour in Philadelphia, 
NBC Philadelphia (Aug. 23, 2022), https://www.nbcphiladelphia.com/news/local/7-people-shot-
in-less-than-an-hour-in-philadelphia/3343204/. 
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 Wynona Harper is a Black woman living in Penn Hills.  R.64a.  Her 31-
year-old son, Jamar Hawkins, was shot and killed in Penn Hills.  R.65a.  
Her 20-year-old nephew had been shot and killed one year earlier, in the 
Larimer neighborhood of Pittsburgh.  Id.  

 Tamika Morales is a Black and Hispanic woman living in the Eastwick 
neighborhood of Southwest Philadelphia.  Ms. Morales lost her son Ahmad 
Morales over Labor Day weekend in 2020, during which 29 other people 
died by gun violence.  R.66a-R.67a.  

 Cheryl Pedro is a Black woman living in the Strawberry Mansion 
neighborhood of Philadelphia.  She lost her 34-year-old son to gun 
violence.  R.67a-R.68a.  

 Rosalind Pichardo, a Hispanic-American, resides in Philadelphia’s 
Kensington neighborhood.  R.68a.  She was threatened with a firearm, lost 
both her boyfriend and her brother to firearm homicide, and lost her sister 
to firearm suicide.  R.69a.  

Each of the Petitioners is Black, Hispanic, or both.  All of them live in 

neighborhoods with significant poverty rates.  See R.56a-R.69a.  Young Black men 

and teenagers—a group that includes nine of the decedents described above—bear 

the worst brunt of gun violence.  Their risk of firearm homicide is 35 times higher 

than the risk for young non-Hispanic white men.  R.73a-R.74a.  Similarly, from 2015 

to 2019, Hispanics were more than five times as likely as white Pennsylvanians to 

die from firearm homicide.12  And gun violence disproportionally plagues those 

 
12 See https://everystat.org/wp-content/uploads/2021/02/Gun-Violence-in-Pennsylvania-
2.9.2021.pdf (last updated Jan. 2021) (showing that, per 100,000 people, gun homicides lead to 
6.3 “Latino” deaths as compared to 1.2 “white” deaths). 
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neighborhoods—like Petitioners’—with high concentrations of poverty.  R.76a-

R.77a.  

As Petitioners continue to see their families and neighborhoods suffer, the 

FPLs continue to stymie the types of local changes that would save lives.  Petitioners 

therefore filed their Petition on October 7, 2020. 

II. Petitioners’ Claims.  

But for the actions of Respondents in passing, expanding, and enforcing the 

FPLs, Philadelphia would adopt ordinances to save lives and reduce tragedy.  

Philadelphia would enact a “permit to purchase” ordinance.  R.116a-R.121a.  This 

would require anyone seeking to buy a gun to apply with a state or local law 

enforcement agency, accompanied by a background check.  It would also “allow 

Philadelphia to require a demonstration that each applicant is able to handle the 

firearm safely.”  R.116a.  Research demonstrates that permit-to-purchase laws 

reduce firearm homicide, suicide, and mass shootings.  R.116a-R.119a (noting, e.g., 

40% decrease in firearm homicide in Connecticut after passage of permit-to-

purchase law).  

Likewise, Philadelphia wants to require a 30-day waiting period between an 

individual’s successive purchases of firearms.  R.121a-R.126a.  Respondents have 
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long been aware of the efficacy of such measures, but have continued to bar 

Philadelphia and other municipalities from enacting them.  Id.  

Lastly, Philadelphia seeks to implement procedures for an Extreme Risk 

Protection Order (“ERPO”).  This would allow loved ones and law enforcement to 

petition for a court order temporarily restricting an individual’s access to firearms 

when there is a demonstrated risk to themselves or others.  R.126a-R.127a.  ERPOs 

are effective in reducing gun deaths.  R.127a-R.128a.  But for preemption, 

Philadelphia would pass enact these proposed regulations (the “Proposed 

Regulations”).  

As the Petition details, Respondents have, despite being presented with 

warnings and evidence showing the efficacy of these types of ordinances and the 

harm in blocking them, prevented Philadelphia from enacting the Proposed 

Regulations.  Accordingly, Count I of the Petition alleges that Respondents’ actions 

constitute a state-created danger under Article I, Section 1 of the Pennsylvania 

Constitution.  R.131a-133a.  Count II alleges that Respondents’ actions violate 

Petitioners’ substantive due process rights “to enjoy[] and defend[] life and liberty” 

under Article I, Section 1, by depriving them of the ability to protect themselves 

from gun violence through local public safety measures.  R.133a-R.135a.  Count III, 

brought by the City of Philadelphia alone, alleges that the FPLs illegally limit the 
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City from fulfilling its statutory responsibility to redress the gun violence epidemic 

ravaging its neighborhoods.  R.135a-R.138a.  

III. Proceedings in the Commonwealth Court. 

On November 30, 2020, Respondents filed preliminary objections to the 

Petition on multiple grounds of justiciability and merits, and asserted that each count 

of the Petition failed to state a claim on which relief could be granted.  

Following oral argument on June 9, 2021, five members of the 

Commonwealth Court participated in the decision.  Plurality Opinion (“Op.”) 2, n.2.  

With no opinion garnering a majority of the participating judges, the opinion 

authored by the Honorable Judge McCullough was filed as a plurality opinion on 

May 26, 2022.  Id.  The Plurality sustained Respondents’ preliminary objections 

brought in the nature of a demurrer, holding that each count of the Petition was 

legally insufficient.  Op. at 42.  In doing so, the Plurality relied heavily on 

Commonwealth v. Ortiz, 681 A.2d 152 (Pa. 1996) (“Ortiz”), construing it as a 

binding ruling that Section 6120 is a valid and constitutional prohibition on 

municipalities’ ability to address gun violence in their communities.  Op. 36-37, 41.  

Judge McCullough entered the Order sustaining the preliminary objections and 

dismissing the Petition.  Appendix A.  Judge Fizzano Cannon concurred in the result 

only.  Op. 43. 
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In a concurring opinion, now-President Judge Cohn Jubelirer noted that the 

Petition’s “allegations regarding the prevalence and severity of gun violence in 

certain areas of the Commonwealth of Pennsylvania, and the tragic toll such violence 

has on the lives of those who reside in those areas, [were] not lost on [her].”  May 

26, 2022 Concurring Opinion by J. Cohn Jubelirer ( “Concurrence”) 1.  Based on 

her view that the Commonwealth Court was constrained by this Court’s opinion in 

Ortiz, she concurred with the result, even as she wrote that “‘local conditions may 

well justify more severe restrictions than are necessary statewide.’”  Concurring 2 

(quoting City of Phila. v. Armstrong, 271 A.3d 555, 569 (Pa.Cmwlth. 2022) 

(Leadbetter, S.J., concurring)).  The Concurrence likewise suggested that 

Petitioners’ arguments may provide a basis for this Court to “reconsider the breadth 

of the Ortiz doctrine.”  Id. 

Judge Ceisler dissented, joined by Judge Wojcik.  They regarded Ortiz as 

inapplicable: “Ortiz did not involve a substantive due process challenge under 

Article I, Section 1 of the Pennsylvania Constitution, as is alleged in this case.”  May 

26, 2022 Dissenting Opinion by J. Ceisler ( “Dissent”) 24.  What is more, the Dissent 

noted that Ortiz was decided 26 years ago, and that “[t]he United States of 1996 is 

very different from the United States of 2022.”  Id.  The dissenters agreed with the 

Petition’s portrayal of “gun violence in our country and in our Commonwealth[,]” 
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which “has reached epidemic levels and is wreaking havoc on the lives of the 

individual Petitioners and their families.”  Id.  Accordingly, the dissenters suggested 

that it could be appropriate for this Court “to revisit Ortiz in light of these 

circumstances.”  Id. 

On June 24, 2022, Petitioners filed their Notice of Appeal with this Court, 

seeking review of the Order.   

SUMMARY OF ARGUMENT 

I. Black and Hispanic Pennsylvanians who live in neighborhoods that have 

borne the brunt of the extraordinary rise in gun violence over the past 20 years have 

a right to seek relief in court for Respondents’ egregious refusals to protect them.  

Yet the Plurality construed Ortiz to block any such claim for relief.  But the Ortiz 

Court did not consider any of the challenges that Petitioners bring here.  Op. 36.  

And Ortiz of course could not have considered the tsunami of gun violence that has 

swept Pennsylvania’s largest cities in the quarter century since.  The Plurality’s 

erroneous application and misreading of Ortiz warrants this Court’s attention.  

A. Ortiz does not support the Commonwealth Court’s view that Section 

6120 is a field-preemption statute.  While the Commonwealth Court has stated that 

firearms regulation is “an area of statewide concern over which the General 

Assembly has assumed sole regulatory power,” Clarke v. House of Representatives, 
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957 A.2d 361, 365 (Pa.Cmwlth. 2008), the “statewide concern” language in Ortiz 

meant simply that home rule is not a bar to preemption.  It has no bearing on the 

scope of a particular preemption statute. 

B. Even if Ortiz interpreted Section 6120 so broadly, the time has come 

to correct that interpretation or to hold Section 6120 unconstitutional, at least insofar 

as it blocks enactment of the Proposed Regulations.  Section 6120 does not say that 

it operates to preempt the field; it says the opposite, setting forth enumerated actions 

to which it applies, qualified with additional modifiers.  Given the lower courts’ 

repeated misinterpretations of Ortiz, and the dramatic societal changes that have 

taken place since that decision, this Court should reconsider any portion of Ortiz that 

would interpret Section 6120 to foreclose life-saving local regulations.  If it cannot 

be so construed, Section 6120 must yield to the requirements of the Pennsylvania 

Constitution. 

II. Petitioners have adequately pleaded that FPLs violate substantive due 

process rights guaranteed by the Pennsylvania Constitution (Count II).  Regardless 

of how the rights at issue are framed, or which level of scrutiny is applied, the FPLs 

cannot constitutionally preempt the life-saving ordinances proposed. 

A. The FPLs both directly threaten Petitioners’ lives and block 

Pennsylvanians like Petitioners from protecting themselves from gun violence by 
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means of local regulations, thus depriving them of their substantive due process 

rights to “enjoy[] and defend[] life and liberty.”  R.133a-R.135a.  These allegations 

of the Petition establish that the FPLs violated rights that are either fundamental or 

important.  

B. The Petition also sufficiently alleges that the FPLs fail constitutional 

scrutiny of any level.  Because the FPLs prohibit localities from passing life-saving 

measures, leading to thousands of unnecessary injuries and deaths, they infringe 

upon either “fundamental” or “important” rights.  This Court need not decide 

whether to apply “strict” or “intermediate” scrutiny.  The FPLs advance no 

compelling governmental interest, and fail even the “intermediate scrutiny” test.  

The Commonwealth Court relied on a single justification for the FPLs—the interest 

in statewide uniformity in firearm regulation.  But even if this were the goal of the 

FPLs, it is not implicated by the actual measures Philadelphia seeks to enact.  The 

court below failed to even consider the specifics of those measures, which raise no 

concerns about statewide uniformity.  For the same reason, the FPLs fail even 

rational basis review.  Compared to a desire for uniformity that is not relevant to the 

Proposed Regulations, Petitioners’ constitutional right to protect themselves from a 

raging epidemic of death and injury must prevail. 
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III. The Commonwealth Court erred in dismissing Count I, Petitioners’ state-

created-danger claim.  Under this doctrine, the state violates substantive due process 

rights where it “acts to create or enhance a danger.”  Morrow v. Balaski, 719 F.3d 

160, 167 (3d Cir. 2013) (en banc).  The Petition adequately alleges each element 

required under that doctrine. 

A. The Plurality dismissed Count I primarily in reliance on misreading  

Johnston v. Township of Plumcreek, 859 A.2d 7, 13 (Pa.Cmwlth. 2004), to entirely 

foreclose the application of state-created-danger doctrine to legislation.  Op. 18.  

While Johnston noted that the state-created-danger doctrine had not previously been 

used to invalidate a statute, that does not mean the doctrine can never be used.  The 

claims in Johnston were at best speculative, and the court found the doctrine “d[id] 

not fit the facts” of that complaint.  859 A.2d at 13-14.  The allegations in this case, 

by contrast, do support a state-created-danger claim. 

B. The Plurality erred in its alternative holding that the Petition 

insufficiently alleges a state-created-danger claim.  Op. 18-32.  

1. The Petition alleges facts proving the first element of a state-

created-danger claim, namely, foreseeable harm that was at least “fairly tied” to 

Respondents’ actions.  The Petition sets forth the many times Respondents were 

directly informed that preemption would lead to increased gun deaths and injuries 
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among discrete groups within Philadelphia.  R.73a-R.74a, R.75a-R.78a, R.78a-

R.80a; R.90a-R.113a.  This meets (and indeed exceeds) the “fairly direct” test; the 

local firearm ordinances, which are known to reduce gun violence, would exist but 

for the FPLs.  See R.116a-R.119a, R.121a-R.122a, R.127a-R.128a.  

2. The Petition also establishes that Respondents’ conduct 

“shocks the conscience.”  Respondents have repeatedly heard dire warnings from 

fellow legislators about the violence that would result from the FPLs.  Yet more than 

a dozen times since 2001, the General Assembly has refused to repeal or narrow 

them.  R.112a. 

3. Respondents were also acutely aware of these specific 

dangers, satisfying the third element of a state-created-danger claim, that a sufficient 

legal relationship exists between plaintiff and defendant.  See Morrow, 719 F.3d at 

177. 

4. Lastly, the Petition shows that Respondents created these 

dangers through affirmative acts.  By enacting and expanding the FPLs, Respondents 

prevented Philadelphia from passing gun safety ordinances, thereby increasing the 

risks of gun violence in Petitioners’ communities. See, e.g., R.89a-R.90a, R.114a-

R.115a. 
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IV. The FPLs impermissibly interfere with the delegation of responsibility to 

Philadelphia to address public health menaces.  

A. Respondents have delegated to Philadelphia the responsibility to 

protect the public health of Philadelphia residents, including by “prevent[ing] or 

remov[ing] conditions which constitute a menace to public health.”  See 16 P.S. 

§ 12010.   

1. This includes the menace of gun violence. Governmental 

bodies and experts commonly refer to gun violence as a “health” and “public health” 

problem.  See, e.g., R.72a-R.75a; R.136a-R.137a.  

2. Petitioners adequately allege that Respondents have 

impermissibly interfered with that delegation.  Having delegated its own 

constitutional responsibility for the public’s health and safety to Philadelphia, the 

Commonwealth cannot deny the City the powers and resources necessary for 

carrying out that responsibility.  See Allegheny Cty. v. Commonwealth, 490 A.2d 

402, 410-11 (Pa. 1985).  The Petition adequately alleges that Respondents have not 

only failed to do so, but have affirmatively prevented Philadelphia and other political 

subdivisions from using their own resources and powers to contain the epidemic of 

gun violence.  A clearer interference with delegation is hard to imagine. 
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  B. Ortiz has no bearing on Count III; legislative action may be 

challenged under Allegheny County. 

ARGUMENT 

I. The Plurality erroneously applied and interpreted the Court’s 
decision in Ortiz. 

The Petition adequately alleges that the FPLs violate Petitioners’ substantive 

due process rights, guaranteed by the Pennsylvania Constitution, and prevent the 

City of Philadelphia from fulfilling its statutory duty to address public health 

menaces like gun violence.  

Underpinning the Plurality’s Opinion was its interpretation of this Court’s 

decision in Ortiz v. Commonwealth, 681 A.2d at 156.  The Plurality reads Ortiz to 

say that “Section 6120(a) is a valid exercise of legislative authority, and our General 

Assembly acted within the confines of the Pennsylvania Constitution, particularly 

article 9, section 2, when it decided to preempt local laws in the area of firearm 

regulation.”  Op. 38.  Because the Commonwealth Court interpreted Ortiz as saying 

that the “General Assembly” has the “sole power” to regulate firearms—which does 

nothing to address whether such a statutory scheme is constitutional—it held that the 

FPLs fully preempt any gun-safety legislation by municipalities.  Op. 2-3 & n.6.  See 

also Op. 35-38, 41. The Concurrence likewise construed Ortiz as leaving “little air” 

for firearm regulation at the local level.  Concurring 1–2.  
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These conclusions do not follow from Ortiz.  That decision involved different 

claims and therefore does not control the present case.  Moreover, Ortiz did not hold 

that Section 6120 is a field preemption statute that bars any attempt by municipalities 

to regulate firearms.  Further, if Ortiz supported such a broad interpretation of 

Section 6120, this Court should reconsider that decision in light of the epidemic 

levels of gun violence in certain areas of the Commonwealth, as multiple 

Commonwealth Court judges have urged.  Concurring 1-2; Dissent 24.  

A. The Plurality misapplied Ortiz. 

Ortiz is inapplicable to the instant case.  Ortiz addressed only whether 

municipalities had the power to enact local bans on assault weapons pursuant to 

principles of home rule, despite Section 6120.  681 A.2d at 154-155.  Ortiz did not 

involve a substantive due process challenge under Article I, Section 1 of the 

Pennsylvania Constitution.  Nor did it involve a claim of state-created-danger or a 

claim of impermissible interference with delegation of responsibilities.  In short, 

Ortiz did not consider the application of any “confines of the Pennsylvania 

Constitution” other than home rule.  Op. 36.  Because the constitutional and statutory 

challenges presented here were not before the Court in Ortiz, they are not foreclosed 

by Ortiz. 
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B. Ortiz did not hold that the FPLs impose field preemption. 

Ortiz also did not address the scope of preemption under Section 6120.  There 

it was undisputed that the assault weapons bans at issue violated the plain language 

of Section 6120, because they “purport[ed] to regulate the ownership, use, 

possession or transfer of certain firearms.”  Id.  Accordingly, Ortiz decided only that 

local firearm regulations that indisputably violated express provisions of a 

preemption statute were expressly preempted.  But the Commonwealth Court has 

since repeatedly misconstrued Ortiz by finding that the FPLs impose field 

preemption.   

The Commonwealth Court’s misreading of Ortiz is exemplified by Clarke, 

957 A.2d 361.  Citing “broad” and “unqualified” language in Ortiz, the 

Commonwealth Court in Clarke stated that firearm regulation was “an area … of 

statewide concern over which the General Assembly has assumed sole regulatory 

power.”  Id. at 364 (emphasis added).  But, in context, the Court’s statement in Ortiz 

that firearm regulation is a matter of “statewide concern” meant only that firearms 

regulation did not affect merely local administrative functions.  See, e.g., Ortiz, 681 

A.2d at 156, n.3 (noting that, under In re Addison, 122 A.2d 272 (Pa. 1956), 

“although the General Assembly may regulate home rule municipalities in 

substantive matters of State-wide concern, matters affecting merely the personnel 
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and administration of the offices local to Philadelphia and which are of no concern 

to citizens elsewhere may not be regulated”) (quotation and emphasis omitted).  In 

other words, Ortiz does not hold that Section 6120 created firearm field preemption 

in Pennsylvania.13 

Yet the Commonwealth Court has repeated Clarke’s erroneous conclusion 

that Ortiz preempted the entire field of firearm regulation, time and again, in the 

cases relied on by the Plurality.  See Nat’l Rifle Ass’n v. City of Phila. (NRA), 977 

A.2d 78, 82 (Pa.Cmwlth. 2009) (en banc) (construing Ortiz as announcing field 

preemption), overruled on other grounds by Firearm Owners Against Crime v. City 

of Harrisburg, 218 A.3d 497, 511-13 (Pa.Cmwlth. 2019) (en banc), appeal granted 

in part & denied in part, 230 A.3d 1012 (Pa. 2020); Dillon v. City of Erie, 83 A.3d 

467, 473 (Pa.Cmwlth. 2014) (same); see also Firearm Owners Against Crime v. 

Lower Merion Twp., 151 A.3d 1172, 1178 (Pa.Cmwlth. 2016). 

The Commonwealth Court’s imposition of complete field preemption from a 

passing phrase in Ortiz should be rejected. 

C. Section 6120 cannot be read as a field preemption statute. 

To the extent that Ortiz could support the notion that “the General Assembly, 

not city councils, is the proper forum” for firearm regulation, 681 A.2d at 287, the 

 
13 Indeed, Commonwealth Court opinions issued shortly after Ortiz understood the context of this 
phrase. See, e.g., In re Appointment of Dist. Attorney, 756 A.2d 711, 714 (Pa.Cmwlth. 2000). 
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decision should be reconsidered, as multiple judges have urged.  See, e.g., 

Concurring 1-2.  

As a textual matter, Section 6120 does not state that it preempts the entire field 

of local firearm regulation.  Rather, it provides that “[n]o county, municipality or 

township may in any manner regulate the lawful ownership, possession, transfer or 

transportation of firearms, ammunition or ammunition components when carried or 

transported for purposes not prohibited by the laws of this Commonwealth.”  18 

Pa.C.S. § 6120 (emphases added).  This language enumerates only four types of 

activities subject to preemption—ownership, possession, transfer, and 

transportation—and qualifies each of those activities with the term “lawful” and the 

phrase “when carried or transported for purposes not prohibited by the laws of this 

Commonwealth.”  This falls far short of field preemption.  “[T]he mere fact that the 

General Assembly has enacted legislation in a field does not lead to the presumption 

that the state has precluded all local enactments in that field; rather, the General 

Assembly must clearly evidence its intent to preempt.”  Hoffman Mining Co. v. 

Zoning Hearing Bd. of Adams Twp., 32 A.3d 587, 593 (Pa. 2011).  That intent is 

absent from the plain text of the statute. 

More fundamentally, the Commonwealth Court’s expansive interpretation of 

Section 6120 raises grave constitutional concerns.  It is a bedrock principle that this 
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Court should construe Section 6120 in a manner that would afford it 

constitutionality.  See 1 Pa.C.S. § 1922(3).  

Ortiz concluded that, because Article I, Section 21 (the Right to Bear Arms) 

applies throughout the Commonwealth, the regulation of “the ownership of firearms 

. . . is a matter of statewide concern” on which the General Assembly may enact 

statewide legislation.  681 A.2d at 286-87.  But it does not follow that there are no 

constitutional limits on the General Assembly’s ability to preempt local firearm 

laws.  Indeed, this Court in Robinson Township held that preemption legislation on 

matters of “statewide concern” nevertheless violated Article I and enjoined its 

enforcement.  83 A.3d at 978, 1000.  Here, too, the FPLs exceed the limits on the 

Legislature’s power to preempt, as they violate Article I, Section I. Supra pp. 16-19.  

This Court is not “bound” by any part of Ortiz that “cannot bear scrutiny, 

either on its own terms or in light of subsequent developments.”  William Penn Sch. 

Dist. v. Pa. Dep’t of Educ., 170 A.3d 414, 456 (Pa. 2017); see also Tincher v. Omega 

Flex, Inc., 104 A.3d 328, 352 (Pa. 2014) (“[T]he Court’s general faithfulness to 

precedent is not sufficient justification to buttress judicial decisions proven wrong 

in principle or which are unsuited to modern experience and which no longer 

adequately serve the interests of justice.” (quotation marks omitted)); 

Commonwealth v. Torsilieri, 232 A.3d 567, 595-96 (Pa. 2020) (“[T]his Court will 
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not turn a blind eye to the development of scientific research, especially where such 

evidence would demonstrate infringement of constitutional rights.”).  In light of the 

drastic increase in gun violence since Ortiz, multiple judges of the Commonwealth 

Court have now “urge[d]” this Court “to reconsider the breadth of the Ortiz doctrine 

and allow for local restrictions narrowly tailored to local necessities.”  Armstrong, 

271 A.3d at 569 (Leadbetter, S.J., concurring); see also Concurring 2; Dissenting 

24.  This Court should do so here.14 

II. Petitioners have Sufficiently Alleged that the FPLs Deprive Them of 
Their Right to Enjoy and Defend Life and Liberty under Article I, 
Section 1 of the Pennsylvania Constitution. 

Article I, Section I grants all Pennsylvanians “certain inherent and 

indefeasible rights, among which are those of enjoying and defending life and 

liberty.”  Pa. Const. art. I, § 1.  Before the enactment of the FPLs, one crucial way 

Pennsylvanians ensured their “enjoy[ment] and defen[se of] life and liberty” was by 

adopting local firearm regulations, tailored to prevent or reduce gun violence in their 

specific communities.  See supra pp. 6-7; see generally, e.g., Lehman v. Pa. State 

 
14 Critically, clarifying that Section 6120 is not a field preemption statute will not alone save it 
from constitutional peril; it will merely correct the Commonwealth Court’s erroneous application 
of Ortiz here.  If this Court agrees that the lower courts have read Section 6120 too broadly, it 
should vacate and remand this case so that the Commonwealth Court can, in the first instance, 
determine whether the Proposed Regulations are still preempted, and whether such preemption can 
pass constitutional muster.  Such a procedure will ensure that an adequate record is built in the 
lower court. 
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Police, 839 A.2d 265, 273 (Pa. 2003) (recognizing that firearm restrictions are an 

“exercise of the police power for the good order of society and protection of the 

citizens”).  Because the FPLs, as interpreted by the Commonwealth Court, prohibit 

virtually any local regulation of firearms, they violate Article I, Section 1.  

This Court has made clear that the General Assembly’s power to encroach 

upon Article I, Section 1’s substantive due process guarantees is “limited and subject 

to judicial review.”  Ladd v. Real Estate Comm’n, 230 A.3d 1096, 1108 (Pa. 2020).  

Because the Commonwealth Court failed to properly analyze the factual allegations 

of the Petition under the appropriate framework, its dismissal of Count II should be 

reversed.  See id. at 1116 (overruling grant of demurrer where petitioner “present[ed] 

a colorable claim” that a challenged statute was unconstitutional as applied to her 

and that it was not clear from doubt that the statute was constitutional). 

A. The FPLs infringe on rights protected by Article I § 1. 

The Plurality Opinion sustained preliminary objections to Count II on the 

mistaken ground that Petitioners’ substantive due process claim was based on a 

“right to have the government protect them from private acts of violence.”  Op. 36.  

But Count II makes no such claim; it asserts that Petitioners’ right to “enjoy[] and 

defend[] life and liberty” under Article I, Section 1 includes the right to protect 
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themselves from gun violence by means of local regulation.  R.133a-R.135a.  The 

Plurality failed to analyze this claim under that rubric.  

Article I, Section 1 was “established for the protection of personal safety and 

private property.”  Appeal of Ervine, 16 Pa. 256, 263 (1851).  Its protections include 

the right to “enjoy[] and defend[] life and liberty,” as well as “substantive due 

process” rights “interwoven within our judicial framework to guarantee fundamental 

fairness and substantial justice.”  Khan v. State Bd. of Auctioneer Examiners, 842 

A.2d 936, 946 (Pa. 2004).  Indeed, Article I, Section I “provides a stronger textual 

basis for substantive protection of important interests than do the federal due process 

clauses.”  Seth F. Kreimer, Still Living After Fifty Years: A Census of Judicial 

Review Under the Pennsylvania Constitution of 1968, 71 Rutgers U.L. Rev. 287, 

327 (2018); see also Shoul v. Commonwealth, Dep’t of Transp., Bureau of Driver 

Licensing, 173 A.3d 669, 677 (Pa. 2017) (noting that the Pennsylvania Constitution 

requires a more exacting test of state statutes than its federal counterpart).15  And 

“liberty” has long been understood to extend to “an effectual share in the making 

and administration of the laws” as “the best apparatus to secure th[e] protection” of 

 
15 Moreover, the right to defend oneself under Article I, Section 1 is “broader than, and not 
dependent on, a right to bear arms,” as the right to bear arms “is not absolute and may be restricted 
in the exercise of police power for the good order of society and protection of citizens.”  Madzivo 
v. Phila. Housing Auth., No. 1215 CD 2013, 2014 WL 1891388, at *5 (Pa.Cmwlth. May 12, 2014) 
(citation omitted). 
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other rights and interests, including specifically “local and institutional self-

government,” which “arises out of a willingness of the people to attend to their own 

affairs.”  John Bouvier, Law Dictionary, Adapted to the Constitution and Laws of 

the United States of America, and of the Several States of the American Union (14th 

ed., Philadelphia, George W. Childs 1871). 

At stake is a fundamental right: the right to “enjoy[] and defend[] life and 

liberty.”  Pa. Const. art. I, § 1.  The direct consequence of preempting local 

legislation has been the unnecessary death by gun violence of Black and Hispanic 

citizens, particularly young Black men in Pittsburgh and Philadelphia.  R.54a-R.55a, 

R.72a-R.73a.  As President Judge Cohn Jubelirer put it (quoting Senior Judge 

Leadbetter): It is not “consistent with simple humanity to deny basic safety 

regulations to citizens who desperately need them.”  Concurring 2 (quoting 

Armstrong, 271 A.3d at 569 (Leadbetter, S.J., concurring)).  Judge Ceisler similarly 

wrote in her dissent that fundamental rights are at stake, noting that “‘[a]ny concern 

for a functional separation of powers is, of course, overshadowed if the classification 

impinges upon the exercise of a fundamental right[].’”  Dissenting 12 (quoting 

Gondelman v. Commonwealth, 554 A.2d 896, 899 (Pa. 1989)).  Senior Judge 

Leadbetter was even more direct in her concurrence in Armstrong: “When a child 

cannot leave his home to walk to the corner of his street without risking the prospect 
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of being caught in a crossfire, we are denying him the most fundamental right, that 

of life and liberty….”  271 A.3d at 569.  That is the reality in Pennsylvania, where 

“Black Pennsylvanians are 19 times more likely to die by gun homicide than White  

Pennsylvanians” and where, in Philadelphia alone, 12 children were fatally shot in a 

single year.  R.76a, R.78a.  Lest there be any doubt, Petitioners are concerned with 

life and death.  Nothing could be more fundamental. 

The FPLs deprive Pennsylvanians of this fundamental right by preventing 

them from protecting themselves from gun violence through local regulation.  The 

Petition sufficiently alleges that regulations like a permit-to-purchase requirement, 

bulk-purchasing restrictions (i.e., one-gun-per-month limits), and extreme-risk-

protection ordinances would dramatically reduce the risks of gun violence in their 

communities.  See R.113a-R.130a.  The FPLs eviscerate the ability of Petitioners to 

collectively enact such measures, thus depriving them of their substantive due 

process rights to “enjoy[] and defend[] life and liberty.”  R.134a.  

This right to self-defense by legislation is supported by decisions of this Court 

and the Commonwealth Court in Robinson Township v. Commonwealth.  That case 

involved a challenge to Act 13 of 2012, which regulated fracking in the Marcellus 

Shale reserve by, among other things, “preempt[ing] local regulation, including 

environmental laws and zoning code provisions.”  52 A.3d 463, 468 (Pa.Cmwlth.) 
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(en banc) (footnote omitted), aff’d in part & rev’d in part, 83 A.3d 901 (Pa. 2013).  

The Commonwealth Court agreed that Act 13 violated the substantive due process 

protections of Article I, Section 1, explaining that local zoning protected “property 

owners from activities that interfere with the use and enjoyment of their property,” 

and reasoning that Act 13 “violates substantive due process” because it neither 

advanced this interest nor applied it in a way that was “[]rational.”  Id. at 480–81, 

485.  

This Court affirmed in relevant part in a divided opinion. Robinson Twp. II, 

83 A.3d at 985.  Because the plurality based its ruling on the Environmental Rights 

Amendment, it did not address petitioners’ due process claims, but it also did not 

dispute the lower court’s due process analysis.  Id.  

Then-Justice Baer, providing the deciding vote, stated that he would affirm 

the Commonwealth Court’s due process ruling as “the narrower avenue to resolve 

th[e] appeal.”  Id. at 1001 (Baer, J., concurring).  He agreed that local zoning 

ordinances protect interests safeguarded by Article I, Section 1, and constitute a 

“constitutionally ordained mandate.”  Id. at 1002.  Although acknowledging that the 

General Assembly had authority to revise the Municipalities Planning Code, which 

implements zoning, it could do so only “with full respect and deference to the 

constitutional underpinning of those laws.”  Id.  In concluding that Act 13 exceeded 
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this limitation, Justice Baer emphasized “Pennsylvania’s extreme diversity,” noting 

that “[t]he population density of Philadelphia is 11,450 people per square mile, while 

in Cameron County it is 13 people per square mile.”  Id. at 1006.  He therefore 

questioned “[h]ow can the legislature’s ‘one size fits all’ within Act 13 possibly 

protect the constitutional rights of the landowners of this diverse citizenry and 

geography?”  Id.  Justice Baer concluded that Pennsylvanians “in different parts of 

the Commonwealth (and even different neighborhoods in the same municipality), 

will be arbitrarily impacted by the imposition of Act 13 upon our political 

subdivisions,” in violation of Article I, Section 1.  Id. at 1008.  

Similarly, Petitioners have adequately alleged that the FPLs infringe upon a 

protected constitutional interest.  The preemption of local firearm regulation 

implicates the constitutional protection of Article 1, Section 1 as much if not more 

than the preemption of local zoning laws—as recognized by the judges of the 

Commonwealth Court who called this right “fundamental.”  These critical rights 

require that the FPLs be subjected to constitutional scrutiny, which they cannot 

survive.  

B. The FPLs do not survive Article I scrutiny of any level. 

Even though the FPLs infringe both the fundamental right to life and the 

important liberty interest in defending oneself through local control, the Plurality 
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erroneously applied rational-basis review instead of strict or intermediate scrutiny to 

Count II.  The Plurality also failed to properly conduct its rational-basis review, 

relying on a rationale for the FPLs pulled from another jurisdiction; and it failed to 

consider whether the Proposed Regulations would even implicate such a rationale. 

The requisite level of judicial review is determined by the nature of the rights 

implicated.  See, e.g., Germantown Cab Co. v. Phila. Parking Auth., 206 A.3d 1030, 

1042 (Pa. 2019); James v. SEPTA, 477 A.2d 1302, 1305-06 (Pa. 1984).  Strict 

scrutiny applies when a statute restricts or burdens a fundamental right.  

Germantown Cab, 206 A.3d at 1042; Diop v. Bureau of Prof’l & Occupational 

Affairs, 272 A.3d 548, 563 (Pa.Cmwlth. 2022).  A “heightened level of scrutiny,” 

“colloquially deemed intermediate scrutiny,” applies when a statute infringes on 

certain “important rights.”  Yanakos v. UPMC, 218 A.3d 1214, 1222 (Pa. 2019) 

(applying intermediate scrutiny to an Article I, Section 11 challenge).  Constitutional 

rights that “have been considered important enough to warrant this heightened 

scrutiny have been described those affecting liberty interests, or a denial of a benefit 

vital to the individual.”  Fischer v. Dep’t of Pub. Welfare, 502 A.2d 114, 122 (Pa. 

1985) (citing Laurence Tribe, Am. Const. Law § 16-31 (1978)) (internal quotation 

marks omitted).  Rational basis review applies to other protected rights that are not 
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fundamental.  See, e.g., Yanakos, 218 A.3d at 1222; Germantown Cab, 206 A.3d at 

1042.   

The FPLs implicate the fundamental right to life, as discussed supra, and are 

subject to strict scrutiny.  This means they can survive only “if the[ir] infringement 

is supported by a compelling state interest and if the infringement is narrowly 

tailored to effectuate that interest.”  Hiller v. Fausey, 904 A.2d 875, 885–86 (Pa. 

2006).  

Alternatively, the FPLs implicate at least important rights and are thus subject 

to intermediate scrutiny.  This is because of the “explicit inclusion in our 

constitution” and “historical significance” of Article I, Section 1’s “inherent and 

indefeasible right” to “enjoy[] and defend[] life and liberty.”  Yanakos, 218 A.3d at 

1222; see also James v. SEPTA, 477 A.2d 1302, 1306 (Pa. 1984); Fischer v. Dep’t 

of Pub. Welfare, 502 A.2d 114, 122 (Pa. 1985).  The enactment of ordinances like 

the Proposed Regulations would all bear on the “defense” of one’s life and liberty 

and are protected as an important interest under, among other cases, Robinson 

Township as discussed supra.16  Accordingly, the FPLs must be at least 

 
16 Common sense also supports applying heightened scrutiny in an Article I, Section 1 challenge 
like this one. Preempting local laws that protect “personal safety,” Appeal of Ervine, 16 Pa. at 263, 
threatens lives—to say the least, a “benefit vital to the individual.”  James, 477 A.2d at 1306.  The 
Petition explains how the FPLs do just that.  State actions to prohibit such important and 
desperately needed local safety regulations should be subject to at least the same level of scrutiny 
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“substantially or closely related to an important government interest” to pass 

constitutional muster, Yanakos, 218 A.3d at 1216, the standard applied in due 

process challenges involving “important rights,”   See Robinson Township, 83 A.3d 

at 1003 (Baer, J., concurring) (applying a “substantial relationship” test (citing 

cases)); accord, e.g., Upper Salford Twp. v. Zoning Hearing Bd. of Upper Salford 

Twp., 238 A.3d 534 (Pa.Cmwlth. 2020) (citing Twp. of Exeter v. Zoning Hearing 

Bd. of Exeter Twp., 962 A.2d 653, 661 (Pa. 2009)); see also, e.g., Lutz v. City of 

York, 899 F.2d 255, 270 (3d Cir. 1990) (applying intermediate scrutiny to provision 

restricting right to intrastate travel).  The Plurality Opinion’s failure to consider or 

apply a heightened scrutiny standard warrants reversal.  

The FPLs would fail even rational basis review.  Statutes that implicate a 

constitutional interest but do not invoke heightened scrutiny, such as those 

implicating driving privileges or occupational interests, nevertheless “must not be 

unreasonable, unduly oppressive or patently beyond the necessities of the case,” and 

the means employed by the Commonwealth must have a “real and substantial 

relation” to a “legitimate” government purpose.  Ladd, 230 A.3d at 1109 (quoting 

Shoul, 173 A.3d at 677).  A courts thus conducts a “means-end review” in which it 

“weigh[s] the rights infringed upon by the law against the interest sought to be 

 
as state actions that implicate the “important interest in access to the courts.”  Yanakos, 218 A.3d 
at 1222 (quotation omitted) (applying intermediate scrutiny to Article I, Section 11 challenge). 
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achieved by it, and also scrutinize[s] the relationship between the law (the means) 

and that interest (the end).”  Id. at 1108 (quoting Nixon, 839 A.2d at 286-87); Dep’t 

of Transp., Bureau of Driver Licensing v. Middaugh, 244 A.3d 426, 433 (Pa. 2021).  

Laws fail rational basis review where they “sweep unnecessarily broadly.”  

Pa. Med. Soc. v. Foster, 608 A.2d 633, 636 (Pa.Cmwlth. 1992) (citing Adler v. 

Montefiore Hosp. Ass’n of W. Pa., 311 A.2d 634, 640 (1973)); accord Peake v. 

Commonwealth, 132 A.3d 506, 519 (Pa.Cmwlth. 2015).  Laws also fail this test and 

therefore violate Article I, Section 1 where the particular application of the law “will 

do little to achieve the evident legislative objective.”  Middaugh, 244 A.3d at 434.  

Here, preempting the Proposed Regulations has not achieved any valid 

legislative objective.  Even crediting the Plurality’s conclusion that the “need for 

uniformity” is a “legitimate” interest served by the FPLs,17 Op. 37, this interest has 

no relationship to the Proposed Regulations.  As discussed supra, none of the 

Proposed Regulations implicates such an interest.  For example, permit-to-purchase 

requirements and one-gun-per-month limits would apply only to sales in a 

jurisdiction that had adopted such measures.  There could be no concern that a gun 

owner who lawfully purchased a firearm in one jurisdiction could violate the laws 

 
17 The Plurality’s only support for this proposition was an opinion from Michigan’s intermediate 
appellate court. Op. 37 (citing Cap. Area Dist. Library v. Mich. Open Carry, Inc., 826 N.W.2d 736 
(Mich. Ct. App. 2012)).  
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of another.  None of the ordinances at issue create any uncertainty about where or 

whether a firearm owner can “possess a gun.” Op 37.  

The Plurality’s critical error was its failure to consider whether the FPLs are 

“unreasonable, unduly oppressive or patently beyond the necessities of the case.” 

Ladd, 230 A.3d at 1102.  The Plurality did not consider at all whether they “sweep 

unnecessarily broadly,” Foster, 608 A.2d at 636, or whether applying them to 

prohibit local ordinances concerning permit-to-purchase, one-gun-per-month, or 

ERPOs would “achieve the evident legislative objective.”  Middaugh, 244 A.3d at 

434.  Instead, the Plurality simply relied on Ortiz and its progeny to suggest that the 

General Assembly’s “policy-based decision to prohibit municipalities from 

intruding into the arena of firearm regulation” effectively immunizes it from any 

level of judicial review.  See Op. 38.  But Ortiz did not even mention Article I, 

Section 1, and as Judge Ceisler’s dissent correctly stated, the constitutional challenge 

presented here “was not before the Supreme Court in Ortiz,”  Dissenting 24.  Having 

failed to credit the factual allegations, or even attempt to examine the relationship 

between the purportedly “legitimate” interest and the means used to achieve it 

(preemption of life-saving statutes that would not engender confusion), the Plurality 

failed in its rational basis review. 
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Moreover, the Plurality Opinion’s own acknowledgment that the 

Commonwealth’s interest in uniformity is merely “legitimate,” without a finding 

that it is “compelling,” dooms it under the strict scrutiny standard that should apply 

if, taking the Petition’s allegations as true, the FPLs burden the fundamental right to 

life.  Compare sec. II.B, supra, with Hiller, at 885–86. 

In short, the Plurality found a “substantial relationship” between the purported 

state interest and the FPLs only by ignoring the actual measures Petitioners want to 

adopt and failing to consider whether their prohibition would achieve an appropriate 

objective.  Op. 36-38.  Having ignored the factual allegations of the Petition, the 

Plurality’s Opinion warrants reversal so that Petitioners may prove the ways in 

which in the FPLs burden their constitutional rights and are irrational as applied to 

the Proposed Regulations.   

III. Petitioners Have Stated a Claim Under the State-Created-Danger 
Doctrine. 

Count I alleges a violation of Article I, Section 1 of the Pennsylvania 

Constitution under the state-created-danger doctrine.  Under that doctrine, the state 

violates substantive due process rights when it “acts to create or enhance a danger 

that deprives the plaintiff of his or her . . . right to substantive due process.”  Morrow 

v. Balaski, 719 F.3d 160, 177 (3d Cir. 2013) (en banc); see also id. at 167 (citing 

Kneipp v. Tedder, 95 F.3d 1199 (3d Cir. 1996) (due process guarantees “can impose 



 
 

 

- 40 - 

an affirmative duty to protect if the state’s own actions create the very danger that 

causes the plaintiff’s injury”)).   

Courts have applied this “state-created danger” doctrine in a variety of 

contexts, often where the state exposes people to third-party violence or other danger 

by restricting their liberty, including in educational institutions, foster homes, and 

traffic stops.  See, e.g., Maxwell ex rel. Maxwell v. Sch. Dist. of City of Phila., 53 F. 

Supp. 2d 787, 789, 792-93 (E.D. Pa. 1999) (doctrine applicable where student was 

raped after school defendants locked classroom door, “effectively blocking student’s 

ability to leave the room”); Kneipp, 95 F.3d at 1208-11 (doctrine applicable where 

officer abandoned intoxicated person following car stop); Reed v. Gardner, 986 F.2d 

1122 (7th Cir. 1993) (similar).  Courts have also applied it where affirmative acts by 

officials increased the opportunity for a crime.  See, e.g., Pearce v. Est. of Longo, 

766 F. Supp. 2d 367 (N.D.N.Y. 2011) (doctrine applicable where police department 

and chief enabled domestic abuser by “discourag[ing] [plaintiff] from making 

reports or seeking an Order of Protection” and “affirmatively order[ing] that [the 

attacker] be permitted to remain on duty and keep his weapons”), aff’d in relevant 

part, 473 F. App’x 16, 18-19 (2d Cir. 2012); D.N. ex rel. Nelson v. Snyder, 608 F. 

Supp. 2d 615, 627 (M.D. Pa. 2009) (doctrine applicable where police officer abused 
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a foster child in his care, after department destroyed his confession to possession of 

child pornography).  

While this Court has not yet explicitly recognized the state-created-danger 

doctrine under Article I, Section 1, it is well-settled that due process guarantees 

under the state constitution are “identical to those which extend to interests protected 

by the Due Process Clause of the Fourteenth Amendment.”  R. v. Commonwealth, 

Dep’t of Pub. Welfare, 636 A.2d 142, 153 (Pa. 1994). Thus, the state-created-danger 

doctrine, which invokes due process guarantees, is equally applicable to the right to 

“enjoy[] and defend[] life and liberty” under Article I, Section 1 of the Pennsylvania 

Constitution.  See, e.g., id. at 152-53. 

The Plurality held that the doctrine does not apply to legislation, so that no 

statute could ever be held unconstitutional as a state-created danger, and also that 

Petitioners’ allegations did not satisfy the elements of a state-created-danger claim.  

Op. 16-33.  Both of these rulings are wrong. Legislation is not categorically immune 

from state-created-danger challenges, and Petitioners adequately pleaded every 

required element of a claim under that doctrine.  

A. Legislation is Not Immune from State-Created-Danger Claims. 

The Plurality’s primary basis for sustaining Petitioners’ preliminary 

objections on Count 1 was its erroneous conclusion that it was bound by Johnston 
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v. Township of Plumcreek, 859 A.2d 7, 13 (Pa.Cmwlth. 2004).  In Johnston, the 

Commonwealth Court observed that “as far as can be determined, the ‘state-

created danger’ body of jurisprudence has never been used to nullify a statute or 

ordinance” Id., (cited at Op. 18), and noted “we will not do so here.”  Id. at 14, 

(cited at Op. 18). But the fact that the state-created-danger doctrine had not 

previously been applied to a statute does not mean that it cannot be.  

Moreover, the court in Johnston held that the state-created-danger doctrine 

“d[id] not fit the facts” of the complaint.  859 A.2d at 13-14.  At issue was the 

constitutionality of ordinances requiring homeowners in Plumcreek and Kittanning 

Townships to connect their homes to the local water system.  The homeowners 

“asserted that as a result of the terrorist attacks on September 11, 2001, and the 

nation’s war on terrorism, there [wa]s now a real and present danger of terrorist 

attacks on public water systems.”  Id.  The court found, however, that the harm 

alleged “was conjectural, not imminent and real,” and that there were no allegations 

that the petitioners were “in imminent danger and at special risk.”  Id. at 13.  In short, 

Johnston was premised on speculative factual claims, and any pronouncement by 

the court that a state-created-danger challenge to legislation is prohibited should be 

confined to these facts.  
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The allegations in this case are starkly different: the harm caused by gun 

violence in Petitioners’ communities is current and manifests on a daily basis, and 

the link between the FPLs and gun violence is supported by an extensive body of 

published, well-respected research—some of it presented directly to Respondents, 

see R.90a-R.113a.  And these harms fall disproportionately on Petitioners—Black 

and Hispanic individuals living in neighborhoods with high concentrations of 

poverty in Philadelphia and Pittsburgh.  As discussed infra, these claims are squarely 

cognizable under the state-created-danger doctrine.  

Most importantly, there is no principled basis for uniquely immunizing all 

legislation from state-created-danger challenges. The doctrine is grounded in 

substantive due process principles: it derives from the U.S. Supreme Court’s 

decision in DeShaney v. Winnebago Cty. Dep’t of Soc. Servs., 489 U.S. 189, 197 

(1989), and provides an exception to the rule that due process guarantees do not 

normally impose a duty on state actors to protect against actions by third parties.  See 

Morrow, 719 F.3d at 166.  Legislation, like executive action, is subject to substantive 

due process review.  See, e.g., Washington v. Glucksberg, 521 U.S. 702 (1997).  

Where legislation “create[s] the very danger that causes the plaintiff’s injury,” 

Morrow, 719 F.3d at 166, and where the other elements of the claim can be proved, 

that legislation gives rise to a state-created danger claim. 
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The Plurality’s position also makes little sense; formalized legislation by a 

governmental unit gives rise to greater liability than individual action, not less.  

Monell v. Dep’t of Soc. Servs. of City of N.Y., 436 U.S. 658, 690, 692 (1978) 

(municipality may face § 1983 liability for harm caused by a policy or ordinance); 

Pembaur v. City of Cincinnati, 475 U.S 469, 479 (1986).  Further, when the 

municipality itself—rather than an individual state actor—violates a plaintiff’s 

constitutional rights, it is not entitled to qualified immunity or a “good faith” 

defense.  Owen v. City of Independence, Mo., 445 U.S. 622, 650–51 (1980).  To 

exempt legislation from limitations on the legislature’s ability to endanger its own 

citizens would turn the state-created danger doctrine, and the due process protections 

on which it is based, on their heads.18 

Where a statute prevents life-saving local regulation, a state-created-danger 

claim is an appropriate mechanism for challenging the statute’s constitutionality.  

 
18 The Plurality, again citing Johnston, noted that “state-created danger theory is a construct by 
which damages are awarded for constitutional torts.”  But state-created danger theory is also a 
construct by which to enjoin a policy or practice that is unconstitutional.  See M.D. by Stukenberg 
v. Abbott, 907 F.3d 237, 271 (5th Cir. 2018) (citing state-created danger cases and upholding in 
part an “expansive injunction mandating dozens of specific remedial measures” that made 
sweeping changes to Texas’s foster care system); Lozano v. Baylor Univ., 408 F. Supp. 3d 861, 
887 n.8 (W.D. Tex. 2019); Gormley v. Wood-El, 93 A.3d 344, 363-64 (N.J. 2014); Bennett ex rel. 
Irvine v. City of Phila., No. 03-cv-5685, 2003 WL 23096884, at *5 (E.D. Pa. Dec. 18, 2003) 
(declining to dismiss state-created-danger count seeking injunction against a city, a municipal 
agency, and an agency official concerning effective procedures for locating children missing from 
the agency’s care).Striking down a statute is simply the appropriate remedy whenever a court finds 
that statute unconstitutional.   
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This Court should reject the Plurality’s arbitrary rule to the contrary; indeed, this 

Commonwealth’s courts have in the past invalidated statutes based on substantive 

due process grounds.  See, e.g., Nat’l Land & Inv. Co. v. Kohn, 215 A.2d 597 (Pa. 

1965) (affirming the invalidation of zoning requirement, finding no rational basis 

for the action); C & M Devs., Inc. v. Bedminster Twp. Zoning Hearing Bd., 820 A.2d 

143, 159 (Pa. 2002) (finding township’s zoning ordinance unreasonable and not 

substantially related to township’s interest); Main St. Dev. Grp. v. Tinicum Twp. Bd. 

of Supervisors, 19 A.3d 21 (Pa. Commw. Ct. 2011) (invalidating township’s zoning 

ordinance as an unconstitutional deprivation of substantive due process).  

B. Petitioners have adequately pleaded the four elements of a 
state-created-danger claim. 

The Plurality also ruled, in the “alternative,” that Petitioners failed to state a 

valid claim. Op.  18-32.  Four elements are required to state a cognizable claim of 

state-created danger: 

1) the harm was foreseeable and fairly direct; 
 

2) a state actor acted with a degree of culpability that shocks the 
conscience; 
 

3) a relationship between the state and the plaintiff existed such that 
the plaintiff was a foreseeable victim of the defendant’s acts, or a 
member of a discrete class of persons subjected to the potential harm 
brought about by the state’s actions, as opposed to a member of the 
public in general; and 
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4) a state actor affirmatively used his or her authority in a way that 
created a danger to the citizen or that rendered the citizen more 
vulnerable to danger than had the state not acted at all. 

 
Morrow, 719 F.3d at 177.  

Petitioners have adequately pleaded all four elements.  Since review of 

preliminary objections in the nature of a demurrer is “limited [to] the question” of 

“whether, on the facts averred, the law says with certainty that no recovery is 

possible,” Bilt-Rite Contractors, Inc. v. The Architectural Studio, 866 A.2d 270, 274 

(Pa. 2005), this Court should hold that Petitioners have stated a claim. 

1. Petitioners have alleged the foreseeability necessary to meet the 
first and third elements of their claim. 

The Plurality Opinion observed that the state-created-danger doctrine relies 

heavily on “the legal concept of foreseeability,” and analyzed the first and third 

elements of the test—foreseeable harm and membership in a discrete class of 

foreseeable victims—together.  Op. 20-21.  Notably, however, the Plurality found 

fault only with Petitioners’ allegations as to the third prong.  Id. at 21-25. 

The Plurality did not question the adequacy of Petitioners’ allegations on 

prong one: that the harm they have suffered was “foreseeable and fairly direct.”  

Morrow, 719 F.3d at 177.  The Petition lays out the myriad ways the deadly toll of 

the FPLs was foreseeable to Respondents.  Indeed, it has stared them in the face for 

nearly fifty years.  See R.90a-R.113a.  When the General Assembly first debated 
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Section 6120 in 1973, many legislators warned that it would have lethal 

consequences in particular Philadelphia neighborhoods.  R.91a-R.96a.  Before the 

General Assembly expanded Section 6120 in 1993, members from the Philadelphia 

area and then-Governor Bob Casey Sr. again spelled out that the law would result in 

more gun deaths in Philadelphia’s hardest-hit communities, and that, by contrast, 

municipal firearm regulations (including those passed by Philadelphia and 

Pittsburgh) would save lives.  R.98a-R.104a.  In 1999, R.105a-R.107a, and 2014, 

R.108a-R.111a, Philadelphia-area state legislators reiterated that expanding Section 

6120 would increase gun deaths and injuries in Black, Hispanic, and impoverished 

neighborhoods. 

Petitioners’ allegations, which demonstrate a direct correlation between the 

prohibition on firearm ordinances and higher rates of  firearm violence, also amply 

satisfy the requirement that the harm at least be “fairly direct.”  But for the FPLs, 

Philadelphia would enact local gun laws that are known to reduce gun violence.  

Indeed, licensing requirements have successfully reduced gun violence in other 

places, as published studies have documented for decades.  R.116a-R.119a.  Peer-

reviewed studies have also documented for decades that waiting periods and one-

gun-per-month limits dramatically reduce gun violence, straw purchases, and gun 

trafficking.  R.121a-R.122a.  The life-saving effect of ERPO laws are well 
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documented.  R.127a-R.128a.  The General Assembly has repeatedly been informed 

of these empirical findings but has opted to disregard them every time.  R.119a, 

R.122a-R.125a, R.128a-R.129a.  

Petitioners also pleaded sufficient facts demonstrating that the harm of gun 

violence overwhelmingly falls on discrete groups, separate from harm to the general 

public.  Individual Petitioners are members of communities that bear a hugely 

disproportionate share of the scourge of gun violence.  “Black Pennsylvanians are 

19 times more likely to die by gun homicide than White Pennsylvanians.”  R.73a.  

In Pennsylvania, the firearm homicide rate among non-Hispanic Black men ages 15-

24 and ages 25-34 is 114 and 105.9 deaths per 100,000 persons, respectively.  R.73a-

R.74a.  In contrast, non-Hispanic white men have a firearm homicide rate of under 

3 deaths per 100,000 persons for the same age groups.  Id.  Philadelphia has the 

highest firearm homicide rate of any county in Pennsylvania, followed by 

Allegheny.  R.76a.  And gun violence is heavily concentrated in Philadelphia and 

Pittsburgh’s poorest, predominantly Black neighborhoods, where young men are the 

most susceptible.  R.75a-R.80a. 

Petitioners also alleged facts showing that Respondents have long known that 

the effects of gun violence are dramatically elevated in these communities.  The 

House Judiciary Committee heard testimony in 2007 that “[h]omicide is the leading 
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cause of death for young Black men, and Philadelphia, Pennsylvania leads the 

nation,” R.124a-R.125a.  In 2014, the House heard that “[o]f the 247 murders 

Philadelphia witnessed in 2013, 201 of them, (81.4%) were by gunshot.  And among 

[these] murders, 191 of the 247 victims were black, 224 were male, and 160 were 

under age 34.”  R.109a-R.110a (second alteration in original). 

Despite these detailed allegations, the Plurality held that because the FPLs are 

“inherently directed at the public in general and not at any specific individual or 

discrete class of individuals,” Petitioners failed to establish the third element of their 

state-created danger claim.  Op. 26, 32.  This was error.   

Mark v. Borough of Hatboro, 51 F.3d 1137 (3d Cir. 1995), relied on by the 

Plurality, is inapposite.  There, a victim of arson by an off-duty firefighter claimed 

that the borough’s failure to screen prospective firefighters adequately constituted a 

state-created danger.  The Third Circuit disagreed, in part because the arson victim 

was no more vulnerable to injury than the general public.  51 F.3d at 1153.  Mark 

stands, at most, for the proposition that state action does not constitute a state-created 

danger when generally applicable action threatens generally applicable harm.  

Accord Morse v. Lower Merion Sch. Dist., 132 F.3d 902, 913 n.12 (3d Cir. 1997) 

(interpreting Mark to say that the state-created danger doctrine is not appropriate in 
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situations “[w]here the state actor has allegedly created a danger towards the public 

generally, rather than an individual or group of individuals”) (emphasis added). 

Here, Petitioners allege that while the FPLs may be generally applicable, they 

disproportionately harm “a limited group of potential plaintiffs . . . [who] were 

‘foreseeable’ victims,” Morse, 132 F.3d at 913 n.12.  The FPLs do not have to 

“actively promote” or “mandate[] citizens to inflict harm upon each other with 

firearms,” Op. 28, to render Petitioners members of a discrete class of foreseeable 

victims.  It is sufficient that Petitioners allege that they and their specific 

communities bear a vastly greater burden of gun violence than the general public, 

and that Respondents are and have long been aware of this fact.  

The Plurality’s ruling was also based on its misapprehension that the class of 

foreseeable victims was defined only by “race and/or ethnicity and/or the fact that 

they reside in either the City of Philadelphia or the City of Pittsburgh, the both of 

which . . . are high crime areas.”  Op. 31.  The Plurality held that a class defined by 

ethnicity or crime rate was insufficient because “regardless of the racial and/or ethnic 

background of each of the Petitioner Citizens, all the Petitioner Citizens are still 

members of the public,” and similarly, “an alleged heightened danger posed to 

residents of cities is still a danger to the public at large.”  Op. 32.  
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But Petitioners’ state-created danger claim is not based on the mere facts of 

their races or ethnicities, or the cities where they live.  Gun violence in Pennsylvania 

impacts specific, identifiable subgroups—namely, deeply impoverished and/or 

heavily Black or Hispanic urban neighborhoods—at starkly different rates from 

those experienced by the general public.  See, e.g., R.72a-R.80a.  As a result, a 

resident of Strawberry Mansion or Kensington is in a categorically different position 

than residents of low-gun-violence neighborhoods in Philadelphia or Pittsburgh.  

The Plurality failed to credit these allegations, contrary to its duty at the preliminary 

objections stage to accept as true “all material facts . . . [and] all inferences 

reasonably deducible therefrom.”  Bilt-Rite, 866 A.2d at 272.  The fact that there are 

thousands of residents in these high-gun-violence neighborhoods (out of a 

Commonwealth of 13 million) does not make them “members of the public in 

general,” nor does it defeat discreteness for purposes of establishing a class of 

foreseeable victims.  See, e.g., J.P. v. Sessions, No. 18-cv-6081, 2019 WL 6723686, 

at *16, *36 (C.D. Cal. Nov. 5, 2019) (granting preliminary injunction on state-

created-danger claim in family-separation case involving a class of thousands of 

immigrant families with minor children); D.N. ex rel. Nelson v. Snyder, 608 F. Supp. 

2d 615, 626 (M.D. Pa. 2009) (holding “Pennsylvania foster children” to be “a 

discrete class of individuals” in a state-created-danger case); Gormley v. Wood-El, 
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93 A.3d 344, 363-65 (N.J. 2014) (finding that hundreds of visitors and staff at a state 

psychiatric facility constituted “a discrete class of victims subject to the foreseeable 

harms set in motion by defendants”).  

2. Petitioners Have Adequately Alleged that Respondents Acted 
with Deliberate Indifference that Shocks the Conscience. 

To establish a state-created-danger claim, Petitioners must also demonstrate 

that Respondents’ conduct “shocks the conscience.”  Actions like legislating afford 

“time to make unhurried judgments.”  L.R. v. Sch. Dist. of Phila., 836 F.3d 235, 246 

(3d Cir. 2016).  In this context, “deliberate indifference is sufficient” to satisfy the 

shock-the-conscience element.  Id. (cleaned up).  “Deliberate indifference” can be 

shown by a “conscious disregard of a substantial risk of serious harm.” Vargas v. 

City of Phila., 783 F.3d 962, 973-74 (3d Cir. 2015) (cleaned up). That is what has 

been shown here.  

Respondents have repeatedly disregarded dire warnings from fellow 

legislators about the deaths and injuries that would predictably result from the FPLs.  

More than a dozen times since 2001, the General Assembly has refused to repeal or 

narrow the FPLs, and has not even allowed a single floor vote.  R.112a.  The 

legislature knew or should have known that the FPLs contribute to a substantial risk 

of serious harm; its repeated decisions to disregard this reality is a textbook case of 

deliberate indifference that shocks the conscience. 
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The Plurality did not hold that Petitioners failed to adequately plead deliberate 

indifference.  Instead, the Plurality ruled that “even if the General Assembly was 

aware that certain geographical areas and/or members of society could potentially 

be exposed to gun violence on a greater scale” as a result of its actions, this was not 

deliberate indifference because “the General Assembly had a legitimate, 

countervailing government interest” in ensuring statewide uniformity.  Op. 30-31.  

The Plurality reached the conclusion that this was “the intention of our General 

Assembly,” id. at 27, without citing any facts or legislative history. 

But even if the Plurality correctly perceived the General Assembly’s intent, 

the broad preemption imposed by the FPLs far exceeds what would be necessary to 

serve a legitimate interest in uniformity.  The local gun-violence prevention 

measures at issue do not raise statewide uniformity concerns.  Two of the proposed 

ordinances would govern the purchase of firearms within city limits, and the third 

would enable local courts to temporarily disarm individuals who pose an extreme 

risk of physical harm to themselves or others; they do not create traps for unwary 

Pennsylvanians carrying a gun across city lines.  Prohibiting these ordinances 

therefore does nothing to “ensure that the citizens of the Commonwealth would not 

be subjected to varying and differing firearm regulations as they travel from town to 

town.”  Op. 27.  There simply is no legitimate interest in uniformity implicated here, 
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let alone one that could bear any weight against Petitioners’ significant interest in 

saving lives and keeping communities safe.  See, e.g., Schieber v. City of Phila., 320 

F.3d 409, 418 (3d Cir. 2003) (deliberate indifference is sufficient to shock the 

conscience where the responsibility for a citizen’s welfare does not “clash with other 

equally important government responsibilities”).  

3. Petitioners Adequately Allege that Respondents Acted 
Affirmatively. 

Enacting legislation constitutes action.  Passing the FPLs was action.  

Repeatedly amending Section 6120 to make it more restrictive was action.  Voting 

down motions on the floor to amend or repeal the FPLs was action.  Repeatedly 

sending gun violence prevention bills to perish in committees was action.  

Everything Respondents did concerning preemption and gun violence prevention 

was action, see R.90a-R.113a, and therefore is subject to the state-created-danger 

doctrine. 

The Plurality incorrectly characterizes the General Assembly’s actions as “a 

‘passive failure to stop private violence,’” Op. 32 (quoting Pena v. DePrisco, 432 

F.3d 98, 110 (2d Cir. 2005)), but the General Assembly has been anything but 

passive.  By enacting and repeatedly expanding the FPLs, Respondents have 

affirmatively increased the risks of gun violence in Petitioners’ communities and 

have affirmatively wielded their sweeping authority to make Petitioners more 
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vulnerable to gun violence than had Respondents not acted at all.19  See R.55a, 

R.132a.  Had Respondents not acted at all, Philadelphia would have ordinances in 

effect that dramatically reduce gun violence.  E.g., R.89a-R.90a, R.114a-R.115a.  

Courts have found an “affirmative act” when officials eliminate sources of 

help or assistance without providing meaningful alternatives.  For example, in 

Schieber v. City of Philadelphia, No. 98-cv-5648, 1999 WL 482310, at *1 (E.D. Pa. 

July 9, 1999), neighbors heard a woman screaming for help from her apartment and 

called the police, who responded to the “Priority 1” call.  Upon arrival, the officers 

knocked on the victim’s door but made no further inquiry; the officers told the 

neighbors, who were ready to assist, that she was not home.  The officers left, and 

the victim was found dead the next day.  The court found that it was foreseeable that 

the officers’ failure to intervene created an additional danger for the victim; had the 

officers not exercised their authority as they did, the neighbors would have 

intervened.  Id. at *4; see also, e.g., Sanders v. Bd. of Cty. Comm’rs, 192 F. Supp. 

2d 1094, 1112 (D. Colo. 2001) (finding “affirmative act” where police officials 

“refus[ed] to permit any access to or rescue of” teacher in Columbine High School 

 
19 The fact that state law contains some “protective measures designed to combat gun violence,” 
Op. 26, does not invalidate Petitioners’ claim.  It is Respondents’ preemption of local gun 
regulations paired with their repeated decisions not to enact needed, effective measures themselves 
that renders them unconstitutional.  See, e.g., R.87a-R.88a; R.90a-R.91a. 
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after risk of shooting ceased).  Because Respondents have taken affirmative steps to 

restrain local governments, the fourth element of state-created danger is met.  

* * * 

In sum, Petitioners adequately allege the elements of a state-created-danger 

claim.  The Court should reverse the dismissal of Count I and allow Petitioners’ 

state-created-danger claim to proceed. 

IV. Petitioner City of Philadelphia Sufficiently Alleges that Section 6120 
Impermissibly Interferes with its Delegated Public Health 
Responsibilities. 

In Count III, the City of Philadelphia alleges that Section 6120 impermissibly 

interferes with the City’s delegated responsibility under the Local Health 

Administration Law (“LHAL”) to “protect[] and promot[e] the health of the people,” 

see 16 P.S. § 12002(a), and its accompanying obligation to “prevent or remove 

conditions which constitute a menace to public health,” 16 P.S. § 12010(c), 

including the scourge of gun violence. Likewise, Section 6120 impermissibly 

interferes with the City’s delegated responsibility under the Disease Prevention and 

Control Law (“DPCL”), 35 P.S. §§ 521.1-521.21. 

The Plurality held that this claim failed because (1) the term “public health” 

does not encompass the health impacts of gun violence, and (2) Ortiz requires 

dismissal of any claim challenging the validity of the FPLs. This was in error.  
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A. Gun Violence is a Public Health Issue that Philadelphia Must 
Address. 

1. The Commonwealth’s Delegation of Public Health 
Responsibility to Philadelphia Includes the Duty to Address Gun 
Violence. 

The terms “health” and “public health” in the LHAL include the epidemic of 

gun violence.  Governmental bodies and professional experts commonly use the 

terms “health” and “public health” to encompass the impacts of gun violence. See, 

e.g., R.136a-R.137a; R.72a-R.75a.  This commonsense approach to a problem that 

injures or kills hundreds of Americans every day has been recognized by officials 

and professionals at every level, including the doctors and dedicated medical staff 

responsible for addressing the most acute consequences of gun violence. 

The Pennsylvania Statutory Construction Act provides that “[w]ords and 

phrases shall be construed according to rules of grammar and according to their 

common and approved usage . . . .”  1 Pa.C.S. § 1903(a).  The use of firearms causes 

death, injury, and disability so it is natural and common that the term “public health” 

would include gun violence.  This commonsense meaning is further confirmed by 

the amicus brief filed by emergency physicians, trauma surgeons, rehabilitation 

specialists, and the Coalition of Trauma Centers for Firearm Injury Prevention. In 

addition to flooding emergency rooms and overburdening trauma centers, gun 
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violence also causes long-lasting injury and disability, including paralysis, chronic 

pain, depression, and other medical and mental health complications.20 

Courts also routinely treat firearm regulations as public health measures. E.g., 

McCutchen v. United States, 145 Fed. Cl. 42, 56 (2019) (holding that ATF rule 

prohibiting bump stocks was not a regulatory taking because the rule was aimed at 

protecting public health), aff’d on other grounds, 14 F.4th 1355 (Fed. Cir. 2021); 

Justice v. Town of Cicero, 577 F.3d 768, 774 (7th Cir. 2009) (noting that “Illinois 

permits municipalities to regulate the possession of firearms to protect the public 

health, safety, and welfare”).  Thus, in Pennsylvania, the delegated responsibility to 

“prevent or remove conditions which constitute a menace to public health,” see 16 

P.S. § 12010, requires that Philadelphia take steps to protect its citizens from gun 

violence.  

Likewise, the Governor has recognized that gun violence is a public health 

issue, calling it “a multi-layered issue that manifests itself as a public health crisis 

affecting communities across Pennsylvania.”  Office of the Governor, Reducing Gun 

Violence, Executive Order No. 2019-06 (Aug. 16, 2019), available at 

 
20 In Philadelphia, almost 500 individuals lost their lives to gun violence in 2021; over 1,800 were 
nonfatally injured.  There were over 2,000 emergency department visits for gun-violence\ injuries 
in both 2020 and 2021, https://www.phila.gov/programs/injury-prevention-program/injury-
prevention-dashboard/.  Gun violence impacts public health beyond the initial injury.  In 
Philadelphia, nearly 1 in 7 victims of gun violence experience paralysis, 
https://www.phila.gov/media/20200218124418/CHART-v5e3.pdf.   
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https://www.governor.pa.gov/newsroom/executive-order-2019-06-reducing-gun-

violence/.  The Governor thus created a special division within the state’s 

Department of Health “which will work to eradicate and prevent gun violence from 

a public health perspective.”  Id.  This parallels the understanding on the federal 

level.  See Memorandum on Engaging in Public Health Research on the Causes and 

Prevention of Gun Violence, 78 Fed. Reg. 4295 (Jan. 16, 2013) (“In addition to being 

a law enforcement challenge, gun violence is also a serious public health issue that 

affects thousands of individuals, families, and communities across the Nation.”); 

Firearm Violence Prevention, CENTERS FOR DISEASE CONTROL AND PREVENTION, 

https://www.cdc.gov/violenceprevention/firearms/index.html (“firearm violence is 

a serious public health problem that impacts the health and safety of Americans”).  

The American Public Health Association similarly notes that “[g]un violence is a 

leading cause of premature death in the U.S.,” recognizing that “a comprehensive 

public health approach to addressing this growing crisis is necessary.”  Gun 

Violence, https://www.apha.org/topics-and-issues/gun-violence.21 

 
21 Medical associations consider gun violence to be a public health crisis. See, e.g., American 
Association of Medical Colleges (https://www.aamc.org/news-insights/crossroads-addressing-
gun-violence-public-health-crisis); American Medical Association (https://www.ama-
assn.org/topics/gun-violence) (https://www.ama-assn.org/press-center/press-releases/ama-
statement-texas-school-shooting); National Academy of Medicine (https://nam.edu/statement-by-
nam-president-victor-j-dzau-in-response-to-multiple-mass-shootings-in-may-2022/); American 
Board of Medical Specialties (https://www.abms.org/news-events/abms-statement-on-gun-
violence-as-public-health-crisis/); American Academy of Family Physicians 
(https://www.aafp.org/about/policies/all/gun-violence.html). 
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The Plurality ignored the common, widespread usage of the term “public 

health,” and instead relied solely on selective dictionary definitions of the term to 

overly narrowly construe the term, baldly stating that firearms do not affect people 

in the “medical sense.”  See Op. at 40.  Setting aside that the Plurality’s reasoning is 

untenable—a gun regulation aiming to reduce injuries and deaths caused by firearms 

is a “method of maintaining the health of the community”—its definition of “public 

health” is also contrary to the “common and approved usage” of the term.  1 Pa.C.S. 

§ 1903.  The ruling of the court below ignores this common usage, the medical 

injuries of gun violence victims, and the impacts on the doctors and healthcare 

professionals who bear the burdens of treating so many deaths and injuries.  

2. Having Delegated the Responsibility to Address Gun Violence, 
the Commonwealth Cannot Prevent Municipalities from 
Carrying Out That Responsibility. 

Ortiz does not require dismissal of Count III.  Ortiz did not involve any claim 

based on the responsibilities delegated to municipalities in the LHAL and the DPCL.  

See 681 A.2d at 155; see also Section I, infra.  In contrast, Count III is based on the 

doctrine articulated by this Court in Allegheny County. v. Commonwealth, 490 A.2d 

402, 407 (Pa. 1985).  In that case, the county jail was struggling to comply with a 

federal court order to reduce overcrowding.  The Court noted that the 

Commonwealth has a fundamental obligation to “maintain order and to preserve the 
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safety and welfare of all citizens,” a duty it maintains even when it delegates some 

portion of that responsibility to local governments.  Id. at 410-11.  But when it does 

so, the Commonwealth must provide those localities with the resources necessary to 

carry out that responsibility because any “delegation of responsibility does not 

relieve the state of its primary duty to assure the satisfactory discharge of the 

obligation.”  Id. at 411.  Accordingly, the Court awarded Allegheny County 

equitable relief, and ordered the Bureau of Corrections to transfer individuals from 

the county jail to state facilities.  Id. at 414.  

Similarly, in Pennsylvania Human Relations Commission v. School District 

of Philadelphia, the School District was struggling to comply with remedial orders 

“that, if properly developed and implemented, would effectively deal with the 

pervasive discriminatory conditions in the School District.”  681 A.2d 1366, 1369 

(Pa.Cmwlth. 1996).  Noting that the Pennsylvania Constitution obliges the General 

Assembly “to provide for the maintenance and support of a thorough and efficient 

system of public education to serve the needs of the Commonwealth,” id. at 1383 

(quoting Pa. Const. art. III, § 14), and that the Commonwealth had delegated part of 

that responsibility to the local school districts, id., the Court held that the 

Commonwealth had the obligation to fund any costs of complying with the remedial 

orders that the school district lacked.  Id. at 1389.  
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These cases establish that the Commonwealth impermissibly interferes with 

delegated responsibilities when it (1) is under a constitutionally imposed obligation, 

(2) has delegated some responsibility for carrying out that obligation to a local 

government, and (3) fails to provide that local government with adequate powers or 

resources to carry out the delegated responsibility.  See Allegheny Cty., 490 A.2d at 

410-11; see also Pa. Hum. Rels. Comm’n, 681 A.2d at 1383.  

That is the case here.  The Commonwealth has a fundamental duty to 

“maintain order and to preserve the safety and welfare of all citizens.”  Allegheny 

Cty., 490 A.2d at 410-11.  Respondents delegated a portion of this fundamental duty 

to Philadelphia and other political subdivisions when it charged county public health 

departments with specific duties, including “protection and promotion of the health 

of the people,” 16 P.S. § 12002(a), and preventing or removing “conditions which 

constitute a menace to public health,” id. § 12010(c).  Philadelphia has adequately 

asserted a claim that Respondents have gone beyond failing to provide Philadelphia 

with the powers or resources it needs to combat gun violence; indeed, Respondents’ 

passage, maintenance, and expansion of Section 6120 have impermissibly prevented 

Philadelphia (and, in the case of Section 2962(g), other political subdivisions) from 

using its own resources to reduce gun violence, and have deprived it of the tools 

needed to carry out these delegated duties.  See R.113a-R.130a.   



 
 

 

- 63 - 

B. Ortiz Does Not Defeat Philadelphia’s Delegation Claim. 

The Plurality’s reasoning rested on the flawed premise that Ortiz allows the 

Commonwealth to shirk its fundamental duty to “maintain order and to preserve the 

safety and welfare of all citizens” so long as it does so by legislative action. Not so. 

In Allegheny County, this Court took particular aim at the Commonwealth’s failure 

to provide adequate funding to the local government entity, 490 A.2d at 411, an 

inherently legislative function. Legislative interference with a municipality’s 

duties—whether by statutory preemption or passage of an inadequate budget—does 

not immunize those actions from a claim under Allegheny County.  

CONCLUSION ON RELIEF SOUGHT 

For the foregoing reasons, the Order of the Commonwealth Court should be 

vacated, and the case should be remanded to the Commonwealth Court for further 

proceedings.  
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HONORABLE CHRISTINE FIZZANO CANNON, Judge 

HONORABLE ELLEN CEISLER, Judge 

CONCURRING OPINION BY 

JUDGE COHN JUBELIRER FILED: May 26, 2022 

Petitioners’ allegations regarding the prevalence and severity of gun violence 

in certain areas of the Commonwealth of Pennsylvania, and the tragic toll such 

violence has on the lives of those who reside in those areas, are not lost on me.  

However, I believe that the Court is controlled by precedent, and that our Supreme 



RCJ-2 

Court left little air in its conclusion in Ortiz v. Commonwealth, 681 A.2d 152, 156 

(Pa. 1996), that the regulation of firearms is to be done at the state, not local, level.  

I write separately, as did Senior Judge Leadbetter recently, recognizing “that 

local conditions may well justify more severe restrictions than are necessary 

statewide.”  City of Philadelphia v. Armstrong, 271 A.3d 555, 569 (Pa. Cmwlth. 

2022) (Leadbetter, S.J., concurring).  As she eloquently stated, “[i]t is neither just to 

impose unnecessarily harsh limits in communities where they are not required nor 

consistent with simple humanity to deny basic safety regulations to citizens who 

desperately need them.”  Id.  The novel constitutional arguments raised by 

Petitioners may provide a basis for “our Supreme Court to reconsider the breadth of 

the Ortiz doctrine[] and allow for local restrictions narrowly tailored to local 

necessities.”  Id. (footnote omitted). 

__________________________________________ 

RENÉE COHN JUBELIRER, Judge 
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Rita Gonsalves, Maria Gonsalves- : 
Perkins, Wynona Harper, Tamika : 
Morales, Cheryl Pedro, Rosalind : 
Pichardo, Ceasefire Pennsylvania : 
Education Fund, and The City of  : 
Philadelphia,    : 
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 v.    : No. 562 M.D. 2020 
     : Argued:  June 9, 2021 
The Commonwealth of Pennsylvania, : 
The Pennsylvania General Assembly,  : 
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as Speaker of The Pennsylvania  : 
House of Representatives, and  : 
Jake Corman, in his official capacity  : 
as President Pro Tempore of the  : 
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BEFORE: HONORABLE RENÉE COHN JUBELIRER, Judge 
  HONORABLE PATRICIA A. McCULLOUGH, Judge 
  HONORABLE MICHAEL H. WOJCIK, Judge 
  HONORABLE CHRISTINE FIZZANO CANNON, Judge 

HONORABLE ELLEN CEISLER, Judge 
 
DISSENTING OPINION BY  
JUDGE CEISLER       FILED:  May 26, 2022 

 Because I would overrule each of Respondents’ Preliminary Objections to the 

Petition for Review, except for the objection challenging CeaseFire Pennsylvania 

Education Fund’s (CeaseFire PA) standing, I respectfully dissent. 

I.  Introduction 

 It is no secret that gun violence is on the rise and reaching epidemic levels in 

urban areas throughout this country, including two major cities in this 
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Commonwealth:  the City of Philadelphia (Philadelphia) and the City of Pittsburgh 

(Pittsburgh).  In their Petition for Review, Petitioners allege myriad facts 

demonstrating both the prevalence and the severity of gun violence in their 

communities and the grave toll it has taken on the lives of the individual Petitioners, 

who are Black and Hispanic residents of high-crime, low-income neighborhoods in 

Philadelphia and Pittsburgh.  Petitioners allege that Philadelphia and Pittsburgh, like 

many other municipalities in Pennsylvania, have attempted to combat this crisis by 

adopting local legislation aimed at protecting their residents from gun violence.  

However, those attempts have been stymied by Respondents’ enactment and 

enforcement of two statutes:  Section 6120(a) of the Uniform Firearms Act of 1995, 

18 Pa. C.S. § 6120(a) (Section 6120(a)),1 and Section 2962(g) of the Home Rule 

Charter and Optional Plans Law, 53 Pa. C.S. § 2962(g) (Section 2962(g))2 (together, 

Firearm Preemption Statutes), which preclude Pennsylvania municipalities from 

enacting virtually all forms of local firearm regulation.3 

Petitioners aver that Philadelphia, Pittsburgh, and other municipalities 

throughout Pennsylvania would be better equipped to thwart gun violence in their 

 
1 Section 6120(a) provides: “No county, municipality or township may in any manner 

regulate the lawful ownership, possession, transfer or transportation of firearms, ammunition or 
ammunition components when carried or transported for purposes not prohibited by the laws of 
this Commonwealth.”  18 Pa. C.S. § 6120(a) (emphasis added). 

 
2 Section 2962(g) provides:  “A municipality shall not enact any ordinance or take any 

other action dealing with the regulation of the transfer, ownership, transportation or possession of 
firearms.”  53 Pa. C.S. § 2962(g) (emphasis added). 

 
3 Notably, while both Firearm Preemption Statutes preempt local regulation of firearms, 

they contain key differences.  For example, Section 6120(a) applies only to the regulation of 
“lawful ownership, possession, transfer or transportation” of firearms, while Section 2962(g) is 
not limited to lawful ownership.  Also, Section  2962(g) applies only to “firearms,” while Section 
6120(a) preempts regulation of “firearms, ammunition or ammunition components.” 
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communities through stricter regulation, were they not prohibited from doing so by 

the Firearm Preemption Statutes.  Petitioners further aver that enforcement of the 

Firearm Preemption Statutes actually increases the likelihood of gun violence, 

particularly in communities that are poor and populated by racial minorities. 

In Ortiz v. Commonwealth, 681 A.2d 152, 156 (Pa. 1996), the Pennsylvania 

Supreme Court held that the “regulation of firearms is a matter of statewide concern” 

because the ownership of firearms is constitutionally protected under Article I, 

Section 21 of the Pennsylvania Constitution.4  While I agree that the regulation of 

firearms is a matter of statewide concern, it cannot be disputed that the impacts of 

gun violence are inevitably local.  As Petitioners and the various Amici Curiae assert, 

the Firearm Preemption Statutes more negatively impact urban, populous 

municipalities than their rural, less populous counterparts.5  The significant 

difference in gun violence rates between urban and rural communities in 

Pennsylvania, as alleged in the Petition for Review, demonstrates precisely why 

there is a need for local regulation in this area. 

Pennsylvania’s municipalities have an important duty to protect the health, 

welfare, and safety of their citizens.  In my view, protecting citizens against the threat 

of gun violence lies at the heart of this duty. 

 
4 “The right of the citizens to bear arms in defence of themselves and the State shall not be 

questioned.”  Pa. Const. art. I, § 21. 
 
5 As the City of Harrisburg (Harrisburg) argues in its Amicus Curiae brief: “It is no 

accident[] . . . that most cases litigated under [Section] 6120[(a)]’s preemption clause arise out of 
Philadelphia, Pittsburgh, and Harrisburg; plainly, these are municipalities which, year after year, 
experience the greatest measure of gun violence.”  Harrisburg’s Amicus Curiae Br. at 8 (citing 
cases). 
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As discussed more fully below, at this stage of the proceedings, I believe 

Petitioners have pled more than sufficient facts to overcome Respondents’ 

Preliminary Objections, except for the challenge to CeaseFire PA’s standing.6 

II.  Standing 

A.  Individual Petitioners 

 Respondents assert that the individual Petitioners lack standing because their 

rights to defend themselves and to be free from harm do not surpass the common 

interests of all citizens.  Respondents posit that many other citizens of this 

Commonwealth are similarly affected by gun violence or have a family member or 

friend that was a victim of gun violence.  Thus, Respondents contend that the 

individual Petitioners have nothing more than an abstract interest in ensuring that 

the Firearm Preemption Statutes do not violate the Pennsylvania Constitution.  I 

cannot agree. 

Our Supreme Court has articulated the requirements for standing as follows: 
 
[T]he core concept of standing is that a person who is not adversely 
affected in any way by the matter he seeks to challenge is not aggrieved 
thereby and has no standing to obtain a judicial resolution of his 
challenge. 
 
An individual can demonstrate that he has been aggrieved if he can 
establish that he has a substantial, direct and immediate interest in the 
outcome of the litigation.  A party has a substantial interest in the 
outcome of litigation if his interest surpasses that “of all citizens in 
procuring obedience to the law.”  “The interest is direct if there is a 
causal connection between the asserted violation and the harm 

 
6 In its Opinion, the Majority addresses only Respondents’ demurrer objections, concluding 

that they are dispositive of the case.  However, because I disagree with that conclusion and with 
the Majority’s dismissal of the Petition for Review, I will address all of Respondents’ objections 
in this Dissenting Opinion.  Moreover, because the four Respondents raise a multitude of 
objections, many of which overlap, I will address their objections collectively by category. 
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complained of; it is immediate if that causal connection is not remote 
or speculative.”   

Fumo v. City of Phila., 972 A.2d 487, 496 (Pa. 2009) (emphasis added) (internal 

citations omitted); see also Firearm Owners Against Crime v. Papenfuse, 261 A.3d 

467, 481 (Pa. 2021) (explaining that, to establish standing in a declaratory judgment 

action, the plaintiff must allege an interest that is direct, substantial, and immediate 

and must show the existence of an actual controversy). 

 I believe the individual Petitioners have articulated a substantial interest in the 

outcome of this matter that surpasses the common interest of all citizens in the 

Commonwealth.  The individual Petitioners are Black and Hispanic residents of 

Philadelphia and Pittsburgh who have lost loved ones to gun violence and who are 

themselves at a high risk of death or serious injury due to gun violence in their 

communities.  In the Petition for Review, each individual Petitioner alleges how he 

or she has been specifically impacted by gun violence in his or her community.  See 

Pet. for Rev. ¶¶ 9(a)-18(f).  In my view, these Petitioners have clearly alleged “some 

discernible adverse effect” beyond an “abstract interest” in ensuring that the Firearm 

Preemption Statutes do not violate the Pennsylvania Constitution.  William Penn 

Parking Garage, Inc. v. City of Pittsburgh, 346 A.2d 269, 282 (Pa. 1975).  

The individual Petitioners have also alleged a “direct and immediate” causal 

connection between the Firearm Preemption Statutes and their claimed injuries.  The 

individual Petitioners allege that, by enacting and enforcing the Firearm Preemption 

Statutes, Respondents have prevented Philadelphia and Pittsburgh from adopting 

local legislation that would protect the individual Petitioners and their families from 

gun violence.  They aver that they are uniquely affected because of the 

neighborhoods in which they live and their ethnicities and because they have lost 

loved ones to gun violence and are still suffering emotional trauma due to those 
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losses and their fear for their own lives.  See Pet. for Rev. ¶¶ 9(d), 10(e), 11(d), 11(f), 

12(e), 12(f), 13(e), 14(b), 15(d), 15(f), 16(d), 17(e), & 18(e). 

Accepting the averments in the Petition for Review as true, as we must, I 

would conclude that the individual Petitioners have established standing to maintain 

this action.  Therefore, I would overrule Respondents’ objections to the individual 

Petitioners’ standing. 

B.  Philadelphia 

 Next, Respondents assert that Philadelphia lacks standing to maintain this 

action.  As this Court has explained, a municipality’s interest in the outcome of a 

lawsuit is 
 
(1) substantial when aspects of the state law have particular application 
to local government functions (as opposed to general application to all 
citizens); (2) direct when the state law causes the alleged constitutional 
harm; and (3) sufficiently immediate when the municipality asserts 
factually supported interests that are not speculative or remote.  

Robinson Twp. v. Com., 52 A.3d 463, 474 (Pa. Cmwlth. 2012), aff’d in part and 

rev’d in part on other grounds, 83 A.3d 901 (Pa. 2013). 

I believe Petitioners have alleged sufficient facts to establish Philadelphia’s 

standing to challenge Section 6120(a).7  As outlined in the Petition for Review, 

Section 6120(a) restricts Philadelphia’s power to enact much-needed local 

legislation to protect its residents from gun violence.  In particular, Petitioners aver: 
 

32.  Gun violence in Philadelphia is especially troubling.  One 
study found that over a two-year period in Philadelphia (from 2013 to 
2014), the overall rate of firearm assault was five times higher for Black 
residents compared with White residents.  Homicide rates in 
Philadelphia in general are higher than most other major U.S. cities 

 
7 In their brief, Petitioners admit that Section 2962(g) does not apply to Philadelphia.  See 

Pet’rs’ Br. in Opp’n to Prelim. Objs. at 28 n.14. 
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(i.e., cities with a population of 250,000 or greater).  In 2018, the 
average homicide rate in these cities was 10.0 per 100,000 people; in 
Philadelphia that rate was over twice as high: 22.1 per 100,000.  
Philadelphia now ranks second in the nation, behind just Chicago, in 
the number of homicides involving guns.  Nationally, the homicide rate 
is 5 per 100,000, meaning Philadelphia’s murder rate is nearly 4.4 times 
higher than the national average.  Most of the homicides in Philadelphia 
are carried out with firearms, specifically handguns.  In 2019, 86.8% of 
all homicides in . . . Philadelphia were a result of gun violence, 
compared to only 70% nationally. 

 
33.  Between 2009 and 2018, the firearm homicide death rate by 

county in Pennsylvania ranged from 0.8 to 15.0 deaths per 100,000 
persons.  Philadelphia County had the highest death rate at 15.0 deaths 
per 100,000 persons, which is nearly 19 times higher than Bucks 
County, which had the lowest firearm homicide death rate (0.8 deaths 
per 100,000 persons), and it is more than twice as high as Allegheny 
County, which had the second-highest firearm homicide death rate of 
7.1 deaths per 100,000 persons. 

Pet. for Rev. ¶¶ 32-33 (footnotes omitted).  In my view, these are staggering figures 

and unmistakably demonstrate that Philadelphia’s interest in this matter is neither 

speculative nor remote. 

Petitioners also aver that, aside from the loss of hundreds of Philadelphians’ 

lives each year, gun violence imposes a significant economic burden on the city’s 

financial resources.  See, e.g., id. ¶ 51 (“A firearm homicide [in Philadelphia] is 

associated with an estimated average cost of $1.42 million due to medical expenses, 

lost earnings/productivity, property damage, and criminal justice costs.  On average, 

a non-fatal firearm-related injury costs $46,632 in medical expenses and lost 

productivity.”) (footnotes omitted). 

Petitioners further allege that the Firearm Preemption Statutes impermissibly 

interfere with Philadelphia’s duty to protect the health, safety, and welfare of its 

residents.  See Ryan v. City of Phila., 465 A.2d 1092, 1093 (Pa. Cmwlth. 1983) 
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(recognizing that chief among local municipalities’ responsibilities is their 

obligation to “protect [their] citizens’ health, safety, and welfare”).  Petitioners aver: 
 
55.  [Section 6120(a)] endangers the lives of the [individual] 

Petitioners and others in their communities by effectively preventing 
local municipalities from fulfilling their core duties to protect the health 
and safety of their residents.  Moreover, since passing this law in 1974, 
the General Assembly has continued to amend Section 6120[(a)], and 
with each amendment, the General Assembly has further restricted the 
ability of municipalities like Philadelphia to address gun violence.  At 
the same time, the General Assembly has repeatedly blocked any 
attempt to loosen preemption restrictions, while steadfastly refusing to 
act to curb gun violence at the state level.  This combination is a 
dangerous one, and by its actions, the General Assembly has exposed 
the [i]ndividual Petitioners to direct risk of gun violence. 

 
56.  The General Assembly’s passage of Section 6120[(a)] and 

amendments thereto, coupled with its refusal to pass evidence-based 
gun safety legislation on the state level, operate to actively prevent an 
effective gun safety approach that would save the lives, property, and 
bodily integrity of Pennsylvania residents, particularly in low-income 
neighborhoods in [Philadelphia and Pittsburgh]. 

Pet. for Rev. ¶¶ 55-56. 

In Franklin Township v. Department of Environmental Resources, 452 A.2d 

718, 721-23 (Pa. 1982), our Supreme Court held that a local municipality had 

standing to challenge the Department of Environmental Resources’ permit for a 

landfill, in light of the “responsibilit[y] of local government” to “protect[] and 

enhance[] . . . the quality of life of its citizens.”  I believe that protecting residents 

from gun violence is equally, if not more, essential to the protection and 

enhancement of Philadelphia residents’ quality of life.  See City of Phila. v. Com., 

838 A.2d 566, 579 (Pa. 2003) (holding that Philadelphia had standing to challenge 
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the effects of allegedly unconstitutional legislation because the legislation interfered 

with Philadelphia’s interests and functions as a governing entity). 

I would conclude that Philadelphia has sufficiently averred an interest in this 

litigation that is neither speculative nor remote.  Therefore, I would overrule 

Respondents’ objections to Philadelphia’s standing. 

C.  CeaseFire PA 

With regard to the standing of an association, such as CeaseFire PA, our Court 

has explained:  
 
An association has standing to bring an action on behalf of its members 
where at least one of its members is suffering an immediate or 
threatened injury as a result of the challenged action. . . . This rule 
applies equally to nonprofit membership corporations. . . . 
 
To have standing on this basis, the plaintiff organization must allege 
sufficient facts to show that at least one of its members has a 
substantial, direct and immediate interest. . . . Where the organization 
has not shown that any of its members have standing, the fact that the 
challenged action implicates the organization’s mission or purpose is 
not sufficient to establish standing. 

Ams. for Fair Treatment, Inc. v. Phila. Fed’n of Teachers, 150 A.3d 528, 533-34 

(Pa. Cmwlth. 2016) (emphasis added); see Papenfuse, 261 A.3d at 473-74. 

 Here, the Petition for Review does not identify a single member of CeaseFire 

PA who is aggrieved by this matter.  That omission alone precludes CeaseFire PA 

from establishing associational standing on behalf of its members. 

 Furthermore, to the extent Petitioners claim that CeaseFire PA has standing 

based on its mission of advocating for gun control measures, see Pet. for Rev. ¶¶ 41-

48, an en banc panel of this Court recently rejected a similar claim.  In Allegheny 

Reproductive Health Center v. Pennsylvania Department of Human Services, 249 
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A.3d 598, 606 n.11 (Pa. Cmwlth. 2021) (en banc), we stated that “[a]n organization 

does not have standing by virtue of its purpose.”  This Court further explained: 

“‘Where the organization has not shown that any of its members have standing 

[individually], the fact that the challenged action implicates the organization’s 

mission or purpose is not sufficient to establish standing.’”  Id. (quoting Ams. for 

Fair Treatment, 150 A.3d at 534) (emphasis added).  Here, CeaseFire PA has not 

demonstrated that any of its members have standing individually; thus, the fact that 

the Firearm Preemption Statutes may implicate CeaseFire PA’s mission or purpose 

is insufficient to confer standing under our Court’s precedent.8 

 Therefore, I would sustain Respondents’ objections challenging CeaseFire 

PA’s standing. 

III.  Non-Justiciable Political Questions 

 Next, Respondents assert that Petitioners’ claims constitute non-justiciable 

political questions that are outside the purview of judicial consideration.  Our 

Supreme Court has described the political question doctrine as follows:  
 

8 Citing federal cases, Petitioners also argue that an organization may establish standing in 
its own right if it has suffered a concrete injury to itself as a result of the complained-of conduct.  
See Havens Realty Corp. v. Coleman, 455 U.S. 363, 378-79 (1982) (“Such concrete and 
demonstrable injury to the organization’s activities—with the consequent drain on the 
organization’s resources—constitutes far more than simply a setback in the organization’s abstract 
social interests.”); Blunt v. Lower Merion Sch. Dist., 767 F.3d 247, 308 (3d Cir. 2014) (recognizing 
that to establish an injury to itself, an organization “must show that its activities or operations were 
sufficiently disrupted by the disputed conduct”).  Petitioners admit, however, that this Court is not 
bound by federal case law analyzing standing under Article III of the United States Constitution.  
See Pet’rs’ Br. in Opp’n to Prelim. Objs. at 25 n.13. 

 
In any event, even applying that analysis, I would conclude that CeaseFire PA has not 

established standing in its own right.  CeaseFire PA avers that the Firearm Preemption Statutes 
have forced it to divert its efforts and resources away from advocacy and public education in order 
to challenge the preemption of local gun control ordinances.  See Pet. for Rev. ¶¶ 47-48. These 
generalized allegations do not establish a concrete, discernable injury to the organization’s 
finances or operations as required to establish standing in its own right. 
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The applicable standards to determine whether a claim warrants the 
exercise of judicial abstention or restraint under the political question 
doctrine are well[-]settled.  Courts will refrain from resolving a dispute 
and reviewing the actions of another branch only where “the 
determination whether the action taken is within the power granted by 
the Constitution has been entrusted exclusively and finally to the 
political branches of government for ‘self-monitoring.’”  

William Penn Sch. Dist. v. Pa. Dep’t of Educ., 170 A.3d 414, 437 (Pa. 2017) 

(alteration in original) (citation omitted) (emphasis added).  However, courts “‘will 

not refrain from resolving a dispute [that] involves only an interpretation of the laws 

of the Commonwealth, for the resolution of such disputes is our constitutional duty.’” 

Id. at 438 (emphasis added) (citation omitted).  Moreover, “‘[t]he need for courts to 

fulfill their role of enforcing constitutional limitations is particularly acute where 

the interests or entitlements of individual citizens are at stake.’”  Id. (emphasis 

added) (citation omitted). 

 Applying these considerations to the averments in the Petition for Review, I 

would conclude that Petitioners’ claims are not barred by the political question 

doctrine.  Here, Petitioners allege that the Firearm Preemption Statutes: (1) 

unconstitutionally infringe on their indefeasible rights to life and liberty under 

Article I, Section 1 of the Pennsylvania Constitution; and (2) impermissibly interfere 

with Philadelphia’s public health-related duties statutorily delegated by the 

Commonwealth.  Resolution of these claims will require this Court to conduct 

statutory interpretation and to articulate the limitations, if any, on the 

Commonwealth’s constitutional powers with respect to gun control legislation.  

These are not non-justiciable political questions, but lie squarely within our Court’s 

authority.  See Council 13, Am. Fed’n of State Cnty. & Mun. Emps. v. Com., 986 

A.2d 63, 75 (Pa. 2009) (recognizing that the judicial branch has the power and 
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authority “‘to determine whether the Constitution or laws of the Commonwealth 

require or prohibit the performance of certain acts’”) (citation omitted). 

 It is true, as Respondents point out, that matters of public policy are reserved 

exclusively for the legislature and that the General Assembly has the discretion to 

decide, as a matter of public policy, whether to enact, amend, or repeal a particular 

statute.  While Petitioners make several policy arguments in support of their claims, 

the crux of Petitioners’ allegations is that the Firearm Preemption Statutes impinge 

on the exercise of their fundamental rights under Article I, Section 1 of the 

Pennsylvania Constitution, which weighs in favor of justiciability and against the 

finding of a political question.  See Gondelman v. Com., 554 A.2d 896, 899 (Pa. 

1989) (“Any concern for a functional separation of powers is, of course, 

overshadowed if the classification impinges upon the exercise of a fundamental 

right[] . . . .”) (emphasis added); Sweeney v. Tucker, 375 A.2d 698, 709 (Pa. 1977) 

(“[T]he political question doctrine is disfavored when a claim is made that individual 

liberties have been infringed.”) (emphasis added).  Indeed, our Supreme Court has 

stated:  “Where civil liberties are concerned, ‘[o]ne does not think of [the legislature] 

as functionally equipped or designed to interpret the Constitution without review, 

nor under our system, does one wish to leave to [the legislature] the unbridled 

authority to determine the constitutionality of its own acts.’”  Sweeney, 375 A.2d at 

709-10 (alterations in original) (citation omitted). 

 Therefore, I would overrule Respondents’ objections based on non-justiciable 

political questions. 

IV.  Ripeness 

 Respondents also assert that Petitioners’ claims are not ripe for disposition.  

Respondents assert that, in support of their claims for relief, Petitioners 
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impermissibly refer to ordinances that have not yet been passed but may be passed 

at some unspecified time in the future, should the Firearm Preemption Statutes be 

deemed unconstitutional.  Therefore, Respondents contend that there is no actual 

controversy.  However, I believe this contention is belied by the allegations in the 

Petition for Review. 

Generally, the doctrine of ripeness requires “the presence of an actual 

controversy.”  Bayada Nurses, Inc. v. Dep’t of Lab. & Indus., 8 A.3d 866, 874 (Pa. 

2010).  “When determining whether a matter is ripe for judicial review, courts 

generally consider whether the issues are adequately developed and the hardships 

that the parties will suffer if review is delayed.”  Id.   

Because the Petition for Review seeks declaratory relief, this case is governed 

by the Declaratory Judgments Act, 42 Pa. C.S. §§ 7531-41.  As this Court has 

explained: 
 
[T]he Declaratory Judgments Act[] . . . provides a relatively lenient 
standard for ripeness in declaratory judgment actions.  The 
Declaratory Judgments Act is remedial in nature.  42 Pa. C.S. § 7541(a).  
“Its purpose is to settle and to afford relief from uncertainty and 
insecurity with respect to rights, status, and other legal relations, and 
is to be liberally construed and administered.”  Id.  An action is ripe 
for adjudication under the Declaratory Judgments Act where it presents 
“the ripening seeds of a controversy.”  Wecht v. Roddey, 815 A.2d 
1146, 1150 (Pa. Cmwlth. 2002). 

Phantom Fireworks Showrooms, LLC v. Wolf, 198 A.3d 1205, 1217-18 (Pa. Cmwlth. 

2018) (en banc) (emphasis added). 

 I believe Petitioners have sufficiently alleged that the Firearm Preemption 

Statutes have precluded, and continue to preclude, Philadelphia and Pittsburgh from 

passing much-needed gun control legislation to protect their residents.  In their 

Petition for Review, Petitioners identify numerous examples of past ordinances – 
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including permit-to-purchase laws, one-gun-per-month limits, and extreme risk 

protection orders – that have been struck down because of the Firearm Preemption 

Statutes.  See Pet. for Rev. ¶¶ 57-60, 92, 99, 110-11, & 124; see also id. ¶ 88 

(averring that the General Assembly has blocked 17 previous attempts to narrow or 

repeal the Firearm Preemption Statutes).  Petitioners aver that these types of 

ordinances, tailored to the specific needs of the communities they are intended to 

protect, would have significantly reduced gun violence if not for the Firearm 

Preemption Statutes.  Simply because these ordinances are no longer in effect, or 

were never passed, due to preemption does not render this controversy unripe. 

 Respondents compare Petitioners’ challenge to the Firearm Preemption 

Statutes with several cases challenging proposed or unenforced legislation.  See, e.g., 

President Pro Tempore’s Br. in Support of Prelim. Objs. at 27-29.  I believe 

Respondents’ reliance on these cases is misplaced, however, because Petitioners 

here do not challenge proposed legislation or unenforced ordinances.  Rather, 

Petitioners challenge the Firearm Preemption Statutes, which are currently in effect 

and have been applied, and continue to be applied, to their detriment.  Cf. Phantom 

Fireworks, 198 A.3d at 1218 (distinguishing a challenge to “a zoning ordinance that 

had not been enforced or applied” with a challenge to “a taxing statute” that is 

presently “in force”). 

In my view, Petitioners have shown a demonstrable pattern of Pennsylvania 

municipalities passing gun control legislation, only to have that legislation 

subsequently preempted.  I do not believe that Philadelphia, or any other 

municipality, is required to pass new gun control ordinances in order to render this 

controversy ripe, particularly in light of the lenient ripeness standard applicable in 

declaratory judgment actions. 
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Therefore, because I would conclude that “the ripening seeds of a 

controversy” are clearly present here, I would overrule Respondents’ objections 

based on ripeness. 

V.  Res Judicata and Collateral Estoppel 

 Respondents assert that Philadelphia’s causes of action are barred by the 

doctrines of res judicata and collateral estoppel.  Our Court has explained these 

principles as follows: 
 
Res judicata encompasses two related, yet distinct principles: technical 
res judicata and collateral estoppel.  Technical res judicata provides that 
where a final judgment on the merits exists, a future lawsuit on the same 
cause of action is precluded.  Collateral estoppel acts to foreclose 
litigation in a subsequent action where issues of law or fact were 
actually litigated and necessary to a previous final judgment. 
 
Technical res judicata requires the coalescence of four factors: (1) 
identity of the thing sued upon or for; (2) identity of the causes of 
action; (3) identity of the persons or parties to the action; and (4) 
identity of the quality or capacity of the parties suing or being sued.  
Res judicata applies to claims that were actually litigated as well as 
those matters that should have been litigated. Generally, causes of 
action are identical when the subject matter and the ultimate issues are 
the same in both the old and new proceedings. 
 
Similarly, collateral estoppel bars a subsequent lawsuit where (1) an 
issue decided in a prior action is identical to one presented in a later 
action, (2) the prior action resulted in a final judgment on the merits, 
(3) the party against whom collateral estoppel is asserted was a party to 
the prior action, or is in privity with a party to the prior action, and (4), 
the party against whom collateral estoppel is asserted had a full and fair 
opportunity to litigate the issue in the prior action.   

J.S. v. Bethlehem Area Sch. Dist., 794 A.2d 936, 939 (Pa. Cmwlth. 2002) (internal 

citations omitted) (emphasis added). 
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 In arguing that Philadelphia’s action is barred by res judicata and collateral 

estoppel, Respondents rely on three cases:  Ortiz; Clarke v. House of 

Representatives, 957 A.2d 361 (Pa. Cmwlth. 2008), aff’d, 980 A.2d 34 (Pa. 2009); 

and Schneck v. City of Philadelphia, 383 A.2d 227 (Pa. Cmwlth. 1978). 

Ortiz was a declaratory judgment action in which members of Philadelphia’s 

City Council and others sued the Governor, the Pennsylvania Attorney General, and 

Philadelphia’s District Attorney.  The Ortiz petitioners sought to enjoin Section 

6120(a)’s preemption of local assault weapons regulations enacted by Philadelphia 

and Pittsburgh, as well as a declaration that Section 6120(a) violated both cities’ 

home rule power to enact local legislation.  Clarke was a declaratory judgment action 

in which members of Philadelphia’s City Council sought a declaration that several 

of Philadelphia’s then-existing gun control ordinances were not preempted by 

Section 6120(a).  Schneck was a class action suit against Philadelphia in which 

individual gun purchasers sought to enjoin enforcement of a Philadelphia firearm 

ordinance on preemption grounds. 

None of these cases, however, involved an Article I, Section 1 constitutional 

challenge, nor did they challenge the Firearm Preemption Statutes’ interference with 

Philadelphia’s ability to fulfill its delegated duties under the Local Health 

Administration Law (LHAL), Act of August 24, 1951, P.L. 1304, as amended, 16 

P.S. §§ 12001-12028, or the Disease Prevention and Control Law of 1955 (DPCL), 

Act of April 23, 1956, P.L. (1955) 1510, as amended, 35 P.S. §§ 521.1-521.21.  As 

such, the causes of action in this case differ significantly from the causes of action 

in Ortiz, Clarke, and Schneck. 

Respondents’ collateral estoppel objection fails for the same reason.  

Collateral estoppel bars a subsequent lawsuit only where a legal issue decided in the 
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prior action is identical to one presented in the later action.  J.S., 794 A.2d at 939.  

As explained above, the Courts in Ortiz, Clarke, and Schneck did not consider or 

decide whether the Firearm Preemption Statutes violate individual citizens’ rights 

under Article I, Section 1 of the Pennsylvania Constitution or whether they interfere 

with Philadelphia’s delegated duties under the LHAL or the DPCL. 

Therefore, because this case involves different causes of action and different 

legal issues than the prior cases, I would overrule Respondents’ objections based on 

res judicata and collateral estoppel. 

VI.  Scandalous or Impertinent Matter 

President Pro Tempore of the Pennsylvania Senate Jake Corman (President 

Pro Tempore) objects to numerous paragraphs in the Petition for Review on the basis 

that they contain scandalous or impertinent averments.  In particular, he contends 

that the challenged averments “cast a derogatory light on the General Assembly or 

the Commonwealth,” “pertain to statements and information regarding gun violence 

that certain legislators presented to the General Assembly as it was considering 

whether to enact or amend the [Firearm] Preemption [Statutes],” “concern how [the 

i]ndividual Petitioners or other citizens were impacted by gun violence,” and “are 

focused on irrelevant background information or are purely speculative.”  President 

Pro Tempore’s Br. in Support of Prelim. Objs. at 48-49. 

Under our Rules of Civil Procedure, preliminary objections may be filed for 

“failure of a pleading to conform to law or rule of court or inclusion of scandalous 

or impertinent matter.”  Pa.R.Civ.P. 1028(a)(2).  To be scandalous and impertinent, 

“the allegations must be immaterial and inappropriate to the proof of the cause of 

action.”  Common Cause/Pa. v. Com., 710 A.2d 108, 115 (Pa. Cmwlth. 1998) (en 

banc), aff’d, 757 A.2d 367 (Pa. 2000).  However, “the right of a court to strike 
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impertinent matter should be sparingly exercised and only when [the objecting] party 

can affirmatively show prejudice.”  Dep’t of Env’t Res. v. Hartford Accident & 

Indem. Co., 396 A.2d 885, 888 (Pa. Cmwlth. 1979) (emphasis added).  

Here, President Pro Tempore offers a lengthy list of allegedly offending 

paragraphs in the Petition for Review and categorizes them by the general manner 

in which he believes they run afoul of Pa.R.Civ.P. 1028(a)(2).  See President Pro 

Tempore’s Br. in Support of Prelim. Objs. at 47-51.  However, President Pro 

Tempore does not identify the specific language in each paragraph to which he takes 

offense, nor does he explain how he has been prejudiced by any of the challenged 

averments.  Instead, he baldly asserts that the averments are “wholly irrelevant to 

Petitioners’ causes of action and in some respects scandalous[] too.”  Id. at 51.  I 

would conclude that this unsupported declaration is insufficient to justify striking 

the averments.  

Therefore, I would overrule President Pro Tempore’s objections based on 

scandalous or impertinent averments. 

VII.  Demurrer 

I will now turn to the three demurrer Preliminary Objections that form the 

basis of the Majority’s Opinion. 

A.  State-Created Danger 

 First,  I disagree with the Majority’s conclusion that Petitioners have failed to 

plead a legally sufficient state-created danger claim.  To state a claim of state-created 

danger, a petitioner must satisfy four requirements: 
 
(1) the harm ultimately caused was foreseeable and fairly direct; 
 
(2) a state actor acted with a degree of culpability that shocks the 
conscience; 
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(3) a relationship between the state and the [petitioner] existed such that 
the [petitioner] was a foreseeable victim of the [respondent’s] acts, or a 
member of a discrete class of persons subjected to the potential harm 
brought about by the state’s actions, as opposed to a member of the 
public in general; and 
 
(4) a state actor affirmatively used his or her authority in a way that 
created a danger to the citizen or that rendered the citizen more 
vulnerable to danger than had the state not acted at all. 

Bright v. Westmoreland Cnty., 443 F.3d 276, 281 (3d Cir. 2006) (internal quotation 

marks and footnotes omitted). 

 In concluding that Petitioners have failed to state a viable state-created danger 

claim, the Majority relies on Johnston v. Township of Plumcreek, 859 A.2d 7 (Pa. 

Cmwlth. 2004).  In Johnston, residents of several townships challenged local 

ordinances requiring them to connect their homes to the public water system, which 

they claimed were unconstitutional due to the threat of terrorist attacks upon the 

public water supply.   The Johnston Court considered the state-created danger 

doctrine in the context of the residents’ substantive due process claims made under 

42 U.S.C. § 1983, relating to violations of civil rights, and Article I, Section 1 of the 

Pennsylvania Constitution, ultimately concluding that the doctrine was not 

applicable to either claim.  This Court held: 
 
First, the state-created danger [doctrine] has been used to make states 
liable in damages where the state, by affirmative exercise of its power, 
has rendered an individual unable to care for himself.  The leading case 
in this area of law is DeShaney v. Winnebago County Department of 
Social Services, 489 U.S. 189[] . . . (1989), in which the [United States] 
Supreme Court held that a county agency could not be held liable in 
damages where a child suffered abuse while in his father’s custody.  
The Court reasoned that the Due Process Clause does not guarantee 
minimal safety for citizens but, rather, protects citizens from 
overreaching by the state.  DeShaney placed limits upon what is known 
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as the “state-created danger” theory for creating Section 1983 civil 
rights liability in damages to the situation where the state has limited 
the liberty of the citizen to act in his own behalf.  However, as far as 
can be determined, the “stated-created danger” body of jurisprudence 
has never been used to nullify a statute or ordinance. 
 
Second, even if the “state-created danger” theory could be used to 
render a statute unconstitutional, it does not fit the facts of this 
complaint.  In Kallstrom v. City of Columbus, 136 F.3d 1055, 1066 (6th 
Cir. 1998), the [United States] Court of Appeals [for the Sixth Circuit] 
held that the state could not be held liable for a “risk that affects the 
public at large.”  The state has to be aware that its actions specifically 
endanger an individual in order to be held liable. . . . All government 
activities involve some risk; for example, motorists are killed each year 
on state highways.  The mere construction of a highway, however, does 
not give rise to civil rights liability to each of those accident victims in 
part because the risk is general and not specific to an individual.  Here, 
the trial court correctly observed that the harm alleged by Residents was 
conjectural, not imminent and real. 
 
The [o]rdinances do not violate [the r]esidents’ substantive due process 
rights under the state-created danger theory. Under DeShaney, the 
[t]ownships do not have an obligation to guarantee that terrorists, who 
are private actors whether homegrown or international, will not 
contaminate the [w]ater [a]uthority’s system.  Further, there are no 
allegations in the complaint that [the r]esidents, as opposed to any and 
all citizens of this country, are in imminent danger and at special risk.  
Most importantly, the state-created danger theory is a construct by 
which damages are awarded for constitutional torts.  It is not used to 
nullify statutory law, and we will not do so here. 

Johnston, 859 A.2d at 12-14 (footnotes omitted). 

 Significantly, in reaching this decision, the Johnston Court emphasized that 

“if the ‘state-created danger’ theory could be used to render a statute 

unconstitutional, it [did] not fit the facts of th[at] complaint” because “the harm 

alleged by [the r]esidents was conjectural, not imminent and real,” and because 

“there [were] no allegations in the complaint that [the r]esidents, as opposed to any 
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and all citizens of this country, [were] in imminent danger and at special risk.”  Id. 

at 13-14 (emphasis added).  It was on this basis that our Court concluded that the 

residents could not establish a state-created danger claim. 

 I believe Johnston is factually distinguishable from this case in a critical 

respect.  The alleged harm in Johnston was purely conjectural.  The residents in 

Johnston “asserted that as a result of the terrorist attacks on September 11, 2001, and 

the nation’s war on terrorism, there is now a real and present danger of terrorist 

attacks on public water systems.”  Id. at 9.  However, as this Court noted, “[t]here 

[were] no allegations, for example, that the [w]ater [a]uthority, the [t]ownships or 

Armstrong County ha[d] been identified as special targets for terrorists.” Id. at 13 

n.15 (emphasis added).  Here, however, the individual Petitioners have articulated 

precisely how the Firearm Preemption Statutes have placed them at “special risk” 

compared to the general public due to their ethnicities, the cities in which they live, 

and the recent shooting deaths of their loved ones.  These allegations are not based 

on conjecture, but on very real facts.  See Pet. for Rev. ¶¶ 9(a)-18(f).  Contrary to 

the Majority, I do not believe our Court’s pronouncement in Johnston – that “as far 

as can be determined,” the state-created-danger doctrine “has never been used to 

nullify a statute or ordinance” – should be read as blanketly prohibiting all state-

created-danger challenges to state laws, because our ruling in that case was clearly 

limited to its facts.  See Johnston, 859 A.2d at 13-14.9 

 I would conclude that Petitioners have stated a legally sufficient state-created 

danger claim.  Therefore, I would overrule this objection. 

 

 
 

9 As Petitioners correctly point out, no Pennsylvania appellate court has cited or relied on 
Johnston for its state-created danger analysis since the decision was issued in 2004. 
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B.  Substantive Due Process 

 Petitioners allege that the Firearm Preemption Statutes violate their 

substantive due process rights to enjoy and defend life and liberty under Article I, 

Section 1 of the Pennsylvania Constitution.  Our Supreme Court has explained:  
 
Substantive due process is the “esoteric concept interwoven within our 
judicial framework to guarantee fundamental fairness and substantial 
justice,” and its precepts protect fundamental liberty interests against 
infringement by the government. . . . 
 
[F]or substantive due process rights to attach there must first be the 
deprivation of a property right or other interest that is constitutionally 
protected. 

Khan v. State Bd. of Auctioneer Exam’rs, 842 A.2d 936, 946 (Pa. 2004) (emphasis 

added) (footnote and internal citation omitted).  In particular, Petitioners assert that 

the Article I, Section 1 protections include the right to “enjoy[] and defend[] life and 

liberty” and that the Firearm Preemption Statutes prevent Petitioners from protecting 

themselves from gun violence. 

The Majority applies the rational basis test to Petitioners’ substantive due 

process challenge and concludes that the Firearm Preemption Statutes bear a 

substantial relationship to a legitimate state interest – namely, the statewide 

regulation of firearms.  Even assuming that the rational basis test is the correct 

standard to be applied here, I would conclude that Petitioners have stated a legally 

sufficient substantive due process claim. 

The General Assembly’s power to preempt local legislation is not absolute, 

and our Supreme Court has previously struck down preemption statutes that violate 

Article I of the Pennsylvania Constitution.  See, e.g., Robinson Twp. v. Com., 83 
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A.3d 901, 946 (Pa. 2013).10  That is because preemption statutes, like other laws, are 

“subject to restrictions enumerated in the [Pennsylvania] Constitution and to 

limitations inherent in the form of government chosen by the people of this 

Commonwealth,” including “the express exception of certain fundamental rights 

reserved to the people in Article I of our Constitution.”  League of Women Voters v. 

Com., 178 A.3d 737, 803 (Pa. 2018). 

Citing Ortiz, the Majority concludes that the Firearm Preemption Statutes 

further the Commonwealth’s legitimate interest in regulating citizens’ possession 

and ownership of firearms on a statewide basis.  In Ortiz, the Supreme Court was 

faced with a constitutional challenge involving the right to bear arms under Article 

I, Section 21 of the Pennsylvania Constitution.  The Ortiz Court concluded: 
 
Because the ownership of firearms is constitutionally protected, its 
regulation is a matter of statewide concern. The [Pennsylvania 
C]onstitution does not provide that the right to bear arms shall not be 
questioned in any part of the [C]ommonwealth except Philadelphia and 
Pittsburgh, where it may be abridged at will, but that it shall not be 
questioned in any part of the [C]ommonwealth. Thus, regulation of 
firearms is a matter of concern in all of Pennsylvania, not merely in 
Philadelphia and Pittsburgh, and the General Assembly, not city 
councils, is the proper forum for the imposition of such regulation. 

681 A.2d at 156 (emphasis added); accord Clarke, 957 A.2d at 364 (invalidating 

local ordinances that “regulate[d] firearms – an area that both Section 6120[(a)] and 

[Ortiz] have made clear is an area of statewide concern over which the General 

Assembly has assumed sole regulatory power”). 
 

10 Notably, the Supreme Court’s plurality decision in Robinson Township did not endorse 
or reject our Court’s Article I, Section 1 substantive due process analysis and deemed the 
environmental statute at issue unconstitutional on other grounds.  Justice Baer, in his Concurring 
Opinion, specifically stated that he agreed with our Court’s substantive due process analysis and 
believed it was the proper basis for ruling that the challenged statute was unconstitutional.  See 
Robinson Twp., 83 A.3d at 1001-08 (Baer, J., concurring). 
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Critically, however, Ortiz did not involve a substantive due process challenge 

under Article I, Section 1 of the Pennsylvania Constitution, as is alleged in this case.  

In light of Ortiz’s holding that the “regulation of firearms is a matter of concern in 

all of Pennsylvania,” this Court is being asked to balance the constitutional right of 

Petitioners to defend their lives and liberty under Article I, Section 1 and the 

constitutional right of all Pennsylvania citizens to bear arms under Article I, Section 

21.  That question was not before the Supreme Court in Ortiz.  Therefore, I do not 

believe Ortiz bars the present substantive due process challenge to the Firearm 

Preemption Statutes. 

Furthermore, 26 years have passed since Ortiz was decided.  The United States 

of 1996 is very different from the United States of 2022.  As painstakingly described 

in the Petition for Review, gun violence in our country and in our Commonwealth 

has reached epidemic levels and is wreaking havoc on the lives of the individual 

Petitioners and their families.  Perhaps it is time for our Supreme Court to revisit 

Ortiz in light of these circumstances. 

At this stage of the proceedings, this Court need only consider whether the 

Petition for Review adequately alleges a substantive due process claim under Article 

I, Section 1 of the Pennsylvania Constitution.  I believe that it does.  Therefore, I 

would overrule this objection. 

C.  Interference with Delegation 

 Lastly, I disagree with the Majority’s conclusion that Philadelphia (the only 

Petitioner to assert this claim) has failed to state a viable claim of interference with 

delegated duties.  In the Petition for Review, Philadelphia avers that Section 6120(a) 

impermissibly interferes with the public health-related duties that the 

Commonwealth expressly delegated to it under both the LHAL and the DPCL. 
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 Section 10(c) of the LHAL provides in pertinent part:  “After it has been 

established, the county department of health . . . shall prevent or remove conditions 

which constitute a menace to public health.”  16 P.S. § 12010(c).  In this case, 

Philadelphia has specifically alleged that gun violence is a menace to the public 

health of its residents.  Pet. for Rev. ¶¶ 32-35, & 148.  It has also offered specific 

examples of how gun violence poses a health risk to the individual Petitioners who 

reside in high-crime, low-income neighborhoods in Philadelphia.  See id. ¶¶ 9-18.  

Philadelphia avers that without localized gun control measures, it is unable to protect 

its residents from the high rate of firearm homicides, id. ¶ 32, the mental health crisis 

manifest in increasing firearm suicides occurring in Philadelphia, id. ¶ 36, and the 

physical and mental health crises experienced by residents of high-crime 

neighborhoods due to their fears of gun violence, id. ¶¶ 9-18.   

 Section 3(a) of the DPCL states: 
 
Local boards and departments of health shall be primarily responsible 
for the prevention and control of communicable and non-
communicable disease, including disease control in public and private 
schools, in accordance with the regulations of the board and subject to 
the supervision and guidance of the [Pennsylvania D]epartment [of 
Health]. 

35 P.S. § 521.3(a) (emphasis added).11  Under this provision, the Commonwealth 

has delegated to Philadelphia the primary responsibility of preventing and 

controlling “non-communicable disease” and the authority to address conditions 

within its borders that contribute to the spread of non-communicable disease.  In this 

case, Philadelphia avers that gun violence contributes to the spread of disease in 
 

11 Section 2(f) of the DPCL defines “local board or department of health” as “[t]he board 
of health or the [d]epartment of public health of a city, borough, incorporated town or township of 
the first class, or a county department of health, or joint county department of health.”  35 P.S. § 
521.2(f). 
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Philadelphia by filling hospital beds with individuals injured by gun violence, 

inflicting severe mental trauma on the victims of gun violence, and imposing other 

public health-related ills on the city’s institutions.  See Pet. for Rev. ¶¶ 13(e), 34, 36, 

40, 49, 51, & 52; cf. Pa. Rest. & Lodging Ass’n v. City of Pittsburgh, 211 A.3d 810, 

828-29, & nn.17-18 (Pa. 2019) (concluding that a city ordinance requiring paid sick 

leave “relat[es] to disease prevention and control” by preventing sick individuals 

from showing up to work). 

 Respondents contend that neither the LHAL nor the DPCL grants 

Philadelphia the authority to enact legislation in areas expressly preempted by the 

General Assembly.  Philadelphia, however, does not argue that the statutes grant 

such authority; rather, Philadelphia argues that it has been given the responsibility, 

but not the authority, to pass local regulations to address the public health crisis 

caused by gun violence.  Philadelphia avers that, in this way, Respondents have 

interfered with its statutorily delegated duties. 

Our Supreme Court has recognized that the Commonwealth has a 

fundamental duty to “maintain order and to preserve the safety and welfare of all 

citizens.”  Cnty. of Allegheny v. Com., 490 A.2d 402, 410-11 (Pa. 1985).  Pursuant 

to the LHAL and the DPCL, the Commonwealth expressly delegated a portion of 

this duty to Philadelphia, by charging county health departments with the “protection 

and promotion of the health of the people,” Section 2(a) of the DPCL, 16 P.S. § 

12002(a), the prevention or removal of “conditions which constitute a menace to 

public health,” Section 10 of the DPCL, 16 P.S. § 12010, and the prevention and 

control of the spread of “non-communicable disease,” Section 3(a) of the LHAL, 35 

P.S. § 521.3(a).  Petitioners aver that by continuing to enforce and expand the 

Firearm Preemption Statutes, Respondents have deprived Philadelphia of its ability 
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to carry out these duties, because it cannot enact life-saving ordinances that would 

protect its residents from gun violence.  See Pa. Rest., 211 A.3d at 828 (explaining 

that the DPCL is “a holistic scheme that, for purposes of disease prevention and 

control, favors local regulation . . . over state-level regulation, and correspondingly 

allows local lawmakers to impose more stringent regulations than state law 

provides”) (emphasis added); Section 16 of the DPCL, 35 P.S. § 521.16 (allowing 

municipalities to “enact ordinances or issue rules and regulations relating to disease 

prevention and control, which are not less strict than the provisions of this act or the 

rules and regulations issued thereunder by the [State Advisory Health B]oard”). 

In rejecting Petitioners’ interference with delegation claim, the Majority relies 

exclusively on Ortiz and concludes that its holding necessarily forecloses 

Petitioners’ claim.  I cannot agree.  As discussed above, Ortiz involved 

Philadelphia’s authority to enact gun control legislation pursuant to its home rule 

charter.  The petitioners in Ortiz did not raise an interference with delegation claim, 

nor was the Supreme Court asked to consider the impact of Section 6120(a) on 

Philadelphia’s statutorily delegated duties under either the LHAL or the DPCL.    

I would conclude that the Petition for Review states a legally sufficient claim 

that Respondents have impermissibly interfered with Philadelphia’s statutorily 

delegated duties under the LHAL and the DPCL.  Therefore, I would overrule this 

objection. 

VIII.  Conclusion 

 It is well settled that “[i]n order to sustain preliminary objections, it must 

appear with certainty that the law will not permit recovery, and any doubt should be 

resolved by a refusal to sustain them.”  Pa. Virtual Charter Sch. v. Dep’t of Educ., 

244 A.3d 885, 889 (Pa. Cmwlth. 2020) (en banc) (emphasis added).  I would 
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conclude that Respondents have not shown with certainty that the law will not permit 

recovery in this case.  I believe Petitioners have pled sufficient facts to overcome 

Respondents’ Preliminary Objections, except for their challenge to CeaseFire PA’s 

standing. 

While I recognize that Ortiz is binding precedent, it did not address the 

specific constitutional challenge asserted here.  Ortiz was also decided in 1996.  In 

the nearly three decades since that decision, gun violence in our Commonwealth has 

skyrocketed, increasing exponentially in the past few years alone.  Allowing local 

municipalities to adopt more stringent regulations to protect their residents from gun 

violence is becoming an increasingly urgent matter.  As Justice Russell Nigro 

convincingly stated in his Dissenting Opinion in Ortiz:  “[W]henever the state 

legislature fails to enact a statute to address a continuing problem of major concern 

to the citizens of the Commonwealth, a municipality should be entitled to enact its 

own local ordinance in order to provide for the public safety, health and welfare of 

its citizens.”  681 A.2d at 157 (Nigro, J., dissenting).  I could not agree more. 

Therefore, I would overrule each of Respondents’ Preliminary Objections to 

the Petition for Review, except for the objection challenging CeaseFire PA’s 

standing.  For these reasons, I respectfully dissent from the Majority’s Opinion. 

      
     __________________________________ 
     ELLEN CEISLER, Judge 
 
Judge Wojcik joins in this Dissenting Opinion.   
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OPINION ANNOUNCING THE JUDGMENT OF THE COURT2 
 

 
BY JUDGE McCULLOUGH     FILED: May 26, 2022  
 

 In our original jurisdiction, certain residents of the City of Philadelphia, 

the City of Pittsburgh, and/or their adjacent communities (Petitioner Citizens),3 

Ceasefire Pennsylvania Education Fund (Petitioner CeaseFire), and the City of 

Philadelphia (Petitioner City) (collectively, Petitioners) filed a petition for review 

(PFR) on October 7, 2020, in the nature of a complaint seeking declaratory and 

injunctive relief.  In the PFR, Petitioners named as respondents the Commonwealth of 

Pennsylvania (Respondent Commonwealth), the Pennsylvania General Assembly 

(Respondent General Assembly), Bryan Cutler, in his official capacity as Speaker of 

the Pennsylvania House of Representatives (Respondent Speaker), and Jake Corman, 

in his official capacity as President Pro Tempore of the Pennsylvania State Senate 

(Respondent President Pro Tempore) (collectively, Respondents).   

 In the PFR, Petitioners lodge novel legal challenges to the validity of 

Section 6120(a) of the Pennsylvania Uniform Firearms Act of 1995 (UFA), 18 Pa.C.S. 

 
2 After circulation and consideration by the full Court, this case proceeded to judicial 

conference in accordance with the Commonwealth Court’s Internal Operating Procedures, and is 

being filed as a plurality opinion.   210 Pa.Code §69.256 (“If, pursuant to vote after judicial conference 

consideration, a majority of all of the Judges, as well as a majority of the Judges who heard the case 

or to whom it was submitted on briefs, favor the result reached in the circulated draft opinion, that 

opinion, together with any concurring or dissenting opinions and notations of concurrences or 

dissents, shall be filed.”).    

 
3 Petitioner Citizens are Stanley Crawford, Tracey Anderson, Delia Chatterfield, Aishah 

George, Rita Gonsalves, Maria Gonsalves-Perkins, Wynona Harper, Tamika Morales, Cheryl Pedro, 

and Rosalind Pichardo. 
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§6120(a),4 and, to a much lesser extent, Section 2962(g) of the Home Rule Charter and 

Optional Plans Law (Home Rule Law), 53 Pa.C.S. §2962(g)5 (together, Firearm 

Preemption Statutes).  As a general matter, these statutes vest the General Assembly 

with the sole power to legislate in the field of firearm regulation and preempt and/or 

prohibit all political subdivisions from enacting local laws that encroach into that area.6  

More specifically, Petitioners assert that Respondents, in enacting the Firearm 

Preemption Statutes and failing to revise those statutes to permit municipal regulation 

of firearms at the local level, engaged in unlawful conduct.  On this basis, Petitioners 

enumerate three causes of action:  the first is based on the state-created danger doctrine, 

the second asserts a violation of substantive due process, and the third is dubbed 

interference with statutory delegation of powers.   

 Respondents have filed various preliminary objections to the PFR. 

Respondent Commonwealth asserts that Petitioners lack standing and failed to state a 

 
4 Section 6120 of the UFA is titled, “Limitation on the regulation of firearms and 

ammunition,” and subsection (a) pronounces a relatively straightforward command:  “No county, 

municipality or township may in any manner regulate the lawful ownership, possession, transfer or 

transportation of firearms, ammunition or ammunition components when carried or transported for 

purposes not prohibited by the laws of this Commonwealth.”  18 Pa.C.S. §6120(a) (emphasis added).   

     
5 53 Pa.C.S. §§2901-2984.  Section 2962(g) of the Home Rule Law states that “[a] 

municipality shall not enact any ordinance or take any other action dealing with the regulation of the 

transfer, ownership, transportation[,] or possession of firearms.”  53 Pa.C.S. §2962(g) (emphasis 

added).      

 
6 See, e.g., Commonwealth v. Ortiz, 681 A.2d 152, 156 (Pa. 1996); Firearm Owners Against 

Crime v. Lower Merion Township, 151 A.3d 1172, 1179 (Pa. Cmwlth. 2016); Dillon v. City of Erie, 

83 A.3d 467, 473 (Pa. Cmwlth. 2014); National Rifle Association v. City of Philadelphia, 977 A.2d 

78, 82 (Pa. Cmwlth. 2009) (en banc), overruled on other grounds by Firearm Owners Against Crime 

v. City of Harrisburg, Mayor Eric Papenfuse, 218 A.3d 497, 511-13 (Pa. Cmwlth. 2019) (en banc), 

appeal granted in part and denied in part, 230 A.3d 1012 (Pa. 2020); Clarke v. House of 

Representatives, 957 A.2d 361, 364 (Pa. Cmwlth. 2008); Schneck v. City of Philadelphia, 383 A.2d 

227, 229-30 (Pa. Cmwlth. 1978). 
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claim upon which relief may be granted.  Respondent General Assembly argues that 

Petitioners failed to state a claim upon which relief may be granted and that their claims 

are not ripe for review.  Similarly, Respondent Speaker contends that Petitioners lack 

standing, and that their claims are not ripe, are barred by collateral estoppel, and are 

legally insufficient.  For his part, Respondent President Pro Tempore maintains that 

Petitioners lack standing to pursue their claims, and that their claims are not ripe for 

review, are barred by res judicata, are non-justiciable, and are not otherwise legally 

cognizable.  Respondent President Pro Tempore further objects to the PFR on the 

ground that certain allegations contain scandalous or impertinent matter and should be 

stricken as such.      

 In turn, Petitioners filed separate answers to each of Respondents’ 

preliminary objections.  Thereafter, the individual Respondents filed their own briefs 

in support of their preliminary objections, and Petitioners filed a global brief in 

opposition to all of Respondents’ preliminary objections.  Petitioners and Respondents 

then filed reply briefs.  Meanwhile, numerous entities and/or individuals filed amicus 

curiae briefs in support of both Petitioners and Respondents.7  On May 7, 2020, we 

entered a per curiam order scheduling oral argument before the Court, sitting en banc, 

on June 9, 2021.  This Court held argument on that date, and Respondents’ preliminary 

objections are now ripe for disposition. 

 Upon review, and for the foregoing reasons, we conclude that Petitioners 

have failed to set forth a claim upon which relief may be granted.  Accordingly, we 

sustain Respondents’ preliminary objections that challenge the legal sufficiency of the 

 
7 Namely, briefs were filed by Gun Owners of America, Inc., Gun Owners Foundation, the 

Heller Foundation, and Conservative Legal Defense and Education Fund, Brady and Giffords Law 

Center to Prevent Gun Violence, the City of Pittsburgh, the City of Harrisburg, the County and Local 

Governments, and individual medical doctors and the Coalition of Trauma Centers for Firearm Injury 

Prevention.   
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counts in the PFR and dismiss the PFR with prejudice.  

I.  The PFR 

 In the PFR, Petitioners aver where the individual Petitioner Citizens have 

lived, i.e., most reside in the City of Philadelphia, a few in the City of Pittsburgh, and 

one in a township adjacent to the City of Pittsburgh, and describe the events of gun 

violence that has affected them.  Petitioner Citizens generally allege that, as a result of 

these events, they have suffered emotional distress, anxiety, grief, and/or have lived in 

a state of fear of gun violence in their communities.  Petitioner Citizens represent that 

nearly all of them are Black, Hispanic, or a combination of both, and allege that the 

incidents of gun violence that have impacted their lives took place in poverty-stricken 

areas that have a high crime rate.  (PFR ¶¶9-18.) 

 Petitioner CeaseFire “is a Pennsylvania nonprofit organization 

headquartered in [Petitioner City],” and its “mission is to end the epidemic of gun 

violence across the Commonwealth of Pennsylvania through education, coalition 

building, and advocacy in support of sensible gun laws and public policies.”  (PFR 

¶¶19-20.) 

 Petitioner City “is a municipal corporation and political subdivision of the 

Commonwealth of Pennsylvania.” (PFR ¶21.)  Petitioner City “is a Home Rule 

Municipality organized and existing under the [Home Rule Law],” “is a city of the first 

class by statutory designation,” and “is coextensive with the County of Philadelphia, a 

county of the first class.”  (PFR ¶22.)  According to the PFR, Petitioner City  

 
is home to almost 1.6 million residents.  [The City of] 
Philadelphia’s residents include many communities of color 
and low-income communities, groups that are especially 
vulnerable to the harms caused by gun violence.  [The City 
of] Philadelphia has a poverty rate of 24.3%[,] 43.6% of 
Philadelphians identify as Black or African American[,] and 
15.2% of Philadelphians identify as Hispanic or Latino.   
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(PFR ¶23.)     

 In the PFR, Petitioners aver that they “have been directly affected by gun 

violence and continue to be threatened and harmed by gun violence every day.”  (PFR 

Sec. II.)  Petitioner Citizens “have lost loved ones to gun violence,” “grapple daily with 

the trauma of those injuries,” and “live in fear of the next episode of gun violence that 

will be visited on them and their families.”  (PFR ¶40.)  Petitioner CeaseFire alleges 

that the Firearm Preemption Statutes “have impaired and continue to impair [its] ability 

to . . . advance a broad range of effective, evidence-based local gun regulations”;  

Petitioner CeaseFire “has been forced to divert time, funding, and resources to mitigate 

the harmful consequences of the Firearm Preemption [Statutes]”; and the Firearm 

Preemption Statutes “have frustrated [its] mission to obtain passage of sensible gun 

laws by disrupting its efforts to work with the communities most affected by gun 

violence and to advance local regulations that would prevent gun violence and save 

lives.”  (PFR ¶¶40, 45, 47-48.)  Otherwise, Petitioner City alleges that it “bears a 

significant economic burden associated with gun violence.”  (PFR ¶51.)  However, 

Petitioner City then lists costs that apparently would be incurred by individuals and not 

the City of Philadelphia itself, contending that “[a] firearm homicide is associated with 

an estimated average cost of $1.42 million due to medical expenses, lost 

earnings/productivity, property damage, and criminal justice costs,” and maintaining 

that, “[o]n average, a non-fatal firearm-related injury costs $46,632 in medical 

expenses and lost productivity.”  (PFR ¶51.)  Petitioner City further avers that the 

Firearm Preemption Statutes “infringe upon [the City of] Philadelphia’s interests and 

functions as a governing entity, including its responsibility to protect the health, safety, 

and quality of life of its citizens.”  (PFR ¶53.)      
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 The PFR then delves into a general exposition on gun violence, 

particularly in the Cities of Philadelphia and Pittsburgh, and alleges that gun violence 

has a disparate impact on African-American and Hispanic ethnicities who live in low-

income areas and/or areas with a high crime rate.  The PFR contains the following 

averments:     

 
28.  Gun violence in Pennsylvania is a public health crisis 
in which Respondents have actively played a key role….   
 
. . . . 
 
39.  The gun violence epidemic in Pittsburgh, like 
Philadelphia, disproportionately affects Pittsburgh’s Black 
residents. . . .  
 

(PFR ¶¶28, 39) (footnotes and citations omitted).   

 Next, the PFR highlights and emphasizes floor debate and discussion 

among representatives of the General Assembly with regard to the Firearm Preemption 

Statutes, averring, overall, that “[i]n passing, amending, expanding, and enforcing the 

Firearm Preemption [Statutes], Respondents have disregarded the evidence showing 

that [the statutes] exacerbate the gun violence epidemic.”  (PFR Sec. IV.)   

   The PFR also provides a chronological background of the legislative 

history and developments of the Firearm Preemption Statutes.  The most relevant 

averments are as follows:   

 
63.  When the bill that would become Section 6120 [of the 
UFA] was first introduced, it permitted [the City of] 
Philadelphia to continue implementing its own gun safety 
laws (except with regards to hunters in transit). . . . 
Nevertheless, the final amended version preempted many 
life-saving gun[-]safety law[s] that might be passed in the 
City of Philadelphia as well. 
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. . . .  
 
67.  Since the initial passage of Section 6120, the General 
Assembly has continued to enact amendments, all of which 
further restrict the ability of local governments to protect 
their residents from gun violence, [and] all the while 
continuing to disregard evidence before it, and available to 
it, showing the harmful effects of preemption and/or the 
benefits of certain gun ordinances. 
 
68.  In 1987, the General Assembly passed an amendment 
to Section 6120 that further barred local regulation [by] 
expanding Section 6120(a) to include preemption of 
ordinances that would regulate ammunition and ammunition 
components. 
 
69.  In 1993, the General Assembly passed yet another 
amendment to Section 6120, this time providing for a more 
expansive definition of the word “firearms,” and thus 
effectively expanding the categories of weapons that local 
governments were prohibited from regulating. . . .  
 
. . . . 
 
78.  In 1996, the General Assembly [enacted Section 
2962(g) of Home Rule Law,] which applies to all 
municipalities except Philadelphia, and states:  “A 
municipality shall not enact any  ordinance or take any other 
action dealing with the regulation of the transfer, ownership, 
transportation or possession of firearms.” [53 Pa.C.S. 
§2962(g).]  Thus, whereas Section 6120’s scope is limited to 
regulations of the “lawful” transfer, ownership, 
transportation, or possession of firearms, and only when 
firearms are “carried or transported for purposes not 
prohibited by the laws of this Commonwealth,” Section 
2962(g) is not so limited.[8] 
  
79.  In 1999, the General Assembly . . . amended Section 
6120 to prohibit municipalities from “[b]ring[ing] or 
maintain[ing] an action at law or in equity against any 
firearms or ammunition manufacturer, trade association or 

 
8 See supra notes 4 and 5.  
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dealer for damages, abatement, injunctive relief or any other 
relief or remedy resulting from or relating to either the lawful 
design or manufacture of firearms or ammunition or the 
lawful marketing or sale of firearms or ammunition to the 
public.”  Members of the General Assembly warned of the 
damaging results of the General Assembly’s actions; the 
General Assembly ignored these warnings. 
 
. . . . 
 
83.  In 2013, [House Bill (HB)] 80 was introduced to 
address theft of “secondary metal.”  By the time of final 
passage, the General Assembly had revised the bill 
dramatically, such that it also provided a right of action in 
court by any individual “adversely affected” by an ordinance 
prohibited under Section 6120 or Section 2962(g) to bring 
suit in court.[9] 

 
84.  When the provision related to Section 6120 was 
discussed, members of the House expounded on the gun 
violence epidemic in Pennsylvania.  The General Assembly 
once again disregarded this information. 
 
. . . .  
 
88.  In addition to passing amendments to Section 6120, 
the General Assembly has on several occasions refused to 
narrow or repeal Section 6120, despite its own awareness that 
Petitioners are suffering extensive and tangible harm as a 
result of the Firearm Preemption [Statutes].  For example, the 
following bills narrowing or repealing the Firearm 
Preemption [Statutes] have been proposed to the General 
Assembly, and none have received so much as a floor vote: 
HB 739 of 2001, HB 1036 of 2001, HB 1841 of 2001, HB 
1842 of 2001, HB 874 of 2005, HB 2483 of 2006, HB 2955 
of 2006, HB 18 of 2007, HB 23 of 2007, HB 25 of 2007, HB 
485 of 2007, HB 1044 of 2009, and SB 176 of 2011, SB 192 

 
9 However, as recognized by Petitioners, after HB 80 was passed, the provision amending 

Section 6120 and providing for a private right of action was invalidated as unconstitutional on single-

subject rule grounds by the Pennsylvania Supreme Court in Leach v. Commonwealth, 141 A.3d 426 

(Pa. 2016). 
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of 2013, HB 2611 of 2018, SB 625 of 2019, HB 2291 of 
2020. 
 
89.  [Respondent] Commonwealth has prevented, and 
continues to prevent, [the City of] Philadelphia and other 
municipalities from passing and enforcing ordinances via the 
Firearm Preemption [Statutes].  Meanwhile, municipalities, 
organizations, and individual constituents continue to suffer. 

(PFR ¶¶63, 67-69, 78-79, 83-84, 88-89) (footnotes and citations omitted).   

 From these averments, the PFR alleges that “[s]ince its passage, Section 

6120 has operated to restrict local municipalities in their ability to protect their citizens 

and address the particularized safety concerns of these municipalities and 

neighborhoods within these municipalities,” and that the “statute endangers the lives 

of [] Petitioners and others in their communities by effectively preventing local 

municipalities from fulfilling their core duties to protect the health and safety of their 

residents.”  (PFR ¶¶54-55.)  In addition, the PFR avers that “the General Assembly has 

continued to amend Section 6120, and with each amendment, the General Assembly 

has further restricted the ability of municipalities like Philadelphia to address gun 

violence”; the General Assembly “has repeatedly blocked any attempt to loosen 

preemption restrictions, while steadfastly refusing to act to curb gun violence at the 

state level”; “and by its actions, the General Assembly has exposed [Petitioner 

Citizens] to [a] direct risk of gun violence.”  (PFR ¶55.)  According to the PFR, the 

Firearm Preemption Statutes have “prevented [the City of] Philadelphia and other 

Pennsylvania municipalities from enforcing the ordinances they have passed to make 

their residents safer,” and these statutes, “coupled with [the General Assembly’s] 

refusal to pass evidence-based gun safety legislation on the state level, operate to 

actively prevent an effective gun safety approach that would save the lives, property, 

and bodily integrity of Pennsylvania residents, particularly in low-income 

neighborhoods in the largest cities.”  (PFR ¶¶56-57.)  Additionally, the PFR, citing 
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case law from the appellate courts of this Commonwealth, correctly notes that Section 

6120 has been “held to preempt enforcement of [the City of] Philadelphia’s ordinance 

requiring a license to acquire a firearm within the city or bring a firearm into 

Philadelphia,” as well as “several other firearm-related ordinances enacted by the City 

of Philadelphia, including ordinances that prohibited straw purchasing of guns, limited 

handgun purchases to one per month, required annual renewal of the firearm license, 

prohibited persons subject to protection from abuse orders from acquiring firearms, and 

prohibited the possession or transfer of assault weapons.”10  (PFR ¶60) (citations 

omitted).   

 Proceeding along these lines, the PFR posits that “[b]ut for the Firearm 

Preemption [Statutes], the City of Philadelphia and other municipalities would pass 

their own safety ordinances that would prevent or mitigate the harm suffered by their 

residents, including [Petitioner Citizens].”  (PFR ¶91) (emphasis added).  Providing 

examples, the PFR asserts that Petitioner City would pass three certain types of 

ordinances, including one that would impose “permit-to-purchase requirements.”  In 

this regard, the PFR contends:   

 
94.  Pennsylvania currently requires only that a potential 
firearm purchaser pass a background check in order to 
purchase a firearm. It does not require a permit to purchase a 
firearm. Permit-to-purchase systems involve an application 
to a state or local law enforcement agency and a background 
check that is often facilitated by fingerprints. Law 
enforcement has, on average, 30 days to complete the check. 
Sellers, both licensed and private, can only sell to a potential 
firearm purchaser with a valid license. 
 

(PFR ¶94) (footnotes and citations omitted).   

 
10 See supra note 5.  
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 The PFR also states that Petitioner City would enact an ordinance 

imposing “one-gun-per-month limits.”  The PFR claims that    

 
106. Pennsylvania does not currently limit the number of 
firearms an individual may purchase within a certain time 
period. 
  
107.  States that implement a waiting period between 
purchases of handguns have experienced dramatic reductions 
of gun violence, the prevalence of straw purchases, and gun 
trafficking. 
 
. . . . 
 
112.  Allowing Philadelphia and other municipalities to pass 
one-gun-per-month laws within their boundaries would save 
lives . . . .  
 
113.  If not for [] Respondents’ actions in passing and 
perpetually voting to keep the Firearm Preemption [Statutes] 
in place, Philadelphia and other municipalities would have 
the ability to pass local one-gun-per-month ordinances. 
 

(PFR ¶¶106-07, 112-13) (emphasis added). 

 Finally, the PFR maintains that Petitioner City would enact an ordinance 

that would permit “extreme risk protection orders” (ERPO), contending that 

“Pennsylvania does not have any procedures for disarming firearm owners who pose 

an extreme risk of physical harm to themselves or others.”  (PFR ¶116.)  The PFR 

further avers that    

 
117. Implementing procedures for an [ERPO] would allow 
law enforcement to proactively prevent gun[-]related 
tragedies before they occur.  An ERPO allows families, 
household members, or law enforcement officers to petition 
a court directly for an ERPO which temporarily restricts a 
person’s access to guns. 

(PFR ¶117.)   
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 Ultimately, the PFR maintains that “[b]y preventing the passage of 

regulations like permit-to-purchase requirements, one-gun-per-month limits, and 

ERPO ordinances, Respondents have increased the risks of gun violence in Petitioners’ 

communities.”  (PFR ¶126.)  The PFR states that “[c]rime-gun-trace data collected by 

the Pennsylvania Attorney General’s office demonstrate[s] that these kinds of 

regulations would reduce the risk of gun violence if enacted at the local level,” because 

“[t]he majority of guns used in crimes in [the City of] Philadelphia (and in Pennsylvania 

more broadly) are from dealers in Pennsylvania, with a plurality of guns used in crimes 

in [the City of] Philadelphia coming from dealers within [the] City limits”; thus, the 

PFR asserts that the Firearm Preemption Statutes “prevent [the City of] Philadelphia 

from addressing significant sources of guns used in crimes.”  (PFR ¶127.)  Further, the 

PFR contends that, due to the Firearm Preemption Statutes, Petitioner Citizens “and 

their loved ones are more likely to suffer death or serious bodily injury from gun 

violence,” and “[the City of] Philadelphia’s residents in vulnerable Black and Hispanic 

communities are more likely to suffer death or serious bodily injury from gun 

violence.”  (PFR ¶¶128-29.)  The PFR reiterates that “[t]he greatest increases in the 

risks of gun violence as a result of the Firearm Preemption [Statutes] are in Black and 

Hispanic low-income urban communities like those in areas of [the City of] 

Philadelphia.”  (PFR ¶130.)   

 Based on these allegations, the PFR asserts three causes of action.  In 

count I, the PFR advances a claim under the state-created danger doctrine.  In this vein, 

the PFR contends that “Respondents have affirmatively used their authority in a way 

that renders Petitioners more vulnerable to gun violence than had Respondents not 

acted at all” and “acted with a degree of culpability that shocks the conscience and with 

deliberate indifference and/or recklessness.”  (PFR ¶¶133-34.)  In addition, the PFR 
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states that “Petitioners are foreseeable victims of Respondents’ acts and/or [are] 

members of a discrete class of persons subjected to the potential harm brought about 

by Respondents’ actions” and, further, “have suffered harm that is the foreseeable and 

a fairly direct result of Respondents’ actions.”  (PFR ¶¶135-36.)     

 In count II, the PFR sets forth a substantive due process claim, asserting 

that “[t]he Firearm Preemption [Statutes] violate [a]rticle I, [s]ection 1 [of the 

Pennsylvania Constitution11], as they do not bear a real and substantial relation to a 

legitimate government purpose.”  (PFR ¶142.)     

 In count III, which is denoted as a claim for “interference with 

delegation,” the PFR states that “[t]he Commonwealth has the obligation to maintain 

order and to preserve the safety and welfare of all citizens” and “has delegated portions 

of that obligation to its political subdivisions,” and “[t]his delegation imposes on local 

health authorities, including [Petitioner City’s] health department, the responsibility for 

the ills of gun violence.”  (PFR ¶¶145-46.)   The PFR avers that “[i]t is the responsibility 

of the Commonwealth to provide [the City of] Philadelphia and other municipalities 

with reasonable powers with which to discharge their delegated responsibilities, 

including the delegated responsibility to address gun violence,” and “[t]he General 

Assembly’s enactment of the Firearm Preemption [Statutes] [has] deprive[d] [the City 

of] Philadelphia of the ability to fulfill its delegated duty to address gun violence.”  

(PFR ¶¶149-50.)  Moreover, the PFR alleges that “the General Assembly’s enactment 

and continuation of the Firearm Preemption [Statutes], combined with the General 

Assembly’s failure to enact adequate statewide firearm regulations, violates the 

Commonwealth’s obligation to maintain order and to preserve the safety and welfare 

of all citizens,” reasoning that “[t]he General Assembly cannot enforce the Firearm 

 
11 Pa. Const. art. I, §1. 
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Preemption [Statutes] against [the City of] Philadelphia while delegating [it] the 

responsibility to address gun violence.”  (PFR ¶151.)     

 For relief, Petitioners seek “a declaration that Respondents’ actions 

violate [a]rticle I, [s]ection I of the Pennsylvania Constitution and a permanent 

injunction preventing further enforcement of the Firearm Preemption [Statutes].”  (PFR 

¶¶138, 144.)  Petitioner City also asks for a declaration stating “that by depriving [it] 

of the ability to fulfill its delegated duties to address gun violence,” “Respondents have 

violated the Commonwealth’s obligation to maintain order and to preserve the safety 

and welfare of all citizens” and request “a permanent injunction preventing further 

enforcement of the Firearm Preemption [Statutes].”  (PFR ¶152.)  Finally, Petitioners 

apply for a declaration that “Respondents have violated [a]rticle I, [s]ection 1 of the 

Pennsylvania Constitution” by “prohibiting the City of Philadelphia from enacting 

firearm regulations[,] such as permit-to-purchase ordinances, one-gun-per-month 

limits, and extreme risk protection laws.”  (PFR ¶153.)     

II.  Discussion 

 As noted above, Respondents have filed preliminary objections to the 

PFR, one of which is that all three counts in the PFR have failed to state a valid cause 

of action as a matter of law, which is known in Pennsylvania as a “demurrer.”  At this 

point in time, it is well settled that, “[i]n ruling on preliminary objections in the nature 

of a demurrer, the Court must accept as true all well-pleaded material facts and all 

inferences reasonably deducible therefrom.  However, the Court is not required to 

accept as true legal conclusions, unwarranted factual inferences, argumentative 

allegations, or expressions of opinion.”  Shore v. Pennsylvania Department of 

Corrections, 168 A.3d 374, 378-79 (Pa. Cmwlth. 2017) (internal citations omitted).  

For preliminary objections in the nature of a demurrer to be sustained, “it must appear 
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with certainty that the law will permit no recovery, and any doubt must be resolved in 

favor of the non-moving party.”  Gregory v. Pennsylvania State Police, 160 A.3d 274, 

276 (Pa. Cmwlth. 2017) (internal citations omitted).  

A.  State-Created Danger Doctrine 

 In their briefs, Respondents contend, among other things, that Petitioners 

failed to plead a viable claim under the state-created danger doctrine because the theory 

has never been used to nullify a state statute.  Respondents further assert that, in failing 

to pass the legislation that Petitioners desire, Respondents did not engage in an 

affirmative act, which is required to invoke the protections of substantive due process 

under the state-created danger doctrine.  Somewhat similarly, Respondents assert that 

Petitioners’ claim fails because a state may not be held liable for risks that generally 

affect the public at large, and none of the Petitioners belong to a discrete and 

identifiable class of individuals who face a peculiar risk that is distinguishable from a 

risk that is posed to the general public.    

 In response, Petitioners contend that the state-created danger doctrine 

imposes a duty on Respondents to protect Pennsylvania citizens if Respondents’ own 

actions create or enhance a danger toward the citizens, and this includes taking 

legislative action that increases the risk or opportunity for gun violence.  Petitioners 

argue that the General Assembly was consciously aware that the Firearm Preemption 

Statutes would result (and have resulted) in an increase in gun deaths in the Cities of 

Philadelphia and Pittsburgh, namely in the low-income and/or high crime areas, and 

assert that Respondents acted affirmatively, in that they repeatedly amended Section 

6120 of the UFA to make it more expansive in its preemptive reach.  In Petitioners’ 

view, the Petitioner Citizens constitute a defined class of individuals, for purposes of 

the state-created danger doctrine, because they are members of communities and 
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ethnicities “that bear a tragically disproportionate share of the scourge of gun 

violence.”  (Pet’rs’ Br. at 54-55.)  Further, Petitioners contend that a statute cannot be 

immunized from the state-created danger doctrine because the doctrine originates from 

the due process clauses of the United States (U.S.) and Pennsylvania Constitutions.  

Petitioners maintain that all official legislative activity, like executive action, is bound 

by constitutional restraints and, thus, the Firearm Preemption Statutes are subject to 

review under the state-created danger doctrine.    

 In terms of the substantive component of the due process clause, whether 

it be per the Fourteenth Amendment of the U.S. Constitution, U.S. Const. amend. XIV, 

or article I, section 1 of the Pennsylvania Constitution, Pa. Const. art. I, §1, and its 

corollary sections, a legal theory has developed that is commonly known as the state-

created danger doctrine.  See Johnston v. Township of Plumcreek, 859 A.2d 7, 12-13 

& n.16 (Pa. Cmwlth. 2004).  In Johnston, a panel of this Court entertained an appeal 

by landowners who challenged the constitutionality of a township’s ordinances that 

required them to connect to the public water system.  The landowners “asserted that as 

a result of the terrorist attacks on September 11, 2001, and the nation’s war on 

terrorism, there [was] a real and present danger of terrorist attacks on public water 

systems” and “alleged that the [township’s] [w]ater [a]uthority [was] not in a position 

to protect its customers . . . from having their water poisoned by chemical or biological 

contaminants.”  Id. at 9.  The court of common pleas dismissed the claim on preliminary 

objections, and, on appeal, the landowners contended, among other arguments, that the 

court below “erred in failing to recognize the right of every individual to provide for 

his protection from life threatening incidents.”  Id. at 10 (internal quotation marks 

omitted).  Construing the landowners’ claim to be “one that fell under the ‘state-

created’ danger theory,” this Court concluded that the landowners’ cause of action was 



18 

meritless.  Id. at 13.  In so deciding, we researched the area of law governing the state-

created danger doctrine and, upon our review, stated:  “[A]s far as can be determined, 

the ‘state-created danger’ body of jurisprudence has never been used to nullify a statute 

or ordinance.”  Id.  Although this Court eventually addressed the landowners’ claim in 

the alternative, based on the assumption that the state-created danger doctrine could 

render a statute unconstitutional, we inevitably upheld the decision of the court of 

common pleas with the following clear statement:  “Most importantly, the state-created 

danger theory is a construct by which damages are awarded for constitutional torts.  It 

is not used to nullify statutory law, and we will not do so here.”  Id. at 14. 

 Notably, in their brief, Petitioners have failed to cite a case in a jurisdiction 

within the United States that refutes the proposition of law and holding enunciated in 

our decision in Johnston.  Based upon our own independent research, we have been 

unable to unearth such a case.  Following Johnston as binding precedent, this Court, 

therefore, could summarily dispose of Petitioners’ state-created danger claim on the 

valid and independent ground that the legal theory cannot be utilized as the means by 

which to declare the Firearm Preemption Statutes unconstitutional.12 While we 

preserve this reasoning as a legal basis for our conclusion in the event of a further 

appeal, this Court will nonetheless proceed to address Petitioners’ claim on alternative 

grounds.      

               The United States Supreme Court has emphasized that the Due Process 

Clause does not guarantee minimum levels of safety or security, see Collins v. City of 

Harker Heights, 503 U.S. 115, 126-27 (1992), and it is generally settled that there is 

no constitutional duty on the part of the state to protect members of the public at large 

 
12 See Commonwealth v. Markman, 916 A.2d 586, 606 (Pa. 2007) (“Where a decision rests on 

two or more grounds equally valid, none may be relegated to the inferior status of obiter dictum.”) 

(internal citation omitted).   
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from crime, see Martinez v. California, 444 U.S. 277, 284-85 (1980).  Indeed, “[t]he 

Constitution is a charter of negative liberties; it tells the state to let people alone; it does 

not require the federal government or the state to provide services, even so elementary 

a service as maintaining law and order.”  Bowers v. DeVito, 686 F.2d 616, 618 (7th Cir. 

1982).    

 In DeShaney v. Winnebago County Department of Social Services, 489 

U.S. 189 (1989), the United States Supreme Court held that the Due Process Clause of 

the Fourteenth Amendment does not impose on the state an affirmative duty to protect 

individuals against private acts of violence.  Id. at 197.  “The [D]ue [P]rocess [C]lause 

generally confers no affirmative right to governmental aid, even where such aid may 

be necessary to secure life, liberty, or property interests . . . . Mere indifference or 

inaction in the face of private violence cannot support a substantive due process claim.”  

Wilson-Trattner v. Campbell, 863 F.3d 589, 593 & 596 (7th Cir. 2017) (internal 

citations and quotation marks omitted).  Similarly, a “passive failure to stop private 

violence” will not suffice to establish a state-created danger, Pena v. DePrisco, 432 

F.3d 98, 110 (2d Cir. 2005), and “[i]t is not enough to allege that a government actor 

failed to protect an individual from a known danger of bodily harm,” Lombardi v. 

Whitman, 485 F.3d 73, 79 (2d Cir. 2007). 

 Nonetheless, our Supreme Court and the United States Court of Appeals 

for the Third Circuit, as well as other federal circuit courts of appeals, recognize a 

caveat called the “state-created danger” doctrine.  See R.W. v. Manzek, 888 A.2d 740, 

743 (Pa. 2005); Kneipp v. Tedder, 95 F.3d 1199, 1211 (3d Cir. 1996).  That exception 

provides that “the Due Process Clause can impose an affirmative duty to protect if the 

state’s own actions create the very danger that causes the plaintiff’s injury.”  Morrow 

v. Balaski, 719 F.3d 160, 167 (3d Cir. 2013). 
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 To prevail on a substantive due process claim under the state-created 

danger doctrine, a petitioner must prove each of the following elements:  (1) the harm 

ultimately caused was foreseeable and fairly direct; (2) a state actor acted with a degree 

of culpability that shocks the conscience; (3) a relationship between the state and the 

petitioner existed such that the petitioner was a foreseeable victim of the respondents’ 

acts, or a member of a discrete class of persons subjected to the potential harm brought 

about by the state’s actions, as opposed to a member of the public in general; and (4) a 

state actor affirmatively used his or her authority in a way that created a danger to the 

citizen or that had rendered the citizen more vulnerable to danger than had the state not 

acted at all.  Henry v. City of Erie, 728 F.3d 275, 281-82 (3d Cir. 2013) (citing Morrow, 

719 F.3d at 177). 

 Undoubtedly, “many state activities have the potential to increase an 

individual’s risk of harm” by private actors, Kallstrom v. City of Columbus, 136 F.3d 

1055, 1066 (6th Cir. 1998), and, in one way or another, “[a]ll government activities 

involve some risk; for example, motorists are killed each year on state highways.”  

Johnston, 859 A.2d at 13.  Consequently, “[i]t cannot be that the state . . . ‘creates a 

danger’ every time it does anything that makes injury at the hands of a third party more 

likely.  If so, the state would be liable for every crime committed by the prisoners it 

released.”  Doe v. Rosa, 795 F.3d 429, 439 (4th Cir. 2015).  As the Third Circuit put it:  

“If a municipality, state[,] or other public body is to be liable under the Constitution 

for harm caused by private parties to persons not in [state] custody, the liability would 

be unlimited.  There is no legal doctrine that supports imposition of such liability.”  

Bennett ex rel. Irvine v. City of Philadelphia, 499 F.3d 281, 289-90 (3d Cir. 2007); see 

also Rivera v. Rhode Island, 402 F.3d 27, 37 (1st Cir. 2005) (“[M]erely rendering a 

person more vulnerable to risk does not create a constitutional duty to protect.”). 
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 By its very nature, the legal concept of foreseeability is designed to curtail 

the state-created danger doctrine from an unfathomable reach.  The third element of 

the state-created danger doctrine—the “foreseeable victim” element—is closely related 

to the first element, which requires that the alleged danger, here, gun violence, be 

foreseeable in terms of legal causation.  In particular, the third element asks whether 

there is a sufficiently close relationship between the state and the petitioner to make 

the petitioner a “foreseeable victim of the [respondents’] acts in a tort sense,” either 

“individually or as a member of a distinct class.”  Hopkins v. Yesser, 412 F. Supp. 3d 

517, 523 (E.D. Pa. 2019).  The relationship may exist when the respondents have 

knowledge that either “(1) a specific individual has been placed in harm’s way” or (2) 

the petitioner “[is] part of an identifiable and discrete class of persons subject to the 

harm the state allegedly has created.”  Morse v. Lower Merion School District, 132 

F.3d 902, 914 (3d Cir. 1997). 

 Summarizing the law of the Third Circuit, a federal district court for the 

Eastern District of Pennsylvania ably stated: 

 
The “primary focus” of the third element is foreseeability. 
But in the “discrete class” analysis, foreseeability by itself is 
not enough.  In addition, the group must be limited enough 
to remain separate from the general public.  This requirement 
prevents the state-created danger exception from swallowing 
the general rule that the state is not obligated to protect its 
citizens from random, violent acts of private parties.  
 
. . . . 
 
A class cannot be “discrete” and “limited” unless it is 
“identifiable.”  To be “identifiable,” the class must have 
clearly defined outer boundaries or membership criteria.  
This requirement makes logical sense:  foreseeability is the 
“primary focus” of the third element, but a class cannot be 
foreseeable if it is not clearly defined.  And a class without 
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clearly discernible limits raises an intolerable risk of bleeding 
into the “public at large.” 
 
. . . . 
 
A “discrete class” must [also] face a “particular threat” 
separate from that shared by the general public. 
 

Hopkins, 412 F. Supp. 3d at 523-28 (internal citations and some internal quotation 

marks omitted). 

 Importantly, “[w]here the state actor has allegedly created a danger 

towards the public generally, rather than an individual or group of individuals, holding 

a state actor liable for the injuries of foreseeable [petitioners] would expand the scope 

of the state-created danger theory beyond its useful and intended limits.”  Morse, 132 

F.3d at 913 n.12.  In the words of the United States Court of Appeals for the Sixth 

Circuit:  “In the only cases where we have recognized a ‘state[-]created danger,’ the 

government could have specified whom it was putting at risk, nearly to the point of 

naming the possible victim or victims.”  Jones v. Reynolds, 438 F.3d 685, 696 (6th Cir. 

2006).  Further, the United States Court of Appeals for the Fifth Circuit has said:  “We 

have consistently cautioned against finding liability under the state-created danger 

theory based upon an ineffective policy or practice in cases where the [petitioner’s] 

injury is inflicted by a private actor.”  Doe ex rel. Magee v. Covington County School 

District, 675 F.3d 849, 866 (5th Cir. 2012) (en banc).  

 In Mark v. Borough of Hatboro, 51 F.3d 1137 (3d Cir. 1995), a member 

of a volunteer fire department, while acting as a private citizen, set fire to the plaintiff’s 

auto repair business.  The plaintiff alleged that the state actors’ “failure to follow 

adequate policies to ensure that applicants to the fire department were screened 

sufficiently for tendencies towards arson caused the damage to his property.”  Id. at 
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1140. On appeal, the Third Circuit affirmed the grant of summary judgment in favor of 

the defendants.  In so determining, the court observed: 

 
In Wood v. Ostrander, 879 F.2d 583 (9th Cir.1989), cert. 
denied, 498 U.S. 938 (1990), . . . a state trooper, after 
arresting the driver of a car and impounding the car, left the 
driver’s female passenger stranded alone in a neighborhood 
with the highest aggravated crime rate in the county at 2:30 
A.M.  The plaintiff was raped. The court held that the 
plaintiff “has raised a genuine issue of fact tending to show 
that [the trooper] acted with deliberate indifference to 
[plaintiff’s] interest in personal security under the 
[F]ourteenth [A]mendment.”  Id. at 588.  In Cornelius v. 
Town of Highland Lake, 880 F.2d 348 (11th Cir. 1989), cert. 
denied, 494 U.S. 1066 (1990), . . . the state allowed a prisoner 
with a history of committing violent crimes to participate in 
a work release program where he had access to “axes, picks, 
machetes, knives and saws,” and was supervised only by an 
unarmed civilian member of the community.  The inmate 
abducted the town clerk at knife point and held her hostage 
for three days, during which time he threatened to abuse her 
sexually and physically and to kill her.  Id. at 350. . . . 
[I]n Cornelius, the plaintiff introduced evidence that the 
defendants who employed her exercised a control over her 
work environment that arguably was sufficient to create a 
special, quasi-custodial relationship between them. 
 
. . . . 
 
The cases where the state-created danger theory was applied 
were based on discrete, grossly reckless acts committed by 
the state or state actors using their peculiar positions as state 
actors, leaving a discrete plaintiff vulnerable to foreseeable 
injury.  In Wood, for example, the woman eventually was 
raped, and the court held that a jury could find that the 
officer, using his power as an officer, placed the plaintiff in 
a situation entailing a foreseeable risk of danger. Indeed, 
assuming the facts are true, it would be unfair to say that the 
state actor was not responsible for the rape. 
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But this case is not like those cases at all. When the alleged 
unlawful act is a policy directed at the public at large—
namely a failure to protect the public by failing adequately to 
screen applicants for membership in a volunteer fire 
company—the rationale behind the rule disappears—there 
can be no specific knowledge by the defendant of the 
particular plaintiff’s condition, and there is no relationship 
between the defendant and the plaintiff.  Therefore, we 
cannot say that an oppressive act of the defendants, made 
possible by virtue of the fact that they were acting in a public 
capacity, caused [the plaintiff’s] injury. 
 

Mark, 51 F.3d at 1152-53 (some internal citations omitted). 

 In Rivera v. Houston Independent School District, 349 F.3d 244 (5th Cir. 

2003), the Fifth Circuit rejected a state-created danger claim against a school district 

after a student died as a result of gang-related violence.  The court explained: 

 

[T]o hold [the school district] responsible for the ultimate 
ineffectiveness of [its policies designed to combat gang 
violence] would turn the Due Process Clause’s limited duty 
of care and protection into a guarantee of shelter from private 
violence. This result would be inimical to the Supreme 
Court’s conclusion [in DeShaney] that the Due Process 
Clause does not require the State to protect individuals from 
private violence. 

349 F.3d at 250.   

 In Ruiz v. McDonnell, 299 F.3d 1173 (10th Cir. 2002), a mother enrolled 

her child in a state-licensed home daycare.  The operator of the daycare literally abused 

the child to death.  The mother brought suit against the state’s human services 

department and its director, alleging that their act of licensing the provider, which failed 

to meet state requirements for licensure, violated her deceased son’s right to substantive 

due process pursuant to the state-created danger doctrine.  The United States Court of 

Appeals for the Tenth Circuit disagreed:   
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[W]e do not view the mere licensure of [the daycare] as 
constituting the requisite affirmative conduct necessary to 
state a viable [] claim.  Specifically, the improper licensure 
did not impose an immediate threat of harm.  Rather, it 
presented a threat of an indefinite range and duration.  
Moreover, the licensure affected the public at large; it was 
not aimed at [the child] or [his mother] directly . . . . [T]he 
mere licensure of [the daycare] was not an act directed at [the 
child] which, in and of itself, placed [the child] in danger.  

Id. at 1183.  Stated succinctly, in Ruiz, the court held that “negligence in licensing was 

not a sufficiently affirmative act under the standard set by DeShaney because it did not 

pose an immediate threat of harm and was directed at the public in general.” Gray v. 

University of Colorado Hospital Authority, 672 F.3d 909, 922 (10th Cir. 2012) (internal 

citation omitted).  

 In Gray, the Tenth Circuit drew upon Ruiz and other decisions and 

formulated the following proposition of law:   

 
[A] State’s adoption of generally[]applicable policies and 
customs does not foist upon anyone an immediate threat of 
harm having a limited range and duration. The act of 
establishing such policies and customs itself does not put any 
particular individual at substantial risk of serious, immediate, 
and proximate harm.  And because the act of establishing 
such policies and customs does not pose a direct threat to any 
one particular individual but affects a broader populace, we 
deem such act too remote to establish the necessary causal 
link between the danger to the victim and the resulting harm. 
In other words, the affirmative conduct required to support a 
danger creation claim should be directed at a discrete 
plaintiff. 

Gray, 672 F.3d at 926 (internal citations and quotation marks omitted). 

 At bottom, the above recitation of the case law clearly establishes that a 

state cannot be found to have violated the state-created danger doctrine by enacting a 

statute and/or policy that is generally applicable, even if the statute and/or policy is 

arguably ineffective and fails to adequately protect the public from private acts of 
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violence.  This is because such laws are inherently directed at the public in general and 

not at any specific individual or discrete class of individuals.  Regardless of Petitioners’ 

averments in the PFR, the UFA is a relatively comprehensive regulatory regime, 

containing protective measures designed to combat gun violence. Further, Section 

6120(a) is equally applicable across and throughout this Commonwealth, applying to 

each and every county or municipality; thus, it is directed at the public at large and not 

toward any of the Petitioners in particular.   

 By way of background, the UFA lists numerous offenses, mostly 

felonious, drug-related, or violent in nature, and prohibits individuals who have been 

convicted of any one of these offenses from possessing a firearm.  See 18 Pa.C.S. 

§6105.  Generally, the UFA requires an individual to obtain a license to carry a firearm 

in a vehicle or concealed on or about his person or in public, and imposes restrictions 

on the sale or transfer of firearms, including a 48-hour waiting period and a criminal 

history and mental health background check.  See 18 Pa.C.S. §§6106, 6109, and 6111.  

The UFA also contains licensing requirements for retailers and dealers of firearms, and 

outlaws the sale, transfer, or possession of certain bullets, including armor-piercing 

ammunition.  See 18 Pa.C.S. §§6112-13.  While carrying a “firearm” is presumptively 

lawful under the UFA, Section 908 of the Crimes Code makes it a criminal offense to 

use, possess, or sell an “offensive weapon”; pursuant to this statutory provision, most 

items that are required to be registered under the National Firearms Act (NFA),13 such 

as machine guns, suppressors, short barreled rifles, and shotguns, are prohibited as 

“offensive weapons” unless they are registered under the NFA.  See generally 18 

Pa.C.S. §908. 

 
13 26 U.S.C. §§5801-5872. 
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 It is in this overall light that the preemption provision of Section 6120 

must be viewed, read, and understood.  The UFA creates uniform procedures and 

requirements for the selling and licensing of firearms, and designates which firearms, 

ammunition, and ammunition components will be or will not be lawful at the state 

level.  In its command that “[n]o county, municipality or township may in any manner 

regulate the lawful ownership, possession, transfer or transportation of firearms, 

ammunition or ammunition components when carried or transported for purposes not 

prohibited by the laws of this Commonwealth,” 18 Pa.C.S. §6120(a), Section 6120(a) 

is designed to guarantee consistency in firearm regulation from county to county, city 

to township, county to city, etc.  In other words, in crafting Section 6120(a), it is readily 

apparent that it was the intention of our General Assembly to ensure that the citizens 

of the Commonwealth would not be subjected to varying and differing firearm 

regulations as they travel from town to town.  Indeed, it would be difficult for a citizen 

to learn, memorize, or otherwise keep track of the firearm laws of every municipality 

in the Commonwealth.  It would also be somewhat anomalous for a citizen to lawfully 

carry a concealed firearm on his/her side of the street, but to have that same firearm be 

deemed unlawful and/or improperly licensed when the citizen travels across the road 

and into another municipality to obtain groceries.   

 That said, Petitioners’ claim under the state-created danger doctrine is a 

slippery one that is difficult to fully grasp and appreciate in the legal sense.  To the 

extent Petitioners assert that the operational and functional structure of the UFA results 

in gun violence and that such violence constitutes a state-created danger, this assertion 

necessarily fails.  Being a state statute that applies evenly to all of the municipalities in 

the Commonwealth, the UFA is targeted at the public in general.  And, “[w]hen the 

alleged unlawful act is a policy directed at the public at large . . . the rationale behind 
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the [state-created danger] rule disappears—there can be no specific knowledge by 

[Respondents] of the particular [Petitioners’] condition, and there is no relationship 

between [Respondents] and [Petitioners].”  Mark, 51 F.3d at 1152-53.  In somewhat 

different language, “[a] State’s adoption of generally[]applicable policies [] does not 

foist upon anyone an immediate threat of harm having a limited range and duration,” 

and “[t]he act of establishing such policies [by] itself does not put any particular 

individual at substantial risk of serious, immediate, and proximate harm.”  Gray, 672 

F.3d at 926.   

 Here, although Petitioner Citizens allege that their loved ones are victims 

of gun violence, the UFA does not actively promote, much less mandate, citizens to 

inflict harm upon each other with firearms, and “the Due Process Clause does not 

require the State to protect individuals from private violence.”  Rivera, 349 F.3d at 250.  

Insofar as Petitioners contend that the UFA does not adequately protect the public 

because it has a tendency to allow individuals with dangerous propensities to obtain a 

firearm and/or a firearm license, “improper licensure [does] not impose an immediate 

threat of harm” and, instead, “present[s] a threat of an indefinite range and duration.”  

Ruiz, 299 F.3d at 1183.  Indeed, by its nature, “negligence in licensing [is] directed at 

the public in general,” Gray, 672 F.3d at 922, and it is “not aimed at [Petitioners] 

directly.”  Ruiz, 299 F.3d at 1183.   

 Moreover, inasmuch as Petitioners’ averments could be construed as 

basing their claim on the proposition that Petitioner City, and other municipalities, 

would be able to enact better, more effective laws in the area of gun regulation, this 

claim also lacks merit.  In the PFR, Petitioners specifically allege that, “[b]ut for the 

Firearm Preemption [Statutes], the City of Philadelphia and other municipalities would 

pass their own safety ordinances that would prevent or mitigate the harm suffered by 
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their residents, including [Petitioner Citizens],” (PFR ¶91) (emphasis added), namely 

laws providing for  “permit-to-purchase requirements,” “one-gun-per-month limits,” 

and “ERPOs.”  In so averring, Petitioners cite statistical data to support the 

implementation of their proposed ordinances, assuming that, in contrast to the UFA, 

these ordinances “would . . . protect the lives of their residents.” (PFR ¶¶101, 112, 122.)  

Notably, to support the alleged inadequacy of the UFA, Petitioners depend heavily on 

remarks made by members of the General Assembly during floor debate—statements 

that opposed the preemptive reach of Section 6120(a).    

 But, on an individual and collective scale, all of Petitioners’ averments 

amount to challenges to the democratic nature of the legislative process itself.  Notably, 

Petitioners ignore the fact that Section 6120(a), despite its opposition from certain 

House and Senate members, is nonetheless a duly enacted law expressing the will, 

wisdom, and judgment of the General Assembly.  Petitioners further fail to realize that, 

in its status as a valid statute and exercise of legislative authority, Section 6120(a) is 

generally applicable throughout the Commonwealth; in fact, it dictates, without 

exception, that it is the sole prerogative of our General Assembly to enact laws in the 

field of firearm regulation on a statewide basis.  Ultimately, “because the act of 

establishing such policies [] does not pose a direct threat to any one particular 

individual[,] but affects a broader populace,” a generally applicable statute like Section 

6120(a), or the UFA in general, is “too remote to establish the necessary causal link 

between the danger to the victim and the resulting harm.” Gray, 672 F.3d at 926.  

Tellingly, the incidents of gun violence listed and described in the PFR were all 

situations where a private actor committed a private act of violence.  As such, the role 

that the UFA played in overall scenarios is entirely imaginative and speculative, 

because there are multiple, indeed countless, variables that account for—or contributed 
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toward—the actual incidents of violence in the unique circumstances of each case, 

including the identity and background of the perpetrator and things such as motive or 

intent.   

 Equally important, the United States Court of Appeals for the Sixth 

Circuit, albeit in an unpublished decision, has persuasively discussed the significance 

of legislative judgment and choice in policymaking when analyzing a claim predicated 

on the state-created danger doctrine: 

 
When the state makes complex governance decisions, even 
if a plaintiff can show that the state had a “subjective 
awareness of substantial risk of serious injury,” a court must 
“make some assessment that [the state] did not act in 
furtherance of a countervailing governmental purpose that 
justified taking that risk.”  Hunt v. Sycamore Community 
School District Board of Education, 542 F.3d 529, 541 (6th 
Cir. 2008).  As we have noted, “[i]t is in the very nature of 
deliberative bodies to choose between and among competing 
policy options, and yet a substantive due process violation 
does not arise whenever the government’s choice prompts a 
known risk to come to pass. . . .  Many, if not most, 
governmental policy choices come with risks attached . . . 
and yet ‘it is not a tort for government to govern’ by picking 
one option over another.”  Schroder v. City of Fort Thomas, 
412 F.3d 724, 729 (6th Cir. 2005) (quoting Scheuer v. 
Rhodes, 416 U.S. 232, 241 (1974)).  As a result, even if a 
state actor is aware of a substantial risk of harm when it takes 
action, this court is “unlikely to find deliberate indifference 
if [the] action was motivated by a countervailing, legitimate 
governmental purpose.”  Hunt, 542 F.3d at 542. 

Walker v. Detroit Public School District (6th Cir., No. 12-1367, filed August 26, 2013) 

(unreported), slip op. at 7.   

 Importantly, a legislative body’s expressed public need for uniformity in 

an area of legislation, and its decision to invoke and employ the doctrine of preemption 

to accomplish such uniformity, is one that directly furthers a legitimate governmental 
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interest.  See Ortiz, 681 A.2d at 154-56; see also Beneficial National Bank v. Anderson, 

539 U.S. 1, 10-11 (2003); City and County of Denver v. Qwest Corporation, 18 P.3d 

748, 754-56 (Colo. 2001); Browne v. United States, 176 F.3d 25, 26 (2d Cir. 1999); 

Ingersoll-Rand Co. v. McClendon, 498 U.S. 133, 142-45 (1990); Albany Area Builders 

Association v Town of Guilderland, 546 N.E.2d 920, 922-23 (N.Y. Ct. App. 1989); 

United States v. Lee, 455 U.S. 252, 258-61 (1982); Dome Realty, Inc. v. City of 

Paterson, 416 A.2d 334, 341-42 (N.J. 1980); cf. CTS Corporation v. Dynamics 

Corporation of America, 481 U.S. 69, 88-89 (1987); Pinney v. Nokia, Inc., 402 F.3d 

430, 46-61 (4th Cir. 2005); Norfolk Southern Corp. v. Oberly, 822 F.2d 388, 399-400 

(3d Cir. 1987); United States v. Merkt, 794 F.2d 950, 956 (5th Cir. 1986).  In essence, 

and at its core, the desire for “[u]niformity of law encompasses the idea that one person 

should not suffer a greater burden under the law than another, simply because that 

person lives in a different [area in a] state.”  Donald L. Bell, Comment:  The Adequate 

and Independent State Grounds Doctrine: Federalism, Uniformity, Equality and 

Individual Liberty, 16 Florida State University Law Review 365, 383-84 (1988) 

(footnotes omitted).  Therefore, even if the General Assembly was aware that certain 

geographical areas and/or members of society could potentially be exposed to gun 

violence on a greater scale, the General Assembly had a legitimate, countervailing 

government interest in passing Section 6120(a).       

 In an apparent attempt to escape all this, Petitioner Citizens argue that they 

belong to an identifiable and discreet class, particularly in terms of race and/or ethnicity 

and/or the fact that they reside in either the City of Philadelphia or the City of 

Pittsburgh, the both of which, Petitioners allege, are high crime areas.  However, as 

courts have held, “[a] plaintiff cannot merely . . . name a more particular sub-class of 

the public as the group to which the government owed a duty, such as one’s 
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‘neighbors.’  Neighbors are still the public.”  Jones v. Reynolds, 438 F.3d 685, 697 (6th 

Cir. 2006) (citation and internal quotation marks omitted).  The same proposition holds 

true here and applies with equal and compelling force:  regardless of the racial and/or 

ethnic background of each of the Petitioner Citizens, all the Petitioner Citizens are still 

members of the public, and the UFA does not single them out specially for disparate 

treatment.  Moreover, Petitioners’ designation of the cities as high crime areas is 

insufficient to create a distinct class.  As one court explained, “levels of the quality of 

life in a neighborhood are transient . . . .  Private action could easily result in changes 

in the neighborhood that would create opportunities for private violence that are alleged 

to exist here; for example, people . . . could move into the neighborhood without the 

support of the state.”  Township of West Orange v. Whitman, 8 F. Supp. 2d 408, 422-

23 (D.N.J. 1998) (internal citation omitted).  Significantly, “[t]he ‘public in general’ 

rule already internalizes and rejects as insufficient the argument that those living closer 

to an alleged state-created danger”—i.e., gun violence, “face a higher probability of 

harm than those living elsewhere.”  Hopkins, 412 F. Supp. 3d at 528.  Consequently, 

an alleged heightened danger posed to residents of cities is still a danger to the public 

at large—one that is not visited uniquely on the homes, or particular people living, 

within the cities.  See Township of West Orange, 8 F. Supp. 2d at 422.  

 To reiterate, simply “rendering a person more vulnerable to risk does not 

create a constitutional duty to protect,” Rivera, 402 F.3d at 37; “[m]ere indifference or 

inaction in the face of private violence cannot support a substantive due process claim,” 

Wilson-Trattner, 863 F.3d at 596;  a “passive failure to stop private violence” will not 

suffice to establish a state-created danger, Pena, 432 F.3d at 110; and “[i]t is not enough 

to allege that a government actor failed to protect an individual from a known danger 

of bodily harm,” Lombardi, 485 F.3d at 79.  Therefore, for these reasons and those 
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discussed above, we conclude that Petitioners have failed to state a valid claim under 

the state-created danger doctrine as a matter of law.   

B.  Substantive Due Process 

 Respondents argue that Petitioners’ substantive due process claim is not 

one upon which relief can be granted.  Respondents contend that Petitioners do not 

allege the deprivation of a fundamental right and that the Firearm Preemption Statutes 

pass rational basis review because they bear a real, substantial relation to a legitimate 

state interest, namely the regulation of firearms on a statewide basis.  

 In response, Petitioners maintain that, pursuant to article I, section 1 of the 

Pennsylvania Constitution, they possess a fundamental right “to enjoy and defend life 

and property,” and the Firearm Preemption Statutes “block [them] from protecting 

themselves from gun violence with local regulations.”  (Pet’rs’ Br. at 62-63.)  

Petitioners assert that the Firearm Preemption Statutes are thus subject to heightened 

scrutiny and, even if they are not, the statutes are not substantially related to an 

important government interest.  According to Petitioners, the Firearm Preemption 

Statutes do not “improve public safety or reduce gun violence,” id. at 69, and the 

Commonwealth does not have a legitimate need for uniformity in the area of gun 

regulation.  

 Article I, section 1 of the Pennsylvania Constitution provides:  “All men 

are born equally free and independent, and have certain inherent and indefeasible 

rights, among which are those of enjoying and defending life and liberty, of acquiring, 

possessing and protecting property and reputation, and of pursuing their own 

happiness.”  Pa. Const. art. I, §1.  “This section, like the [D]ue [P]rocess [C]lause in 

the Fourteenth Amendment of the United States Constitution, guarantees persons in 

this Commonwealth certain inalienable rights.”  Nixon v. Commonwealth, 839 A.2d 
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277, 286 (Pa. 2003).  “While the General Assembly may, under its police power, limit 

those rights by enacting laws to protect the public health, safety, and welfare, any such 

laws are subject to judicial review and a constitutional analysis.”  Id. (internal citations 

omitted).     

 As an embedded principle of constitutional law, “[i]f [a] statute restricts a 

fundamental right, it is reviewed under strict scrutiny.  If the statute impacts a protected 

but not fundamental right, then it is subject to rational basis review.”  Haveman v. 

Bureau of Professional and Occupational Affairs, State Board of Cosmetology, 238 

A.3d 567, 573 (Pa. Cmwlth. 2020) (en banc) (internal citation omitted).  Notably, “[a]s 

a general matter, economic and social legislation . . . receives rational basis review.”  

Doe v. Miller, 886 A.2d 310, 315 (Pa. Cmwlth. 2005).   

 In conducting rational basis review, this Court “must assess whether the 

challenged law has ‘a real and substantial relation’ to the public interests it seeks to 

advance, and is neither patently oppressive nor unnecessary to these ends.”  Shoul v. 

Department of Transportation, Bureau of Driver Licensing, 173 A.3d 669, 678 (Pa. 

2017).  Although the issue of “whether a law is rationally related to a legitimate public 

policy is a question for the courts, the wisdom of a public policy is one for the 

legislature.”  Id.  Significantly, “in determining the constitutionality of a law, this Court 

may not question the propriety of the public policies adopted by the General Assembly 

for the law, but rather is limited to examining the connection between those policies 

and the law.”  Nixon, 839 A.2d at 286.       

 Pursuant to the rational basis standard, if there is any reasonably 

conceivable state of facts or reason that could provide a rational basis for a statute, the 

challenged statute will be upheld.  See Corteal v. Department of Transportation, 821 

A.2d 173, 177 (Pa. Cmwlth. 2003).  Importantly, a legislative body need not articulate 
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its reasoning at the moment a particular decision is made, and a legislative choice may 

be based on rational speculation unsupported by evidence or empirical data.  See Adams 

Outdoor Advertising, LP v. Zoning Hearing Board of Smithfield Township, 909 A.2d 

469, 478 (Pa. Cmwlth. 2006); Corteal, 821 A.2d at 177.  Indeed, “[a]pplication of [the 

rational basis] standard does not require an express statement of purpose by the General 

Assembly concerning the statute at issue. . . . [I]f some legitimate reason exists, the 

provision cannot be struck down, even if its soundness or wisdom might be deemed 

questionable.”  Sadler v. Workers’ Compensation Appeal Board (Philadelphia Coca-

Cola Company), 244 A.3d 1208, 1216 (Pa. 2021) (internal citation and quotation marks 

omitted).  

 “During the founding era, [] Americans were no strangers to firearm 

regulation.   Laws regulated the discharge, storage, and aggressive use of firearms, and 

disarmed people who were considered untrustworthy in some capacity.”  Bonidy v. 

United States Postal Service, 90 F.3d 1121, 1131 (10th Cir. 2015) (internal citations 

and quotation marks omitted).  “In the context of firearm regulation, the legislature is 

far better equipped than the judiciary to make sensitive policy judgments (within 

constitutional limits) concerning the dangers in carrying firearms and the manner to 

combat those risks.”  Kachalsky v. County of Westchester, 701 F.3d 81, 97 (2d Cir. 

2012).  At the same time, the U.S. and Pennsylvania Constitutions guarantee an 

individual a right to keep and bear arms, especially for purposes of self-defense, and 

this right exists outside the home.  See Caba v. Weaknecht, 64 A.3d 39, 50-52 (Pa. 

Cmwlth. 2013); see also Wrenn v. District of Columbia, 864 F.3d 650, 665 (D.C. Cir. 

2017); Moore v. Madigan, 702 F.3d 933, 935-40 (7th Cir. 2012).14  In Ortiz, the Cities 

 
14 The Second Amendment of the U.S. Constitution provides: “A well regulated Militia, being 

necessary to the security of a free State, the right of the people to keep and bear arms, shall not be 

(Footnote continued on next page…) 
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of Philadelphia and Pittsburgh challenged the propriety of the General Assembly’s 

enactment of Section 6120(a) and whether it could legally preempt their local firearm 

ordinances.  In upholding the validity and authority of the statewide preemption 

provision in Section 6120(a), our Supreme Court, as noted above, explained that 

“[b]ecause the ownership of firearms is constitutionally protected, its regulation is a 

matter of statewide concern . . . . Thus, regulation of firearms is a matter of concern in 

all of Pennsylvania, not merely in Philadelphia and Pittsburgh, and the General 

Assembly, not city councils, is the proper forum for the imposition of such regulation.”  

Ortiz, 681 A.2d at 156. 

 In Johnston, this Court rejected the landowners’ broad, sweeping claim 

that the “right to protect one’s own life” is a fundamental right subject to strict scrutiny 

and, instead, applied the rational basis test when the landowners claimed that the 

fundamental right subsumed a right to refuse to connect to a public water supply.  859 

A.2d at 10-11.  Similarly, here, Petitioners assert a fundamental right to “defend life 

and property,” but they couch this purported right as a right to be free from gun violence 

and a right to have Petitioner City and other municipalities enact local gun control 

ordinances.  However, our discussion above pertaining to the state-created danger 

doctrine demonstrates that Petitioners do not possess a general constitutional right to 

have the government protect them from private acts of violence.  Further, it is well 

settled that Section 6120(a) is a valid exercise of legislative authority, and our General 

Assembly acted within the confines of the Pennsylvania Constitution, particularly 

 
infringed.”  U.S. Const. amend. II.  Additionally, article 1, section 21 of the Pennsylvania Constitution 

states:  “The right of the citizens to bear arms in defence of themselves and the State shall not be 

questioned.”  Pa. Const. art. I, §21. 
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article 9, section 2,15 when it decided to preempt local laws in the area of firearm 

regulation.  See Ortiz, 681 A.2d at 154-56.  Therefore, we conclude that Petitioners 

have failed to articulate the deprivation of a fundamental right, and that the Firearm 

Preemption Statutes must be analyzed under the rubric of the rational basis test.   

 As explained above, the need for uniformity in certain fields of the law is 

a legitimate governmental and public interest, and the Firearm Preemption Statutes, 

coupled with the regulatory regime of the UFA, bears a substantial relation to that 

interest.  In this regard, Capital Area District Library v. Michigan Open Carry, Inc., 

826 N.W.2d 736 (Mich. Ct. App. 2012), is instructive.  There, the Michigan Court of 

Appeals reviewed the state’s firearm regulation statute, which is structured in a manner 

that is remarkably comparable to the UFA and contains many similar regulatory 

provisions in terms of topics and subject matter.  In deciding whether the doctrine of 

field preemption was applicable, the intermediate appeals court initially determined 

“whether the nature of the regulated subject matter demands exclusive state regulation 

to achieve the uniformity necessary to serve the state’s purpose or interest.”  Id.  The 

court found that “[t]he regulation of firearm possession undoubtedly calls for such 

exclusive state regulation,” noting that if there were a “Balkanized patchwork of 

inconsistent local regulations,” the “citizens of th[e] state would be subject to varying 

and possibly conflicting regulations regarding firearms and a great deal of uncertainty 

and confusion would be created.”  Id. (internal citations and quotation marks omitted).  

The court further noted that, if localities could pass their own firearm laws, “[i]t would 

be extremely difficult for firearm owners to know where and under what circumstances 

they could possess a gun.”  Id.  Ultimately, the court concluded that “[a]n exclusive, 

 
15 In pertinent part, this provision states that “[a] municipality which has a home rule charter 

may exercise any power or perform any function not denied . . . by the General Assembly.”  Pa. Const. 

art. IX, §2. 
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uniform state regulatory scheme for firearm possession is far more efficient for 

purposes of obedience and enforcement than a patchwork of local regulation.”  Id. at 

746-47.   

 Akin to the court in Capital Area District Library, our own Supreme Court 

has determined that firearm regulation entails “substantive matters of statewide 

concern,” concluding that “the General Assembly . . . is the proper forum for the 

imposition of such regulation.”  Ortiz, 681 A.2d at 156.  In enacting the Firearm 

Preemption Statutes, our General Assembly made a policy-based decision to prohibit 

municipalities from intruding into the arena of firearm regulation and, in so doing, 

created a uniform system of laws throughout the Commonwealth.  As the averments in 

the PFR illustrate, the General Assembly debated the issue of preemption, and 

Petitioners’ arguments bear more on the wisdom of the legislation rather than on its 

validity.  This Court, as the judicial branch of government, does not act as a super-

legislature.  In a case decided in 2008, this Court concluded that Section 6120 

preempted Petitioner City’s ordinances relating to firearm regulation, and we stated:    

“While we understand the terrible problems gun violence poses for [Petitioner City] 

and sympathize with its efforts to use its police powers to create a safe environment for 

its citizens, these practical considerations do not alter the clear preemption imposed by 

the legislature, nor our Supreme Court’s validation of the legislature’s power to so act.”  

Clarke, 957 A.2d at 365.  Although the streams of time have run since then, we reaffirm 

that statement and sentiment here.  There are numerous factors and considerations 

which must be taken into account by the legislature in establishing the policy it 

determines provides the most protection for the public, and the courts are not the place 

to enter into such public debate. 
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 It is beyond cavil that, “[w]hen faced with any constitutional challenge to 

legislation, we proceed to our task by presuming constitutionality in part because there 

exists a judicial presumption that our sister branches take seriously their constitutional 

oaths.”  Stilp v. Commonwealth, 905 A.2d 918, 938 (Pa. 2006).  Honoring the 

presumption of constitutionality which attends the Firearm Preemption Statutes, we 

conclude that the statutes pass muster under the rational basis test and, as such, 

Petitioners’ substantive due process claim lacks merit and is legally insufficient.   

C.  Interference with Delegation 

 Respondents contend that Petitioners’ claim for “interference with 

delegation” fails as a matter of law because Section 6120(a) has clearly deprived 

Petitioner City from enacting laws in the area of firearm regulation regardless of what 

other statutory authority it may have to pass legislation for the health and welfare of its 

citizens and communities in general.   

 In response, Petitioners argue that the General Assembly is obligated to 

protect its citizens and delegated to Petitioner City “a portion of its responsibility . . . 

under the Local Health Administration Law”16 and “the Disease Prevention and 

Control Law [of 1955],”17 particularly the authority to eradicate local “menace[s] to 

public health.”  (Pet’rs’ Br. at 74-75.)  Petitioners assert that Petitioner City “does not 

have the resources it needs to carry out its duty to address the gun violence epidemic” 

and, as a result of the Firearm Preemption Statutes, has been “deprive[d] . . . of the 

ability to fulfill its delegated duty to address gun violence.”  Id. at 75-76.    

 Initially, we conclude that, based on the plain language of the pertinent 

statutes, any authority delegated to Petitioner City to “prevent or remove conditions 

 
16 Act of August 24, 1951, P.L. 1304, as amended, 16 P.S. §§12001-28. 

 
17 Act of April 23, 1956, P.L. (1955) 1510, as amended, 35 P.S. §§521.1-521.21. 
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which constitute a menace to public health,” Section 10 of the Local Health 

Administration Law, 16 P.S. §12010, or to “prevent[] and control [] communicable and 

non-communicable disease,” Sections 2 and 3(a) of the Disease Prevention and Control 

Law, 35 P.S. §§521.2, 521.3(a), does not appear to include (or otherwise correlate into) 

an authority to enact gun control laws.  Generally speaking, “public health” has been 

defined as “the science and art of preventing disease, prolonging life[,] and promoting 

health through the organized efforts and informed choices of society, organizations, 

public and private, communities[,] and individuals.”18  According to a renowned legal 

dictionary, “public health” is “[t]he healthful or sanitary condition of the general body 

of people or the community en masse,” especially “the methods of maintaining the 

health of the community, as by preventive medicine and organized care for the sick.”  

Black’s Law Dictionary 787 (9th ed. 2009).  As “this Court may draw upon common 

sense and basic human experience to construe terms,” Kohl v. New Sewickley Township 

Zoning Hearing Board, 108 A.3d 961, 969 (Pa. Cmwlth. 2015), it is difficult to discern 

how Petitioners’ alleged incidents of gun violence equates into a “public health” matter 

that gives rise to an express “delegated duty” to implement gun regulation at the local 

level.  This is because gun regulation does not directly affect the health of the people 

in the medical sense, such as when a communicable disease is introduced into the 

public, or unsanitary conditions exists in the streets or other infrastructure, or food 

products contaminated with harmful bacteria enter the marketplace.         

 Moreover, and more importantly, Petitioner City, like all other home rule 

municipalities, is prohibited from “exercis[ing] powers contrary to, or in limitation or 

enlargement of, powers granted by acts of the General Assembly which are . . . 

 
18 Penka D. Gatseva, Public health: the Science of Promoting Health, JOURNAL OF PUBLIC 

HEALTH 19, 205–206 (2011), available at: https://link.springer.com/article/10.1007/s10389-011-

0412-8 (last visited May 24, 2022). 

https://link.springer.com/article/10.1007/s10389-011-0412-8
https://link.springer.com/article/10.1007/s10389-011-0412-8
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[a]pplicable in every part of the Commonwealth.” Section 18(b) of the Act of April 21, 

1949, P.L. 665, as amended, 53 P.S. §13133(b); see 53 Pa.C.S. §2962.  In Ortiz, our 

Supreme Court held that Section 6120(a)’s directive that the General Assembly 

exclusively govern matters concerning the ownership, possession, transfer, or 

transportation of firearms evidenced an issue of statewide concern, and, the statute, 

being equally applicable throughout the Commonwealth, deprived municipalities of 

authority to regulate these subjects, including Petitioner City.  See 681 A.2d at 156; see 

also Hicks, 208 A.3d at 926 n.6 (reaffirming and reiterating that Section 6120(a) 

verifies “the General Assembly’s reservation of the exclusive prerogative to regulate 

firearms in this Commonwealth”) (emphasis added).  In so deciding, the Supreme 

Court considered and rejected arguments that are substantially similar to those 

advanced by Petitioner City here.  Specifically, in Ortiz, the Cities of Philadelphia and 

Pittsburgh argued that, despite Section 6120(a) of the UFA, the General Assembly 

could not limit their “ability to perform the basic administrative functions of a 

municipal government and the ability to fulfill a fundamental purpose for which [a] 

[c]ity government exists.”  Ortiz, 681 A.2d at 155.  The cities further asserted that “the 

right of a city to maintain the peace on its streets through the regulation of weapons is 

intrinsic to the existence of the government of that city and, accordingly, an irreducible 

ingredient of constitutionally protected Home Rule.”  Id. at 155-56.  Our Supreme 

Court disagreed and concluded that, notwithstanding any authority that the General 

Assembly has bestowed upon the cities to pass legislation, Section 6120(a) preempted 

the area of firearm regulation and barred the cities from enacting local firearm laws.  

Naturally, the same result must obtain here, and, following Ortiz as binding precedent, 

we conclude that Petitioners have not pleaded a valid claim for interference with 

delegation.       
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 Accordingly, viewing the averments in the PFR in the light most favorable 

to Petitioners, and giving Petitioners the benefit of any doubt, this Court must conclude 

that counts I, II, and III in the PFR are legally deficient and fail to state claims upon 

which relief can be granted.  As such, we sustain Respondents’ preliminary objection 

in this regard.    

 For the above-stated reasons, we sustain Respondents’ preliminary 

objections in the nature of a demurrer.  To the extent Petitioners claim that 

municipalities could enact local laws more effective than the Firearm Preemption 

Statutes, these matters are reserved to the social policy-making branch of our 

government, the General Assembly.  See, e.g, Chester Water Authority v. Pennsylvania 

Department of Community and Economic Development, 249 A.3d 1106, 1113-14 (Pa. 

2021); Seebold v. Prison Health Services, Inc., 57 A.3d 123, 1245 & n.19 (Pa. 2012).19  

That said, and for the above-stated reasons, we dismiss the PFR with prejudice.          

 As a final matter, as we stated in Firearm Owners Against Crime v. City 

of Pittsburgh, __ A.3d __ (Pa. Cmwlth., No. 1754 C.D. 2019, filed May 27, 2022): 

 
[T]he precious lives lost to senseless violence in our nation 
is beyond tragic.  The systemic issues and divisiveness in this 
once united nation are painfully apparent.  The pressing need 
for peaceful public discourse with respect for our 
“inalienable rights to Life, Liberty and the pursuit of 
Happiness” is imperative, The United States Declaration of 
Independence (1776), for “[a] house divided against itself 
cannot stand.”  Abraham Lincoln’s House Divided Speech 
(June 17, 1858). 
 

 
19 The Dissent, in advocating for social reform of gun laws, has not cited any legal authority 

to support the proposition that Petitioners have pleaded a viable state-created danger claim, a 

cognizable claim under the substantive component of the Due Process Clause, or a valid claim for 

“interference with delegation.”  While there are varying views concerning gun laws, we note that it 

is the legislature that is charged with enacting laws and social policy, not the courts.  
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Firearm Owners Against Crime, __ A.3d at __, slip op. at 31.       

     

    s/ Patricia A. McCullough    

    PATRICIA A. McCULLOUGH, Judge 

 

 
Judge Fizzano Cannon concurs in the result only.  
 
Judges Covey and Wallace did not participate in the decision of this case.    



 

 

 

 

 

ORDER OF THE COURT 



 

IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 
 
Stanley Crawford, Tracey Anderson,  : 
Delia Chatterfield, Aishah George,  : 
Rita Gonsalves, Maria Gonsalves- : 
Perkins, Wynona Harper, Tamika : 
Morales, Cheryl Pedro, Rosalind : 
Pichardo, Ceasefire Pennsylvania : 
Education Fund, and The City of  : 
Philadelphia,    : 
  Petitioners : 
    : No.  562 M.D. 2020 
                          v.   : 
    :  
The Commonwealth of Pennsylvania, : 
The Pennsylvania General Assembly,  : 
Bryan Cutler, in his official capacity as : 
Speaker of The Pennsylvania House of : 
Representatives, and Jake Corman, in : 
his official capacity as President  : 
Pro Tempore of the Pennsylvania : 
Senate,     : 
  Respondents : 
 
 

ORDER 
 
 

 AND NOW, this 26th day of  May, 2022, the preliminary objections 

filed by the Commonwealth of Pennsylvania, the Pennsylvania General Assembly, 

Bryan Cutler, in his official capacity as Speaker of the Pennsylvania House of 

Representatives, and Jake Corman, in his official capacity as President Pro Tempore 

of the Pennsylvania State Senate, are hereby SUSTAINED.  The Petition for Review 

filed by Stanley Crawford, Tracey Anderson, Delia Chatterfield, Aishah George, 

Rita Gonsalves, Maria Gonsalves-Perkins, Wynona Harper, Tamika Morales, 



 

Cheryl Pedro, Rosalind Pichardo, Ceasefire Pennsylvania Education Fund, and the 

City of Philadelphia is hereby DISMISSED with PREJUDICE.   

  

 

    s/ Patricia A. McCullough    

    PATRICIA A. McCULLOUGH, Judge 
 

 

 
 




