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I. Preliminary Statement 

In seeking to enforce a narrowly tailored lost-or-stolen firearm ordinance to 

target the flow of illicit firearms drowning the City, Philadelphia has hit a wall: 

according to the Commonwealth Court, all firearms regulation is field preempted. 

That is a dangerous precedent—without legal support—which merits review.  

The Supreme Court has never ruled on whether the General Assembly 

intended to establish field preemption by enacting 18 Pa.C.S. § 6120(a), “Limitation 

on the regulation of firearms and ammunition.” This Court’s decision in Ortiz v. 

Commonwealth, 681 A.2d 152 (Pa. 1996)—the only Supreme Court decision to 

examine Section 6120(a) at all—did not address the scope of Section 6120(a)’s 

preemption language. Rather, the narrow issue in Ortiz was whether the statute even 

applied to home rule municipalities. Id. at 154. Having answered “yes” to that 

question, and because there was no dispute that the challenged ordinances in that 

case regulated within Section 6120(a)’s preemptive scope, this Court struck down 

the City of Philadelphia’s attempt to regulate the ownership and possession of assault 

weapons. The Ortiz Court did not need to—and it did not—address preemption. 

Despite this, in the 26 years since Ortiz, the Commonwealth Court has 

misinterpreted its holding time and again to steadily expand the scope of Section 

6120(a)’s express preemption. Section 6120(a) provides that local governments may 

not regulate “the lawful ownership, possession, transfer or transportation of firearms 
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. . . when carried or transported for purposes not prohibited by the laws of this 

Commonwealth.” 18 Pa.C.S. § 6120(a). Although the statute on its face includes 

limiting provisions, the Commonwealth Court has singlehandedly proclaimed 

firearms regulation as an area of field preemption, substituting its own judgment for 

the judgment of the General Assembly. If the Commonwealth Court’s ruling stands, 

the City of Philadelphia—and indeed, every local government throughout the 

Commonwealth—will be stripped of all authority to enact lost-or-stolen gun 

ordinances and, indeed, any narrowly tailored, commonsense law to address the twin 

specters of gun violence and illicit firearms. 

Recognizing this precarious conundrum, Senior Judge Leadbetter wrote a 

separate concurring opinion in this case specifically “urg[ing] our Supreme Court to 

reconsider the breadth of the Ortiz doctrine and allow for local restrictions narrowly 

tailored to local necessities.” (emphasis added). The City agrees. The ruling below 

exceeds the bounds of Section 6120(a)’s text, conflicts with the Commonwealth 

Court’s own prior holdings, and expands Ortiz far beyond what this Court has 

actually held. Indeed, the scope of preemption delineated by Section 6120(a) is a 

question of first impression for this Court—and a question that sorely needs to be 

answered, for the sake of residents in every municipality across the Commonwealth. 

 Petitioner therefore respectfully requests that this Court grant the petition for 

allowance of appeal.  
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II. Opinions Delivered in the Courts Below 

The City of Philadelphia files this petition for allowance of appeal from the 

order of the Commonwealth Court of Pennsylvania dated February 14, 2022, which 

reversed the order of the Court of Common Pleas of Philadelphia County dated 

November 12, 2020. The Court of Common Pleas denied Armstrong’s motion for a 

permanent injunction1 and refused to enjoin the City from enforcing its Failure to 

Report Lost or Stolen Firearm ordinance, Phila. Code § 10-838a2 (“Lost-or-Stolen 

Ordinance” or “Ordinance”). On appeal, a 3-judge panel of the Commonwealth 

Court reversed and issued two opinions: a majority opinion authored by Judge 

Patricia A. McCullough (joined by Judge Anne Covey)3 and a concurring opinion 

authored by Senior Judge Bonnie Brigance Leadbetter.4 Both declare the Ordinance 

invalid and unenforceable as preempted by Section 6120(a).5 The Majority opinion 

does so without any statutory analysis of Section 6120(a). The Majority instead 

 
1 A true and correct copy of the trial court’s opinion is attached hereto as Appendix A.  

2 A true and correct copy of Phila. Code § 10-838a is attached hereto as Appendix B. The 
Philadelphia Code can be found at: 
https://codelibrary.amlegal.com/codes/philadelphia/latest/philadelphia_pa/0-0-0-184124 

3 A true and correct copy of the Commonwealth Court Opinion (hereinafter, “Op.”) is attached 
hereto as Appendix C. 

4 A true and correct copy of the Concurring Opinion (hereinafter, “Leadbetter Concurrence”) is 
attached hereto as Appendix D. 

5 A true and correct copy of 18 Pa.C.S. § 6120(a) is attached hereto as Appendix E. 

https://codelibrary.amlegal.com/codes/philadelphia/latest/philadelphia_pa/0-0-0-184124
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relies on its own line of case law interpreting this Court’s decision in Ortiz, 

declaring:  

[W]hen distilled to its essence, the underlying conclusion to be 
extracted from these cases is that the regulation of firearms is an 
area where legislative activity is vested singularly and absolutely 
in the General Assembly of the Commonwealth.  
 

Op. at 9 (emphasis added). Senior Judge Leadbetter concurred, recognizing that this 

line of “controlling [Commonwealth Court] precedent” constrained her from 

upholding the Ordinance. Leadbetter Concurrence at 1. However, Judge Leadbetter 

also explained that were she “not bound by [this] controlling precedent . . . she would 

affirm the trial court” and “urge[d] the Supreme Court to reconsider the breadth of 

the Ortiz doctrine and allow for local restrictions narrowly tailored to local 

necessities.” Id. That Judge Leadbetter herself apparently questions the 

Commonwealth Court’s past interpretation of Ortiz and Section 6120(a) should be 

sufficient for this Court to revisit this matter, particularly given that Judge Leadbetter 

herself authored two primary opinions that the majority cited as controlling 

precedent: Clarke v. House of Representatives of Commonwealth, 957 A.2d 361, 370 

(Pa.Cmwlth. Ct. 2008) (en banc), and National Rifle Association v. City of 

Philadelphia, 977 A.2d 78, 82-83 (Pa.Cmwlth. Ct. 2009) (en banc); Op. at 10. 

Combined with the facts that this Court has never explained Section 6120(a)’s 

preemptive scope and that doing so is of utmost public importance, given the state-

wide explosion of gun violence, this case cries out for review by this Court. 
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III. The Order in Question 

The City seeks review of the following order of the Commonwealth Court: 

AND NOW, this 14th day of February, 2022, the November 12, 2020 
order of the Court of Common Pleas of Philadelphia County (trial court) is 
hereby REVERSED and the case is remanded to the trial court with 
direction to enter an order granting a permanent injunction in favor of 
Rashad T. Armstrong in accordance with the accompanying opinion. 

 
IV. Questions Presented for Review 

1) Does the statutory text of 18 Pa.C.S. § 6120(a) allow counties, 
municipalities, and townships to enact and enforce narrowly tailored laws 
regarding firearms that do not regulate “the lawful ownership, possession, 
transfer or transportation of firearms, ammunition or ammunition 
components when carried or transported for purposes not prohibited by the 
laws of this Commonwealth,” contrary to the Commonwealth Court’s 
holding that “the regulation of firearms is an area where legislative activity 
is vested singularly and absolutely in the General Assembly of the 
Commonwealth”? 
 
Suggested answer: Yes. 

2) Can the City properly enforce the ordinance at issue here, Phila. Code § 10-
838a, because a requirement to report the loss or theft of a firearm does not 
fall within the scope of 18 Pa.C.S. § 6120(a)?  
 
Suggested answer: Yes. 

V. Factual Statement of the Case 

Armstrong is a self-proclaimed straw purchaser of firearms, who attempted to 

evade responsibility for his unlawful conduct by claiming that multiple firearms he 

had purchased were either “lost” or “stolen” from his possession—but only after 

those firearms were found by law enforcement in the hands of bad actors. Indeed, 

one of the firearms that Armstrong purchased was used in a shooting in Philadelphia; 
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three others have been found in the possession of criminals at the time of their 

arrests; and a fifth is still on the street. Jan. 31, 2019 Guilty Plea Tr. 10:20-12:23, 

RR. 214a.  

On January 31, 2019, Armstrong entered into a negotiated guilty plea on 

multiple charges. Jan. 31, 2019 Guilty Plea Tr. 13:6-19, RR. 215a. As a part of his 

guilty plea colloquy resulting in conviction, he admitted to purchasing five firearms 

between 2015 and 2018: two Rugers, one Sig Sauer, one KelTec P40, and one FNS 

40. Jan. 31, 2019 Guilty Plea Tr. 10:20-12:23, RR. 214a. Armstrong further admitted 

that soon after making these purchases, the firearms were no longer in his 

possession. Id. Armstrong claimed to have known the exact date when he “lost” one 

of his Rugers: April 23, 2018. RR. 209a-210a. But he did not report the firearm lost 

or stolen. Instead, he said nothing for more than two months, and only reported the 

gun stolen after police specifically asked Armstrong about the firearm, after it had 

been recovered from another individual in Lancaster County during an arrest. 

Compare RR. 209a-210a and RR. 214a. When the firearm was initially recovered, 

the Lancaster Police Department checked the firearm against the National Crime 

Information Center’s database of lost or stolen guns. RR. 223a. It had not been 

reported either lost or stolen. Id.  

On November 1, 2019, Philadelphia filed a civil enforcement action against 

Armstrong, a legal resident of the City, for violation of its Lost-or-Stolen Ordinance, 
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Phila. Code § 10-838a. RR. 218a-225a. That Ordinance states, in relevant part, that 

“no person who is the owner of a firearm that is lost or stolen shall fail to report the 

loss or theft to an appropriate law enforcement official within 24 hours after the loss 

or theft is discovered.” Phila. Code § 10-838a(1).  

Under the Lost-or-Stolen Ordinance, reporting a lost or stolen firearm—or a 

failure to report one—does not invalidate a person’s right to legally own, possess, 

transfer, or transport any firearm. There is no impact on these rights for either the 

firearm that was lost or stolen, which necessarily is no longer in the possession of 

the owner, or any other firearm still lawfully in the possession of that same owner. 

A first-time violation of the Lost-or-Stolen Ordinance is a Class III civil violation 

subject to a maximum penalty of $2,000. Id.; Phila. Code § 1-109(3).6 

On December 16, 2019, Armstrong sought a permanent injunction against the 

City for enforcing the Ordinance, contending it was preempted under Section 

6120(a), which reads in full: 

§ 6120. Limitation on the regulation of firearms and ammunition. 
 

a) General rule.  No county, municipality or township may in 
any manner regulate the lawful ownership, possession, transfer 
or transportation of firearms, ammunition or ammunition 
components when carried or transported for purposes not 
prohibited by the laws of this Commonwealth. 

 

 
6 A true and correct copy of Phila. Code § 1-109(3) is attached hereto as Appendix F. 
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RR. 30a-64a. The Court held an evidentiary hearing on March 5, 2020, and denied 

Armstrong’s motion on November 12, 2020. RR. 305a-339a, RR. 388a-408a. 

Armstrong filed a notice of appeal on November 13, 2020 and a Statement of Matters 

Complained of on Appeal on November 23, 2020. RR. 411. The trial court filed its 

opinion on May 20, 2021 pursuant to Pa.R.A.P. 1925, explaining its reasoning for 

denying Armstrong’s motion for permanent injunction and granting Intervenors’ 

petition to intervene. May 20, 2021 Opinion, Pa.D.&C. No. 1204 CD 2020.  

After briefing and oral argument, a 3-judge panel of the Commonwealth Court 

reversed, remanding the matter to the trial court on February 14, 2022, with 

instructions to enter a permanent injunction in favor of Armstrong enjoining the City 

from enforcing the Lost-or-Stolen Ordinance. Op. at 22. In a concurring opinion, 

Senior Judge Leadbetter cited the Commonwealth Court’s own “controlling 

precedent” as constraining her decision, but she “urge[d] our Supreme Court to 

reconsider the breadth of the Ortiz doctrine and allow for local restrictions narrowly 

tailored to local necessities.” Leadbetter Concurrence at 1. 

VI. Reasons for Allowance of Appeal 

A. Introduction 

 This case presents an opportunity for the Supreme Court to address the scope 

of Section 6120(a) preemption for the first time, and to determine whether the 

counties and municipalities of the Commonwealth—big or small, blue, red or 
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purple—have the authority to enact narrowly tailored, localized firearm regulations, 

so long as they do not encroach upon the four specific categories of firearm 

regulation reserved by the General Assembly: lawful ownership, possession, 

transfer, or transportation. The Lost-or-Stolen Ordinance at issue here represents an 

exercise of targeted, localized lawmaking that responds to the City’s specific needs 

and concerns. It  does not intrude upon the General Assembly’s authority to regulate 

the “lawful ownership, possession, transfer or transportation” of firearms when such 

firearms are “carried or transported for purposes not prohibited by the laws of this 

Commonwealth.” 18 Pa.C.S. § 6120(a).  

The delicate balance of state and local power inherent in Section 6120(a) is 

the intended result of a thoroughly debated and carefully drafted statutory 

framework. The duly elected members of the General Assembly, representing the 

interests of all citizens of Pennsylvania, enacted the text of Section 6120(a) as it is 

written. The statute—including its limiting provisions—must be interpreted to give 

effect to every word. 

 Despite the clear intent of Pennsylvania’s elected lawmakers, the 

Commonwealth Court in the time since Ortiz has systematically erased the limiting 

provisions of Section 6120(a), deciding in each new case that its scope of preemption 

is ever wider. In doing so, the Commonwealth Court has repeatedly relied on and 

expanded its own prior misinterpretations of Ortiz to deny municipalities any right 
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whatsoever to regulate firearms according to local conditions. It has done so while 

overlooking the explicit limitations included in the statutory text as enacted by the 

General Assembly. And, in this case, the Commonwealth Court has finally reached 

the end of its march towards field preemption, declaring:  

[W]hen distilled to its essence, the underlying conclusion to be 
extracted from these cases is that the regulation of firearms is an area 
where legislative activity is vested singularly and absolutely in the 
General Assembly of the Commonwealth.  
 

Op. at 9.  

But the General Assembly has never declared itself the sole arbiter of all 

firearms law. The Commonwealth Court’s conversion of a partial preemption statute 

into a field preemption statute—thereby precluding any local lawmaking regarding 

firearms—is a matter of substantial public importance that merits “prompt and 

definitive resolution by the Pennsylvania Supreme Court.” Pa.R.A.P. 1114(b)(4). 

Further, the Commonwealth Court’s decision contradicts its own prior decisions and 

the decisions of this Court. Pa.R.A.P. 1114(b)(1); Pa.R.A.P. 1114(b)(2). Finally, the 

case presents a question of first impression for the Pennsylvania Supreme Court, 

which has never explicitly addressed the scope of preemption delineated by § 

6120(a). Pa.R.A.P. 1114(b)(3).  

The City, like every municipality, has limited resources and must allocate 

them accordingly. It is desperately in need of tools to fight the epidemic of illicit 

firearms in circulation and the resulting gun violence on its streets. The Lost-or-
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Stolen Ordinance at issue here would empower law enforcement to track and trace 

lost or stolen firearms before they can be pointed at innocent victims. It would also 

eliminate a convenient and oft-used excuse of straw purchasers of firearms—like 

Armstrong here—that they lost their gun, when in fact their illicitly sold guns are 

later found by law enforcement in the hands of other criminals.  

As a matter of statutory interpretation, the Lost-or-Stolen Ordinance does not 

intrude upon the “lawful ownership, possession, transportation or transport of 

firearms . . . when carried or transported for purposes not prohibited by the laws of 

this Commonwealth.” 18 Pa.C.S. § 6120(a). Indeed, the Commonwealth Court never 

said otherwise in this case. It instead relied on a theory of field preemption to hold 

that any local regulation of firearms, no matter how narrowly tailored, is per se 

invalid—even though the statute itself evinces no intent to occupy the entire field of 

firearms regulation. 

But if the Supreme Court believes it is possible that Section 6120(a) is a field 

preemption statute vesting all power to regulate firearms solely in the General 

Assembly—despite the limiting provisions it includes—then this Court should 

welcome the opportunity for briefing and arguments on the matter in order to form 

a well-reasoned and explicit opinion, which it has never done before. Every 

municipality, township, and county in Pennsylvania deserves to know whether 

Section 6120(a) permits any local regulation, or whether they must instead expend 
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their limited resources to convince the General Assembly to establish sorely needed, 

reasonable, and localized gun control. And the General Assembly itself surely 

deserves to know with certainty whether the limiting provisions of its statutory text 

have been invalidated by the judiciary. 

 Petitioner therefore respectfully requests that this Court grant the petition. 

B. Argument 

It bears repeating: this is not just another firearm ownership or possession 

case. By treating it as such, the Commonwealth Court did not address the question 

of whether the Lost-or-Stolen Ordinance regulates within or outside the prohibited 

scope of Section 6120(a). The opinion did not consider whether the Ordinance 

regulates the “lawful ownership, possession, transfer or transportation of firearms.”  

18 Pa.C.S. § 6120(a). Nor did the opinion discuss whether a lost or stolen firearm is 

fairly characterized as “carried or transported for purposes not prohibited by the laws 

of this Commonwealth” under Section 6120(a). Id. Instead, the Court relied 

exclusively on a theory of field preemption rooted in its own prior decisions, which 

cases interpreted (and improperly expanded) the scope of Section 6120(a) and this 

Court’s holding in Ortiz.  
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1. The Commonwealth Court’s holding conflicts with prior 
holdings of the Supreme Court, which has never held that 
Section 6120(a) establishes field preemption through the 
clear intent of the General Assembly. 

Without the Commonwealth Court’s assumed field preemption, there is no 

articulated basis for enjoining Philadelphia from enforcing the Ordinance. But 

neither the Pennsylvania Supreme Court nor the General Assembly have clearly 

asserted field preemption in this area. 

a. The Commonwealth Court’s holding improperly 
expands the scope of this Court’s holding in Ortiz.  

The Commonwealth Court grossly misinterprets Ortiz. In Ortiz, the City 

argued that Section 6120(a) did not apply at all to home rule municipalities, because 

state firearm laws were not uniform across the Commonwealth, and because 

Section 6120(a) does not address “matters of statewide concern,” as required to 

constrain the legislative actions of home rule municipalities. Ortiz, 681 A.2d at 155–

56. This Court rejected those arguments, id., but did so without construing the 

language and preemptive scope of Section 6120(a). Indeed, this Court had no reason 

to construe that language. It was “undisputed” that the assault weapons bans at issue 

there “purport[ed] to regulate the ownership, use, possession or transfer of certain 

firearms.” Id. Since Ortiz held that home rule municipalities were subject to 

Section 6120(a), that was the end of the case. 

Disregarding the entire premise of the Ortiz ruling, the Commonwealth Court 

has twisted Ortiz’s conclusion that firearm regulation is a “matter of statewide 
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concern” into a holding that Section 6120(a) preempts the entire field of firearm 

regulation. Yet the statement in Ortiz upon which the Commonwealth Court rests its 

field preemption jurisprudence belies that analysis. The statement is clearly about 

the “statewide concern” requirement for constraining home rule municipalities, not 

about the scope of preemption under Section 6120: 

Because the ownership of firearms is constitutionally protected, its 
regulation is a matter of statewide concern. The constitution does not 
provide that the right to bear arms shall not be questioned in any part 
of the commonwealth except Philadelphia and Pittsburgh, where it 
may be abridged at will, but that it shall not be questioned in any part 
of the commonwealth. Thus, regulation of firearms is a matter of 
concern in all of Pennsylvania, not merely in Philadelphia and 
Pittsburgh, and the General Assembly, not city councils, is the proper 
forum for the imposition of such regulation. [Ortiz, 681 A.2d at 156 
(emphases added)]. 

 
This holding—that the subject of Section 6120(a) is a matter of statewide concern—

meant only that the statute applies in home rule municipalities, as well as the rest of 

the Commonwealth. It said nothing about what types of regulations, beyond assault 

weapons bans, Section 6120(a) applies to across the Commonwealth. 

Thus, Ortiz’s holding that Section 6120(a) preempted the assault weapons 

bans at issue in that case could not possibly stand for the proposition that Section 

6120(a) also bans every other conceivable local ordinance addressing firearms. Yet 

this is precisely what the Commonwealth Court ruled below. The Commonwealth 

Court’s refusal to apply basic principles of statutory interpretation to evaluate the 

limits of Section 6120(a)’s preemptive scope not only finds no support in Ortiz, but 
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also ignores the Commonwealth Court’s duty when it comes to statutory 

construction. “In the construction of statutes, it is the duty of the Court to ascertain 

the clear intention of the legislature.” Thornburgh v. Lewis, 470 A.2d 952, 958 (Pa. 

1983). The Commonwealth Court’s use of its misreading of Ortiz to flout that duty 

when it comes to Section 6120(a) should be corrected.   

b. The Supreme Court has acknowledged that only the 
General Assembly may establish field preemption, 
and it has not done so through Section 6120(a). 

The Commonwealth Court’s expansion of the scope of Section 6120(a) into a 

field preemption statute not only misreads Ortiz but also conflicts with other prior 

holdings of this Court. To date, this Court has acknowledged only four areas that are 

field preempted: alcoholic beverages, anthracite strip mining, banking, and utility 

regulation. Mars Emergency Med. Servs., Inc. v. Twp. of Adams, 740 A.2d 193, 195 

(Pa. 1999); Nutter v. Dougherty, 938 A.2d 401, 414 (Pa. 2007); Hoffman Min. Co. 

v. Zoning Hearing Bd. Of Adams Twp., Cambria Cty., 32 A.3d 587, 593 (Pa. 2011); 

PPL Elec. Utilities Corp. v. City of Lancaster, 214 A.3d 639, 652 (Pa. 2019).  

As the Court in Hoffman held, “the mere fact that the General Assembly has 

enacted legislation in a field does not lead to the presumption that the state has 

precluded all local enactments in that field; rather, the General Assembly must 

clearly evidence its intent to preempt.” 32 A.3d at 593. “Such clarity is mandated 
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because of the severity of the consequences of a determination of [field] preemption” 

which leaves no room whatsoever for locally enacted legislation in the field. Id.  

This Court has observed that the General Assembly is perfectly capable of 

asserting a clear intent to preempt a field of regulation if that is its purpose, “and has 

done so in enough other cases that its collective awareness of the value of so 

providing in explicit terms cannot be disputed.” Nutter, 938 A.2d at 416. And if the 

General Assembly does not declare an intent to occupy a field of regulation, the 

Commonwealth Court—and respectfully, this Court—cannot make it otherwise.7   

c. 18 Pa.C.S. § 6120(a) is not a field preemption statute. 

The Commonwealth Court also ignores the clear text of Section 6120(a) by 

holding that the General Assembly intended to preempt all local firearms regulation. 

The very name of the statute (“Limitation on the regulation of firearms and 

ammunition”) makes clear that that was not its intent. 18 Pa.C.S. § 6120(a) 

(emphasis added). Likewise, the General Assembly could have chosen to, but did 

not, use absolute terms like “elimination” or “preclusion,” or “exclusive authority.” 

 
7 The Commonwealth Court strains to find support for disregarding this Court’s preemption 
jurisprudence by referencing a statement in a footnote, admittedly made “in passing,” that it was 
the General Assembly’s “exclusive prerogative to regulate firearms in this 
Commonwealth.” See Op. at 10 (quoting Commonwealth v. Hicks, 208 A.3d 916, 926 n.6 (Pa. 
2019)). But this dictum does not bear the weight the Commonwealth Court places on it. Hicks was 
a Fourth Amendment case, not a preemption case, and its footnote mentioning Section 6120(a) 
concerned the statewide requirement that individuals possess a license for firearms. Hicks, 208 
A.3d at 824. There was no analysis of the preemptive scope of Section 6120(a) in Hicks, and there 
never has been by this Court.   



17 
 

Moreover, the statute lists four—and only four—specific categories of firearm 

regulation that may not be encroached upon by local legislation: ownership, 

possession, transfer, and transportation. The statute also includes two additional 

limiting references: the inclusion of “lawful” before the specified categories of 

“ownership, possession, transfer or transportation” and the additional clause “when 

carried or transported for purposes not prohibited by the laws of this 

Commonwealth.” Id. 

By Section 6120(a)’s plain language, local regulation of unlawful conduct—

as well as local regulation that does not restrict lawful ownership, possession, 

transfer, or transportation, or that does not touch upon firearms “carried or 

transported”—is not precluded by Section 6120(a). As such, it is simply not 

plausible that the text of Section 6120(a) represents a clear intent by the General 

Assembly to occupy the entire field of firearms regulation. Moreover, the 

Commonwealth Court itself has explicitly recognized limitations to the scope of 

Section 6120(a), which is in direct conflict with the Court’s current view that the 

statute is one of total preemption.8 See Minich v. County of Jefferson, 869 A.2d 1141 

 
8 In Minich v. County of Jefferson, 869 A.2d 1141 (Pa.Cmwlth. Ct. 2005) (en banc), the Court 
explicitly recognized that Section 6120(a) does not preclude local regulation of unlawful activity 
regarding firearms, because the statute only restricts regulations regarding the lawful ownership, 
possession, transfer or transportation of firearms, and only when those firearms are carried or 
transported legally under the laws of the Commonwealth. Minich, 869 A.2d at 1143. The Court 
thus upheld a county ordinance that prohibited the possession of firearms within the Jefferson 
County Court House and required every person to submit to a search at the entrance. Id. at 1142. 
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(Pa.Cmwlth. Ct. 2005) (en banc) (construing the statutory text of Section 6120(a) 

and holding that it did not preempt a county ordinance that regulated the unlawful 

possession of firearms). The Court’s candid admission below that “tension exists 

between our en banc decisions in Minich and [National Rifle Association v.] City of 

Philadelphia”—and the fact that the same tension exists between Minich and this 

case—requires this Court’s review. Op. at 15, n.8. In Minich, the Commonwealth 

Court did not treat Section 6120(a) as a statute of field preemption. Here, it does. 

This conflict must be resolved. 

In Mars, Nutter, and Hoffman, this Court was correct in omitting firearms 

regulation from the areas of total preemption occupied by the General Assembly. 

Rather than vesting itself with “singular and absolute” control over legislative 

activity regarding firearms, Op. at 9, the General Assembly explicitly permitted 

 
The Court observed that because a state law, 18 Pa.C.S. § 913(f), prohibited the possession of a 
firearm within the courthouse, the search requirement at the entrance “[did] not regulate the lawful 
possession of firearms.” Minich, 869 A.2d at 1144. (emphasis in original). 
 
The Commonwealth Court’s recognition of this limiting distinction between lawful and unlawful 
conduct under Section 6120(a) has disappeared over time—indeed, as has its recognition of any 
limitations in Section 6120(a). Now, the Court relies on its own case law rejecting the statutory 
text of Section 6120(a) to assert that it is “bound by controlling precedent” in striking down local 
regulations no matter whether they regulate within or outside the scope of Section 6120(a), and 
uses Ortiz to do it. Leadbetter Concurrence at 1; Op. at 10; see also Nat’l Rifle Ass’n v. City of 
Phila., 977 A.2d 78, 82–83 (Pa.Cmwlth. Ct. 2009) (en banc) (“while we may agree with the City 
that preemption of 18 Pa.C.S. § 6120(a) appears to be limited to the lawful use of firearms by its 
very terms, we believe, however, that the crystal clear holding of our Supreme Court in Ortiz . . . 
precludes our acceptance of the City’s argument and the trial court’s thoughtful analysis on this 
point.”) (emphasis in original). 
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localities to retain areas of firearms regulation. Indeed, a number of judges on the 

Commonwealth Court have so found.  See, e.g., Schneck v. City of Phila., 383 A.2d 

227, 230 (Pa.Cmwlth. Ct. 1978) (Crumlish, J. dissenting) (“Total preemption was 

neither contemplated nor intended” by the General Assembly in enacting Section 

6120(a).); Clarke v. House of Representatives of Commonwealth, 957 A.2d 361, 370 

(Pa.Cmwlth. Ct. 2008) (Smith-Ribner, J. concurring) (quoting legislative history and 

emphasizing that the limiting clause of “when carried or transported for purposes 

not prohibited by the laws of this Commonwealth” represented a balanced legislative 

intent to leave room for municipalities to regulate outside the restricted scope of 

Section 6120(a)). 

In short, there is no basis to treat Section 6120(a) as a field preemption statute. 

It only does what it says: prevents localities from regulating lawful carrying or 

transporting of firearms in a way that restricts the lawful ownership, possession, 

transfer, or transportation of firearms. The Commonwealth Court’s assertion of field 

preemption is plainly wrong.  

d. The Lost-or-Stolen Ordinance is not preempted 
because it operates outside the scope Section 6120(a). 

Had the Commonwealth Court gone beyond its field preemption analysis to 

consider the actual language of Section 6120(a), it would have then been forced to 

contend with the City’s arguments as to why that language does not extend to the 

Lost-or-Stolen Ordinance. Simply put, a requirement to report a gun that has been 
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lost or stolen does not regulate the “lawful ownership, possession, transfer or 

transportation of firearms . . . when carried or transported for purposes not prohibited 

by the laws of this Commonwealth.” 18 Pa.C.S. § 6120(a). The four areas preempted 

by the statute, while broad, have clear and well-understood meanings. They must be 

interpreted in accordance with well-established principles of construction. When 

interpreting a statute that is “clear and free from all ambiguity, the letter of it is not 

to be disregarded under the pretext of pursuing its spirit.” 1 Pa.C.S. § 1921(b).9 And 

“[e]very statute shall be construed, if possible, to give effect to all of its provisions.” 

1 Pa.C.S. § 1921(a). 

Under such basic rules of statutory interpretation, Section 6120(a) is not 

reasonably construed to encompass a mere reporting requirement for firearms that 

have been lost or stolen. Once a gun has been lost or stolen, reporting that fact, or 

failing to do so, has no impact on the gun’s lawful possession, ownership, transfer 

or transportation.10 Nor can a lost or stolen gun be said to be “carried or transported.” 

 
9 A true and correct copy of 1 Pa.C.S. § 1921 is attached hereto as Appendix G. 

10 The Ordinance also does not regulate ownership or possession under the plain meaning of 
those terms. “Ownership” means “[t]he bundle of rights allowing one to use, manage, and enjoy 
property, including the right to convey it to others.” Ownership, Black’s Law Dictionary (10th 
ed. 2014). The Ordinance has no bearing on gun owners’ rights to “use, manage, [or] enjoy” their 
firearms. Nor does it impact a gun owner’s “right to convey it to others.” Id. “Possession” means 
“[t]he fact of having or holding property in one’s power; the exercise of dominion over 
property.” Possession, Black’s Law Dictionary (10th ed. 2014). Here, the Ordinance does not 
impinge upon a gun owner’s right to hold a firearm in her power, or to exercise dominion over 
her firearm. Rather, the Ordinance springs into action only once a gun owner learns that she has 
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Indeed, if a stolen gun is being “carried or transported,” that is almost certainly 

happening in a manner prohibited by Pennsylvania law, so not within the ambit of 

the statute. See, e.g., 18 Pa.C.S. § 3903(a)(3)11 (addressing “theft by receiving stolen 

property,” when “the property received, retained or disposed of is a firearm”).12 

It is important to emphasize what Section 6120(a) does not do. A requirement 

to report a lost or stolen firearm does not affect in any way: 

 who can own, possess, transfer, or transport firearms;  
 what firearms can be owned, possessed, transferred, or transported;  
 where firearms can be owned, possessed, transferred, or transported;  
 when firearms can be owned, possessed, transferred, or transported; or  
 why a person can or cannot own, possess, transfer, or transport firearms. 

The act of reporting a lost or stolen firearm does not deprive a firearm owner of any 

rights of ownership, possession, transfer, or transportation. If a previously reported 

lost firearm is later found by law enforcement or otherwise turned in, it would be 

returned to its rightful owner. A person who reports a lost or stolen firearm is not 

barred from owning, possessing, transferring, or transporting that firearm or any 

other. Moreover, the civil penalty for violating the Ordinance does not cause a 

firearm owner to lose any rights of ownership, possession, transfer or 

 
been dispossessed of her firearm. An ordinance that can never apply to someone when she 
possesses a certain firearm cannot be a regulation of her possession of that firearm. 

11 A true and correct copy of 18 Pa.C.S. § 3903(a)(3) is attached hereto as Appendix H. 

12 Indeed, Armstrong, an admitted repeat straw purchaser, has not even established that his 
conduct satisfied the statute’s “lawful” requirement. 
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transportation—neither for the lost or stolen firearm, nor for any other firearms that 

the person may possess. Simply put, the Lost-or-Stolen Ordinance does not regulate 

any of the prohibited categories, and thus operates in the room left for localities to 

regulate outside the scope of Section 6120(a). In view of the Commonwealth Court’s 

failure to conduct the interpretation of both Section 6120(a) and the Lost-or-Stolen 

Ordinance as required by Pennsylvania law, appeal is warranted.  

2. The City and other local governments need clarity on the 
preemptive scope of Section 6120(a) in order to effectively 
and legally address public safety concerns in their 
communities. 

The Commonwealth Court’s decision that the City’s and other municipalities’ 

hands are tied when it comes to addressing gun violence raises an issue of substantial 

public importance. Pa.R.A.P. 1114(b)(4). As Senior Judge Leadbetter stated in her 

concurrence, it is appropriate in this case for the Court to take judicial notice of the 

“overwhelming blight of gun violence occurring in the City of Philadelphia.” 

Leadbetter Concurrence at 1.  

The City of Philadelphia is trying in every way it can to address the problem 

of illicit firearms on its streets and in its neighborhoods. But the Commonwealth 

Court has hamstrung the City Council and Mayor’s Office time and again, by 

asserting a preemption of firearms regulation by a statewide statute that simply does 

not say what the Court maintains it does.  
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The concurrence of Senior Judge Leadbetter makes clear that the 

Commonwealth Court considers itself caged in by its own precedent.13 Leadbetter 

Concurrence at 1. The Court cannot go back and undo what it has already said about 

Section 6120(a), even if it now recognizes that “local conditions may well justify 

more severe restrictions than are necessary statewide.” Id. The Commonwealth 

Court is bound to the field preemption course it has charted, even if it means 

“denying [a child] the most fundamental right, that of life and liberty.” Id. This 

course must be corrected.  

Only the Pennsylvania Supreme Court has the power to step in and provide 

the clarity and direction that Philadelphia and other municipalities so desperately 

need. The resources of local governments are limited, and they must be allocated in 

the ways that are most certain to make a difference. It is no secret that the City 

sincerely believes that its Lost-or-Stolen Ordinance is a permissible exercise of its 

local authority to regulate outside the scope of Section 6120(a), and if this petition 

is granted the City will argue in favor of the Ordinance. But the City equally craves 

clear and well-reasoned guidance—no matter the outcome—regarding the 

conflicting interpretations of Section 6120(a) and Ortiz that the Commonwealth 

 
13 In light of Senior Judge Leadbetter’s own request for review in this case, Clarke’s holding that 
firearms regulation is an area “over which the General Assembly has assumed sole regulatory 
power,” Clarke, 957 A.2d at 364—which the Commonwealth Court relied on for its holding here—
should be abrogated. 
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Court has put forth since 1996. It is time for the Supreme Court to revisit this topic, 

so that Philadelphia and every other municipality, township, and county in the 

Commonwealth may have the benefit of its reasoned opinion and the resulting clear 

path forward that it will provide. Our citizens’ lives depend on it. 

VII. CONCLUSION 

For the foregoing reasons, Petitioner respectfully requests that this Court grant 

the petition for allowance of appeal. 
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§ 10-838a.  Failure to Report Lost or Stolen Firearm. 300

   (1)   Prohibited Conduct. No person who is the owner of a firearm that is lost or stolen shall fail to report the loss or theft to an
appropriate local law enforcement official within 24 hours after the loss or theft is discovered.

   (2)   Penalties. A violation of this Section shall be deemed a Class III Offense, subject to the penalties set forth in Section 1-109.

   (3)   Repeat Offenders. Any person who commits, on more than one occasion, a violation of this Section, shall be guilty of a separate
offense of Repeat Violation, and for each such Repeat Violation, shall be subject to a fine of not more than one thousand nine hundred
dollars ($1,900) for any violation committed in 2008, and not more than two thousand dollars ($2,000) for any violation committed in
2009 or thereafter, or imprisonment for not more than ninety (90) days, or both. A person shall be guilty of a Repeat Violation regardless
whether the second or subsequent violation occurs before or after a judicial finding of a first or previous violation. Each violation, after
the first, shall constitute a separate Repeat Violation offense.

Notes

300    Added, Bill No. 080032-A (approved April 10, 2008). Enrolled bill numbered this as Section 10-834; renumbered by Code
editor.

http://www.amlegal.com/pdffiles/Philadelphia/080032-A.pdf
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 
 
City of Philadelphia  : 
    : No.  1204 C.D. 2020 
 v.   : 
    : Argued:  November 15, 2021 
Rashad T. Armstrong,  : 
  Appellant : 
 
 
BEFORE: HONORABLE PATRICIA A. McCULLOUGH, Judge 
 HONORABLE ANNE E. COVEY, Judge 
 HONORABLE BONNIE BRIGANCE LEADBETTER, Senior Judge 
 
 
OPINION BY 
JUDGE McCULLOUGH      FILED:  February 14, 2022 

 

 In this action commenced by the City of Philadelphia (City), Rashad T. 

Armstrong (Appellant) appeals from the November 12, 2020 order of the Court of 

Common Pleas of Philadelphia County (trial court) denying his motion for a permanent 

injunction that sought to enjoin the City from enforcing Philadelphia Code §10-838a 

(Section 10-838a),1 which imposes a fine on individuals who fail to report a lost or 

 
1 Titled “Failure to Report Lost or Stolen Firearm,” Section 10-838a provides: 

 

(1) Prohibited Conduct.  No person who is the owner of a firearm that 

is lost or stolen shall fail to report the loss or theft to an appropriate 

local law enforcement official within 24 hours after the loss or theft is 

discovered.  

 

(2) Penalties.   A violation of this Section shall be deemed a Class II 

Offense, subject to the penalties set forth in Section 1-109. 

 

(3)   Repeat Offenders.  Any person who commits, on more than one 

occasion, a violation of this Section, shall be guilty of a separate offense 

of Repeat Violation, and for each such Repeat Violation, shall be 

(Footnote continued on next page…) 

https://codelibrary.amlegal.com/codes/philadelphia/latest/philadelphia_pa/0-0-0-184577#JD_1-109
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stolen firearm, on the ground that it is preempted by Section 6120(a) of the 

Pennsylvania Uniform Firearms Act (UFA), 18 Pa.C.S. §6120(a).2  We reverse and 

remand to the trial court with instructions to enter a permanent injunction in favor of 

Appellant. 

 

Background 

 On November 1, 2019, the City filed a complaint alleging that Appellant 

violated Section 10-838a in failing to report a firearm missing or stolen within 24 hours 

to the Philadelphia Police Department and seeking a fine in the amount of $2,000.00.  

The City averred that on December 6, 2017, Appellant purchased a SR9E Model Ruger 

with the serial number 338-18643 (the firearm) from New Frontier Outfitters located 

at 9280 Ridge Pike, Philadelphia, Pennsylvania.  On April 23, 2018, Appellant knew 

 
subject to a fine of not more than one thousand nine hundred dollars 

($1,900) for any violation committed in 2008, and not more than two 

thousand dollars ($2,000) for any violation committed in 2009 or 

thereafter, or imprisonment for not more than ninety (90) days, or both. 

A person shall be guilty of a Repeat Violation regardless [of] whether 

the second or subsequent violation occurs before or after a judicial 

finding of a first or previous violation. Each violation, after the first, 

shall constitute a separate Repeat Violation offense. 

 

City of Philadelphia, Pa., the Philadelphia Code §10-838a (2008) (Philadelphia Code).  Section 1-109 

states that in terms of a Class II offense, the fine “for any violation committed on January 1, 2009[,] 

or thereafter, [shall be] two thousand dollars ($2,000) for each violation.” Philadelphia Code  §1-109.   

 
2 Act of October 18, 1974, P.L. 768, as amended.  Section 6120(a) of the UFA states: 

 

(a) General rule.-- No county, municipality or township may in any 

manner regulate the lawful ownership, possession, transfer or 

transportation of firearms, ammunition or ammunition components 

when carried or transported for purposes not prohibited by the laws of 

this Commonwealth. 

18 Pa.C.S. §6120(a). 

https://codelibrary.amlegal.com/codes/philadelphia/latest/philadelphia_pa/0-0-0-184577#JD_1-109
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that the firearm he owned was either lost or stolen.  On May 3, 2018, the Lancaster 

Police Department in Lancaster City, Lancaster County, Pennsylvania, found the 

firearm, searched the National Crime Information Center’s database on lost or stolen 

guns, and received no matches.  After the firearm was traced to Appellant, the 

Philadelphia Police Department interviewed him on June 26, 2018, and he reported for 

the first time that the firearm had been stolen from him on or about April 23, 2018.  

(Trial court op. at 1-2.)     

 In the course of the pleading stage of the litigation, Appellant filed a 

motion for a permanent injunction on December 16, 2019, asserting that Section 10-

838a was invalid and unenforceable because it was preempted by Section 6120(a) of 

the UFA.  Over Appellant’s objection, the trial court, on March 9, 2020, granted a 

petition to intervene filed by CeaseFire Pennsylvania Education Fund, Philadelphia 

Anti-Drug/Anti-Violence Network, Inc., Mothers in Charge, Inc., and Kimberly 

Burrell and Freda Hall (Intervenors).  After the City filed an answer to the motion for 

a permanent injunction and Intervenors filed a brief in opposition to the motion, the 

trial court convened a hearing, via Zoom, on November 12, 2020, and denied 

Appellant’s motion that same day.  On November 13, 2020, Appellant filed a notice of 

appeal to this Court and, on November 20, 2020, the trial court ordered Appellant to 

file a Pa.R.A.P. 1925(b) concise statement of errors complained of on appeal within 21 

days.  In turn, Appellant filed his concise statement on November 23, 2020, asserting 

that the trial court erred in denying his motion for a permanent injunction, permitting 

the witnesses’ testimony and the admission of exhibits at the hearing, and granting 

Intervenors’ petition for intervention.  On May 20, 2021, the trial court issued its 

Pa.R.A.P. 1925(a) opinion.  (Trial court op. at 3-4.)   



4 

 In its opinion, the trial court supported the denial of permanent injunctive 

relief by focusing, in notable part, on the fact that on January 31, 2019, Appellant 

tendered a guilty plea in the Court of Common Pleas of Philadelphia County to 3 

firearm offenses, namely 2 violations of the UFA, Sections 6108 and 6111, 18 Pa.C.S. 

§§6108 (Carrying firearms on public streets or public property in Philadelphia), 6111 

(Illegal sale or transfer of firearms), and one violation of the Crimes Code,3 Section 

4906, 18 Pa.C.S. §4906 (False reports to law enforcement authorities), and was 

sentenced to 7 ½ to 23 months’ incarceration, followed by 2 years of probation.  In the 

guilty plea colloquy, which the trial court appended to its opinion, Appellant admitted 

that he purchased six firearms, including the firearm at issue here, and five of them 

were recovered from other persons during arrests or pursuant to a search warrant.  With 

respect to the sixth firearm, Appellant falsely reported to the police that it had been 

stolen and later conceded that he gave it to an unknown person.  During the time of the 

purchases, Appellant did not possess a valid license to own or carry a firearm and, in 

every instance, he did not report to the police that a firearm had been lost or stolen.  

(Trial court op. at Ex. A; Notes of Testimony (N.T.), 1/31/2019, at 8-15.)     

 The trial court then concluded that it properly denied Appellant permanent 

injunctive relief based on the following rationale: 

 
Appellant avers that this court committed an error of law, 
abused its discretion, or violated Appellant’s constitutional 
rights by denying the [m]otion for [p]ermanent [i]njunction. 
On January 31, 2019, Appellant, at his criminal sentencing, 
admitted to being the straw purchaser on [6] different 
occasions and that he did not have a valid license to carry a 
firearm.  Appellant’s own attorney stated that, “He’s the 
perfect straw purchaser.”  Appellant’s guilty plea and 
subsequent probation precluded him from owning a firearm 
again under state law as well as federal law[.]  In order to 

 
3 18 Pa.C.S. §§101-9402. 
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obtain a permanent injunction, the law is clear.  Appellant 
must show actual and substantial injury is likely in the future.  
Instantly, Appellant cannot show that there is a future injury 
because he is barred from owning a firearm as a result of his 
actions as a straw purchaser and his subsequent guilty plea 
thereto. 
 
Appellant is also unable to obtain a permanent injunction as 
he approaches this court with unclean hands.  Under the 
doctrine of unclean hands, a court may deprive a party of 
equitable relief where, to the detriment of the other party, the 
party applying for such relief is guilty of bad conduct relating 
to the matter at issue. . . .  Instantly, Appellant arrives with 
unclean hands and a history of straw purchasing firearms that 
have then been used in shootings and other crimes.  
Appellant violated a statute and now seeks to enjoin the 
enforcement related thereto even after operating deceitfully 
while committing his crimes. 
 
[A] party seeking a permanent injunction must prove that 
greater injury will result in refusing rather than granting the 
relief requested.  This court heard testimony and received 
amicus briefs from numerous community entities and groups 
stating the danger that firearms pose to our community in 
Philadelphia.  Dr. Dauer, a Temple University Hospital 
trauma surgeon, stated, “We see gunshot wound victims 
pretty much on a daily basis, anywhere from [2] to [10] a day, 
on average.”  Dr. Nance, the director of the Pediatric Trauma 
Program at the Children’s Hospital of Philadelphia and an 
investigator for the Center for Injury Research and 
Prevention, discussed both the Post Traumatic Stress that 
accompanies children that suffer from a firearm injury [and] 
that [12] to [15%] of firearm injuries in children result in 
death.  Ms. Harley, the Deputy Managing Director for 
Criminal Justice and Public Safety, discussed the gun 
violence occurring all throughout the [C]ity and certain 
programs that [the City] has taken to curb gun violence.  
Appellant does not meet [this] burden. 

(Trial court op. at 5-7) (internal citations and some quotation marks omitted). 

 Otherwise, the trial court determined that Appellant could not appeal from 

the March 5, 2020 order granting Intervenors’ petition to intervene.  In so doing, the 
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trial court noted that a party has 30 days from which to file a notice of appeal from an 

order, and Appellant did not file a notice of appeal until November 13, 2020, 

approximately “219 days after the deadline to file an appeal.”  Id. at 8.  Accordingly, 

the trial court concluded that an appeal from the order granting intervention would be 

untimely and, thus, unreviewable on appeal in this Court.     

    

Discussion 

 Before this Court, Appellant contends that the trial court erred in (1) 

denying his request for a permanent injunction, (2) granting Intervenors’ petition for 

intervention, and (3) allowing witnesses to testify, and documentary evidence to be 

admitted, during the hearing on the permanent injunction.    

 

Permanent Injunction 

 Appellant argues that he is entitled to a permanent injunction because his 

right to relief is clear, in that Section 10-838a is preempted by Section 6120(a) of the 

UFA; an injunction is necessary to avoid an injury that cannot be compensated by 

damages; and greater injury will result if the request for the injunction was denied as 

compared to if it was granted.  In addition, Appellant asserts that the trial court erred 

in applying the standard for a preliminary injunction, requiring him to show irreparable 

harm and the need for immediate relief, because these elements are not applicable to—

and need not be proven to obtain—a permanent injunction.      

 In response, the City contends that Appellant does not possess a clear right 

to relief because his actions as a “straw purchaser,” which the City states is the 

underlying conduct proscribed in Section 10-838a, are illegal under Section 6111(g) of 

the UFA and, therefore, fall outside the scope of Section 6120(a)’s preemptive reach.  
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Citing Minich v. County of Jefferson, 869 A.2d 1141 (Pa. Cmwlth. 2005) (en banc), 

the City contends that Section 6120(a) only preempts those municipal laws that 

regulate the lawful ownership, possession, transfer, or transportation of firearms, but 

does not preempt municipal laws that regulate the unlawful ownership, possession, 

transfer, or transportation of firearms.  The City also argues that Section 6120(a) does 

not preempt an ordinance that does not directly concern the ownership, possession, 

transfer, or transportation of firearms.   

 Additionally, the City maintains that greater injury would result if a 

permanent injunction was issued because Appellant failed to adduce evidence of 

individual harm, while the City submitted evidence demonstrating grave injury to the 

public health and safety of the citizens of the City.  In a cursory fashion, the City asserts 

that the trial court applied the correct standard for a permanent injunction and that 

Appellant’s suggestion that the trial court “applied the wrong standard is purely 

speculative.”  (City’s Br. at 49.)     

 “To justify the award of a permanent injunction, the party seeking relief 

must establish [1] that his right to relief is clear, [2] that an injunction is necessary to 

avoid an injury that cannot be compensated by damages, and [3] that greater injury will 

result from refusing rather than granting the relief requested.”  Kuznik v. Westmoreland 

County Board of Commissioners, 902 A.2d 476, 489 (Pa. 2006).  “However, unlike a 

claim for a preliminary injunction, the party need not establish either irreparable harm 

or immediate relief and a court may issue a final injunction if such relief is necessary 

to prevent a legal wrong for which there is no adequate redress at law.”  Buffalo 

Township v. Jones, 813 A.2d 659, 663-64 (Pa. 2003) (internal citations and quotation 

marks omitted).  “Additionally, when reviewing the grant or denial of a final or 

permanent injunction, an appellate court’s review is limited to determining whether the 
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trial court committed an error of law,” id., and, as such, “our standard of review is de 

novo, and our scope of review is plenary.”  Kuznik, 902 A.2d at 489. 

  In determining whether Appellant possesses a clear right to relief (the first 

prong), we review the case law interpreting and applying Section 6120(a) of the UFA.  

In Ortiz v. Commonwealth, 681 A.2d 152 (Pa. 1996), our Supreme Court issued a 

seminal case that has served as a beacon, providing the guiding light that would solidify 

the bedrock foundation for the current state of this Court’s precedent.  In that case, the 

cities of Philadelphia and Pittsburgh, which are both home rule municipalities, passed 

ordinances that banned “certain types of assault weapons in Philadelphia County” and 

“certain specified assault weapons within Pittsburgh’s physical boundaries.”  Id. at 154.  

To justify the lawfulness of the ordinances and their authority to pass them, the cities 

argued, inter alia, that “the right of a city to maintain the peace on its streets through 

the regulation of weapons [was] intrinsic to the existence of the government of that city 

and, accordingly, an irreducible ingredient of constitutionally protected [h]ome [r]ule.”  

Id. at 156.  The cities further contended that “home rule municipalities may be restricted 

in their powers only when the General Assembly has enacted statutes on matters of 

statewide concern” and asserted that Section 6120(a) of the UFA fell short of 

accomplishing this objective.  Id. 

  On appeal, the Supreme Court rejected the cities’ arguments. Citing article 

IX, section 2 of the Constitution of Pennsylvania, PA. CONST. art. IX §2 (“A 

municipality which has a home rule charter may exercise any power or perform any 

function not denied by this Constitution, by its home rule charter or by the General 

Assembly at any time”), and article I, section 21 of the Pennsylvania Constitution, PA. 

CONST. art. I §21 (“The right of the citizens to bear arms in defense of themselves and 
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the State shall not be questioned”), the Court concluded that Section 6120(a) of the 

UFA trumped the cities’ ordinances.  In so holding, the Supreme Court explained:  

 
[T]he General Assembly has denied all municipalities the 
power to regulate the ownership, possession, [and] transfer 
of firearms . . . .  Thus, regulation of firearms is a matter of 
concern in all of Pennsylvania, not merely in Philadelphia 
and Pittsburgh, and the General Assembly, not city councils, 
is the proper forum for the imposition of such regulation.  

Ortiz, 681 A.2d at 154-56 (emphasis added).      

  Following and relying on Ortiz, this Court, on a variety of occasions, has 

struck down legislation passed at the local level on the ground that the legislation was 

preempted by Section 6120(a) of the UFA.  Ultimately, when distilled to its essence, 

the underlying conclusion to be extracted from these cases is that the regulation of 

firearms is an area where legislative activity is vested singularly and absolutely in the 

General Assembly of the Commonwealth.  For instance, in Clarke v. House of 

Representatives, 957 A.2d 361 (Pa. Cmwlth. 2008), this Court reviewed a number of 

ordinances that related to, or encroached into, the sphere of firearm regulation.  We 

held:  “Each [ordinance] seeks to regulate firearms—an area that both Section 6120 

and binding precedent have made clear is an area of statewide concern over which the 

General Assembly has assumed sole regulatory power.”  Id. at 364 (emphasis added).  

See, e.g., Firearm Owners Against Crime v. Lower Merion Township, 151 A.3d 1172, 

1179 (Pa. Cmwlth. 2016) (recognizing that “the UFA explicitly prohibits a township 

from regulating ‘in any manner’ and contains no express exemptions authorizing a 

township to enact ordinances permitting firearm regulation on its property”); Dillon v. 

City of Erie, 83 A.3d 467, 473 (Pa. Cmwlth. 2014) (en banc) (concluding that Section 

6120(a) “precludes the [c]ity from regulating the lawful possession of firearms” and 

“preempts all firearms regulation thereby prohibiting the [c]ity from regulating the 
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possession of firearms in its parks”); National Rifle Association v. City of Philadelphia, 

977 A.2d 78, 82 (Pa. Cmwlth. 2009) (en banc)4 (rejecting the city’s argument that the 

preemptive force of Section 6120(a) is “limited to the lawful use of firearms” because 

“the crystal clear holding of our Supreme Court in Ortiz . . . precludes our acceptance 

of the [] argument”) (emphasis in original); Schneck v. City of Philadelphia, 383 A.2d 

227, 229-30 (Pa. Cmwlth. 1978) (“We believe that this statute clearly preempts local 

governments from regulating the lawful ownership, possession and transportation of 

firearms.”).  Significantly, in passing, our Supreme Court recently addressed its holding 

in Ortiz, apparently for the first time since the High Court issued that decision, 

reaffirming and reiterating that Section 6120 of the UFA verifies “the General 

Assembly’s reservation of the exclusive prerogative to regulate firearms in this 

Commonwealth.”  Commonwealth v. Hicks, 208 A.3d 916, 926 n.6 (Pa. 2019), citing 

Ortiz (emphasis added). 

  Factually and legally, our decision in Clarke is controlling authority in 

this matter.     

  In Clarke, the Philadelphia City Council passed seven ordinances in 2007 

that (1) mandated the reporting of lost or stolen firearms, (2) limited handgun 

purchases to one per month and prohibited straw purchases and sales, (3) required a 

license in order to acquire a firearm within Philadelphia or bring a firearm into 

Philadelphia, (4) required the annual renewal of a gun license, (5) stated that a firearm 

can be confiscated from someone posing a risk of harm, (6) prohibited the possession 

or transfer of assault weapons, and (7) required that any person selling ammunition 

report the purchase and the purchaser to the police department. 

 
4  City of Philadelphia was overruled on other grounds by Firearm Owners Against Crime v. 

City of Harrisburg, 218 A.3d 497, 511-13 (Pa. Cmwlth. 2019) (en banc) (FOAC), affirmed, 261 A.3d 

467 (Pa. 2021). 
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  In seeking a declaration that the ordinances were not preempted by 

Section 6120 of the UFA, the City initially argued that Section 6120 was 

unconstitutional because it infringed on the power of the City to pass and enforce local 

gun regulations.  In dismissing this argument, we stated:    

 
The [o]rdinances before us are not materially different from 
those presented in Schneck and Ortiz.  Each one seeks to 
regulate firearms—an area that both Section 6120 and 
binding precedent have made clear is an area of statewide 
concern over which the General Assembly has assumed sole 
regulatory power.  As we stated in Schneck, “it is a well-
established principle of law that where a state statute 
preempts local governments from imposing regulations on a 
subject, any ordinances to the contrary are unenforceable.” 
383 A.2d at 229. 

Clarke, 957 A.2d at 364. 

  The City also argued “that Section 6120 does not apply to any of the 

[o]rdinances to the extent they do not regulate the carrying or transporting of 

firearms.”  Id. at 363 (emphasis in original).  More specifically, the City contended 

“that Section 6120’s qualifying phrase ‘when carried or transported’ leaves room for 

municipalities to regulate any uses of firearms which do not involve carrying or 

transporting them” and postulated that, “if the General Assembly intended to preempt 

any and all municipal gun control, it would have done so instead of including this 

limitation.”  Id. at 363-64.  Finding no merit in this line of reasoning, this Court in 

Clarke explained:     

 
Given Schneck and Ortiz, we cannot agree with this 
construction of the [UFA].  The ordinances struck down in 
those cases were not qualitatively different in that respect 
from those at issue here.  While [the City of Philadelphia] 
point[s] out that the qualifying phrase “when carried or 
transported” was not specifically discussed in Ortiz, in light 
of its broad and unqualified language, we cannot distinguish 
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Ortiz on this basis.  Moreover, this language was at issue in 
Schneck, 383 A.2d at 230 (Crumlish, Jr., J., dissenting).  
There, the dissenting opinion quoted the [the court of 
common pleas’] discussion: 

 
In an even broader inquiry, is the declared 
“limitation” on the power of a municipality to 
regulate “lawful ownership, possession or 
transportation of firearms” confined, as [the 
municipalities] assert, to certain statutorily 
enumerated events only, i.e., “when carried or 
transported for purposes not prohibited by the 
laws of this Commonwealth.”  Or, as asserted 
by [the plaintiffs], has the total field of the 
regulation of firearms been preempted by the 
Commonwealth so that this clause, which 
invites a more limited intention, is to be 
modified by interpretation? 

 
Id.  [However,] [t]he majority [in Schneck] concluded that 
Section 6120 “clearly preempts local governments from 
regulating the lawful ownership, possession and 
transportation of firearms.”  Id. at 229-30.  Thus, we must 
conclude that binding precedent precludes our accepting [the 
City’s] argument on this point. 

 Clarke, 957 A.2d at 364.  Accordingly, and for these reasons, this Court held that all 

seven of the ordinances mentioned above were preempted by Section 6120 of the UFA, 

including the City’s ordinance mandating that a lost or stolen firearm be reported to the 

Philadelphia Police Department.    

 Ultimately, the lost and stolen ordinance that the City enacted and was at 

issue in Clarke is nearly, if not completely, identical to current Section 10-838a.  

Compare Philadelphia Code §10-838(1), added by Bill No. 060700 (approved May 9, 

2007) (“No person who is the owner of a firearm that is lost or stolen shall fail to report 

the loss or theft to an appropriate local law enforcement official within 24 hours after 

the loss or theft is discovered”), with Section 10-838a, added by Bill No. 080032-

http://www.amlegal.com/pdffiles/Philadelphia/060700.pdf
http://www.amlegal.com/pdffiles/Philadelphia/080032-A.pdf
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A (approved April 10, 2008) (“No person who is the owner of a firearm that is lost or 

stolen shall fail to report the loss or theft to an appropriate local law enforcement 

official within 24 hours after the loss or theft is discovered.”).5  At the very least, the 

two are materially indistinguishable.  Hence, as this Court held that the City’s lost and 

stolen ordinance was preempted by Section 6120(a) in Clarke, we must reach the same 

result here and conclude that Section 10-838a is also preempted.  

 The City’s reliance on Minich to save Section 10-838a from the 

preemptive reach of Section 6120(a) is unavailing.  In Minich, this Court upheld a 

county’s ordinance banning the possession of firearms in a county courthouse from a 

preemption challenge under Section 6120(a) because the “ordinance [did] not regulate 

the lawful possession of firearms.”  Id. at 1144 (emphasis in original).  Rather, the 

ordinance “pertain[ed] only to the unlawful possession of firearms, i.e., possession 

‘prohibited by the laws of this Commonwealth,’” id. at 1143 (quoting 18 Pa.C.S. 

§6120(a), namely Section 913(a)(1) of the Crimes Code, which makes it is unlawful 

for a person to “knowingly possesses a firearm . . . in a court facility.”  18 Pa.C.S. 

§913(a)(1).  However, in Lower Merion Township, this Court differentiated Minich, 

because the ordinance at issue in that case, “[u]nlike the ordinance in Minich, [did] not 

solely regulate the possession of firearms that the General Assembly has already 

decided to be unlawful” and, “[u]nlike Minich, the [t]ownship [did] not point to any 

corresponding provision in the Crimes Code that contains such a blanket ban of firearm 

possession.”  Lower Merion Township, 151 A.3d at 1177. 

 Here, as in Lower Merion Township, the City does not cite any 

corresponding provision in the Crimes Code or the UFA that mandates the reporting of 

 
5The City’s Code is available at:   

https://codelibrary.amlegal.com/codes/philadelphia/latest/philadelphia_pa/0-0-0-199997 

(last visited February 10, 2020).  

http://www.amlegal.com/pdffiles/Philadelphia/080032-A.pdf
https://codelibrary.amlegal.com/codes/philadelphia/latest/philadelphia_pa/0-0-0-199997
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a lost or stolen firearm to police officials.  Although the City attempts to recharacterize 

Section 10-838a as a law banning “straw purchasing,” and Section 6111 of the UFA 

generally prohibits individuals from engaging in the unlawful transfer or sale of a 

firearm,6 Section 10-838a, by its terms, has nothing to do with—and does not involve—

the acts of selling, delivering, or transferring a firearm to another individual.  Rather, 

Section 10-838a imposes a reporting requirement on individuals who own and possess 

a firearm in the event a firearm is either lost or stolen and inflicts civil penalties on 

individuals for failing to fulfill that requirement.7  As such, we conclude that Section 

10-838a does not prohibit conduct that the Crimes Code or the UFA outlaws in a 

mirror-like fashion and, consequently, our decision in Minich is inapplicable.8          

 
6 See, e.g., 18 Pa.C.S. §§6111(g)(1) (imposing criminal sanctions on “[a]ny person, licensed 

dealer, licensed manufacturer or licensed importer who knowingly or intentionally sells, delivers or 

transfers a firearm in violation of this section”). 

 
7 Indeed, the City has a section in its Code that specifically pertains to “straw purchasers,” 

defining the term to mean “[a]ny person who conducts or attempts to conduct a gun purchase on 

behalf of another person.”  Philadelphia Code §10-831a.  This section of the Code imposes application 

and reporting requirements prior to the sale or transfer of a firearm, states that “[n]o one shall act as 

a straw purchaser in any handgun transaction in order to evade the provisions of this [s]ection,” 

proscribes that “[n]o prospective firearm purchaser or other transferee shall be allowed to purchase 

or receive more than one handgun in any 30-day period,” and inflicts fines for a violation.  

Philadelphia Code §10-831a.   

 
8 In any event, we note that even if Section 10-838a could be deemed to be a “straw purchaser” 

ordinance, in City of Philadelphia, the City enacted, inter alia, two ordinances in 2008, and one of 

those was a “Straw Purchaser Ordinance,” which prohibited any person when purchasing a handgun 

from acting as a straw purchaser and rendered it unlawful for a person to purchase more than one 

handgun within any 30-day period, except for a person who is not a straw purchaser.  On appeal to 

this Court, the City asserted that Section 6120(a) of the UFA, by its own language, only prohibited 

municipalities from regulating “the lawful ownership, possession, transfer or transportation of 

firearms, ammunition or ammunition components,” 18 Pa.C.S. §6120(a) (emphasis added), and 

contended that, in enacting the “Straw Purchaser Ordinance,” it was simply regulating activity that 

was already deemed to be unlawful by our General Assembly in the Crimes Code.   

 

(Footnote continued on next page…) 
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 Therefore, we conclude that Appellant’s right to relief is well established 

because a straightforward application of our case law interpreting Section 6120(a) leads 

to the inescapable conclusion that Section 10-838a is preempted and therefore invalid 

and unenforceable.    

 Turning to the balance of harms inquiry (the third prong), our decision in 

Dillon adequately explained why the balance of harms will always favor the individual 

 
 However, relying on our previous decision in Clarke and that case’s discussion of Schneck 

and Ortiz, an en banc panel of this Court analogized the cases and concluded:   

 

Similarly here, the fact that the Court in Ortiz did not discuss the 

statutory language relied upon by the City does not provide a legitimate 

basis for us to ignore its holding.  Unfortunately, with respect to the 

matter before us, while we may agree with the City that preemption of 

[Section 6120] appears to be limited to the lawful use of firearms by its 

very terms, we believe, however, that the crystal clear holding of our 

Supreme Court in Ortiz that, “the General Assembly has [through 

enactment of Section 6120(a)] denied all municipalities the power to 

regulate the ownership, possession, transfer or [transportation] of 

firearms,” [681 A.2d at 155], precludes our acceptance of the [] 

argument . . . .  

 

City of Philadelphia, 977 A.2d at 82-83 (emphasis in original; brackets added).  As such, the City of 

Philadelphia Court held that Section 6120(a) of the UFA preempted the “Assault Weapons 

Ordinance” and the “Straw Purchaser Ordinance,” irrespective of the fact that those ordinances 

purported to outlaw and punish that which had already been declared unlawful by our General 

Assembly.  See Lower Merion Township, 151 A.3d at 1177 (concluding that “the [t]ownship’s 

argument that the UFA does not preempt a municipality’s regulation of unlawful firearm possession 

was expressly rejected by this Court in [City of Philadelphia]” and determining that, in the City of 

Philadelphia decision, “the critical upshot [was] our recognition that Ortiz’s ‘crystal clear holding’ 

prohibits this Court from endorsing the argument that a cognizable distinction exists between 

regulating lawful activity and unlawful activity”). 

 

 Although our decisions in City of Philadelphia and Lower Merion Township did not expressly 

overrule Minich, we recognize that a degree of tension exists between our en banc decisions in Minich 

and City of Philadelphia.  Nonetheless, at least for present purposes, we need not definitely resolve 

that tension because the City has not cited any clear pronouncement from our General Assembly 

imposing a requirement on purchasers of firearms to report a lost or stolen firearm to police officials.    
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in the situation where a municipal entity seeks to enforce an ordinance and/or law that 

is preempted by Section 6120(a) of the UFA:   

 
The argument that a violation of law can be a benefit to the 
public is without merit.  When the Legislature declares 
certain conduct to be unlawful it is tantamount in law to 
calling it injurious to the public. . . . 
 
[T]he [c]ity’s unlawful regulation of the lawful possession of 
firearms shows that a greater injury will occur by refusing to 
grant the injunction because . . . the [c]ity’s [o]rdinance is 
unenforceable; the injunction is reasonably suited to abate 
the offending activity by enjoining the enforcement of this 
unlawful and unenforceable ordinance; and the injunction 
will not adversely affect the public interest because the [c]ity 
was prohibited from enacting [the ordinance] and the 
ordinance is, again, unlawful and unenforceable. 

Dillon, 83 A.3d at 474. 

 Moreover, in Lower Merion Township, this Court followed and relied 

upon Dillon in concluding that, per se, the balance of harms will always weigh in favor 

of the individual when the individual seeks to enjoin a municipal ordinance and/or law 

that is preempted by Section 6120(a): 

 
The [t]ownship next argues that it would suffer substantial 
harm if the [o]rdinance was enjoined because it is essential 
to the safety of [t]ownship residents and to the public’s use 
and enjoyment of [t]ownship parks.  However, contrary to 
the [t]ownship’s assertion, we have stated that “[w]hen the 
Legislature declares certain conduct to be unlawful it is 
tantamount in law to calling it injurious to the public.” 
Dillon, 83 A.3d at 474. 
 
Thus, we conclude that greater injury would result from 
refusing an injunction than granting it because refusing an 
injunction would sanction the [t]ownship’s continued 
statutory violations of the UFA and, therefore, be injurious 
to [plaintiffs/petitioners] and the public. 
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151 A.3d at 1181. 

 Based on Dillon and Lower Merion Township, we conclude, contrary to 

the trial court, that the balance of harms weighs in favor of Appellant and the granting 

of a permanent injunction.   

 Regarding the last element (i.e., the second prong) in the test for a 

permanent injunction—that an injunction is necessary to avoid an injury that cannot be 

compensated by damages, or, in other words, the inadequacy of a remedy at law 

requirement—the City intermingles legal concepts that are either related to this 

requisite or serve as a bar to a permanent injunction even if all three requisites have 

been fulfilled.  In these respects, the City focuses on Appellant’s guilty plea, asserting 

that “his admitted firearms violations preclude him from owning or possessing those 

weapons, and thereby eliminate any likelihood of injury” and, further, “constitute 

unclean hands foreclosing [the] entry of equitable relief in his favor.”  (City’s Br. at 

18.)   

 More specifically, the City contends that, in order to obtain a permanent 

injunction, Appellant must show that “actual and substantial injury is likely in the 

future,” and “Appellant asserts no injury whatsoever that is reasonably certain of 

occurring,” because “his conviction for carrying a firearm on the City’s streets bars 

[him] from possessing a handgun”—in other words, Appellant will have no lawfully-

possessed firearm to report lost or stolen under Section 10-838a.  Id. at 19 (internal 

citation omitted).  Somewhat relatedly, the City contends that “an injunction issues to 

address future, not past, conduct,” and Appellant cannot claim “that the current 

complaint for his prior violation of [Section 10-838a] constitutes sufficient ‘injury’ to 

support an injunction, based solely on [his] contention that [Section 10-838a] is 

unlawful.”  Id. at 20 (emphasis in original).  According to the City, Appellant has an 
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adequate remedy at law because “preemption provides him with a defense to the City’s 

complaint” and, thus, the “adequacy of Appellant’s statutory remedy to seek dismissal 

of the complaint means that the courts are without power to . . . impose injunctive 

relief.”  Id. at 21 (internal citation omitted).      

 With respect to the unclean hands doctrine, the City posits: 

 
The unclean hands doctrine applies precisely in situations 
where, like here, a litigant violates a statute or municipal 
ordinance and then seeks to enjoin enforcement of that 
ordinance [he/she] violated. 
 
. . . .  
 
Even apart from [Appellant’s] violation of [Section 10-
838a], he violated the Commonwealth’s firearms and public 
safety laws, then lied about those violations to the police, 
with respect to the very guns at issue in this case—
quintessential “willful misconduct.”  And while he now 
attempts to paint a picture of himself as a mere “victim,” he 
in fact callously flouted state and federal law, placing guns 
in the hands of dangerous criminals.   

Id. at 22-24 (internal citations omitted).  

 On the other hand, Appellant in his principal brief, and later in his reply 

brief, emphasizes that Section 10-838a is obviously preempted by Section 6120(a), and 

the City was aware of this fact at least since 2008 when this Court issued Clarke.  In 

addition, Appellant notes that the City “is currently prosecuting [him],” “seeks to fine 

him $2,000.00, he could be subjected to 90 days in jail, and there is no ability for him 

to obtain damages for this frivolous prosecution.”  (Appellant’s Br. at 33.)   Appellant 

further argues that it is possible that he may sustain future injury, because “there is no 

guarantee that he will remain prohibited [from owning a firearm], as there are numerous 

ways to obtain relief from a firearms disability, e.g., expungement, pardon, civil rights 

restoration, or relief under [Section 6105(d) of the UFA], 18 Pa.C.S. §6105(d),” 
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including the reinstatement of firearm rights and privileges after the lapse of a 10-year 

period and upon the occurrence of certain conditions.  (Appellant’s Br. at 33.)  

Seemingly, Appellant also suggests that, given the focus on his prior behavior and 

admissions in the guilty plea colloquy by the City in this matter, it is quite possible that 

the City will pursue additional counts, claiming more violations of Section 10-838a, 

and will institute future actions if a permanent injunction is not granted.  On the issue 

of unclean hands, Appellant submits: 

 
[T]he [City] contends in its [c]omplaint that [Appellant] 
violated its lost and stolen [firearm] ordinance and 
[Appellant] has never been prosecuted, prior to [the City’s] 
initiation of the underlying matter, for failure to report a lost 
or stolen firearm[.]  [I]t is curious how someone can have 
unclean hands for such activity, unless, either, in violation of 
due process, [Appellant] can be determined to have violated 
[Section 10-838a] before trial or he is being denied his 
constitutional right to a fair, impartial arbiter and trial. 
Moreover, as [the City] contend[s] that [Appellant] gave the 
guns to other individuals, not that he lost them or that they 
were stolen from him, even [it] admit[s] that [Appellant] does 
not have unclean hands as it relates to the failure to report the 
loss or theft of firearms. Furthermore, as [the City’s] 
[c]omplaint does not seek enforcement of [its] straw 
purchaser ordinances, [Philadelphia Code §§]10-831 or 10 
831a—nor could it, since they were enjoined by this Court in 
[City of Philadelphia, see supra notes 7-8]—it is also 
improper for the trial court to have considered non-related 
conduct as a basis for the unclean hands doctrine. 

(Appellant’s Reply Br. at 15-16 n.5) (emphasis in original).            

 In general, to obtain a permanent injunction, a party must demonstrate that 

actual and substantial injury is likely in the future, see Peugeot Motors of America, Inc. 

v. Stout, 456 A.2d 1002, 1008 (Pa. Super. 1983), because “equity ordinarily will not 

enjoin an alleged harmful act where it is not reasonably certain of occurring.”  Curll v. 

Dairymen’s Cooperative Sales Association, 132 A.2d 271, 274-75 (Pa. 1957); accord 
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Troiani Brothers, Inc. v. Pennsylvania Public Utility Commission, 412 A.2d 562, 566 

(Pa. 1980).  Further, “[i]t has been repeatedly stated by both the Supreme Court and 

this Court that equity has jurisdiction only in the absence of a full, complete, and 

adequate remedy at law.”  St. Joe Minerals Corp. v. Goddard, 324 A.2d 800, 802 (Pa. 

Cmwlth. 1974).  Otherwise, it is well settled that a party “who comes into a court of 

equity must come with clean hands.”  Lee v. Lee, 978 A.2d 380, 387 (Pa. Super. 2009) 

(internal citation omitted).  Importantly, though, “[a]pplication of the unclean hands 

doctrine is confined to willful misconduct which concerns the particular matter in 

litigation.  It does not apply to collateral matters not directly affecting the equitable 

relations which exist between the parties.”  Shapiro v. Shapiro, 204 A.2d 266, 268 (Pa. 

1964).  Stated somewhat differently:  “When a court of equity is appealed to for relief 

it will not go outside of the subject matter of the controversy and make its inference to 

depend upon the character and conduct of the moving party in no way affecting the 

equitable right which he asserts against the defendant[] or the relief which he 

demands.”  Hartman v. Cohn, 38 A.2d 22, 25 (Pa. 1944).      

 As a basic proposition, an injunction may issue to enjoin a prosecution 

when the statute is flagrantly and patently unconstitutional, there has been bad faith or 

harassment in the enforcement of the statute, and it is possible that the governmental 

entity will continue with multiple prosecutions for the same offense.  See City of 

Farmington v. Stansbury, 823 P.2d 342, 346 (N.M. Ct. App. 1991); Babin v. City of 

Lancaster, 493 A.2d 141, 145 (Pa. Cmwlth. 1985); Plaquemines Parish Commission 

Council v. Perez, 379 So.2d 1373, 1384-85 (La. 1980); Pitchess v. Superior Court of 

Los Angeles County, 2 Cal. App. 3d 644, 648 (Cal. Ct. App., 2d Dist., 1969); see also 

Marcus v. Diulus, 363 A.2d 1205, 1208 (Pa. Super. 1976); Kugler v. Helfant, 421 U.S. 

117, 124 (1975).  
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 Here, the facts, procedural history, and legal background of this case 

establish that the City is attempting to enforce a law that it knew, or reasonably should 

have known, was unenforceable due to our 2008 decision in Clarke, as well as the 

preceding and succeeding case law from this Court.  Nonetheless, the City pursued this 

prosecutorial action against Appellant, without making any kind of notable linguistic 

change to the law it seeks to enforce and was struck down as preempted in Clarke.  

Also, the City does not make any meaningful argument for a change in the current state 

of the case law, opting instead to essentially ignore the precedential authority of this 

Court as if it does not exist.  Ultimately, the City’s decision to proceed with prosecution 

under Section 10-838a, a lost and stolen reporting law, and then incredibly claim that 

the law is actually a “straw purchaser” law, which, in any event, has also been held to 

be preempted by this Court, see supra notes 7-8, evidences a form of bad faith and 

harassment on the part of the City.   

  Moreover, Appellant’s argument that he cannot be deemed to have 

unclean hands on the basis that he allegedly violated Section 10-838a is well taken, and 

we credit it as such.  If an individual can be barred from seeking equitable relief simply 

because it is averred (but not proven as a matter of law) that the individual violated a 

law, then the purported violator could never obtain injunctive relief.  On another note, 

Appellant’s prior conduct, as reflected by his admissions during the guilty plea 

colloquy, cannot serve as a ground upon which to determine that he possesses unclean 

hands because it would penalize him for conduct for which he was not charged and, 

more importantly, would be unrelated to the specific violation that the City asserts in 

its complaint.   In this vein, considering the amount of attention and legal briefing that 

has been placed on Appellant’s guilty plea and the conduct described therein, it is very 

well within the realm of theoretical possibility that the City could/would seek to 
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prosecute Appellant for five other violations of Section 10-838a, potentially under the 

enhanced penalty regime that is set forth in the law for repeat offenders.  See supra 

note 1.    

 Therefore, for all these reasons, we conclude that Appellant is entitled to 

a permanent injunction and that the trial court erred in determining to the contrary.   

 

Intervention and Admission of Evidence 

 Due to our disposition, we need not address Appellant’s remaining issues 

relating to the propriety of the trial court’s order granting Intervenors’ petition for 

intervention and allowing testimonial and documentary evidence at the hearing on the 

permanent injunction.  

 

Conclusion 

 For the above-stated reasons, we reverse the trial court’s order and remand 

with instructions that the trial court enter a permanent injunction in favor of Appellant.  

 

 

    s/ Patricia A. McCullough    

    PATRICIA A. McCULLOUGH, Judge 
 
 
 
Judge Wallace did not participate in this decision. 
 



 

IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 
 
City of Philadelphia  : 
    : No.  1204 C.D. 2020 
 v.   : 
    :  
Rashad T. Armstrong,  : 
  Appellant : 
 
 

ORDER 
 
 

 AND NOW, this 14th day of February, 2022, the November 12, 2020 

order of the Court of Common Pleas of Philadelphia County (trial court) is hereby 

REVERSED and the case is remanded to the trial court with direction to enter an 

order granting a permanent injunction in favor of Rashad T. Armstrong in 

accordance with the accompanying opinion.   

 Jurisdiction relinquished.    

 

 

    s/ Patricia A. McCullough    

    PATRICIA A. McCULLOUGH, Judge 
 
 

Order Exit
02/14/2022
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Purdon's Pennsylvania Statutes and Consolidated Statutes
Title 18 Pa.C.S.A. Crimes and Offenses (Refs & Annos)

Part II. Definition of Specific Offenses (Refs & Annos)
Article G. Miscellaneous Offenses (Refs & Annos)

Chapter 61. Firearms and Other Dangerous Articles (Refs & Annos)
Subchapter A. Uniform Firearms Act (Refs & Annos)

18 Pa.C.S.A. § 6120

§ 6120. Limitation on the regulation of firearms and ammunition

Effective: June 20, 2016
Currentness

(a) General rule.--No county, municipality or township may in any manner regulate the lawful ownership, possession, transfer
or transportation of firearms, ammunition or ammunition components when carried or transported for purposes not prohibited
by the laws of this Commonwealth.

(a.1) No right of action.--

(1) No political subdivision may bring or maintain an action at law or in equity against any firearms or ammunition
manufacturer, trade association or dealer for damages, abatement, injunctive relief or any other relief or remedy resulting
from or relating to either the lawful design or manufacture of firearms or ammunition or the lawful marketing or sale of
firearms or ammunition to the public.

(2) Nothing in this subsection shall be construed to prohibit a political subdivision from bringing or maintaining an action
against a firearms or ammunition manufacturer or dealer for breach of contract or warranty as to firearms or ammunition
purchased by the political subdivision.

(b) Definitions.--As used in this section, the following words and phrases shall have the meanings given to them in this
subsection:

“Dealer.” The term shall include any person engaged in the business of selling at wholesale or retail a firearm or ammunition.

“Firearms.” This term shall have the meaning given to it in section 5515 (relating to prohibiting of paramilitary training) but
shall not include air rifles as that term is defined in section 6304 (relating to sale and use of air rifles).

“Political subdivision.” The term shall include any home rule charter municipality, county, city, borough, incorporated town,
township or school district.

Credits
1974, Oct. 18, P.L. 768, No. 260, § 2, imd. effective. Amended 1988, Dec. 19, P.L. 1275, No. 158, § 1, effective in 180 days;
1994, Oct. 4, P.L. 571, No. 84, § 1, effective in 60 days; 1999, Dec. 15, P.L. 915, No. 59, § 7, imd. effective; 2014, Nov. 6, P.L.
2921, No. 192, § 4, effective in 60 days [Jan. 5, 2015].
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§ 1-109.  Fines and Penalties. 10

   (1)   Unless otherwise provided, the penalty for violation of any provision of the Code or any regulation adopted under it is a fine not
exceeding three hundred dollars ($300) for each offense. Each day the violation continues is a separate offense.

   (2)   For violations that are designated elsewhere in this Code as "Class II" offenses, the maximum fine shall be as follows:

      (a)   for any violation committed between January 1, 2005 and December 31, 2005, seven hundred dollars ($700) for each violation;
and

      (b)   for any violation committed on January 1, 2006 or thereafter, one thousand dollars ($1,000) for each violation.

   (3)   For violations that are designated in this Code as "Class III" offenses, the maximum fine shall be as follows:

      (a)   for any violation committed between January 1, 2005 and December 31, 2005, seven hundred dollars ($700) for each violation;

      (b)   for any violation committed between January 1, 2006 and December 31, 2006, one thousand one hundred dollars ($1,100) for
each violation;

      (c)   for any violation committed between January 1, 2007 and December 31, 2007, one thousand five hundred dollars ($1,500) for
each violation;

      (d)   for any violation committed between January 1, 2008 and December 31, 2008, one thousand nine hundred dollars ($1,900) for
each violation; and

      (e)   for any violation committed on January 1, 2009 or thereafter, two thousand dollars ($2,000) for each violation.

   (4)   Where the Code provides alternative penalties or remedies, they shall be cumulative and the imposition of any one such penalty or
remedy shall not prevent the appropriate City agency from invoking any other penalty or remedy provided for.

Notes

10    Amended, Bill No. 758 (approved July 24, 1995), 1995 Ordinances, p. 1081; amended, Bill No. 041079 (approved May 12,
2005).

http://www.amlegal.com/pdffiles/Philadelphia/041079.pdf
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§ 1921. Legislative intent controls, PA ST 1 Pa.C.S.A. § 1921
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Purdon's Pennsylvania Statutes and Consolidated Statutes
Title 1 Pa.C.S.A. General Provisions

Part V. Statutory Construction
Chapter 19. Rules of Construction

Subchapter B. Construction of Statutes (Refs & Annos)

1 Pa.C.S.A. § 1921

§ 1921. Legislative intent controls

Currentness

(a) The object of all interpretation and construction of statutes is to ascertain and effectuate the intention of the General Assembly.
Every statute shall be construed, if possible, to give effect to all its provisions.

(b) When the words of a statute are clear and free from all ambiguity, the letter of it is not to be disregarded under the pretext
of pursuing its spirit.

(c) When the words of the statute are not explicit, the intention of the General Assembly may be ascertained by considering,
among other matters:

(1) The occasion and necessity for the statute.

(2) The circumstances under which it was enacted.

(3) The mischief to be remedied.

(4) The object to be attained.

(5) The former law, if any, including other statutes upon the same or similar subjects.

(6) The consequences of a particular interpretation.

(7) The contemporaneous legislative history.

(8) Legislative and administrative interpretations of such statute.

Credits
1972, Dec. 6, P.L. 1339, No. 290, § 3, imd. effective.
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§ 3903. Grading of theft offenses, PA ST 18 Pa.C.S.A. § 3903
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Purdon's Pennsylvania Statutes and Consolidated Statutes
Title 18 Pa.C.S.A. Crimes and Offenses (Refs & Annos)

Part II. Definition of Specific Offenses (Refs & Annos)
Article C. Offenses Against Property

Chapter 39. Theft and Related Offenses (Refs & Annos)
Subchapter A. General Provisions (Refs & Annos)

18 Pa.C.S.A. § 3903

§ 3903. Grading of theft offenses

Effective: February 21, 2014
Currentness

(a) Felony of the second degree.--Theft constitutes a felony of the second degree if:

(1) The offense is committed during a manmade disaster, a natural disaster or a war-caused disaster and constitutes a violation
of section 3921 (relating to theft by unlawful taking or disposition), 3925 (relating to receiving stolen property), 3928 (relating
to unauthorized use of automobiles and other vehicles) or 3929 (relating to retail theft).

(2) The property stolen is a firearm.

(3) In the case of theft by receiving stolen property, the property received, retained or disposed of is a firearm.

(4) The property stolen is any amount of anhydrous ammonia.

(5) The amount involved is $100,000 or more but less than $500,000.

(a.1) Felony of the third degree.--Except as provided in subsection (a) or (a.2), theft constitutes a felony of the third degree
if the amount involved exceeds $2,000, or if the property stolen is an automobile, airplane, motorcycle, motorboat or other
motor-propelled vehicle, or in the case of theft by receiving stolen property, if the receiver is in the business of buying or selling
stolen property.

(a.2) Felony of the first degree.--Except as provided in subsections (a) and (a.1), theft constitutes a felony of the first degree if:

(1) in the case of theft by receiving stolen property, the property received, retained or disposed of is a firearm and the receiver
is in the business of buying or selling stolen property; or

(2) the amount involved is $500,000 or more.
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(b) Other grades.--Theft not within subsection (a), (a.1) or (a.2), constitutes a misdemeanor of the first degree, except that if
the property was not taken from the person or by threat, or in breach of fiduciary obligation, and:

(1) the amount involved was $50 or more but less than $200 the offense constitutes a misdemeanor of the second degree; or

(2) the amount involved was less than $50 the offense constitutes a misdemeanor of the third degree.

(c) Valuation.--The amount involved in a theft shall be ascertained as follows:

(1) Except as otherwise specified in this section, value means the market value of the property at the time and place of the
crime, or if such cannot be satisfactorily ascertained, the cost of replacement of the property within a reasonable time after
the crime.

(2) Whether or not they have been issued or delivered, certain written instruments, not including those having a readily
ascertainable market value such as some public and corporate bonds and securities, shall be evaluated as follows:

(i) The value of an instrument constituting an evidence of debt, such as a check, draft or promissory note, shall be deemed
the amount due or collectible thereon or thereby, such figure ordinarily being the face amount of the indebtedness less any
portion thereof which has been satisfied.

(ii) The value of any other instrument which creates, releases, discharges or otherwise affects any valuable legal right,
privilege or obligation shall be deemed the greatest amount of economic loss which the owner of the instrument might
reasonably suffer by virtue of the loss of the instrument.

(3) When the value of property cannot be satisfactorily ascertained pursuant to the standards set forth in paragraphs (1) and
(2) of this subsection its value shall be deemed to be an amount less than $50. Amounts involved in thefts committed pursuant
to one scheme or course of conduct, whether from the same person or several persons, may be aggregated in determining
the grade of the offense.

(d) Definitions.--As used in this section, the following words and phrases shall have the meanings given to them in this
subsection:

“Manmade disaster.” Any industrial, nuclear or transportation accident, explosion, conflagration, power failure, natural
resource shortage or other condition, except enemy action, resulting from manmade causes, such as oil spills and other injurious
environmental contamination, which threatens or causes substantial damage to property, human suffering, hardship or loss of
life.

“Natural disaster.” Any hurricane, tornado, storm, flood, high water, wind-driven water, tidal wave, earthquake, landslide,
mudslide, snowstorm, drought, fire, explosion or other catastrophe which results in substantial damage to property, hardship,
suffering or possible loss of life.
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“War-caused disaster.” Any condition following an attack upon the United States resulting in substantial damage to property
or injury to persons in the United States caused by use of bombs, missiles, shellfire, nuclear, radiological, chemical or biological
means, or other weapons or overt paramilitary actions, or other conditions such as sabotage.

Credits
1972, Dec. 6, P.L. 1482, No. 334, § 1, effective June 6, 1973. Amended 1974, June 17, P.L. 356, No. 118, § 1, imd. effective;
1990, Nov. 29, P.L. 608, No. 154, § 1, effective in 60 days; 1999, Dec. 15, P.L. 915, No. 59, § 3, effective in 60 days; 2004,
Nov. 23, P.L. 953, No. 143, § 1, effective in 60 days [Jan. 24, 2005]; 2011, June 28, P.L. 48, No. 10, § 4, effective in 60 days
[Aug. 29, 2011]; 2013, Dec. 23, P.L. 1264, No. 131, § 1, effective in 60 days [Feb. 21, 2014].

Editors' Notes

JT. ST. GOVT. COMM. COMMENT--1967

This section is derived from Section 223.1(2) of the Model Penal Code.

The grading system set up by this section is generally based upon the amount involved. While it is agreed that the
amount of the theft does not provide an infallible indication of how dangerous the offender is, it is at least a rough
measurement of the injury.

Existing law does not provide for the grading of theft offenses. Pennsylvania is one of the few states that does not
differentiate between “taking an apple and taking a truckload of apples”. Such differentiation is clearly necessary.

See Section 3928 covering unauthorized use of automobiles and other vehicles.

Notes of Decisions (51)

18 Pa.C.S.A. § 3903, PA ST 18 Pa.C.S.A. § 3903
Current through 2022 Regular Session Act 13. Some statute sections may be more current, see credits for details.
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