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I. STATEMENT OF JURISDICTION
Jurisdiction in this matter 1s conferred upon the Commonwealth Court
of Pennsylvania pursuant to the Judicial Code, Act of July 9, 1976, P.L. 586,
No. 142, § 2, effective June 27, 1978, 42 Pa.C.S. § 762, which provides, in
pertinent part:

(a) General rule.--Except as provided in subsection (b), the
Commonwealth Court shall have exclusive jurisdiction of
appeals from final orders of the courts of common pleas in
the following cases:...(4) Local government civil and
criminal matters. (1) All actions or proceedings arising under
any municipality, institution district, public school, planning
or zoning code or under which a municipality or other
political subdivision or municipality authority may be
formed or incorporated or where is drawn in question the
application, interpretation or enforcement of any: (A) statute
regulating the affairs of political subdivisions, municipality
and other local authorities or other public corporations or of
the officers, employees or agents thereof, acting in their
official capacity; (B) home rule charter or local ordinance or
resolution.

And Section 702, which provides, in pertinent part:

(a) Appeals authorized by law.--An appeal authorized by law
from an interlocutory order in a matter shall be taken to the
appellate court having jurisdiction of final orders in such
matter.

Interlocutory appeals from an order denying an injunction are immediately

appealable as of right pursuant to Pennsylvania Rule of Appellate Procedure,

Rule 311(a)(4).



II. STATEMENT OF STANDARD AND SCOPE OF REVIEW

Appellate courts review grants or denials of permanent injunctions for
an error of law, where the standard of review is de novo and the scope of
review 1s plenary. Buffalo Twp. v. Jones, 813 A.2d 659, 664, fn. 4 (Pa.
2002). See also, Berwick Twp. v. O Brien, 148 A.3d 872, 879 fn. 4 (Pa.
Cmwlth. 2016). The party seeking relief in the form of a permanent
injunction “must establish that his right to relief is clear, that an injunction is
necessary to avoid an injury that cannot be compensated by damages, and
that greater injury will result from refusing rather than granting the relief
requested.” Kuznik v. Westmoreland Cy. Bd. Of Comm’rs, 902 A.2d 476,
489 (Pa. 2006)(internal citation omitted).

Appellate courts review a grant or denial of a petition to intervene for
a manifest abuse of discretion and will not interfere with an exercise of the
lower court’s discretion unless it rises to that standard. Wilson v. State Farm
Mut. Auto. Ins. Co., 517 A.2d 944, 947 (Pa. 1986)(internal citation omitted).

Finally, the appellate courts review evidentiary decisions for an abuse
of discretion. Brady v. Urbas, 111 A.3d 1155, 1161 (Pa. 2015). An abuse of
discretion occurs where the trial court reaches a conclusion that overrides or
misapplies the law, where the judgment is manifestly unreasonable, or is the

result of partiality, prejudice, bias, or ill will. /d.



III. ORDERS IN QUESTION

Appellant appeals from the orders of the Philadelphia County Court of
Common Pleas Civil Trial Division entered on March 5, 2020 granting,
without explaining, Intervenors’ petition to intervene over Appellant’s
preliminary objections; and on November 12, 2020, denying, without
explanation, the Appellant’s motion for permanent injunction. The Court’s
Orders of August 5, 2020 and November 12, 2022, and its Opinion with
Exhibits A-D, docketed May 20, 2021, are attached hereto as Appendix A.

ORDER

AND NOW, on this 5™ day of March, 2020, upon consideration of
Petitioners’ Petition to Intervene, any responses thereto, and a hearing held
on 3/5/20, this Court ORDERS and DECREES that Petitioners CeaseFire
Pennsylvania Education Fund, Philadelphia Anti-Drug/Anti-Violent
Network, Inc., Mothers In Charge, Inc., Kimberly Burrell, and Freda Hall
are granted leave to intervene as Plaintiffs in this action.

The Intervenor-Plaintiffs are DIRECTED to file their Answer to
Defendant’s Motion for Permanent Injunction and their Memorandum of
Law in Opposition to Defendant’s Motion of Permanent Injunction no later
than five (5) days before the hearing on the permanent injunction currently
scheduled for March 5, 2020, City Hall 243 at 9:30 AM

BY THE COURT:
/s/ Edward C. Wright

ORDER

AND NOW, this 12" day of November, 2020, upon consideration of
the Motion for Permanent Injunction, offered by Defendant, and any
response thereto, it is hereby ORDERED and DECREED that the Motion
is DENIED.



IV.

l.

BY THE COURT:
/s/ Edward C. Wright

STATEMENT OF QUESTIONS INVOLVED

Whether the Court abused its discretion, committed error of law, or
violated constitutional rights of Appellant and those similarly
situation in denying Appellant’s permanent injunction, when,
consistent with the binding precedent, including, but not limited to,
Dillon v. City of Erie, 83 A.3d 467 (Pa. Cmwlth. 2014) and Clarke
v. House of Representatives of Com., 957 A.2d 361, 364 (Pa.
Cmwlth. 2008)(en banc), aff’d sub nom. Clarke v. House of
Representatives of the Com., 602 Pa. 222 (2009), Appellant
established his right to enjoin the Appellee’s enforcement of its
unlawful and illegal ordinance.

Suggested Answer in the Affirmative
Whether the Court abused its discretion, committed error of law, or
violated constitutional rights of Appellant and those similarly
situation in overruling Appellant’s preliminary objections to
Intervenors and granting Intervenors’ petition to intervene, when
Appellant established, consistent with the legal arguments raised

and binding precedent, the impropriety of Intervenors being



granted intervention status and their involvement of this matter.
Suggested Answer in the Affirmative

3. Whether the Court abused its discretion, committed error of law, or
violated constitutional rights of Appellant and those similarly
situated during the hearing on March 5, 2020, in overruling
Appellant’s objections to the testimony of the witnesses and
admission of the exhibits and overruling Appellant’s motions to
strike the testimony of the witnesses.

Suggested Answer in the Affirmative

V. STATEMENT OF THE CASE

This 1s an appeal from the Court of Common Pleas of Philadelphia
County, Judge Edward Wright’s Orders of March 5, 2020, granting, without
explanation, intervention to Petitioners CeaseFire Pennsylvania Education
Fund, Philadelphia Anti-Drug/Anti-Violent Network, Inc., Mothers In
Charge, Inc., Kimberly Burrell, and Freda Hall; and his order of November
20, 2020 denying, without explanation, a permanent injunction against
Philadelphia’s enforcement of Title 10, Section 838a of The Philadelphia
Code (10-838a).

As further explained in footnote 2, infra, on April 10, 2008, the City

enacted 10-838a, which imposes an affirmative obligation — re-victimizing a



victim — to either report a lost or stolen firearm within 24 hours of loss or
theft of a firearm or subject one’s self to prosecution for violation of the
ordinance, which provides for penalties of fines up to $2,000 and
incarceration of up to 90 days. In no other context does any level of
government seek to re-victimize a victim by prosecuting him/her for failing
to report his/her victimization.

On November 1, 2019, Appellee City of Philadelphia filed a frivolous
Complaint against Appellant Rashad Armstrong seeking a civil judgment in
the amount of two-thousand dollars for an alleged violation of 10-838a, in
direct violation of 18 Pa.C.S. § 6120 (Section 6120) and Article 1, Section
21 of the Pennsylvania Constitution, as previously held by this Court in
Clarke v. House of Representatives of Com., 957 A.2d 361, 364 (Pa.
Cmwlth. 2008)(en banc), aff'd sub nom. Clarke v. House of Representatives
of the Com., 602 Pa. 222 (2009), as the Ordinance regulates, inter alia, the
ownership, possession, and transfer of firearms. RR. 27a-29a. In addition to
filing preliminary objections to the Complaint (RR. 7a), Appellant filed for a
Permanent Injunction to enjoin the enforcement of the ordinance (RR. 30a-
64a).

Thereafter, CeaseFire Pennsylvania Education Fund, Philadelphia

Anti-Drug/Anti-Violent Network, Inc., Mothers In Charge, Inc., Kimberly



Burrell, and Freda Hall petitioned to intervene as plaintiffs and prosecute the
City of Philadelphia’s civil complaint against Mr. Armstrong (RR. 67a-97a),
which the trial court granted, without explanation, on March 5, 2020 (RR.
386a). During the two days of hearings on Appellant’s motion for a
permanent injunction, ' the trial court denied all of Appellant’s objections to
objections to witness testimony, objections to admission of evidence, and
motions to strike witness testimony, all without explanation. (RR. 305a-
374a). Further, the trial court denied, without explanation, Appellant’s
motion for a permanent injunction on November 12, 2020. RR. 408a. This
appeal timely followed with a notice of appeal filed on November 13, 2020
(RR. 409a) and a Concise Statement of Matters Complained of on Appeal

filed on November 23, 2020 (RR. 411).

VI. SUMMARY OF THE ARGUMENT

Consistent with this Court’s en banc decision in Clarke, 957 A.2d at
364, aff’d sub nom. 602 Pa. 222, (declaring, inter alia, that the City of
Philadelphia’s lost and stolen ordinance was unlawful) and pursuant to
Article 1, Section 21, 18 Pa.C.S. § 6120, 53 Pa.C.S. § 2962(g), the Uniform

Firearms Act and other related legislation, Appellee 1s preempted through

' The hearing began on March 5, 2020 and was initially continued to April 22, 2020, but
due to COVID-19, was rescheduled for November 1, 2020, after a status conference was
held on October 1, 2020.



express and field preemption from regulating, in any manner, tirearms and
ammunition. Consistent with Clarke and the legion of appellate
Jurisprudence in this Commonwealth, as Appellee’s Ordinance requires an
individual to report a lost or stolen firearm to authorities — thereby
regulating, inter alia, the ownership, possession, and transfer of firearms —
Appellant is entitled to a permanent injunction enjoining enforcement of the
ordinance, especially in light of the fact that even though this Court
previously declared in Clarke that the City’s regulating of lost and stolen
firearms was unlawful, in direct defiance of this Court’s en banc holding,
which was affirmed by the PA Supreme Court, it is still seeking to enforce
an identical regulation and forcing Appellant to incur attorney fees and costs
in defending against this frivolous action. These types of actions by the City
cannot be countenanced by this Court and should result in this Court levying
sanctions against the Appellees and their counsel, including for costs and
attorney fees incurred in this matter, pursuant to Pa.R.A.P. 2742-2744.
Furthermore, the Intervenor-Appellees are not entitled to be a party to
this action pursuant to Rules 2327 and 2329 of the Pennsylvania Rules of
Civil Procedure, as they have no legally enforceable interest in the
prosecution of Appellant, especially when it is the City that instituted this

action, pursuant to a City Ordinance, for which only the City would have






attorney fees and costs to enjoin the enforcement of a regulation that was
already declared unlawful by this Court and affirmed by the Pennsylvania
Supreme Court. This Court cannot countenance these types of actions by the
City and Intervenors, especially in light of the fact that not only are the
Appellees ignoring this Court’s mandate — and the affirmance by the
Pennsylvania Supreme Court — but are also committing misdemeanors of the
first degree, pursuant to 18 Pa.C.S. § 6119. In this vein, Appellant
respectfully asks this Court to sanction the Appellees and their counsel for
this type of frivolous litigation, and award costs, including attorney fees,

pursuant to Pa.R.A.P. 2742-2744.

A. Defendant is Entitled to the Grant of a Permanent Injunction

This Court reviews grants or denials of permanent injunctions for
error of law, where the standard of review is de novo and the scope of
review 1s plenary. Buffalo Twp., 813 A.2d at 664, fn. 4. See also Berwick
Twp., 148 A.3d at 879, fn. 4.

The party seeking relief in the form of a permanent injunction “must
establish that his right to relief is clear, that an injunction is necessary to

avold an injury that cannot be compensated by damages, and that greater

10






Huntley & Huntley, Inc. v. Borough Council of Borough of Oakmont, 964
A.2d 855, 862 (Pa. 2009)(citing City of Phila. V. Schweiker, 858 A.2d 75, 84
(Pa. 2004))(quoting Appeal of Gagliardi, 163 A.2d 418, 419 (Pa. 1960)).
The Pennsylvania Supreme Court has further made it explicitly clear
that municipalities, including Philadelphia,” do not have the power to, and
are preempted from, regulating firearms both expressly, and by the General

Assembly’s thorough occupation of the field.

a. Express Preemption

Express preemption exists “where the state enactment contains
language specifically prohibiting local authority over the subject matter.”
Huntley & Huntley, 964 A.2d at 863. Beyond the express preemption of
Article 1, Section 21 of the Pennsylvania Constitution, the General
Assembly has expressly preempted local regulation of firearms and
ammunition through 18 Pa.C.S. § 6120, ® which states, in pertinent part, that
“[nJo county, municipality, or township may in any manner regulate the

lawful ownership, possession, transfer or transportation of firearms,

> “The constitution does not provide that the right to bear arms shall not be questioned in
any part of the commonwealth except Philadelphia and Pittsburgh, where it may be
abridges at will, but that it shall not be questioned in any part of the commonwealth. Thus
regulation of firearms is a matter of concern in all of Pennsylvania, not merely in
Philadelphia and Pittsburgh, and the General Assembly, not city councils, is the proper
forum for imposition of such regulation.” Ortiz v. Com., 681 A.2d 152, 156 (Pa. 1996).

6 See also, 53 Pa.C.S. § 2962(g), declaring that “[a] municipality shall not enact any
ordinance or take any other action dealing with the regulation of the transfer, ownership,
transportation or possession of firearms.”

12



ammunition, or ammunition components.” (emphasis added). The Supreme
Court and this Court have repeatedly reinforced the clear and unambiguous
language of the statute to prevent municipalities — and specifically
Philadelphia on numerous occasions — from encroaching on the “General

Assembly’s reservation of the exclusive prerogative to regulate firearms in

this Commonwealth.” Commonwealth v. Hicks, 208 A.3d 916, 926 fn. 6 (Pa.
2019)(emphasis added). See also, Ortiz v. Commonwealth, 681 A.2d 152
(Pa. 1996); Firearms owners Against Crime v. Lower Merion Twp., 151
A.3d 1172 (Pa. Cmwlth. 2016); Dillon v. City of Erie, 83 A.3d 467 (Pa.
Cmwlth. 2014); Nat’l Rifle Ass’n v. Philadelphia, 977 A.2d 78 (Pa. Cmwlth.
2009); Clarke, 957 A.2d 361; Schneck v. City of Philadelphia, 373 A.2d 227
(Pa. Cmwlth 1978).

Of the cases, several involve the City of Philadelphia attempting, and
being rebuffed in their attempts, from regulating firearms and ammunition,
which is solely within the General Assembly’s domain. One of those cases,
Clarke v. House of Representatives, 1s particularly relevant, as it involved,
inter alia, the passage and enforcement of Bill 060700, which “mandate[d]
the reporting of lost or stolen firearms.” In enacting the ordinances of which
Bill 060700 was part, the City of Philadelphia conceded the preemption

provided by Article 1, Section 21 and Section 6120 as a provision was

13



included that the ordinances would only become effective when authorized
by the General Assembly. ' Regardless of that provision, this Court stated:

While we understand the terrible problems gun violence poses

for the city and sympathize with its efforts to use its police

powers to create a safe environment for its citizens, these

practical considerations do not alter the clear preemption

imposed by the legislature, nor our Supreme Court’s validation

of the legislature’s power to so act.
Clarke, 957 A.2d at 365. The only thing that can be said to have changed
between 2008 and now, is the City’s renewed willingness to once again
attempt to exercise an authority it does not possess and force the Appellant
to incur attorney fees and costs in defending against this frivolous action. ®
Appellant and those similarly situated should not be required to suffer such
an egregious overreach and there can be no dispute that the trial court
committed an error of law in denying Appellant’s motion for a permanent

injunction, as this Court, in Clarke, already addressed the unlawful nature of

the City’s lost and stolen firearm ordinance.

b. Field Preemption

Even if, arguendo, this Court was to find that the express preemption

of Article 1, Section 21 and Section 6120 were insufficient in some regard in

7 See fn. 2, supra.

¥ Let there be no dispute — the City knew it was preempted from enforcing 10-838a at the
time it instituted the underlying action but assumed that Mr. Armstrong, and those
similarly situated, would be unable to afford counsel to defend against its enforcement.
Unfortunately for the City, its assumption was wrong.

14






Assembly, not city councils, is the proper forum for the imposition of such
regulation.” 681 A.2d at 156 (emphasis added). Thereafter and consistent
therewith, this Court in Nat’l Rifle Ass’n v. City of Philadelphia, citing to
Ortiz, additionally held that the General Assembly has preempted the entire
field. 977 A.2d 78, 82 (Pa. Cmwlth. 2009). More recently, the Pennsylvania
Supreme Court in reaffirming Ortiz, declared that the General Assembly has
the “exclusive prerogative” to regulate firearms and ammunition in this
Commonwealth. Hicks, 208 A.3d at 926, fn. 6.

There are several indicators that the General Assembly intended to be
the sole source of regulation affecting firearms and ammunition. First and
foremost 1s the very name under which the General Assembly chose to
regulate — the Uniform Firearms Act of 1995 (UFA). 18 Pa.C.S. § 6101.
Uniformity requires equal — not disparate — treatment and precludes
supplementation by local regulation.

Second, in reviewing more generally the UFA it is abundantly clear
that the regulatory scheme completely occupies the field of firearm and
ammunition regulation and in that vein, it cannot be argued that the General
Assembly intended for supplementation by local regulations — Section 6102
(definitions); Section 6103 (crimes committed with firearms); Section 6104

(evidence of intent); Section 6105 (persons not to possess, use, manufacture,

16



control, sell or transfer firearms); Section 6106 (firearms not to be carried
without a license); Section 6106.1 (carrying loaded weapons other than
firearms); Section 6107 (prohibited conduct during emergency); Section
6108 (carrying firearms on public streets or public property in Philadelphia);
Section 6109 (licenses); Section 6110.1 (possession of firearm by minor);
Section 6110.2 (possession of firearm with altered manufacturer’s number);
Section 6111 (sale or transfer of firearms); Section 6111.1 (Pennsylvania
State Police); Section 6111.2 (firearm sales surcharges); Section 6111.3
(firearm records check fund); Section 6111 .4 (registration of firearms);
Section 6111.5 (rules and regulations); Section 6112 (retail dealer require to
be licenses); Section 6113 (licensing dealers); Section 6114 (judicial
review); Section 6115 (loans on, or lending or giving firearms prohibited);
Section 6116 (false evidence of identity); Section 6117 (altering or
obliterating marks of identification); Section 6118 (antique firearms);
Section 6119 (violation penalty); Section 6120 (limitation on the Regulation
of Firearms and Ammunition); Section 6121 (certain bullets prohibited);
Section 6122 (proof of license and exception); Section 6123 (waiver of
disability or pardons); Section 6124 (administrative regulations); Section
6125 (distribution of uniform firearm laws and firearm safety brochures);

and Section 6127 (firearm tracing).

17



Furthermore, the General Assembly restricted the promulgation of
rules and regulations relating to the UFA to the Pennsylvania State Police,
pursuant to 18 Pa.C.S. § 6111.5, directed that the Pennsylvania State Police
administer the Act, pursuant to 18 Pa.C.S. § 6111.1, and declared that the
Pennsylvania State Police was responsible for the uniformity of the license
to carry firearms applications in the Commonwealth, pursuant to 18 Pa.C.S.
§ 6109 (c). In this regard, these statutory provisions are substantially similar
to the Anthracite Strip Mining and Conservation Act, 52 P.S. §§ 681.1—
681.22, and its regulatory proscription, 52 P.S. § 681.20c, which the
Pennsylvania Supreme Court found to result in field preemption in Harris-
Walsh, Inc. v. Dickson City Borough, 420 Pa. 259, 216 A.2d 329, 336
(1966).

Further supporting the General Assembly’s intent to preclude local
regulation is its enactment of Section 6108 — Carrying firearms on public
streets or public property in Philadelphia. If the General Assembly intended
to allow municipalities to enact their own regulations, there would have been
no need for Section 6108, as Philadelphia could have — and certainly would

have — enacted its own regulation to accomplish the same effect.

18



C. The House Debate Reflects the General
Assembly’s Intent to “Preempt the Entire Field of
Gun Control.”

The House debate regarding the concurrence vote of the Senate’s
amendments to House bill No. 861 is extremely informative and explicit that
the General Assembly intended to preempt a// firearm regulation by entities
other than the General Assembly. Specifically, in relation to the House
debate on October 2, 1974, the following colloquy occurred:

Mr. FINEMAN. Mr. Speaker, I am sorry; [ apologize I was not aware
we were on concurrence in House bill No. 861.

When House bill No. 861 passed the House, what it said was
that the state was preempting the entire field of gun control except in
the cities of the first class, and in the cities of the first class their
regulation ordinance could not be applicable to someone who was
legitimately carrying a gun through the city on his way to a hunting
journey. This was a compromise that we had worked out with Mr.
Shelhamer and others on the other side of the aisle.

Then the Senate amended the bill so as to have the state
completely preempt the field of gun control without any exceptions,
which means that the local gun control ordinance in the city of
Philadelphia is now, if this should become law, abrogated.

Mr. FINEMAN. Mr. Speaker, the language of the bill as it reads now
1s quite clear. It does preempt, on behalf of the state, all rules and
laws dealing with gun control.

Mr. WILLIAMS. Mr. Speaker, I would like to speak to the
amendment. Before we went into caucus, Mr. Speaker, we were
discussing the question of whether or not the amendment would affect
Philadelphia and Pittsburgh legislation with regards to guns. After due

19



discussion and deliberation, Mr. Speaker, it is my feeling that it is
clear that this legislation, as amended, would do just that.

Commonwealth of Pennsylvania Legislative Journal, 158" General
Assembly Session of 1974, No. 166, Pgs. 6084, 6110.

Thereafter, the Senate’s amendments to House bill No. 861 were concurred
with by the House with a vote of 123 to 53. Id. at 6112.

Additionally, as held by the Pennsylvania Supreme Court, the General
Assembly’s failure to amend Article 1, Section 21 and 18 Pa.C.S. § 6120
after its decision in Ortiz creates a presumption that the Court’s
interpretation was consistent with the legislative intent. Commonwealth v.
Wanamaker, 450 Pa. 77, 89 (1972) (holding that “the failure of the
legislature, subsequent to a decision of this Court in construction of a statute,
to change by legislative action the law as interpreted by this Court creates a
presumption that our interpretation was in accord with the legislative

intendment.”)

d. The General Assembly 1s Aware that All Firearms
Regulation 1s Preempted

A review of bills presented over the past two decades in the General
Assembly reflects the clear understanding of the Legislature that the entire
field of firearms regulation is preempted and that any changes require

legislative action:
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House Bill No. 739 of 2001 (seeking to exclude cities of the first,
second, and third class from preemption);

House Bill No. 1036 of 2001 (seeking, inter alia, to exclude cities of
the
first class from preemption and prohibit the sale of more than one handgun
per month);

House Bill No. 1841 of 2001 (seeking to repeal preemption and
permit municipalities to regulate firearms and ammunition, after an electoral
vote in favor);

House Bill No. 1842 of 2001 (seeking to repeal preemption and
permit municipalities to regulate firearms and ammunition);

House Bill No. 874 of 2005 (seeking to permit cities of the first class
to regulate assault weapons and assault weapon ammunition);

House Bill No. 2483 of 2006 (seeking to allow counties,
municipalities and townships (1) to regulate discharge of firearms, (2) to
regulate locations where firearms are sold, (3) to prohibit firearms on
“publicly owned county, municipality or township grounds or buildings,
including areas in municipal or county parks or recreation areas”, (4) to
prohibit minors from possessing firearms, (5) to regulate firing ranges, (6) to

regulate “possession by municipal employees while in the scope of their
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employment”, (7) to prohibit the “display of a firearm on public roads,
sidewalks, alleys or other public property or places of public accommodation
or the manner in which a person may carry a firearm”, (8) to regulate
firearms during times of insurrection or civil unrest, (9) to regulate storage
of firearms, (10) to regulate “possession of firearms by a person that
contracts with the municipality while in the performance of their duties
specified in the contract”, and (11) to regulate waiting periods and number
of firearms that may be purchased within a specified time period) (emphasis
added);

House Bill No. 2955 of 2006 (seeking to permit cities of the first
class to regulate purchase and possession of firearms);

House Bill No. 18 of 2007 (seeking to allow counties, municipalities
and townships to regulate (1) discharge of firearms, (2) locations where
firearms are sold, (3) to prohibit firearms on “publicly owned county,
municipality or township grounds or buildings, including areas in municipal
or county parks or recreation areas”, (4) to prohibit minors from possessing
firearms, (5) to regulate firing ranges, (6) to regulate “possession by
municipal employees while in the scope of their employment”, (7) to
prohibit the “display of a firearm on public roads, sidewalks, alleys or other

public property or places of public accommodation or the manner in which a
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person may carry a firearm”, (8) to regulate firearms during times of
insurrection or civil unrest, (9) to regulate storage of firearms, (10) to
regulate “possession of firearms by a person that contracts with the
municipality while in the performance of their duties specified in the
contract”, and (11) to regulate waiting periods and number of firearms that
may be purchased within a specified time period)(emphasis added);

House Bill No. 23 of 2007 (seeking to permit cities of the first class,
after electoral ratification, to prohibit the sale of more than one handgun
within a thirty day period);

House Bill No. 25 of 2007 (seeking to permit cities of the first class to
regulate the ownership, possession, use and transfer of assault weapons and
accessories and ammunition therefor);

House Bill No. 485 of 2007 (seeking to permit cities of the first class
to establish a Municipal Firearms Enforcement Commission, whereby, it
would have the power to enact ordinances relating to the ownership,
possession, transfer and transportation of firearms and ammunition);

Senate Bill No. 1042 of 2007 (seeking to prohibit the sale of more
than one handgun within thirty days in cities of the first class);

House Bill No. 1044 of 2009 (seeking to permit counties,

municipalities and townships to regulate firearms and ammunition, where
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they have demonstrated a compelling reason and obtained approval from the
PSP);

Senate Bill No. 176 of 2011 (seeking to prohibit the sale of more than
one handgun within thirty days in cities of the first class and giving
municipalities the ability to regulate consistent therewith); and

Senate Bill No. 192 of 2013 (identical to Senate Bill No. 176 of
2011).

House Bill No. 1515 of 2013 (seeking to criminalize the failure of an
individual to report a lost or stolen firearm).

House Bill No. 1519 of 2015 (seeking to criminalize the failure of an
individual to report a lost or stolen firearm).

House Bill No. 194 of 2017 (seeking to prohibit assault weapons).

Senate Bill No. 17 of 2017 (seeking to prohibit assault weapons and
high capacity magazines).

House Bill Nos. 2145 and 2216 of 2017 (seeking to ban high capacity
magazines).

House Bill Nos. 1115, 2251, 2682, and 2700 of 2017 (seeking to
require background checks and/or photo identification to purchase

ammunition).
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House Bill Nos. 2109 and 2227 of 2017 (seeking to implement
firearm restraining orders and/or extreme risk protection orders).

Senate Bill Nos. 18 and 1141 of 2017 (seeking to implement extreme
risk protection orders).

House Bill No. 1872 of 2017 (seeking to ban bumpstock devices and
trigger activators).

Senate Bill Nos. 969 and 1030 of 2017 (seeking to ban bumpstock
devices and rate of fire changing devices).

House Bill No. 1288 of 2019 (seeking to criminalize the failure of an
individual to report a lost or stolen firearm).

Senate Bill No. 483 of 2019 (seeking to criminalize the failure of an
individual to report a lost or stolen firearm).

House Bill No. 237 of 2021 (providing for safe storage of a firearm
when residing with a person not to possess a firearm).

House Bill 271 of 2021 (regulating 3D-printed firearms).

House Bill 361 of 2021 (permitting regulation of firearms and
ammunition by political subdivisions, when on the political subdivision’s
property).

Senate Bill 217 of 2021 (criminalizing the failure to report a lost or

stolen firearm to the police within 24 hours).
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power or authority, and exist principally to act as trustees for the

inhabitants of the territory they encompass. Their limited power and

authority is wholly within the control of the legislature, which has the
power to mold them, alter their powers or even abolish their
individual corporate existences.

In fact, the Pennsylvania Supreme Court acknowledged that
“ImJunicipal corporations are creatures of the State, created, governed and
abolished at its will. They are subordinate governmental agencies
established for local convenience and in pursuance of public policy.” Shirk
v. Lancaster, 313 Pa. 158, 162 (1933). The Court continued that “[t]he
authority of the legislature over all their civil, political, or governmental
powers 1is, in the nature of things, supreme, save as limited by the federal

Constitution or that of the Commonwealth.” Id. (emphasis added); see also,

Commonwealth v. Moir, 199 Pa. 534, 541 (1901).

f. The Pennsylvania Supreme Court Has Already
Held That Only the General Assembly May
Regulate Firearm Laws in the Commonwealth

The Pennsylvania Supreme Court in Ortiz, 681 A.2d at 156,
specifically held:

Because the ownership of firearms is constitutionally protected
[pursuant to Article 1, Section 21], its regulation 1s a matter of
statewide concern. The constitution does not provide that the
right to bear arms shall not be questioned in any part of the
commonwealth except Philadelphia and Pittsburgh, where it
may be abridged at will, but that it shall not be questioned in
any part of the commonwealth. Thus, regulation of firearms is a
matter of concern in all of Pennsylvania, not merely in
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Philadelphia and Pittsburgh, and the General Assembly, not
city councils, is the proper forum for the imposition of such
regulation. (Emphasis added).

And more recently, in reaffirming Ortiz, the Supreme Court in Hicks, 208

A.3d at 926 fn. 6, declared that General Assembly has “the exclusive

prerogative to regulate firearms in this Commonwealth.”

g. 10-838a is Preempted and Unlawful

10-838a provides

(1) Prohibited Conduct. No person who 1s the owner of a firearm
that is lost or stolen shall fail to report the loss or theft to an
appropriate local law enforcement official within 24 hours after
the loss or theft is discovered.

(2) Penalties. A violation of this Section shall be deemed a Class 111
Offense, subject to the penalties set forth in Section 1-109.

(3) Repeat Offenders. Any person who commits, on more than one
occasion, a violation of this Section, shall be guilty of a separate
offense of Repeat Violation, and for each such Repeat Violation,
shall be subject to a fine of not more than one thousand nine
hundred dollars ($1,900) for any violation committed in 2008,
and not more than two thousand dollars ($2,000) for any
violation committed in 2009 or thereafter, or imprisonment for
not more than ninety (90) days, or both. A person shall be guilty
of a Repeat Violation regardless whether the second or
subsequent violation occurs before or after a judicial finding of a
first or previous violation. Each violation, after the first, shall
constitute a separate Repeat Violation offense.

Even if, arguendo, one were to set this Court’s en banc Clarke
decision aside, as 10-838a regulates, inter alia, the ownership, possession,

and transfer of firearms, there can be no dispute that it is expressly
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preempted by Article 1, Section 21 of the Pennsylvania Constitution, 18
Pa.C.S. § 6120, and 53 Pa.C.S. § 2962(g), as well as, field preempted by the
UFA and related regulation by the General Assembly.

Moreover, the Uniform Firearms Act is devoid of any law requiring
an individual to report a firearm that 1s lost or stolen. As discussed supra,
although numerous bills have been submitted to the General Assembly over
the past two decades to require reporting of lost and stolen firearms, the
General Assembly has refused to enact such a law, as it does not wish to re-
victimize a victim by prosecuting him/her for failing to report his/her
victimization. Consistent these arguments and the express and field
preemption that exists in this Commonwealth, this Court in Clarke, 957
A.2d at 364, held that the Appellee’s lost and stolen ordinance was violative

state preemption.''

h. Two of Philadelphia’s District Attorneys
Acknowledged the Illegality of Section 10-838a

When the City of Philadelphia passed Bill No. 080032-A, then-
District Attorney Lyn Abraham rightly stated that she would not enforce the
ordinance, as it violated state law. RR. 32a. This position was also adopted
by the following District Attorney, Seth Williams, who acknowledged that

the City of Philadelphia lacked the legal authority to regulate firearms and

" See fn. 2, supra.
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ammunition. /d. The significance that two of Philadelphia’s former District
Attorneys refused to enforce this Ordinance should not be overlooked. Both
determined that the Ordinance violated state law and that the City lacked the
authority to implement and enforce such an Ordinance.

* * * *

As discussed at length supra, there is no manner in which Appellee
may lawfully regulate firearms or ammunition, as the subject matter is
directly covered under the doctrines of express and field preemption.
Further, the legion of precedent from the Pennsylvania Supreme Court and
this Court confirm that the City lacks the authority to pass ordinances
directly contradicting or even regulating consistently with the Uniform
Firearms Act. See, Clarke, 602 A.2d at 364; Ortiz, 545 Pa. at 287; and Moir,

199 Pa. at 541.

il An Injunction is Necessary to Avoid an Injury that Cannot
be Compensated by Damages

In Dillon, this Court addressed the requisite elements for an injunction
related to the City of Erie’s attempt to regulate firearms. In relation to the
necessity of an injunction to avoid an injury that cannot be compensated by
damages, this Court declared:

“[t]he argument that a violation of law can be a benefit to the public is

without merit. When the Legislature declares certain conduct to be
unlawful it is tantamount in law to calling it injurious to the public.
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For one to continue such unlawful conduct constitutes irreparable
mjury.” Pennsylvania Public Utility Commission v. Israel, 356 Pa.
400, 406, 52 A.2d 317, 321 (1947). See also Devlin v. City of
Philadelphia, 580 Pa. 564,579, 862 A.2d 1234, 1242 (2004) (“[I]n
addition to the constitutional and statutory limits on a municipality’s
power, a municipality is also prohibited from exercising powers in
violation of basic preemption principles, which dictate that ‘if the
General Assembly has preempted a field, the state has retained all
regulatory and legislative power for itself and no local legislation in
that area is permitted.” )

Dillon, 83 A.3d at 474. '* Thereafter, this Court held that

Because Section 6120(a) prohibits the City from regulating the lawful

possession of firearms, an irreparable injury is present in this case.

Likewise, the City’s unlawful regulation of the lawful possession of

firearms shows that a greater injury will occur by refusing to grant the

injunction because Section 955.06(b) of the City’s Ordinances is
unenforceable.

The City of Philadelphia’s attempt to regulate lost and stolen firearms
1s no different. Appellant is not required to prove that he has suffered an
irreparable injury for a permanent injunction and even if he were, evidence
of the irreparable nature of his injury is inherent in the City’s actions. See
City of Erie v. Northwestern Pennsylvania Food Council, 322 A.2d 407, 412
(Pa. Cmwlth. 1974) (“This traditional prerequisite [showing irreparable

harm] to the 1ssuance of an injunction is not applicable where as here the

Legislature declares certain conduct to be unpermitted and unlawful...”). As

12 See also, Firearms Owners Against Crime v. Lower Merion Twp., 151 A.3d at 1180
(declaring “the violation of an express statutory provision constitutes per se irreparable
harm.” (citing Council 13, American Federation cf State, County and Municipal
Employees, AFL-CIO v. Casey, 595 A.2d 670, 674 (1991)).
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the Pennsylvania Supreme Court previously declared “[w]hen the
Legislature declares certain conduct to be unlawful it is tantamount in law to
calling it injurious to the public. For one to continue such unlawful conduct
constitutes irreparable injury.” Pennsylvania Public Utility Commission, 52
A.2d at 321. Even more directly on point, in relation to a permanent
mnjunction as sought by Appellant, the Pennsylvania Supreme Court declared
that an injunction should issue to “prevent a legal wrong for which there is
no adequate redress at law.” Bd. Of Revision of Taxes, City of Philadelphia
v. City of Philadelphia, 4 A.3d 610, 627 (Pa. 2010).

In the instant matter, the City’s enactment and enforcement of Section
10-838a directly contradicts clear language from the General Assembly,
along with a legion of precedent, that it — the General Assembly — solely
occupies the entire field in relation to firearm and ammunition regulations as
dictated by 18 Pa.C.S. § 6120. See Deviin v. City of Philadelphia, 862 A .2d
1234, 1242 (2004) (“[I]n addition to the constitutional and statutory limits
on a municipality’s power, a municipality is also prohibited from exercising
powers in violation of basic preemption principles, which dictate that ‘if the
General Assembly has preempted a field, the state has retained all regulatory
and legislative power for itself and no local legislation in that area is

permitted.” 7).
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Contrary to the trial court’s Opinion at 6, declaring that “Appellant
cannot show that there is a future injury because he is barred from owning a
firearm,” as the undersigned previously explained to the trial court, the
Appellee is currently prosecuting Mr. Armstrong, where it seeks to fine him
$2000.00, he could be subjected to 90 days in jail, and there is no ability for
him to obtain damages for this frivolous prosecution. RR. 311a, pg. 27, Ins.
14-22; 397a, Ins. 16-20; 404a, Ins. 10-17. And let there be no dispute, the
Appellee’s attorney told the court that the City is “enforce[ing] this lost and
stolen gun ordinance” and “filed suit against defendant, Rashad Armstrong,
seeking civil penalties for violating this ordinance.” RR. 320a, pg. 63, Ins
23-25; pg 64, Ins 8-10; see also, 149a; 316a, pg. 48, Ins 24-25; 404a, Ins. 10-
17. How the trial court can contend that there 1s no possible future injury
facing Appellant 1s a mindboggling wonder of the world. Furthermore, as
was also explained to the trial court, there is no guarantee that Mr.
Armstrong will remain prohibited, as there are numerous ways to obtain
relief from a firearms disability, e.g. expungement, pardon, civil rights
restoration, or relief under 18 Pa.C.S. § 6105(d). RR. 403a-404a, Ins. 19-9.
Lastly, the trial court attempts, in some bizarro world, to permit the
Appellee, who is in direct violation of Section 6120 — which is a

misdemeanor of the first degree, pursuant to Section 6119 — to continue its
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prosecution of Appellant, because Appellant has unclean hands; thereby,
denying him of due process, his ability to contest the lawfulness of the
illegal ordinance he is being prosecuted pursuant to, and subjecting him to
double-jeopardy, as a violation of the Ordinance results in a penalty of a
$2,000 criminal fine an up to 90 days in jail for the same conduct that the
trial court finds he was prosecuted for in 2018. Even if, arguendo, this
contention had merit, the City has been in violation of state law since its
enactment of the Ordinance in 2008 and Appellant’s violation of the law did
not occur until ten years later; thereby establishing that the City has had
unclean hands for far longer than Appellant and it is the City — not Appellant
— that 1s continuing in its illegal conduct.

Accordingly, Appellant established that an injunction is necessary to
avold an injury for which there is no adequate redress at law and for which
damages cannot otherwise compensate the Appellant and those similarly

situated.

iil. Greater Injury Will Result for Refusing Rather than
Granting the Injunction

This Court in Dillon declared that a local government’s regulation of
“firearms shows that a greater injury will occur by refusing to grant the
injunction because [the ordinance] is unenforceable.” 83 A.3d at 474. The

Dillon Court went on to additionally hold that “the injunction is reasonably
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suited to abate the offending activity by enjoining the enforcement of this
unlawful and unenforceable ordinance; and the injunction will not adversely
affect the public interest because the City was prohibited from enacting [the
ordinance] and the ordinance is, again, unlawful and unenforceable.” /d.
Likewise, this Court in Firearms Owners Against Crime v. Lower Merion
Twp., 151 A.3d at 1180, in dismissing an argument identical to Appellee’s
that it 1s regulating for public safety purposes, declared:

The Township next argues that it would suffer substantial harm if the

Ordinance was enjoined because it is essential to the safety of

Township residents ... However, contrary to the Township’s

assertion, we have stated that “[w]hen the Legislature declares certain

conduct to be unlawful it is tantamount in law to calling it injurious to
the public.” Dillon, 83 A.3d at 474. Thus, we conclude that greater
injury would result from refusing an injunction than granting it
because refusing an injunction would sanction the Township’s
continued statutory violations of the UFA and, therefore, be injurious
to Firearm Owners and the public.

In this matter, the City enacted and has attempted to enforce an
ordinance regulating firearms, which is patently preempted by the UFA as
well as Article 1, Section 21 of the state constitution. Given that Appellee 1s
constitutionally and statutorily prohibited from enacting and enforcing
regulations like 10-838a, it would suffer no harm from an injunction being
1ssued. On the other hand, Appellant has been subjected to litigation in the

Philadelphia Court of Common Pleas, missed work — and therefore was not

paid — for hearings, was forced to obtain counsel in order to defend against
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the City’s enforcement of its unlawful ordinance, and is under threat of
being subjected to a public trial and a $2,000 fine with the possibility of up
to 90 days in jail.

Thus, Appellant has clearly demonstrated that greater injury will
occur by refusing to grant the injunction.

iv. The trial court erred by improperly applying the test for a
preliminary injunction

As discussed supra, the requirements for a permanent injunction are
the establishment of a clear right to relief, the avoidance of an injury that
cannot be compensated by damages, and that greater injury will result from
refusing, rather than granting the relief. See Kuznik, 902 A.2d at 489. Indeed,
a permanent injunction, as requested by Appellant,

[W]ill issue if the party establishes his or her clear right to relief.

[ T]he party need not establish either irreparable harm or immediate

relief, as 1s necessary when seeking a preliminary injunction, and a

court may issue a final injunction if such relief 1s necessary to prevent

a legal wrong for which there is no adequate redress at law.
Bd. Of Revision of Taxes, City of Philadelphia, 4 A.3d at 627 (internal
quotations omitted).

On November 12, 2020, the trial court directly asked Appellant’s

counsel for a demonstration of irreparable harm consistent with the test for a

preliminary injunction. RR. 395a-397a. Appellant’s counsel repeatedly
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clarified that he was seeking a permanent injunction and the irreparable
harm prong was inappropriate. RR. 395a-397a, 399a-400a .

While the trial court in its May 20, 2021 Opinion now seems to
acknowledge that Appellant was seeking a permanent injunction, to the
extent the court, during the hearings, may have been conflating the
permanent injunction requirement that it be necessary to avoid an injury not
compensable by damages, this matter is based on the City’s prosecution of
Appellant, where it seeks a $2,000 fine against him with the possibility of up
to 90 days in jail but as Appellant’s counsel explained to the trial court
(312a, pg. 32, Ins. 18-24; 397a), even if vindicated, he is not entitled to
monetary damages. Moreover, he 1s incurring substantial attorney fees and
costs in defending against this frivolous action. Thus, the grant of an
Injunction is necessary to prevent Mr. Armstrong from incurring further
injury, including being subjected to ongoing litigation in the Philadelphia
Court of Common Pleas, missing work — and therefore not being paid — for
hearings and trial, having to attend a public trial, and incurring further
attorney fees and cost.

Despite the foregoing, the motion for permanent injunction was
ultimately denied in a single sentence order that offered no explanation as to

what factors the court considered or whether the court applied the correct
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test. Only 1n its newly rendered Opinion does it acknowledge the permanent
injunction standard, under which there can be no dispute that Appellant
satisfied his burden of demonstrating his clear right to relief, that the
Injunction is necessary to avoid an injury not compensable by damages, and
that greater injury would result from the denial. See, as discussed supra,
Firearms Owners Against Crime v. Lower Merion Twp., 151 A.3d at 1180;
Dillon, 83 A.3d at 474 (both holding that an injunction was necessary to
avold injury not compensable by damages and that greater injury will occur
by refusing to grant the injunction because the ordinance is unenforceable
and in violation of the UFA).

Thus, the trial court committed a clear error of law and this Court
should reverse with instructions to the trial court to issue a permanent
injunction against the City enjoining the enforcement of 10-838a and to
determine whether Mr. Armstrong is entitled to attorney fees and costs
relative to the City’s frivolous commencement and prosecution of this

matter.

B. Intervention in this Matter is Inappropriate and Counter to
Established Principles

“It 1s well established that ‘a question of intervention is a matter
within the sound discretion of the court below and unless there is a manifest

2

abuse of such discretion, its exercise will not be interfered with on review.”
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Wilson v. State Farm Mut. Auto. Ins. Co., 517 A.2d 944, 947 (Pa. 1986)

(internal citation omitted).

L. Preliminary Objections to Petition to Intervene

As reflected in Appellant’s Preliminary Objections to the Petition to
Intervene and memorandum in support, which Appellant incorporates herein
by reference, (RR. 92a-125a, 151a-155a), Appellant raised objection
pursuant to Pa.R.C.P. 1028(a)(2), (4), (5), and (8) on the grounds, inter alia,
that (1) they lack individualized and organizational standing (RR. 98a, 100a,
111a-122a, 153a-155a), (2) they lack the ability to enforce 10-838a, as it is a
City ordinance (id.), (3) 10-838a is violative of Article 1, Section 21 of the
Pennsylvania Constitution, 18 Pa.C.S. § 6120, and the legion of case law
including from the Pennsylvania Supreme Court that prohibits local
government from regulating, in any manner, firearms and ammunition (id.),
and (4) they have a full, complete and adequate non-statutory remedy at law
In petitioning their representatives, pursuant to Article 1, Section 20 of the
Pennsylvania Constitution, to change the law (RR. 101a, 123a). Appellant
also objected pursuant to Pa.R.C.P. 2329(2) that the Petitioners’ interest
were already represented by the City. RR. 101a, 123a-124a.

In responding (RR. 126a-150a), Intervenors failed to establish (1)

their purported substantial, direct, and immediate interest in the litigation as
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required by Phantom Fireworks Showrooms, LLC v. Wolf, 198 A.3d 1205,
1215 (Pa. Cmwlth. 2018) to obtain standing, (2) how anyone could have
legally enforceable interest in enforcing an illegal ordinance, and (3) even if,
arguendo, one can have a legally enforceable interest in enforcing an illegal
ordinance, how they are entitled to intervention, when they clearly purport to
represent the common interest of all Philadelphia resident in allegedly
procuring obedience to the law. Furthermore, in relation to the
organizational Intervenors, Appellant objected on the grounds that “none of
them aver that they have any members (see, Pet. to Intervene, 9 1-3) and
neither Individual Petitioner Burrell nor Hall aver that they are members of
any of the Organizational Petitioners (see, Pet. to Intervene, 4 4-5). Thus,
there 1s no basis for organizational standing.” RR. 119a, 154a-155a.
Moreover, Appellant pointed out that “[e]ven if, arguendo, the
Organizational Petitioners had averred that they had members, per the
[Firearm Owners Against Crime, et al. v. City of Harrisburg, 218 A.3d 497
(Pa. Cmwlth. 2019)] decision, they ‘must describe the affected member in
sufficient detail to show that the member is aggrieved’.” 218 A.3d at 511. As
there are no averments relative to any members, the Organizational
Petitioners have not described in sufficient detail any such putatively

aggrieved member. RR. 119a.
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Nevertheless, on March 5, 2020, without advanced notice to
Appellant’s counsel and over Appellant’s objection (RR. 306a, pgs. 5-8), in
violation of Appellant’s due process rights, the trial court elected to take up
Petitioners’ Petition to Intervene, prior to the hearing on Appellants Motion
for a Permanent Injunction, which was scheduled for that day. Without any
testimony or evidence from any of the proposed Intervenors and based solely
on statements of the proposed Intervenors’ lawyers and over strenuous
objection (RR. 307a-311a), the Court granted intervention (RR. 311a, pg.
26, Ins. 10-13). When the hearing reconvened, Appellant’s counsel renewed
his objection to the intervention (RR. 311a, pg. 27, Ins 8-9) — which the
court did not rule upon — and as discussed infra, counsel for Appellant
obtained an ongoing objection to the Intervenors’ testimony (RR. 325a, pg.
84, Ins. 11-15; 3264, pg. 86, Ins. 15-24), as well as, objected at the start of
each Intervenors’ testimony and moved to strike the testimony at the end
(RR. 325a, pg. 84, Ins. 16-21; 326a, pg. 87, Ins. 4-9; 329a, pg. 99, Ins 21-25
—pg. 100, Ins 1-2; 329a, pg. 100, Ins 19-23; RR. 330a, pg. 102, Ins. 7-11;
RR. 335a, pg. 123, Ins. 16-23; RR 393a-394a.).

For all these reasons and those that follow, the trial court manifestly

abused its discretion and erred in granting intervention to Intervenors.
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ii. Intervenors do not possess a legally enforceable interest

As discussed supra, Rule 2327(4) of the Pennsylvania Rules of Civil
Procedure, under which Intervenors sought intervention, provides that
intervention shall be permitted if “the determination of an action may affect
any legally enforceable interest” of a person seeking to intervene, whether or
not they would be bound by the judgment. The intervenors claimed that their
legally enforceable interest is in “reducing violence from illegally
transferred guns in high-crime areas within Philadelphia (PAAN, Mothers in
Charge, and Ms. Burrell), in Lancaster (Ms. Hall), and across Pennsylvania
(CeaseFirePA).” RR 90a.

While there 1s no clear standard as to what constitutes a legally
enforceable interest, the Pennsylvania Supreme Court has stated that it was
designed to “prevent the curious and meddlesome from interfering with
litigation not affecting their rights.” In re Pennsylvania Crime Commission,
309 A.2d 401, 406 (Pa. 1973). Further, the Supreme Court has rejected
intervention where the intervenors did not “possess property or a cause of
action that could have been affected by the disposition,” stating that the rule
was “not intended to permit intervention for engaging in litigation so
collateral to the basic issues in dispute.” Pennsylvania R. Co. v. Hughart,

222 A.2d 736, 739 (Pa. 1966). Further, “even assuming the truth of [the]
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allegation, a mere prima facie basis for intervention is not enough.” /d.
Accordingly, the claims that the Intervenors have an enforceable interest has
not been sufficiently demonstrated to surmount that burden.

The United States Supreme Court has consistently held “that a citizen
lacks standing to contest the policies of the prosecuting authority when he
himself is neither prosecuted nor threatened with prosecution.” Continuing
that “in American jurisprudence at least, a private citizen, lacks a judicially
cognizable interest in the prosecution or nonprosecution of another.” Linda
R.S.v. Richard D., 410 U.S. 614, 619 (1973). "> The Petitioners should not
have been permitted to intervene in the prosecution of Mr. Armstrong by
claiming an amorphous interest in reducing gun violence, which this Court
in Clarke declared to be an inappropriate consideration, where there exists
statutory preemption. Clarke, 957 A.2d at 365.

An interest in preventing gun violence, while laudable, is not legally
enforceable and cannot justify enforcement of a City ordinance. /d. It does
not affect any property or cause of action possessed by the Intervenors.
Further, the Intervenors were neither the prosecuting nor the prosecuted

party and thus, according to the U.S. Supreme Court, do not have a legally

13 See Appellee’s statement that “...we are civilly prosecuting him for...” RR. 316a (pg.
48, In. 25), and Intervenors’ statement of ““...City’s ongoing prosecution of the
ordinance...” RR. 402a, Ins. 13-14.
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cognizable interest in the prosecution of Appellant.

For these reasons, the Intervenors do not now, nor have they ever,
possessed a legally enforceable interest under Rule 2327(4) for which they
should have been granted intervention and the trial court committed a clear

and manifest abuse of discretion in granting them intervenor status.

iil. The Intervenors’ true interest is already adequately
represented

Pursuant to Pennsylvania Rule of Civil Procedure 2329(2), even if
intervention is permissible under Rule 2327, the court may refuse
intervention if “the interest of the petitioner is already adequately
represented.”

As discussed supra, the Intervenors claimed that their legally
enforceable interest is in “reducing violence from illegally transferred guns
in high-crime areas within Philadelphia (PAAN, Mothers in Charge, and Ms.
Burrell), in Lancaster (Ms. Hall), and across Pennsylvania (CeaseFirePA).”
RR. 90a. The Petitioners also claim that the interests of the City of
Philadelphia are in 1) vindicating its authority to enforce a duly-enacted
ordinance and 2) its ability to assess fines for violation of the ordinance. /d.

The Intervenors’ characterization of the interests of the City of
Philadelphia is at best a deceitful mischaracterization, and at worst, an

outright lie. On November 4, 2019, the City of Philadelphia announced the
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Contrary to the arguments advanced by the Intervenors, their interest
1s actually 1dentical to that of the City in enforcing it, and as a result, the trial
court below committed a manifest abuse of discretion in granting the

intervention.

iv. The intervention unduly delays, embarrasses, and
prejudices the adjudication of the rights of the parties

Pennsylvania Rule of Civil Procedure 2329(3) permits a Court to
refuse intervention, even if found to be permissible under Rule 2327, if “the
intervention would unduly delay, embarrass or prejudice the trial or
adjudication of the rights of the parties.”

The intervention of the parties to present personal anecdotes, mission
statements, statistics relating to gun violence, and the ways such violence
has impacted the individuals or how the organizations work to prevent it, is
wholly irrelevant to 1) the purely legal issues of the lawfulness of the
ordinance; or 2) the factual issues of whether Mr. Armstrong has violated
and 1s liable under the ordinance. The Intervenors’ filings are devoid of any
evidence connecting the, unenforced, ordinance to any impact on gun
violence or the tragic personal history of the Individual Intervenors. The
intervention has only worked to introduce emotion into pure questions of
law and fact and buffer the resources of the City being brought to bear

against Mr. Armstrong.
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The Court should have denied the intervention on the basis that it
would serve only to delay the proceedings by adding several additional
parties; parties that can serve only to prejudice the Appellant through
introduction of emotional claims, irrelevant evidence, and duplicative legal
arguments.

V. Appellant has timely challenged the grant of intervention

Contrary to the trial court’s Opinion at 7-8 that Appellant’s challenge
to the grant of intervention was filed too late and therefore untimely, which
it supports solely by the rules in relation to appeals of final orders, the Order
of March 5, 2020 was not, at the time, a final appealable order as pointed out
by this Court’s June 2, 2021 Order directing the Parties to address in their
principal briefs the appealability of the grant of intervention. Appellant’s
appeal was timely filed at the earliest opportunity Appellant had to appeal to
this Court and the Order is appealable consistent with this Court’s holding in
Kovacs v. Redevelopment Auth. of City of Philadelphia, 328 A.2d 545, 547
(Cmwlth. Ct. 1974), as Intervenors lack standing and any cognizable legal
basis or right to intervene. In Kovacs, while this Court acknowledged that
orders granting intervention are ordinarily interlocutory, that the trial court
granted intervention on February 1, 1972, and that an appeal was not taken

until sometime after October 10, 1973, it held that under the circumstances
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of the grant of intervention and where a separate, appealable issue was
before the Court, because the Intervenor had no right to intervene and should
not have been permitted to do so, it was deemed timely and redressable. In
this matter, the grant of intervention should be reviewed because, similar to
Kovacs, there exists a separate appealable issue pursuant to Pa.R.A.P. 311
and the Intervenors lack standing and have no cognizable legal basis or right
to intervene. Additionally, if this Court does not review the propriety of the
grant of intervention, Appellant will be unjustly burdened for the remainder
of the litigation with the additional attorney fees and costs necessary to
defend against what amounts to private parties, without a legal basis,
attempting to prosecute him alongside the City. For these reasons, this Court
should review the grant of intervention and, as discussed supra, find that

intervention was improperly granted.

C. The Admission of Witness Testimony and Exhibits below
Was Improper and Served Only to Improperly Prejudice the
Appellant

In relevant part, Rule 103 of the Pennsylvania Rules of Evidence
requires preservation of a claim of error in a ruling admitting evidence
through a timely objection, motion to strike, or motion in /imine, that states
the applicable ground. Pa.R.E. 103(a)(1)-(2). In compliance with this rule,

Appellant’s counsel requested and obtained an ongoing objection to the
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relevance of any and all witness testimony, '° renewed the objection prior to
each witness’ testimony beginning, '’ moved to strike each witness’
testimony immediately following its conclusion, '* and objected to the
admission of each exhibit. '’ Evidentiary decisions such as those made by
the court below and at issue in this appeal are reviewed for an abuse of
discretion. Brady v. Urbas, 111 A.3d 1155, 1161 (Pa. 2015). This abuse of
discretion occurs where the trial court reaches a conclusion that overrides or
misapplies the law, where the judgment is manifestly unreasonable, or is the
result of partiality, prejudice, bias, or 1ll will. /d.

Although the trial court Opinion at 5 acknowledges Appellant raised
in his Statement of Issues on Appeal, inter alia, whether the “the court
abused its discretion, committed error of law, or violated Appellant’s
constitutional right by ... (3) overruling Appellant’s Objection during the
March 5, 2020, evidentiary hearing to Appellees witnesses and admission of
exhibits and overruling Appellant’s motion to strike the testimony of
Appellee’s witnesses,” the Opinion is devoid of any further mention of this

1ssue or support for the trial courts actions.

'S RR. 322a, p. 72, Ins. 12-18; RR. 325a, pg. 84, Ins. 11-15; 326a, pg. 86, Ins. 15-24.

7 1d; 1d. at 323a, pg. 74, In.12; 326a, pg. 87, Ins. 5-9; and 329a, pg. 99, In. 21-25, pg
100, Ins. 1-2.

8 Jd. at 325a, pg. 84, Ins. 16-20; 329a, pg. 100, Ins. 21-23; and 335a, pg. 123, Ins. 16-18.
¥ 1d. at 331a, pg. 106, Ins. 22-24; 333a, pg. 114, Ins. 1-6; and 335a, pg. 123, Ins. 16-21
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L. The witness testimony elicited, and exhibits entered were
irrelevant and duplicative, and the Court abused its
discretion in refusing to prevent or strike the testimony
and admissions

Rule 401 of the Pennsylvania Rules of Evidence clearly explains that:

Evidence is relevant if:

(a) It has any tendency to make a fact more or less probable

than it would be without the evidence; and

(b) The fact 1s of consequence in determining the action.

Rule 402, in relevant part, provides that “[e]vidence that is not relevant is
not admissible.”

The question before the trial court was whether it should grant a
permanent injunction, enjoining the enforcement of the ordinance under
which the Appellant is being prosecuted. The City offered three witnesses,
the first testifying to the burden that gun violence has on healthcare systems
in the city and her day-to-day work as a trauma surgeon. >° The second
testified to the similar burden with special relation to pediatric trauma and
impact on children. *' The third witness testified to the City’s response and
intervention efforts regarding gun violence. ** As discussed supra, Appellant

objected to the relevance of the testimony of each witness, the duplicative

nature of the testimony, and moved to strike the testimony of each witness

2 RR. 322a, pg. 72, Ins. 21-25; 323a, pgs. 75, In. 1 — 325a, pg. 84.
21 RR. 3264, pgs. 88, In. 12 —329a, pg. 96.
2 RR. 330a, pgs. 101, Ins. 18 — 336a, pg. 123.
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following their testimony, but the court overruled each objection and denied
each motion to strike. The court heard the testimony seemingly — based on
its May 20, 2021 Opinion — on the basis that it was relevant to the third
prong of the injunction i.e. whether greater injury would result from refusing
the injunction rather than granting it, which is directly contrary to this
Court’s holding in Clarke, 957 A.2d at 365. The implication being that the
testimony was relevant to the harm that would result from enjoining the
ordinance, despite the glaring fact that it had never previously been
enforced, 1s unlawful — “[t]he argument that a violation of law can be a
benefit to the public is without merit” (Dillon, 83 A.3d at 474) — and not one
of the witnesses testified in relation to any injury that would be prevented
through the enforcement of the ordinance or any injury that would be caused
through the non-enforcement of the ordinance.

The first witness, Dr. Dauer, was asked and answered questions
relating to the medical care, hospital resource use, and even emotional status
of gunshot victims and those related to them. The medical or emotional
status and care of gunshot victims is not relevant to whether the greater
injury would result from granting or denying the injunction, especially in
light of the fact that the ordinance has never been enforced and he did not

testify in any regard to lost or stolen firearms.
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Dr. Nance, the second witness, gave similar testimony, and was asked
to comment on how he believes a lost-or-stolen ordinance generally —
despite his admitted unfamiliarity with 10-838a > — would impact his work.
Although objected to (RR. 328a, pg. 95, Ins. 3-6), Dr. Nance was allowed to
speculate as to similar ordinances (id., In. 17); however, he never provided
any conclusion that a lost and stolen ordinance would have any impact on
anything, let alone, medical care, hospital resource use, and even emotional
status of gunshot victims.

The third and final witness, Vanessa Harley, testified to the City
administration’s general gun violence prevention actions, policy
development, and her opinion, over objection (RR. 334a., pgs. 120, Ins. 18 —
pg. 121, Ins. 2), that the enjoining of the lost and stolen ordinance would
impact the city administration Managing Director’s Office’s “from doing
work.” **

Revisiting again the abuse of discretion standard, a trial court should
be reversed if it exercised a manifestly unreasonable judgment as to the
admissibility of evidence. In the context of an unlawful ordinance, which has
never previously been enforced, and where the ordinance has not been

established to have any impact or even connected in any way to gun

2 «T don’t know the details of this particular ordinance...” RR. 328a, pg. 94, Ins. 22-23.
**RR. 335a, pg. 121, Ins. 3 — 5.
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violence, it was manifestly unreasonable for the court to find testimony from
trauma surgeons as to the medical care of gunshot victims or allocation of
hospital resources related thereto, to be relevant. Similarly, whether or not
the City administration’s violence prevention work will be impacted by the
enjoining the ordinance fails the test for relevance as it has no tendency to
make any fact related to the third prong of the test for a permanent
Injunction any more or less probable. Accordingly, all of their testimony

should be stricken from the record.

ii. The City of Philadelphia’s creation of documents or
reports does not exempt them from relevance or hearsay
rules

Pursuant to Pennsylvania Rules of Evidence, Rules 801 and 802, a
statement that is not made by the declarant before a court and 1s offered to
prove the truth of the matter asserted, is inadmissible hearsay, unless
otherwise excepted. Rule 803(8) permits the admission of public records if
they describe the facts of the action taken or matter observed, the recording
of such was an official public duty, and the opponent does not show that the
source of the information or other circumstances indicate a lack of
trustworthiness. Admitted exhibits are also subject to the same relevance

requirements under Rule 401 and 402 as were discussed supra, and this
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court again reviews their admission for an abuse of discretion. Brady, 111
A3datllel.

First, it would appear * that the trial court conflated the public records
exception of F.R.E. 803(8), with the far more limited exception of Pa.R.E.
803(8). Pursuant to Pa.R.E. 803(8), neither in relation to C-1 — a press
release from the Office of the Mayor issuing a call to action for violence
prevention *° — nor C-2 — a report purporting to provide a roadmap to safer
communities >’ — did the Appellee establish that (1) they describe the facts of
the action taken or matter observed or (2) the recording of such was an
official public duty.

Second, even if Appellee had established compliance with Pa.R E.
803(8), neither C-1 nor C-2 have any relation to the ordinance underlying
this case, nor do they have any tendency to make any fact related to the third
prong for a permanent injunction any more or less probable. State slightly
differently, neither Exhibit C-1 nor C-2 establish any probability that any
harm will result from court enjoining the enforcement of the City’s lost-and-
stolen ordinance. Thus, it was manifestly unreasonable for the court to allow

its admission on the basis that it was a public record.

> Appellant is left to speculate since the trial court has not issued an explanation in
support of its overruling of Appellant’s objection or in response to Appellant’s Concise
Issues of Errors.

°RR. 340-42a.

*7RR. 343-74a.
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Furthermore, it was never the intent of the public record exception,
even under the federal rules, to permit public entities to circumvent the
proscription on hearsay by simply issuing whatever documents they desire,
containing whatever assertions and declarations they choose to include, to
avold the declarants from having to make such declarations before a court,
where they are subject to cross-examination. In essence, Appellee seeks to
deprive Appellant of his due process rights, in submitting statements, in
putative public records, by individuals, who are not subject to cross-
examination. The absence of cross-examination precludes Appellant from
inquiring about the accuracy and veracity of such statements, any biases the
declarant may have, and prevents the putative declarant from refuting or
otherwise walking-back the statements contained in the putative public
record. This simply cannot be countenanced by this Court.

Lastly, the provenance of Exhibit C-2 is further fatal as it does not
qualify for admission as a public record. Pursuant to Rule 803(8)(C), a
record of a public office is not an exception to hearsay when the opponent
shows that the source of information or other circumstances indicate a lack
of trustworthiness. As the Appellant argued below, the report is teeming
with hearsay taken directly from putative public in listening sessions,

controlled by Appellee, as well as incorporating by citation nearly two-dozen
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