IN THE SUPREME COURT OF PENNSYLVANIA
DANIEL HARMON,

Petitioner,

V. : No.
Allocator Docket 2017

UNEMPLOYMENT COMPENSATION
BOARD OF REVIEW,
Respondent.

APPLICATION FOR RELIEF IN THE FORM OF
LEAVE TO FILE AN AMICI CURIAE BRIEF IN SUPPORT OF A
PETITION FOR ALLOWANCE OF APPEAL
AND NOW, pursuant to Pa.R.AP. 531(b)(1)(iii), amici curiae Community
Legal Services, Inc., the National Employment Law Project, the Public Interest Law
Center, and the Homeless Advocacy Project (together, “amici curiae”), respectfully

request this Court to grant relief in the form of leave to file an Amici Curiae Brief in

Support of Petitioner Daniel Harmon’s Petition for Allowance of Appeal. The brief
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Appeal. The brief sought to be filed is attached as an exhibit. The reasons for
granting this application are set forth below.

1. The case for which allowance of appeal is sought is an appeal from a denial of
unemployment compensation (“UC”) benefits. The issue is whether Section
402.6 of the Unemployment Compensation Law, 43 P.S. § 802.6 (“Section
402.6™), requires denial of UC benefits to Petitioner because he was incarcerated
on weekends, even though he lost his job for reasons unrelated to the partial
confinement or the underlying criminal case.

9. The work of all amici curiae includes a strong focus on removing barriers to
employment for people with criminal records. Their particular interest in this
case concerns the reentry implications of the decision of the en banc
Commonwealth Court, by a 4-3 decision, holding that Petitioner’s weekend
incarceration precluded an award of UC benefits.

3 Amici curiae seek to file the attached brief to explain that: (1) the
Commonwealth Court’s decision undermines criminal court sentences of partial
confinement, which serve the crucial reentry purpose of keeping criminal justice
involved people connected to the workforce; and (2) the decision creates a
collateral consequence that is out of step both with the General Assembly’s

general practice of basing collateral consequences on offenses rather than
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sentences and with trends, nationally and in Pennsylvania, to mitigate such
reentry barriers.

4. Amici curiae have reentry expertise that can assist this Court in determining
whether to grant allocator by addressing relevant matter not already brought to
its attention by the Petitioner, whose more narrow focus is the Unemployment
Compensation Law.

5. Amici curiae have strived to be respectful of this Court’s time, preparing a brief
that is significantly fewer words than are permitted under Pa.R.A.P. 531(b)(3).

WHEREFORE, amici curiae respectfully request that this Court grant leave to file

the attached Amici Curiae Brief in Support of the Petition for Allowance of Appeal.

July 7, 2017 gﬁwﬁ«% %ajﬁ

SHARON M. DIETRICH
Community Legal Services, Inc.
1424 Chestnut Street
Philadelphia, PA 15102
215-981-3719

Fax: 215-981-0434

Attorney ID No. 44464

Attorney for Amici Curiae
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STATEMENTS OF INTEREST

Community Legal Services, Inc. (“CLS”) is a legal aid program serving low-
income clients living in the City of Philadelphia. However, CLS attempts to perform
its work in a manner that benefits low-income people throughout the State of
Pennsylvania and beyond. It established one of the first legal aid reentry practices
in the country in the 1990s. In 2016, 882 of its 1,413 new employment intakes
involved criminal records, by far the most common reason people came to CLS for
emp}oyment—related help. CLS has appeared before this Court and Commonwealth
Court on issues concerning collateral consequences of criminal records. In 2003,
CLS was co-counsel in Nixon v. Commonwealth, 839 A.2d 277 (Pa. 2003), in which
this Court held that the criminal records provisions of the Older Adults Protective
Services Act (“OAPSA”) violated the Pennsylvania Constitution. Most recently,
CLS was co-counsel in Peake v. Commonwealth, 132 A.3d 506 (Pa. Commw.
2015)(en banc)(permanently enjoining criminal records provisions of OAPSA).

The National Employment Law Project (“NELP”) is a non-profit legal
research and advocacy organization with more than 45 years of experience
promoting policies that create good jobs, expand access to work, and strengthen
support for low-wage workers and the unemployed. Relevant to this petition, NELP

has deep expertise in the areas of unemployment insurance and maximizing



employment opportunities for all Americans with arrest and conviction records. In
these areas, NELP has issued major repotts, litigated, and participated as amicus in
numerous cases.

The Public Interest Law Center (“the Law Center”) is a nonprofit
organization whose mission is to use high-impact legal strategies to advance the
civil, social, and economic rights of communities in the Philadelphia region facing
discrimination, inequality, and poverty. The Law Center uses litigation, community
education, advocacy, and organizing to secure their access to fundamental resources
and services. There is an extremely high unemployment rate among African
Americans, particularly African-American men in the region, that is caused, in large
part, by the disproportionately high rate at which African-American men are arrested
and/or incarcerated, coupled with the increasing reluctance of employers to hire
people with criminal records. As part of its mission, the Law Center seeks to
eliminate these barriers faced by people reentering society after incarceration. The
Law Center regularly represents individuals and classes of individuals in filing legal
challenges against employers who refuse to hire based on unrelated criminal
convictions under Pennsylvania and federal law. The Law Center employs litigation
as one part of a multi-pronged strategy that also includes listening to employers

about the concerns that lead them to avoid people with criminal histories and



educating both employers and employees about the laws concerning the use of
criminal records.

The Homeless Advocacy Project (“HHAP”) is a nonprofit organization that
provides free civil legal services to individuals and families experiencing
homelessness, or at risk of becoming homeless, in Philadelphia. HAP provides
comprehensive legal assistance in a broad range of areas including: establishing
eligibility for benefits programs such as Supplemental Security Income, Temporary
Assistance for Needy Families, medical assistance and food stamps (SNAP);
establishing eligibility for Veterans Compensation and Pension benefits, VA health
care and discharge characterization upgrades; enforcing custody and other family
law rights; accessing shelter, behavioral health services and other supportive
services; replacing lost or stolen identity documents; preserving private and
subsidized housing eligibility; and protecting consumer rights. HAP seeks to reduce
or eliminate homelessness and to increase access to stable housing by representing
clients to overcome barriers such as inadequate income and poor credit histories.
HAP has represented and continues to represent many individuals who have become
homeless due to loss of employment income needed to sustain their housing. The
risk of homelessness is magnified when these individuals — most living paycheck to

paycheck — are denied access to unemployment compensation benecfits while



searching for work. With shelters filled to capacity, the risk of ending up street

homeless is great.



REPORT OF OPINION BELOW

An opinion was rendered in Commonwealth Court by Judge Brobson for the
majority of the en banc court, which decided the case by a 4-3 margin. President
Judge Leavitt and Judge Cosgrove issued dissenting opinions. Harmon v.
Unemployment Compensation Board of Review, No. 787 C.D. 2015 (Pa. Commw.
June 7, 2017)(en banc). Currently, only a Westlaw citation is available: 2017 WL

2457402.



QUESTIONS PRESENTED

1. Will the majority opinion of Commonwealth Court, which denies
unemployment benefits to workers terminated through no fault of their
own simply because they serve partial confinement sentences on weekends
when they are not working, thwart reentry efforts by criminal court judges

to keep people who have been convicted connected with the workforce?

2. Did the General Assembly intend to create a “collateral consequence” by
denying unemployment benefits to workers serving weekend confinement,

despite a general trend towards reducing collateral consequences?



REASONS FOR ALLOWANCE OF APPEAL

The en banc Commonwealth Court’s interpretation of Section 402.6 of the
Unemployment Compensation Law, 43 P.S. § 802.6 (“Section 402.6”), bars
claimants from obtaining unemployment compensation (“UC”) following any
period of incarceration, no matter how brief. Harmon v. Unemployment Comp. Bd.
of Review, 787 C.D. 2017, at 7, 17 (hereafter “Op.”). dmici curiae write to
emphasize the reentry consequences of Commonwealth Court’s 4-3 decision.

If Commonwealth Court’s reading of Section 402.6 is allowed to take root, it
would undermine criminal court sentences of partial confinement, which serve the
crucial reentry purpose of keeping criminal justice involved people connected to the
workforce. Moreover, the majority’s interpretation would turn Section 402.6 into a
“collateral consequence,” disqualifying otherwise eligible persons for UC benefits
merely because of a conviction. Such a construction is inconsistent with virtually
all collateral consequences in Pennsylvania, which are based on offense rather than
sentence. Also, it would put Pennsylvania conspicuously out of step with other
states across the United States that are currently working to mitigate, rather than
multiply, the collateral consequences that flow from a conviction, as well as
Pennsylvania policymaking decisions in that direction. For these reasons, the proper

interpretation of Section 402.6 merits review by this Court,



1. THE RULING BELOW HINDERS JUDICIAL EFFORTS TO KEFEP
PEOPLE,_ WITH CRIMINAL RECORDS CONNECTED TO THE
WORKFORCE BY ISSUING SENTENCES THAT MINIMIZE
INCARCERATION AND MAXIMIZE EMPLOYMENT

In the proceedings below, one primary goal shaped the criminal court judge’s
decision to impose a sentence of 60 days confinement over the course of 30
consecutive weekends rather than 60 consecutive days: ensuring that Mr. Harmon—
despite his conviction-—could “keep his job.” See Dissenting Op. at MHL-3. A
sentence of partial confinement, Whjéh the Commonwealth Court later held was
disqualifying for unemployment compensation benefits, was intended to make this
goal possible. /d. at 6.

The importance of keeping people who are involved in the criminal justice
system connected to the workforce cannot be overstated. Across the country, more
than 70 million people—or nearly 1 in 3 adults—have arrest or conviction records,
and 700,000 people re-enter their communities following a term of incarceration
every year.!

Following release, the stigma associated with a criminal record—even for
minor offenses—is difficult to wash, particularly in the employment context. For

example, studies show that nearly nine in ten employers conduct background checks

1 Anastasia Christman & Michelle Natividad Rodriguez, Nat’l Emp’t Law Project, Research
Supports Fair Chance Policies 1 & n.1 (Aug. 1, 2016), http://bit.ly/1sk48Nn (citing U.S. Bureau
of Justice Statistics, Survey of State Criminal History Information Systems, 2012 2 (Jan. 2014),
http://bit.ly/2m1uC41J).
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on some or all job candidates.> When these background checks turn up a record, the
applicant’s job prospects plummet: the callback rate for white applicants craters
from 34% to 17%, and from 14% to 5% for African American candidates.’ As a
result, upwards of 60 percent of people who have been incarcerated are unemployed
one year after release.*

Even for individuals who are able to find work following release, there is a
steep price to be paid, as a history of incarceration operates as a lifelong drag on
economic security. Formerly incarcerated men can expect to work nine fewer weeks
per year and carn 40 percent less annually, for an overall loss of $179,000 even
before the age of 50.° In the year after an incarcerated father is released, family
income drops 15 percent, relative to pre-incarceration levels.® And given the
staggering number of people with records in the United States, this dilution of

economic power impacts us all. This stigmatization of people involved in the

2 Soc’y for Human Res. Mgmt., Background Checking—The Use of Criminal Background Checks
in Hiring Decisions 3 (Tul. 19, 2012), http:/bit.ly/2mhlrzh.

3 Devah Pager, The Mark of a Criminal Record, 108 Am. J. of Sociology 937, 955-58 (2003),
http://bit.ly/1vNQBIk.

4 Joan Petersilia, Nat’] Inst. of Justice, When Prisoners Return to the Community: Political,
Economic, and Social Consequences 3 (2000), http://bit.ly/2sr7gao.

5 Bruce Western & Becky Pettit, Pew Charitable Trusts, Collateral Costs: Incarceration’s Effect
on Economic Mobility 11-12 (2010), http://bitly/1YjcAau.

6 Id at21.



criminal justice system slams the brakes on our economy, and reduced the nation’s
gross domestic product by as much as $87 billion in 2014 alone.”

At the same time, beyond the purely economic consequences, the barriers to
employment facing people with records have significant public safety implications.
A 2011 study concluded that employment was the single most important factor in
reducing recidivism.® Simply put, keeping people in jobs keeps them out of jail.

This broader context—namely, the social forces that keep employment out of
reach for too many Americans with records—should not be wholly divorced from
the analysis of Section 402.6 or the practical effects of the Commonwealth Court’s
holding, if allowed to stand. Barriers to employment and recidivism can be reduced
by partial confinement sentences that permit persons under supervision to retain
employment, rather than having to find new jobs after release from short periods of
incarceration. In the present case, the judge fashioned a sentence that was designed
to offer a modicum of stability for Mr. Harmon via continued employment. See Op.

at 2; Dissenting Op. at JMC 1-3.

7 Cherrie Bucknor & Alan Barber, Cir. for Econ. & Policy Research, The Price We Pay: Economic
Costs of Barriers to Employment for Former Prisoners and People Convicted of Felonies 1 (2016),
http://bit.ly/2atNJBu.

8 Mark T. Berg & Beth M. Huebner, Reentry and the Ties that Bind, 28 Just. Q. 382, 382-410
(2011),
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Under the majority’s opinion below, partial confinement may allow people
with convictions to keep working, but it may leave them worse off if they lose their
job—even if through no fault of their own—and are ineligible to receive
unemployment compensation for a longer period of time, relative to total
confinement. See Op. at 12. Such a ruling would undermine the labor market
connectivity goal that partial confinement is meant to foster, given that UC benefits
provide a safety net that helps unemployed workers stay étrongly connected to the

job market and access jobs with higher wages.?

II. INTERPRETING SECTION 4026 AS A COLLATERAL
CONSEQUENCE IS INCONSISTENT WITH OTHER
PENNSYLVANIA STATUTES AND CONTRARY TO REENTRY
EFFORTS TO AMELIORATE COLLATERAL CONSEQUENCES

As Judge Brobson, writing for the majority, noted, the majority’s
interpretation of Section 402.6 makes the statute “a collateral civil consequence to
incarceration.” Op. at 16. In other words, an incarcerated claimant would be
disqualified from UC benefits solely because of being convicted and sentenced to

incarceration in any form. However, the Commonwealth Court’s interpretation is

? See generally Andrew Stettner & Maurice Emsellem, Nat’l Emp’t Law Project, Unemployment
Insurance Is Vital to Workers, Employers and the Struggling FEconomy (Dec. 2002),
http://bit.1y/2tgWICe; Joshua Smith, Valerie Wilson, & John Bivens, Econ. Policy Inst., Sfate Cuts
to Jobless Benefits Did Not Help Workers or Taxpayers 1 (July 2014), http://bit.ly/1rXTic9
(discussing how unemployment benefits keep workers engaged in the labor force and increase
“workers® job-search intensity™).
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inconsistent the General Assembly’s actions in other settings, in which collateral
consequences are tied to certain offenses and grades, rather than sentences.

In virtually every context, the General Assembly has tied collateral
consequences to certain disqualifying offenses (such as aggravated assault, drug
felonies), usually in a way meant to draw a connection between the offense and the
subsequent consequence. These contexts include employment restrictions,'® driving
privileges,'! firearm ownership,'? and public office eligibility."

The opinion below strays far from these examples. One searches in vain for
examples where the General Assembly has created collateral consequences based on
sentences. By hitching a collateral consequence to the penalty of incarceration rather
than the type of offense, the lower court’s holding is both untailored and inconsistent
with the General Assembly’s actions in other areas. This inconsistency makes the

majority’s construction of the legislative intent untenable.!

10 See generally, Community Legal Services, Inc., Legal Remedies and Limitations on the
Employment of People with Criminal Records in Pennsylvania (May 2016), http://bit.ly/2tS2bxa.

1 Com. v. Duffey, 639 A.2d 1174 (1994) (suspending, pursuant to 18 Pa.C.S.A. § 6308, driving
privileges for 90 days following a conviction for underage drinking).

12 18 Pa.C.S.A. § 6105 (outlining a series of offenses—including murder and kidnapping—that
prohibit a person from possessing a firearm).

13 Pa, Const. art. I1, § 7 (precluding a person convicied of embezzlement of public moneys, along
with other offenses, from holding any office in the Commonwealth).

14 Commonwealth Court’s interpretation that the General Assembly intended to enact a collateral
consequence in Section 402.6 is also inconsistent with this Court’s ruling on the purpose of the
statute in Chamberlain v. Unemployment Compensation Board of Review, 114 A3d 385 (Pa.
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Moreover, this unduly punitive interpretation of Section 402.6—one that
expands collateral consequences for people with criminal records—-is out of step
with efforts nationwide to mitigate collateral consequences. Between 2009 and 2014
alone, 41 states and the District of Columbia enacted more than 150 pieces of
legislation to chip away at the multitude of collateral consequences confronting
people with records.”® These reforms cover the waterfront, offering remedies to
expunge criminal records, allow for offense downgrades, and preserve access to
housing, public benefits, and employment.'® Thus, in a conscious effort to better
reintegrate people with criminal records, collateral consequences have become
increasingly disfavored in every corner of the country.

In fact, Pennsylvania too generally has moved in the direction of reducing
collateral consequences. Notably, the General Assembly recently passed Act 5 of
2016, bringing sealing to misdemeanor convictions in Pennsylvania for the first

time. Pennsylvania’s courts have invalidated overbroad statutory employment

2015). Based on legislative history, Chamberlain determined that the General Assembly enacted
Section 402.6 to reverse Greer v. Unemployment Compensation Board of Review, 392 A.2d 918
(Pa. Commw. 1978), “by precluding unemployment compensation benefits to those claimants who
were incarcerated in prison and eligible for work release.” Id. at 396 (emphasis added).

15 Ram Subramanian, Rebecka Moreno, & Sophia Gebreselassie, Vera Inst. of Justice, Relief in
Sight? States Rethink the Collateral Consequences of Criminal Conviction, 2009-2014 11 (2014),
http://bit.ly/2e YcOpq.

16 1d . see also Michelle Natividad Rodriguez & Beth Avery, Nat’l Emp’t Law Project,
Unlicensed & Untapped (Apr. 2016), http://bit.ly/1rwd2ry.
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disqualifications.”” In the executive branch, Governor Wolf recently issued a
statewide ban-the-box provision.'®

In sum, the Commonwealth Court majority’s construction of Section 402.6 as
a collateral consequence based on the sentence of incarceration is inconsistent with
the General Assembly’s customary framing of collateral consequences based on
offenses. It is also in contrast to efforts around the country and the state to mitigate

such collateral consequences. These inconsistences warrant this Court’s review of

the underlying decision.

7 R.g., Peake v. Commonwealth, 132 A.3d 506 (Pa. Commw. 2015)(en banc)(permanently
enjoining criminal record provisions of Older Adults Protective Services Act (“OASPA™);
Johnson v. Allegheny Intermediate Unit, 59 A.3d 10 (Pa. Commw. 2012)(finding lifetime ban of
manslaughter in Public School Code to be unconstitutional); Warren County Human Services v.
State Civil Service Commission, 844 A.2d 70 (Pa. Commw. 2004)(concluding lifetime ban of
aggravated assault in Child Protective Services Law to be unconstitutional); Nixon v.
Commonwealth, 839 A.2d 277 (Pa. 2003)(also finding OAPSA’s lifetime criminal record
prohibitions to be unconstitutional).

18 pennsylvania Office of Administration, Human Resource Policy, Fair Chance Hiring (HRP
No. HR-TM001)}(May 15, 2017), http://bit.ly/2tRQcQO.
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CONCLUSION

For the forgoing reasons, Amici Curiae respectfully requests that this Court

grant the Petition for Allowance of Appeal in this case.

Respectfully submitted,

/s/ Sharon M. Dietrich

SHARON M. DIETRICH
Community Legal Services, Inc.
1424 Chestnut Street
Philadelphia, PA 19102
215-981-3719

Fax: 215-981-0434

Attorney 1D No. 44464

Attorney for Amici Curiae
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COMMONWEALTH COURT PANEL OPINION
FROM WHICH APPEAL IS SOUGHT



IN THE COMMONWEALTH COURT OF PENNSYLVANIA

Daniel Harmon,
Petitioner

V. : No. 787 C.D. 2015
Argued: March 8, 2017
Unemployment Compensation
Board of Review,
Respondent

BEFORE: HONORABLE MARY HANNAH LEAVITT, President Judge
HONORABLE ROBERT SIMPSON, Judge
HONORABLE P. KEVIN BROBSON, Judge
HONORABLE ANNE E. COVEY, Judge
HONORABLE MICHAEL H, WOJCIK, Judge
HONORABLE JULJA K. HEARTHWAY, Judge
HONORABLE JOSEPH M. COSGROVE, Judge

OPINION BY JUDGE BROBSON FILED: June 7, 2017

Petitioner Daniel Harmon (Claimant) petitions for review of an order
of the Unemployment Compensation Board of Review (Board), The Board
affirmed an Unemployment Compensation Referee’s (Referee) decision, finding
Claimant ineligible for unemployment compensation benefits pursuant to
Section 402.6 of the Unemployment Compensation Law (Law)." We now affirm,

Claimant was employed by Browns Shop Rite (Employer). On
December 18, 2013, Claimant pled guilty to a charge of driving with a suspended
or revoked drivet’s license, 75 Pa. C.S. § 1543 (b)(1). (Certified Record (C.R.),
Item No. 2 at Docket Sheet.) As a result of Claimant’s guilty plea, he was

! Act of December 5, 1936, Second Ex. Sess., P.L. (1937) 2897, added by the Act of
Qctober 30, 1996, as amended, 43 P.S, § 802.6.



sentenced “to 60 days confinement to be served on 30 consecutive weekends.”
(Id.) Claimant began serving his sentence on March 14, 2014, and he was
permanently released on August 7, 2014, (/d) During this period, Employer
terminated Claimant’s employment for reasons unrelated to his incarceration, and
Claimant filed for unemployment compensation benefits effective March 23, 2014.
(CR., Item No. 1,) The Erie UC Service Center (Service Center) issued a
determination finding Claimant ineligible for benefits for the weeks ending
March 29, 2014, through July 26, 2014, because Claimant was incarcerated during
this period. (C.R., Item No. 3 at Notice of Determination.) The Setvice Center
further determined that Claimant’s failure to report his incarceration while filing
for unemployment compensation benefits resulted in a fault overpayment of
benefits, for which the Service Center agsessed a penalty of $438.75 and 17 penalty
weeks. (Id) Claimant appealed the Service Center’s determination, and a Referee
conducted a hearing,

During the hearing before the Referee, Claimant, who was
unrepresented by counsel, testified that he worked an average of twenty hours per
week prior to Employer’s termination of his employment for “violation of
company policy.” (C.R., Item No. 7 at 4,) Claimant began serving his sentence for
driving with a suspended license on March 14, 2014. (Id at 5.) Throughout the
length of his sentence, Claimant reported to the prison at 5:00 p.m. on Fridays and
was released every Sunday at 3:00 p.m, (Id)) When he began serving his sentence,
Claimant continued to work for Employer during the week. (Id at 8.) After
Employer terminated his employment, Claimant sought alternative employment,
because he “was always available to work,” (/d. at 9.) Claimant testified that he

did not knowingly withhold information from the Service Center while filing for

2



unemployment compensation benefits, (/d. at 6.) Claimant indicated that he
received but had not fully read an Unemployment Compensation Handbook. (/d.)

Andrea Quirk, an Unemployment Compensation Claims Examiner,
also testified at the hearing before the Referee. Ms. Quirk testified that the
Unemployment Compensation Handbook informs claimants that they are not
eligible for “benefits for any week in which [the claimant is] incarcerated due to a
conviction,” (Id. at 7.) Although Claimant received the Unemployment
Compensation Handbook, he did not inform the Service Center that he was
incarcerated on the weekends, (/d.) Ms. Quirk cited Claimant’s knowing failure to
report his incarceration to the Service Center as justification for the assessment of
the penalty and penalty weeks, (Id. at7,9.)

The Referee issued a decision, affirming the Service Center’s
determination as to Claimant’s ineligibility for benefits under Section 402.6 of the

Law. Inso doing, the Referee made the following findings of fact:

1. The Claimant was last employed by Browns Shop
Rite as a Customer Service Aide, part-time from
2/14/2013 through 3/24/2014 at a final rate of $9.75

per hour.

2. The Claimant’s separation from employment is not at
issue in this appeal.

3. The Claimant was incarcerated from 3/14/2014
through 8/7/2014 as a result of a traffic conviction for
driving on a suspended license.

4. As part of the Claimant’s conviction, the Claimant
was ordered by the court to serve consecutive 48 hour
periods, weekends in incarceration in prison.

5. The Claimant’s weekly incarceration begins Friday at
5:00 p.m. through Sunday at 3:00 p.m. each week.

6. The Claimant states he is able to work and available
to work around his incarceration.



(C.R,, Item No. 8 at 1) The Referee reasoned that Claimant was ineligible for
benefits “due to his conviction and incarceration during the weeks at issue.”
(Id at2.) The Referee further found that Claimant did not intentionally withhold
the information concerning his incarceration from the Service Center.
Accordingly, the Referee modified the portion of the Service Center’s award which
assessed penalty weeks,

Claimant retained counsel and appealed the Referee’s decision to the
Board, Claimant contended that incarceration during the weekend does not render
a claimant ineligible for benefits under Section 402.6 of the Law. Claimant’s
incarceration was not continuous, and Claimant argued that he was thus able and
available to work during the week. Claimant further argued that because the
Referee found that Claimant did not intentionally withhold information from the
Service Center, the determination as to Claimant’s fault overpayment should be
reversed. The Board affirmed the Referee’s decision as to Claimant’s ineligibility
for benefits under Section 402.6 of the Law and adopted the Referee’s findings of
fact and conclusions of law, The Board, however, modified the overpayment of
benefits to a non-fault overpayment. Claimant petitioned this Court for review of
the Board’s order.

On appeal,” Claimant contends that the Board erred in concluding that
Section 402.6 of the Law rendered him ineligible for benefits. In support of that

contention, Claimant first argues that the plain language of Section 402,6 of the

2 This Court’s standard of review is limited to determining whether constitutional rights
were violated, whether an error of law was committed, or whether necessary findings of fact are
supported by substantial evidence. Section 704 of the Administrative Agency Law, 2 Pa. C.S.
§ 704,



Law requires that a claimant must be incarcerated for an entire week to be found
ineligible for benefits, If, however, this Court concludes that the language of
Section 402.6 of the Law is ambiguous, Claimant argues that the legislative intent
behind the enactment of Section 402.6 of the Law precludes application of the
section to claimants who are only incarcerated on the weekends. Claimant next
argues that because the Law is to be liberally construed, Section 402.6 should not
be applied in an overly punitive matter. Last, Claimant argues that
Section 402.6 of the Law should be interpreted so as to be internally consistent
with other provisions of the Law.’

We first address Claimant’s argument that the plain language of
Section 402,6 of the Law does not preclude him from being eligible for benefits,
Section 402.6 of the Law provides: “An employe shall not be eligible for payment
of unemployment compensation benefits for any weeks of unemployment during
which the employe is incarcerated after a conviction.,” Claimant asserts that
Section 402.6 requires that the claimant must be continuously incarcerated for the
full week in order for a claimant to be found ineligible for benefits for a week. In
support of this assertion, Claimant relies on the definition of the word “during,”
which is not defined in the Law and can, in some instances, imply continuity,
Claimant contends that such a definition results in a “durational requirement”—
namely, that a claimant is only ineligible for benefits under Section 402.6 of the
Law if he or she is continuously incarcerated throughout the entirety of the week.

Because Claimant was only incarcerated during the weelkends, Claimant thus

* Claimant’s arguments as presented in his brief have been reorganized here for ease of
discussion.



contends that he is eligible. The Board counters that “during” may also mean “at
some point,” and the Board’s interpretation of Section 402.6 of the Law as
precluding a claimant who is incarcerated during the weekend from receiving
benefits is, therefore, reasonable.

When interpreting a statute, this Court is guided by the Statutory
Construction Act of 1972, 1 Pa. C.8. §§ 1501-1991, which provides that “[t]he
object of all interpretation and construction of statutes is to ascertain and effectuate
the intention of the General Assembly.” | Pa. C.S. § 1921(a). “The clearest
indication of legislative intent is generally the plain language of a statute.” Walker
v. Eleby, 842 A.2d 389, 400 (Pa. 2004). “When the words of a statute are clear and
free from all ambiguity, the letter of it is not to be disregarded under the pretext of
pursuing its spirit.” 1 Pa. C.S. § 1921(b). Only “[w]hen the words of the statute
are not explicit” may this Court resort to statutory construction, 1 Pa. C.S.
§ 1921(c). “A statute is ambiguous or unclear if its language is subject to two or
more reasonable interpretations,” Bethenergy Mines, Inc. v. Dep’t of Envtl, Prot.,
676 A.2d 711, 715 (Pa. Cmwlth.), appeal denied, 685 A.2d 547 (Pa. 1996).
Moreover, “[e]very statute shall be construed, if possible, to give effect to all its
provisions.” 1 Pa. C.S. § 1921(a). It is presumed “[t]hat the General Assembly
intends the entire statute to be effective and certain.” 1 Pa. C.S. § 1922(2). Thus,
no provision of a statute shall be “reduced to mere surplusage.” Walker, 842 A.2d
at 400. Finally, it is presumed “[t]hat the General Assembly does not intend a
result that is absurd, impossible of execution or unreasonable,” 1 Pa. C.S.
§ 1922(1),

As observed above, the term “during” is not defined in the Law,

Where a term is not expressly defined in a statute, this Court will construe the term



according to ifs common and approved usage. 1 Pa. CS. § 1903(a). “In
ascerfaining the common and approved usage or meaning, a court may resort to the
dictionary definitions of the terms left undefined by the legislature.” Leventakos v.
Workers’ Comp. Appeal Bd, (Spyros Painting), 82 A.3d 481, 484 n4 (Pa.
Cmwlth, 2013), appeal denied, 93 A3d 464 (Pa. 2014). Merriam Webster’s
Collegiate Dictionary provides the following definitions of the word “during”:
(1) “throughout the duration of,” and (2) “at a point in the course of.” Merriam
Webster’s Collegiate Dictionary 360 (10th ed. 1997). As the patties correctly note,
these definitions differ in that the former appears to require continuity for a period
of time, while the latter simply means at some point in a period of time.
Claimant’s interpretation of the statute would thus require a claimant’s
incarceration throughout the duration of a week of unemployment—i.e., 24 hours a
day, each day of a week, The Board’s interpretation, by contrast, requires only that
a claimant be incarcerated at some point in the week.® As both interpretations, in
isolation, are reasonable, we conclude that the language of Section 402.6 of the
Law is ambiguous, and, consequently, we reject Claimant’s argument as to the

plain language of the statute.

* Inserting the dictionary definitions of “during” into the language of Section 402.6 of the
Law further illustrates the parties’ conflicting interpretations. Claimant’s interpretation would
read as follows: “An employe shall not be eligible for payment of unemployment compensation
benefits for any weeks of unemployment throughout the duration of which the employe is
incarcerated after a conviction,” Conversely, the Board urges us to adopt the following
interpretation: “An employe shall not be eligible for payment of unemployment compensation
benefits for any weeks of unemployment if at a point in the course of which the employe is
incarcerated after a conviction.”



Having concluded that the language of Section 402.6 of the Law is
ambiguous, we must engage in statutory construction to discern the intent of the
General Assembly. “One aid in construing statutory language is an administrative
agency’s interpretation of the language of the statute it is charged with
administering, which will be given deference unless the interpretation is clearly
erroneous.”  Summit Sch., Inc. v. Dep’t of Educ., 108 A3d 192, 198 (Pa.
Cmwlth, 2015), The Board’s interpretation, which relies on one of two equally
reasonable definitions of the term “during,” is not clearly etroneous, and we
address Claimant’s remaining arguments bearing in mind the deference to which

the Board’s interpretation of Section 402.6 of the Law is entitled,’

> Although not directly on point, the Board’s interpretation and application of the
eligibility provision in Section 402.6 of the Law is consistent with how this Court interpreted an
eligibility question in DeMoss v. Unemployment Compensation Board of Review, 454 A.2d 1146
{Pa. Cmwlth, 1983), In DeMoss, the Board denied benefifs to claimants for disqualifying
conduct under Section 402(d) of the Law, as amended, 43 P.S. § 802(d). Section 402(d) of the
Law provides that an employee “shall be ineligible for compensation for any week . , , [i]n which
his unemployment is due to a stoppage of work, which exists because of a labor dispute.” On
appeal, the claimants contended that because the disqualifying conduct occurred at the end of the
work week, they should be eligible for a partial weekly benefit for the portion of the week
preceding the disqualifying conduect. Rejecting the claimants’ argument, this Court opined:

The resolution of this case hinges upon the initial words of Section 402:
“An employe shall be ineligible for compensation for any week . . ..” We believe
that the use of the words “any week” denotes a legislative intent that an
unemployed worker show eligibility for benefits during the entire period from
Sunday through Saturday, and that disqualifying conduct during any portion of a
week would result in loss of benefits for the entire week,

DeMoss, 454 A2d at 1147, The language in Section 402.6 of the Law is different in two
respects: (1) it includes the plural “weeks” instead of the singular “week” when referring to the
period of ineligibility, and (2) includes the word “during,” We do not perceive either difference
as compelling us, from a statutory construction perspective, to apply Section 402.6 of the Law in
a way that conflicts with our holding in DeMoss.



Claimant contends that the legislative history underlying the
enactment of Section 402.6 of the Law illustrates the General Assembly’s intent to
preclude from receiving benefits only those claimants who are granted work
release, but remain incarcerated and live at the taxpayers’ expense throughout the
entire week. In support of this argument, Claimant cites the Supreme Court of
Pennsylvania’s decision in Chamberlain v. Unemployment Compensation Board of
Review, 114 A.3d 385 (Pa. 2015). There, the Board found that a claimant was
ineligible for benefits under Section 402.6 of the Law, because the claimant was
sentenced to serve a term of house arrest. During this house arrest, the claimant
“spent no time in prison or any other state cotrectional institution, but rather lived
at his sister’s residence, and had permission to work, run errands, and shop for
Christmas.” Chamberlain, 114 A3d at 387. The claimant appealed the Board’s
determination as to his eligibility to this Court, which reversed. 1n so doing, we
explained that interpreting house arrest as the equivalent to incarceration for
purposes of Section 402.6 of the Law would contravenc the remedial purpose of
the Law. The Pennsylvania Supreme Court affirmed our decision. Our Supreme
Court cited the following comment, which was made immediately prior o the
Pennsylvania House of Representatives’ vote on the amendment of the bill

concerning Section 402.6 of the Law:

M. Speaker, this amendment would put into the . . . Law
a prohibition which is similar to one which we inserted
into the workers’ compensation law in 1993,
Specifically, this amendment says that someone who is
incarcerated after a conviction does not receive
unemployment benefits.

I learned to my surprise a month or so ago from a
business in my district that it is possible now, if you are
convicted and you are in prison and you qualify for work
release and your employer does not want you back, you

9



then get unemployment compensation. This businessman
in my disirict and the other employees in that company
do not think that is right; I do not think that is right
either, and I think we ought to change the law.,

Id. at 396 (quoting FLR. Legis. Journal No. 31, 180th Gen. Assemb., Reg.
Sess. 835 (Pa. 1996) (statement of Rep. William Lloyd)). The Supreme Court
explained that this comment demonstrated the General Assembly’s intent to
change the law established by this Coutt’s decision in Greer v. Unemployment
Compensation Board of Review, 392 A.2d 918 (Pa. Cmwlth. 1978), wherein we
concluded that an incarcerated claimant patticipating in a work release program
was able to obtain unemployment compensation benefits. Thete was no evidence,
however, that the General Assembly’s intent to supersede Greer extended to the
disqualification of “claimants who were not incarcerated in a prison or an
alternative institutional setting, but rather were sentenced to the less severe
sanction of home confinement.,” Id. Accordingly, the Supreme Court concluded
that claimants sentenced to house arrest were not automatically ineligible for
benefits under Section 402.6 of the Law.

Here, Claimant contends that unlike claimants participating in a work
release program, he was not incarcerated and living at the taxpayers® expense for
the majority of the week. Claimant thus argues that the legislative history, as
explained in Chamberlain, does not support precluding claimants from receiving
benefits when they are free from incarceration for the majority of the week. This
Court, however, has recently applied Section 402.6 of the Law to a claimant
sentenced to weekend incarceration, rather than work release. In Gonzalez v.

Unemployment ~ Compensation ~ Board — of  Review, (Pa. Cmwlth.,

10



No. 1825 C.D. 2014, filed Aug, 18, 2015),° the Board concluded that a claimant
who was sentenced to weekend incarceration was ineligible for benefits under
Section 402.6 of the Law. The claimant appealed to this Court, arguing “that
because he is only incarcerated for two days per week, days in which he did not
usually work anyway, that he established eligibility for unemployment
compensation benefits,” Gonzalez, slip op. at 1. In affirming the Board’s order,
we explained that the claimant’s ability to work during the weck was not
dispositive.  Rather, “the decision in Chamberiain makes clear that the
applicability of Section 402.6 [of the Law| does not depend upon the claimant’s
availability for work, but upon the meaning of the term incarceration, which it
found to be ‘starkly different’ from home confinement.” Id., slip op. at 3. We
concluded that although the claimant was only incarcerated during the weekend,
there was no question that he was “incarcerated” for the purposes of
Section 402.6 of the Law, and, therefore, the claimant was ineligible for benefits.
Claimant contends that Gonzalez is distinguishable from the instant
matter, because the only question in Gonzalez was whether the pro se claimant was
“incarcerated” for the purposes of Section 402.6 of the Law. Hete, in contrast,
Claimant concedes that he was incarcerated but argues that he is nevertheless
eligible for benefits, because his weekend incarceration does not safisfy the
“durational requirement” of Section 402.6 of the Law. We are not persuaded that
this argument necessitates a different result from that in Gonzalez. The principles

developed in Chamberlain, as we explained in Gonzalez, demonstrate that the

5 This case is cited for its persuasive valus pursuant to Section 414 of the Commonwealth
Court’s Internal Operating Procedures.
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applicability of Section 402.6 of the Law depends upon whether a claimant is
incarcerated within the meaning of the Law. Claimant here concedes that he was
incarcerated, (Claimant’s Br. at 10, 28.) Further, even if Claimant argued that he
was not incarcerated within the meaning of Section 402.6 of the Law, Claimant’s
sentence is different from the sentence of home confinement at issue in
Chamberlain, because Claimant was confined, at least part of the week, in a
correctional facility af the expense of taxpayers. In this sense, Claimant’s sentence
is similar to that of claimants participating in work release programs, which the
General Assembly clearly intended to preclude from receiving benefits when it
enacted Section 402.6 of the Law. Accordingly, we reject Claimant’s argument as
to the legislative history of Section 402.6 of the Law.

Claimant next argues that the Board’s interpretation of Section 402.6
of the Law is overly punitive and contravenes the remedial purpose of the Law.
Specifically, Claimant maintains that the Law must be liberally construed so as to
provide the broadest possible benefits, Claimant explains that the Board’s
interpretation of Section 402.6 of the Law would unjustly prevent Claimant from
receiving benefits for seven and a half months even though the term of his sentence
was only two months.

Section 3 of the Law, relating to declaration of public policy,
provides that “[e]conomic insecurity due to unemployment is a serious menace to
the health, morals, and welfare of the people of the Commonwealth.” As such, it is
well-settled that “[t]he purpose of the Law is to be remedial and broadly construed

so that employees who become unemployed through no fault of their own are

7 Act of December 5, 1936, Second Ex, Sess., P.L. (1937) 2897, 43 P.S. § 752.
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provided with some semblance of economic security.”  Darby Twp. v
Unemployment Comp. Bd. of Review, 429 A.2d 1223, 1227 (Pa. Cmwlth, 1981).
“Conversely, disqualification provisions . . . should be narrowly construed and a
claimant must not be denied compensation unless he is unequivocally excluded by
the plain language of these provisions.” Penflex, Inc. v. Bryson, 485 A.2d 359, 365
(Pa. 1984). As noted above, the applicability of Section 402.6 of the Law is
dependent upon whether a claimant is incarcerated. The extent of a claimant’s
confinement is, at best, only relevant to a determination of whether a claimant is
incarcerated within the meaning of Section 402.6 of the Law, See Chamberlain,
Gonzalez. Claimant concedes that he was incarcerated, and, consequently, when
interpreted in light of the discussions above he is excluded from receiving
unemployment compensation benefits under Section 402.6 of the Law.
Accordingly, we reject Claimant’s argument that the Board’s intetptetation of
Section 402,6 of the Law is overly punitive and contravenes the remedial purpose

of the Law.?

¥ Within this argument, Claimant contends that the Board's interpretation also disregards
the purpose of a partial confinement sentence~-namely, so that an individual may work or search
for employment. We note, however, that although a sentence of partial confinement may be
appropriate for claimants who are employed or seeking employment, the receipt of
unemployment compensation benefils is not a purpose for which a partial release may be
granted. 42 Pa. C.S. § 9755(c) (providing that court may grant partial release to allow individual
to work, seck employment, engage in self-employment, attend educational institution, receive
medical treatment, or “devote time to any other purpose approved by the court”). Absent any
indication to the contrary, the Board’s interpretation of Section 402.6 of the Law does not clearly
undermine the purpose behind granting an individual a partial confinement sentence. We,
therefore, reject Claimant’s argument that the Board’s interpretation also disregards the purpose
of a partial confinement sentence.
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Last, Claimani contends that the Board’s interpretation of
Section 402.6 of the Law is not consistent with other sections of the Law.
Specifically, Claimant argues that Section 401(d)(1) of the Law,’ which requires a
claimant to be able and available for work to be eligible for benefits, has been
interpreted so as to allow claimants who are only partially available for work to be
eligible for benefits. Additionally, Claimant explains that a claimant who only
receives earnings for part-time work may also be eligible for benefits, Claimant
thus contends that in the interest of consistency Section 402.6 of the Law should be
construed so as to allow a claimant who is only incarcerated for part of the week to
be eligible for benefits.

Claimant’s argument concerning consistency involves provisions of
the Law that relate to a claimant’s cligibility for benefits. See Section 401 of the
Law (listing qualifications required for claimant to receive benefits); Section 4(g.1)
of the Law' (establishing credit week as every week in which claimant earned
sizteen times the minimum wage). Thus, if a claimant has only limited availability
for work or only earns part-time wages, he or she may still be eligible for benefits.
See, e.g., Rohde v. Unemployment Comp. Bd. of Review, 28 A.3d 237 (Pa.
Cmwilth, 2011) (holding that claimant’s limited availability did not remove him
from labor market and claimant was thus able and available for work).
Section 402.6 of the Law, however, is a provision which expressly relates to a

claimant’s ineligibility for benefits. Instead of providing the criteria with which a

® Act of December 5, 1936, Second Ex. Sess., P.L. (1937) 2897, as amended, 43 P.S.
§ 801(d)(1). |

10 Act of December 5, 1936, Second Ex. Sess., P.L. (1937) 2897, as amended, 43 P.S.
§ 753(g.1).
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claimant must comply in order to be eligible for benefits, Section 402.6 of the Law
was enacted for the purpose of precluding incarcerated claimants from receiving
benefits. It is not inconsistent, therefore, for the Board to interpret Section 402.6
of the Law as prohibiting a claimant from receiving benefits if the claimant has
been incarcerated for part of the week. Rather, the Board’s interpretation is
consistent, because the provisions concerning eligibility permit the Board to find a
claimant eligible for benefits when the claimant is only partially available for
work, and the provisions concerning ineligibility permit the Board to find a
claimant ineligible for benefits when the claimant is incarcerated for only part of
the week.

In further support of this reasoning, we note that although a claimant
may be eligible for unemployment compensation benefits under Section 401 of the
Law, as amended, 43 P,S, § 801(d), other provisions of the Law may nevertheless
render that claimant not efigible for benefits as a matter of law, including
Section 402.1 of the Law, added by the Act of July 6, 1977, P.L. 41, as amended,
43 P.S. § 802.1," and Section 402.6 of the Law. These statutory provisions,
therefore, render a claimant incligible for benefits as a matter of law without
reference to or consideration of his ability or availability to work, Thus, factual
circumstances that would go into consideration of whether a claimant is able and

available for work, such as the time periods during which a claimant is available

1 gection 402.1 of the Law renders ineligible for benefits a claimant who is otherwise
eligible for benefits under Section 401(d) of the Law. Section 402.1 of the Law provides that
school employees are ineligible for benefits during the petiod between successive academic
years or terms or during school breaks “if such individual performs such services in the first of
such academic years or terms and if there is a reasonable assurance that such individual will
perform services in the second of such academic years ot terms.”
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for work, are not relevant to ineligibility provisions such as Sections 402.1 and
402.6 of the Law." |

Finally, we harmonize our construction of Section 402.6 of the Law
with the underlying statutory policy, as reflected in Section 3 of the Law, that
being to provide benefits to “persons unemployed through no fault of their own.”
Section 3 of the Law is aspirational and provides a resource for construing or
interpreting the Law. Section 3, however, cannot supersede an express provision
of the Law that precludes certain claimants from collecting benefits. Section 402.6
of the Law, in essence, bars incarcerated individuals from receiving benefits,
regardless of whether the incarceration led to the claimant’s unemployment. In
this case, as noted above, the circumstances of Claimant’s separation from
Employer is not before us. Even if we assume, however, that Claimant’s
separation and resulting unemployment was not his fault, it is indisputable that
Claimant’s conduct led to his conviction and incarceration, the latter of which
rendered him ineligible under Section 402.6 of the Law. As reasonably interpreted
by the agency charged with enforcing it, Section 402.6 of the Law essentially

creates a collateral civil consequence to incarceration. We see no conflict between

12 Claimant’s argument that the use of the term “during” in Section 402.6 of the Law
requires continuity of incarceration throughout the week in order for a claimant to be ineligible
for benefits would mean that anytime a claimant is incarcerated for less than 100% of the week,
he would not be ineligible for benefits under Section 402.6. Instead, his eligibility would be
dependent upon whether, despite his incarceration, he is able and available for work. Thus,
Claimant appears to ask us to consider the effect of his weekend incarceration on his eligibility
for benefits as if it were merely a question of whether he is able and available for work under
Section 401(d) of the Law, Such an approach to an incarcerated claimant’s eligibility for
benefits would, in effect, render the provisions of Section 402.6 mere surplusage. See Walker,
842 A.2d at 400.
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a statutory provision that renders a claimant ineligible for benefits due to his own
conduct and Section 3 of the Law."

In short, the Board’s interpretation of Section 402,6 of the Law is not
clearly erroncous, and it is entitled to deference. Claimant’s arguments in suppott
of an alternative construction that would render an incarcerated individual
ineligible for unemployment benefits only is he is incarcerated throughout the
duration of the week (e, 24 hours/7 days per week) are not sufficiently
compelling to override the deference afforded to the Board, We, therefore, affirm

the Board’s order.,

P. KEVIN BROBSON, J ugge

Judge Wojcik dissents.

13 We also do not find the rule of lenity applicable in this case. The rule of lenity
provides that ambiguous provisions in a penal statute must be strictly construed against the
government. See McGrath v. Bureau of Prof. and Occupational Affairs, 146 A.3d 310, 316 (Pa,
Cmwlth. 2016) (en banc); see also 1 Pa. C.S, § 1928(b)(1) (requiring strict construction of penal
provisions of statute). “Penal statutes are statufes that define criminal offenses and specify their
corresponding fines and punishment.” Commonweaith v. Stone and Co., 788 A.2d 1079, 1082
(Pa. Cmwith, 2001). Although the rule of lenity is not strictly confined to criminal statutes,
McGrath, the statute at issue must still be penal in nature in that it (a) defines an offense
and (b) imposes a corresponding fine or punishment. Section 402.6 of the Law is a provision
that establishes eligibility for a public benefit program (unemployment compensation). It neither
defines an offense nor imposes a fine or punishment for an offense. It only purports to exclude a
class of potential claimants, those incarcerated, from eligibility for weekly benefits. Accordingly,
it is not a penal provision, and the rule of lenity does not apply.
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The majority has carefully parsed the words of Section 402.6 of the
Unemployment Compensation Law (Law)' and concluded that its directive on the
eligibility of incarcerated persons for unemployment compensation is ambiguous.
I agree with that conclusion, I part company with the majority in its decision to
resolve the ambiguity against Daniel Harmon (Claimant), who is subject only to
partial confinement and available to work Monday through Friday. Because the
Law is remedial in nature, ambiguities therein should be resolved in favor of
coverage. Accordingly, I respectfully dissent,

The majority acknowledges, correctly, the remedial natute of the Law.

It quotes, with approval, this Court’s recitation that the “purpose of the Law is to

! Act of December 5, 1936, Second Ex, Sess., P.L. (1937) 2897, added by the Act of October 30,
1996, P.L. 738, as amended, 43 P.5. §802.6.



be remedial and broadly construed so that employees who become unemployed
through no fault of their own are provided with some semblance of economic
security,” Darby Township v. Unemployment Compensation Board of Review, 429
A2d 1223, 1227 (Pa. Cmwlth. 1981). The majority also acknowledges that
statutory disqualification provisions “should be narrowly construed and a claimant
must not be denied compensation unless he is unequivocally excluded by the plain
language of these provisions.” Penflex, Inc. v. Bryson, 485 A.2d 359, 365 (Pa.
1984). OQur task is to apply these principles to Section 402.6 of the Law, which

states as follows:

An employe shall not be eligible for payment of unemployment

compensation benefits for any weeks of unemployment during

which the employe is incarcerated after a conviction.
43 P.S. §802.6(a) (emphasis added).

Prior to the 1996 enactment of Section 402.6, incarcerated inmates on
work release were able to collect unemployment compensation. See Greer v.
Unemployment Compensation Board of Review, 392 A.2d 918 (Pa. Cmwlth. 1978).
In Chamberlain v. Unemployment Compensation Board of Review, 114 A.3d 385,
396 (Pa. 2015), our Supreme Court observed “that Section 402.6 was cnacted to
change the law originally established by the Commonwealth Court’s decision in
Greer by precluding unemployment compensation benefits to those claimants who

”2

are incarcerated in prison and eligible for work release.”” The question here is the

2 ¥ doing so, the Supreme Court relied on the comments of Representative William Lloyd, the
proponent of the legislation, who stated:
Mz, Speaker, this amendment would put into the Unemployment Compensation
Law a prohibition which is similar to one which we inserted into the workers’
compensation law in 1993, Specifically, this amendment says that someone who
is incarcerated after a conviction does not receive unemployment benefits.
(Footnote continued on the next page . . .)
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meaning of the phrase “any weeks of unemployment during which the employe is
incarcerated....” 43 P.S. §802.6 (emphasis added). Does “during” mean
throughout the week of unemployment or does it mean a single point of time
within that week?

The word “during” is defined two ways. It means (1) “throughout the
" duration of,” and (2) “at a point in the course of.” MERRIAM-WEBSTER’S
COLLEGIATE DICTIONARY 360 (10" ed. 1997). Because “during” has two
reasonable meanings, Section 402.6 is ambiguous. The majority chooses the
second dictionary defiition of “during,” but T would choose the first definition.
This broader definition is more appropriate given our duty to give a broad
construction to the Law’s remedial program and a narrow construction to a
disqualification from that program.

The sentencing court ordered Claimant to serve his 60-day sentence
on weekends so that he could keep his job. Under the first dictionary definition of
“during,” Claimant is not incarcerated “throughout the duration of” the week. He
is not, therefore, automatically disqualified. Indeed, he is able to work Monday
through Friday, 9:00 am, to 5:00 p.m., a typical work week. To deny him
compensation because he spends weekends in prison is punitive and not consistent

with the remedial purpose of the Law,

(continued . ..)
I learned to my surprise a month or so ago from a business in my district that it is
possible now, if you are convicted and you are in prison and you gualify for work
release and your employer does not want you back, you then get unemployment
compensation. This businessman in my district and the other employees in that
company do not think that is right; I do not think that is right either, and 1 think
we ought to change the law.

Id. (citing 1996 Pa. Legis. J., House, p. 835 (May 13, 1996)) (emphasis added).
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The General Assembly has directed that when the words of a statute
“are not explicit,” we may ascertain legislative intent by considering a number of
factors. 1 Pa. C.S. §1921(c).> One factor, of the eight, is “administrative
interpretations.” 1 Pa. C.S. §1921(c)(8). “[A]lthough courts often defer to an
agency’s interpretation of the statutes it administers, where ... the meaning of the
~ statute is a question of law for the court, [and the court is] convinced that the
agency’s interpretation is unwise or erroneous, that deference is unwarranted.”
Rosen v. Bureau of Professional and Occupational Affairs, State Architects
Licensure Board, 763 A.2d 962, 968 (Pa. Cmwith. 2000). Such is the case here.

In explaining its holding, the Board stated as follows:

Section 402.6 of the Law states that a claimant is disqualified
for any weeks in which he is incarcerated after conviction. The
record is clear that the claimant spent a portion of each of the
weeks at issue confined to the Philadelphia County prison
system. Although he was able to work part of those weeks in a
work release program, this does not change the fact that he was
incarcerated during those weeks;, and the Section 402.6
disqualification still applied. See Kroh v. UCBR, 711 A.2d

3 Section 1921(c) states:

When the words of the statute are not explicit, the intention of the General
Assembly may be ascertained by considering, among other matters:

(1) The occasion and necessity for the statute.

(2) The circumstances under which it was enacted.
(3) The mischief to be remedied.

(4) The object to be attained.

(5) The former law, if any, including other statutes upon the
same or similar subjects.

(6) The consequences of a particular interpretation.
(7) The contemporaneous legislative history.
(8) Legislative and administrative interpretations of such statute.

1 Pa. C.S. §1921(c).
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1093 (Pa. Cmwlth, 1998)(affirming the Board’s denial of

benefits to a claimant under Section 402.6 during weeks that he

was eligible for work releage). The Kroh holding was

unaffected by the recent opinion of Chamberlain v. UCBR, 83

A.3d 282 (Pa, Cmwlth, 2014), so denial of benefits is required

for an incarcerated claimant who is able and available for work

release,

Board Adjudication, 4/15/2015, at 1 (emphasis added). The Board did not address
the meaning of the word “during.” Rather, it focused solely on the word
“incarcerated.” Because the Board did not address the ambiguity in Section 402.6,
it is impossible to give its holding any deference.

The other problem with the Board’s rationale is that it rests upon the
etroneous supposition that Claimant was in a “work release” program. He was not.
Claimant was serving a sentence of partial confinement, which is imposed
“Iwlhere the court determines the rehabilitative needs are high and the risk to the
public posed by the offender ... is sufficiently low.” Commonwealth v. Pation,
597 A.2d 1216, 1218 (Pa. Super. 1991), From Sunday afternoon at 3:00 p.m, until
Friday evening at 5:00 p.m., Claimant is at liberty and able to work, He is not
under the confines of any penal institution.

The Statutory Construction Act directs that where the words of the
statute are not explicit, we may look, inter alia, at the “occasion and necessity for
the statute,” and the “former law, if any, including other statutes upon the same ot
similar objects.” 1 Pa. C.S. §1921(c)(1), (5). Our Supreme Court has undertalken
this exercise. In Chamberlain, it held that Section 402.6 was enacted to end the
eligibility of inmates on wotk release for unemployment compensation, This
Court has further elaborated that Section 402.6 was enacted to bar prisoners “living

at taxpayers’ expense to [be able] to receive unemployment compensation just

because they were eligible for work release”  Kroh v. Unemployment
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Compensation Board of Review, 711 A2d 1093, 1096 (Pa. Cmwlth. 1998). A
person on house arrest does not live at taxpayer expense. Accordingly, the
Supreme Court held that Section 402,6 did not disqualify a person on house arrest
from receiving unemployment benefits. Chamberlain, 114 A.3d at 396.

The majority ocites a memorandum opinion, Gonzalez V.
Unemployment Compensation Board of Review, (Pa. Cmwlth., No. 1825 C.D.
2014, filed August 18, 2015), and suggests that there is no need for a “different
result” here. But there is. Gonzalez neither acknowledged nor addressed the
ambigpity of the word “during” in Section 402,6 of the Law. Rather, Gonzalez
focused on the plain meaning of the word “incarcerated” and did not mention the
word “during.”

The Board argues that incarceration at any point in the week, whether
for two days or one hour, renders an employee ineligible for unemployment
compensation, Under this view, a person atrested for disorderly conduct on Friday
night, who spends one night in jail, pleads guilty and gets a sentence for time
served, is ineligible for unemployment compensation for the entire week. This
outcome is not consistent with the principle that a disqualification provision should
be narrowly construed. Penflex, 485 A.2d at 365, Notably, “a legislative measure
will be considered penal where ... the effect of the statute is so harsh that ‘as a
matter of degree’ it constitutes punishment.” Evans v. Pennsylyvania Board of
Probation and Parole, 320 A.2d 904, 912 (Pa. Cmwlth. 2003) (emphasis added).
A penal provision “shall be strictly construed.” 1 Pa. C.S. §1928(b)(1).4

4 Had the trial court sentenced him to serve the 60 days consecutively, then Claimant would be
eligible for unemployment in two months. The weekend sentence extended his disqualification
for more than six ronths, This is punitive.
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Unlike the incarcerated inmate on wotlk release, Claimant does not
live at taxpayer expense. Other than his weekend meals from the government, he
bears the burden of maintaining a place to live, securing transportation and
providing for all the necessities of life. Claimant’s weekend incarceration may be
his “fault,” but his unemployment is not.

Section 3 of the Law, entitled “Declaration of Public Policy,” states,

in relevant part, as follows:

Feonomic insecurity due to unemployment is a serious menace

to the health, morals, and welfare of the people of the

Commonwealth. Tnvoluntary unemployment and its resulting

burden of indigency folls with crushing force upon the

unemployed worker, and ultimately upon the Commonwealth

and its political subdivisions in the form of poor relief

assistance. Security against unemployment and the spread of

indigency can best be provided by the systematic setting aside

of financial reserves to be used as compensation for loss of

wages by employes during periods when they become

unemployed through no fault of their own.
43 P.S. §752 (emphasis added). The declaration of policy in Section 3 “is to be
considered in construing” the Law. Department of Labor and Industry, Bureau of
Unemployment and Unemployment Compensation v. Unemployment Compensation
Board of Review, 24 A.2d 667, 667 (Pa. Super. 1942). Claimant’s potential
indigency falls “ultimately upon the Commonwealth and its political subdivisions
in the form of poor relief assistance.” 43 P.S. §752. To deprive Claimant of
unemployment compensation not only punishes him, it also burdens the system by
which we provide relief to the indigent. This result is not consistent with the

directive in Section 3 on the proper construction of the Law, let alone any remedial

statute.
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I construe the “weeks of unemployment during which the employe is
incarcerated” to mean that an employee is automatically disqualified only where he
is incarcerated “throughout the duration of” the week. MERRIAM-WEBSTER’S
COLLEGIATE DICTIONARY 360 (10" ed. 1997). He may still be disqualified if his
lesser term of incarceration adversely affects the Law’s tequirement that he be
“able to work and available for suitable work.” Section 401(d)(1) of the Law, 43
P.S. §801(d)(1).> I would reverse the Board’s adjudication and remand the case for

further proceedings.
T

MARY HAXINAH LEAVITT, President Judge

Judge Wojeik and Judge Cosgrove join in this dissenting opinion.

5 "he availability requirement is not absolute. The Law does not requite the claimant to “be
available for full-time work, for permanent work, for his most recent work, or for his customary
job, so long as the claimant is ready, willing and able to accept some suitable work.” Rohde v.
Unemployment Compensation Board of Review, 28 A.3d 237, 243 (Pa. Cmwlth, 2011).
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IN THE COMMONWEALTH COURT OF PENNSYL VANIA

Danie] Harmon,
Petitioner

V.

Unemployment Compensation :
Board of Review, »  No, 787 C.D. 2015
Respondent :  Argued: March 8, 2017

BEFORE:; HONORABLE MARY HANNAH LEAVITT, President Judge
HONORABLE ROBERT SIMPSON, Judge
HONORABLE P, KEVIN BROBSON, Judge
HONORABLE ANNE E. COVEY, Judge
HONORABLE MICHAEL H. WOICIK, Judge
HONORABLE JULIA XK. HEARTHWAY, Judge
HONORABLE JOSEPH M. COSGROVE, Judge

DISSENTING OPINION
BY JUDGE COSGROVE FILED: June 7, 2017

I join the thoughtful dissent of President Judge Ieavitt in its entirety.

1 write separately to emphasize several additional points.

In fulfilling our duty to discem the intent of the General Assembly

whenever statutory interpretation is part of our decision making, we are not limited

to examination of the particular provision before us but must instead view the

entire body of legislation as an organic whole. We, indeed, are compelled to do so,

President Judge Leavitt carefully outlines how the Majority mistakenly limits the

interpretation of Section 402.6 of the Unemployment Compensation Law (Law).'

In doing so, the Majority contradicts the Law’s “remedial and humanitarian []

purpose ... [thus] frustrat[ing its objectives] by slavish adherence to technical and

' Act of December 5, 1936, Second Ex. Sess., P.L. (1937) 2897, added by the Act of

October 30, 1996, P.1., 738, as amended, 43 P.S. §802.6,



artificial rules.” Lehr v. Unemployment Compensation Board of Review, 625 A.2d
173, 175 (Pa. Cmwlth, 1993)(internal citations omitted), We would be wise
therefore to embrace the President Judge’s analysis, and rest there, Suspecting the
Majority will not accept this invitation, there is additional reason to rethink what it
proposes.

Although this case is before us in the unemployment benefit context,
what is really at its core is the sentencing decision of a trial judge. While criminal
law and its processes do not fit neatly into this Court’s wheelhouse, we cannot
ignore the profound experience a judge has in sentencing another, In fact, in no
other area of the law is a judge’s decision more consequential and impactful to the
party before him or her, “If the hundreds of American judges who sit on criminal
cases were polled as to what was the most trying facet of their jobs, the vast
majority would almost certainly answer ‘Sentencing.” In no other judicial
function is the judge more alone; no other act of his [or hers] carries greater
potentialities for good or evil than the determination of how society will

52

treat its transgressors.,” See Judge Irving R. Kaufman, Sentencing: The Judge’s

Problem, Atlantic Monthly, January 1960, available at
htip://www theatlantic.com/past/docs/unbound/flashbks/death/kaufman.htm, (last
viewed May 19, 2017).

The General Assembly guides the sentencing decision and directs the
judge to consider, among other things, “the rehabilitative needs of the defendant.”
42 Pa.C.S. § 9721(b). These considerations are applied to the array of alternatives
outlined by statute, which include the possibility of a sentence of partial
confinement such as that imposed on Daniel Harmon (Claimant) pursuant to 42 Pa,
C.S. § 9721(a)(3). As the President Judge rightly notes, this sentence allowed

Claimant to serve time in a manner which provided him with complete libetty to
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remain employed during the normal workweek. Particularly tailored to Claimant,
this sentence fulfills the statutory purpose of addressing his rehabilitative needs.
Although circumstances cost him employment through no fault of his, receipt of
unemployment benefits nonetheless would have supported Claimant’s
rehabilitation given the requirement in Section 401(b)}(1) of the Law that benefits
must accompany supervised efforts to seck employment.> By construing Section
402.6 as it does, the Majority interferes with this rehabilitative effort in a way the
legislature cannot have intended.

Whatever the motivation behind the enactment of Section 402.6,” it
would be the epitome of illogic for the General Assembly to consfruct a
mechanism for courts to fashion a rehabilitative remedy for transgressors with one
statute, only to have that remedy eviscerated through exercise of another statute,
particularly when the latter has only a “humane” and “remedial” purpose.

For these reasons, as well as those articulated by the President Judge, I

am compelled to dissent.

J

JOSEPH M. COSGROVE, Judge

President Judge Leavitt and Judge Wojcik join in this dissent.

% Act of December 5, 1936, Second Ex, Sess., P.L., (1937) 2897, as amended, 43 P.S, §
801(b)(1).

? President Judge Leavitt’s reference to the legislative sponsor’s quote is quite telling,
See Harmon v. Unemployment Comp. Bd. of Review, (Pa. Cmwlih,, No, 787 C.D. 2015, filed
June 7, 2017) (Leavitt, P.J., dissenting, slip op. at 2 n.2),
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