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I. STATEMENT OF SUBJECT MATTER JURISDICTION AND 
APPELLATE JURISDICTION. 

The United States District Court for the Eastern District of Pennsylvania had 

subject matter jurisdiction pursuant to the 28 U.S.C. § 1441, which governs 

removal of state court actions to federal courts by defendants. Although the action 

was remanded, the District Court retained jurisdiction to address Plaintiff-

Appellees’ request for fees and costs caused by allegedly improper removal. See 28 

U.S.C § 1447(c). 

On April 13, 2018, the District Court issued a final Order and Memorandum, 

granting Appellees’ Motion for Remand and holding that Appellant Senator Joseph 

B. Scarnati III was required to reimburse Appellees for fees and costs in his 

personal capacity, rather than his official capacity. See 4/13/2018 Order (the 

“Order”) (App. 2); 4/13/2018 Memorandum (the “Memorandum”) (App. 3). This 

Court has appellate jurisdiction over this matter pursuant to 28 U.S.C. § 1291. 

Accord Roxbury Condo. Ass'n, Inc. v. Anthony S. Cupo Agency, 316 F.3d 224, 226 

(3d Cir. 2003) (explaining that this Court has appellate jurisdiction over challenges 

relating to an award for fees and costs relating to removal under 28 U.S.C § 1441). 
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II. STATEMENT OF ISSUES PRESENTED FOR REVIEW. 

1. Whether the District Court erred in holding Appellant Senator Scarnati 

personally liable for fees and costs incurred as a result of removal, see 

Memorandum at 17 (App. 19), where he was not involved in the 

underlying action – or any matter related thereto – in his personal 

capacity, and where Appellees’ Motion for Remand was directed at 

Senator Scarnati solely in his official capacity.1 

2. Whether the District Court erred in finding that Appellant Senator 

Scarnati lacked an objectively reasonable basis for removing the action 

and, on that basis, imposed liability for fees and costs, see 

Memorandum at 11-12 (App. 13-14), despite being presented with clear 

legal authority to the contrary (App. 410).  

3. Whether the District Court erred in calculating the total sum of 

compensable fees and costs, see Order (App. 1), and ignoring the settled 

Lodestar method. (App. 15-19). 

 
 
 
 
 
 
 

                                                 
1 Senator Scarnati is mindful that, under the Local Rules of this Court, he is 

required to not only indicate the specific pages of the appendix containing the 
lower court’s ruling on an issue presented for review, but also showing that such 
issue was “raised,” and “objected to[.]” 3d Cir. L.A.R. 28.1(a)(1). However, as 
explained below, the question of Senator Scarnati’s individual liability had not 
been raised in any way by any of the parties or the District Court prior to the 
entrance of the Order; as such, compliance with that provision is impossible. 
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III. STATEMENT OF RELATED CASES AND PROCEEDINGS. 

The specific issues presented for this Court’s review – related to the District 

Court’s award of fees and costs and its allocation of liability – are not the subject 

of any other action presently before this Court, or any other past or present legal 

action, arbitration, or administrative proceeding and have not been. However, the 

underlying legal dispute pertaining to the Pennsylvania Congressional 

Redistricting Act of 2011, see 25 P.S. §§ 3596.101, et seq. (the “2011 Plan”), has 

been the subject of three other actions in addition to the present one. 

A. Agre v. Wolf. 

On October 2, 2017, a group of voters initiated an action in the United States 

District Court for the Eastern District of Pennsylvania, seeking a declaration that 

the 2011 Plan violated the Elections Clause of the United States Constitution, see 

U.S. CONST. Art. I, Sec. 4, as well as their First and Fourteenth Amendment rights, 

see U.S. CONST. amend. I & XIV, and an injunction prohibiting further use of the 

2011 Plan. See Agre v. Wolf, 284 F. Supp. 3d 591 (E.D. Pa. 2018). Although 

Senator Scarnati was not originally named as a defendant, he – along with Speaker 

of the Pennsylvania House of Representatives Mike Turzai (“Speaker Turzai”) – 

successfully moved to intervene. The matter was eventually assigned to a three-
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judge panel pursuant to 28 U.S.C. § 2284(a),2 consisting of the Honorable D. 

Brooks Smith, Chief Judge of this Court; the Honorable Patty Schwartz, a Circuit 

Judge of this Court; and the Honorable Michael M. Baylson, District Judge from 

the Eastern District of Pennsylvania, who also presided over the matter presently 

before this Court. Id. at § 2284(a). A four-day trial concluded on December 7, 

2017, and on January 10, 2018, the panel entered a final judgment in favor of 

Defendants, with Judge Baylson dissenting. Judge Smith and Judge Schwartz filed 

separate concurring opinions agreeing with the disposition, but for differing 

reasons.3 Plaintiffs subsequently lodged an appeal with the United Sates Supreme 

Court, where it is presently pending. 

B. Diamond v. Torres. 

On November 9, 2017, another challenge was filed to the 2011 Plan in the 

United States District Court for the Eastern District of Pennsylvania. The 

allegations largely tracked those in Agre. Senator Scarnati, again joined by Speaker 

Turzai, successfully moved to intervene and obtained a stay pending the resolution 

                                                 
2 Section 2284 provides: “[a] district court of three judges shall be convened 

when otherwise required by Act of Congress, or when an action is filed 
challenging the constitutionality of the apportionment of congressional districts or 
the apportionment of any statewide legislative body.” Id. [full cite needed] 

 
3 Specifically, Judge Smith reasoned that Plaintiffs’ political gerrymandering 

claim was not justiciable, while Judge Schwartz would have ruled that Plaintiffs’ 
challenge was unsustainable under the particular facts before the panel.  
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of Agre. After Agre was decided, the matter was stayed once again following the 

State Supreme Court’s January 22 per curiam order invalidating the 2011 Plan, see 

League of Women Voters of Pa. v. Commonwealth of Pa. 175 A.3d 282 (Pa. 2018) 

(per curiam), and was subsequently dismissed pursuant to joint stipulation of the 

parties. 

C. Corman v. Torres. 

On February 22, 2018, various members of the United States Congress, 

along with the Majority Leader of the Pennsylvania State Senate, Jacob Corman, 

and the Chairman of the Senate State Government Committee, Michael Folmer, 

commenced an action in the United States District Court for the Middle District of 

Pennsylvania seeking to enjoin the State officials responsible for overseeing 

elections from implementing the State Supreme Court’s new judicially-devised 

redistricting scheme. Specifically, Plaintiffs argued that: (a) conducting the 

forthcoming elections under the newly-drawn boundaries would violate the 

Elections Clause of the United States Constitution, as the State Supreme Court 

performed a function expressly delegated to the State General Assembly; and (b) 

even if the decision to invalidate the 2011 Plan was sustainable as an abstract legal 

proposition, the State Supreme Court violated that provision by promulgating a 

new map without affording the legislature an adequate opportunity to redress the 

alleged infirmity.  
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On March 19, 2018, the District Court entered a per curiam order dismissing 

the action on the pleadings, finding that the Plaintiffs lacked standing. On April 3, 

2018, a pro se individual filed a Motion in the District Court, seeking to intervene 

and requesting reconsideration of dismissal. That Motion was denied, which is the 

subject of an appeal currently pending before this Court. 
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IV. STATEMENT OF FACTS 

On June 15, 2017, Appellees, a group of Pennsylvania voters, commenced 

the underlying state court action in the Commonwealth Court of Pennsylvania, 

challenging the 2011 Plan on various state law grounds. See Notice of Removal, 

Ex. A (App. 44). In addition to Senator Scarnati and Speaker Turzai, both of whom 

were named solely in their official capacities as the President Pro Tempore of the 

State Senate and Speaker of the House of Representatives, Appellees also named 

the following Executive Branch officials as defendants (the “Executive 

Defendants”): Governor Thomas W. Wolf, Lieutenant Governor Michael J. Stack 

III, Secretary of the Commonwealth Pedro D. Cortez,4 and Commissioner of the 

Bureau of Commissions, Elections, and Legislation of the Pennsylvania 

Department of State, Jonathan M. Marks. Notably, all of the Executive Defendants 

were also named solely in their official capacities (App. 43). 

On November 9, 2017, acting upon an application submitted by Appellees, 

the Pennsylvania Supreme Court assumed plenary jurisdiction over the case. In the 

per curiam order announcing its decision to exercise jurisdiction, the State 

Supreme Court directed the Commonwealth Court to assign the matter to a 

                                                 
4 Because Secretary Cortez resigned after the action was filed in the 

Commonwealth Court, Robert Torres, who became acting secretary was 
substituted for Pedro Cortez by operation of law. The record does not demonstrate 
that any of the parties took any formal steps to effectuate the substitution. 

Case: 18-1838     Document: 003112942343     Page: 13      Date Filed: 05/29/2018



 

{01415760;v2 }- 8 - 
 

commissioned judge of that tribunal “to conduct all necessary and appropriate 

discovery, pre-trial and trial proceedings so as to create an evidentiary record on 

which [Appellees’] claims may be decided (App. 320).  

In the meantime, on October 23, 2017 Governor Wolf issued a Writ of 

Election, setting a special election for March 13, 2018 to fill the vacancy created in 

the 18th Congressional District as a result of a resignation (App. 317). In direct and 

specific response to the Writ of Election, Senator Scarnati, who was named in the 

state court suit solely in his official capacity, removed the state court litigation to 

the District Court. The District Court’s first electronic notice of the opening of the 

matter was sent via the CM/ECF system at 3:39 P.M. on November 15, 2017. After 

various filings, including an emergency motion to remand by Senator Scarnati 

himself, at 2:55 P.M. on November 16, 2017 (App. 369), the District Court entered 

an order remanding the case back to state court.5  

                                                 
5 After the action was remanded, Judge Brobson of the Commonwealth 

Court held evidentiary hearings and on December 29, 2017 issued his 
Recommended Findings of Fact and Conclusions of Law, opining that the 2011 
Plan should be upheld. See League of Women Voters v. Commonwealth, 178 A.3d 
737, 786 (Pa. 2018). The State Supreme Court promptly listed the matter for oral 
argument and issued an expedited briefing schedule. See id. at 767. Appellees, 
joined by the Executive Defendants, submitted briefs in opposition to Judge 
Brobson’s recommendation and urged the court to invalidate the 2011 Plan. 
Senator Scarnati and Speaker Turzai, on the other hand, argued that such relief was 
inappropriate. The State Supreme Court, on a four-three vote, subsequently entered 
a per curiam Order on January 22, 2018, invalidating the 2011 Plan and fixing a 
timeline for the submission of a remedial map for its review. See 175 A.3d 282 
(per curiam). On February 7, 2018, the court issued an opinion explaining its 
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Shortly thereafter, Senator Scarnati, acting through undersigned counsel 

representing him in his official capacity, offered to resolve the dispute for $9,650, 

chiefly to reimburse Appellees’ counsel for the inconvenience of traveling to a 

hearing that proved largely unnecessary (App. 412-13). Appellees declined the 

offer and, instead, filed a Motion for Fees and Costs (the “Motion”), arguing that 

Senator Scarnati lacked an objectively reasonable basis for removal, and seeking 

nearly $50,000 in attorneys’ fees for a case that was “live” in the District Court for 

less than 24 hours (App. 412-13). The matter, according to Appellees, was staffed 

by 10 attorneys, who billed in excess of 80 attorney hours, and purportedly 

generated fees and $3,000 in costs. Of the 80 hours, nearly 20 hours 

(approximately 25% of the total hours) was spent exclusively on drafting the 

Motion. On average, Appellees sought over $600 per hour for each attorney.  

On April 13, 2018, the District Court entered an Order granting the Motion 

in part (the “Order”), pursuant to its authority under 28 U.S.C. § 1447(c) (relating 

to the imposition of fees for improper removal) (App. 1). The District Court 

awarded $29,360.02 in fees and costs, but offered little insight into how this figure 

was derived (App. 1). Furthermore, in its Memorandum accompanying the Order, 

under a heading titled, “Who Should Be Responsible for Payment of These Fees 

                                                 
rationale for declaring the 2011 Plan unconstitutional. See Because the 
aforementioned deadlines were ultimately not satisfied, the State Supreme Court 
ordered the implementation of its own redistricting scheme on February 19, 2018. 
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and Costs,” the District Court stated: “Under all the circumstances, the Court finds 

that Senator Scarnati should personally be liable for these fees and costs.” 

Memorandum at 17 (App. 19). No further rationale was offered for this holding; 

notably, however, the Court expressly refused to find an “improper motive or bad 

faith.” See id. at 12 (App. 14). According to the Order, Senator Scarnati was 

required to remit payment within 14 days – i.e., by April 27, 2018. See Order (App. 

1). 

With respect to the merits of Appellees’ assertion that removal was 

improper, the Court’s rationale was, in essence, twofold. First, the District Court 

held that Senator Scarnati’s failure to secure consent from the Executive 

Defendants rendered removal improper (App. 10-11),6 and second, it held that the 

Writ of Election did not constitute an “other paper” and, thus, Senator Scarnati did 

not have thirty days from the issuance of that writ – i.e. until November 22, 2017 – 

to effect timely removal (App. 12-15). 

On April 16, 2018, Senator Scarnati filed a Notice of Appeal, and on April 

26, 2018, filed a Motion asking the District Court to stay its Order pending 

appellate review, specifically highlighting the considerable doubt surrounding the 

                                                 
6 Although Appellees also attempted to place Speaker Turzai’s consent at 

issue, the District Court’s discussion of this aspect of the removal is focused 
almost exclusively on the consent of the Executive Defendants and appears to 
make no finding as to “[w]hether or not the dispute with Speaker Turzai regarding 
consent was a simple misunderstanding[.]” (App. 10). 
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decision to hold Senator Scaranti personally liable. The following day, the District 

Court granted the Motion and entered an Order staying enforcement of the award.  
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V. SUMMARY OF ARGUMENT 

The District Court committed three discrete errors in granting Appellees’ 

request for fees and costs.  

First, and most importantly, because Senator Scarnati had never been 

involved in this action in his individual capacity, the District Court erred in holding 

him personally liable for fees and costs. The Order plainly contravenes settled 

precedent distinguishing between personal-capacity and official-capacity actions 

and admonishing courts to observe that distinction when allocating liability in 

actions involving governmental officials. Furthermore, the limited exceptions to 

this general rule are not presently relevant, as they are inapplicable under the facts 

of this case and, indeed, are not even mentioned in the District Court’s 

Memorandum Opinion accompanying the Order. 

Second, setting aside the clear error in imparting liability on a party who had 

no personal stake in this action, the District Court also erred in holding that Senator 

Scarnati lacked an objectively reasonable basis for removing the action, as it 

misinterpreted and overlooked several crucial legal principles in reaching that 

conclusion. 

 Third, and finally, even if Appellees are entitled to fees and costs, the 

District Court erred in calculating the amount they are owed. Not only did the court 

fail to apply the Lodestar method, which is the settled formula for calculating the 
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specific sum of money due for attorneys’ fees, but it also awarded fees for matters 

that, traditionally, are not compensable. 
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VI. STATEMENT OF STANDARD AND SCOPE OF REVIEW 

Generally, a District Court’s decision concerning the imposition of fees for 

improper removal under 28 U.S.C. § 1447(c) is reviewed for abuse of discretion. 

See Roxbury Condo. Ass'n, 316 F.3d at 227. However, as explained below, the 

three distinct issues implicated in this appeal are reviewed pursuant to this Court’s 

plenary standard of review, as they involve questions of law, or applications of fact 

to law. Although a District Court’s findings of fact are ordinarily entitled to 

considerable deference under the “abuse of discretion” standard, its legal 

conclusions, or applications of law to fact are subject to the more exacting scrutiny 

under the rubric of “plenary review.” See LaSalle Nat. Bank v. First Connecticut 

Holding Grp., LLC., 287 F.3d 279, 288 (3d Cir. 2002) (“An abuse of discretion 

occurs when the court bases its opinion on a clearly erroneous finding of fact, an 

erroneous legal conclusion, or an improper application of law to fact.”); see also 

Raab v. City of Ocean City, New Jersey, 833 F.3d 286, 292 (3d Cir. 2016) 

(acknowledging that a court’s decision pertaining to an award of fees is reviewed 

for abuse of discretion, but emphasizing that, if such a decision is based on 

conclusions of law, review is plenary). Indeed, in the specific context of an award 

of fees under the removal statute, this Court has explained that, while it is 

precluded “from reviewing the District Court's remand order for purposes of 

reversing it, ‘some evaluation of the merits of the remand order is necessary to 
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review an award of attorney's fees.’” Roxbury Condo. Ass'n, Inc. v. Anthony S. 

Cupo Agency, 316 F.3d 224, 227 (3d Cir. 2003). 

 Here, each of the errors at issue involve a purely legal inquiry. First, 

whether Senator Scarnati, in the absence of a specific finding of bad faith, may be 

held personally liable when he was not a party to the action, is a question of law. 

Second, whether the Governor was a nominal party whose consent was superfluous 

and whether the Writ of Elections constituted “other paper” under the statute are 

also legal questions. Third, the District Court’s calculation of the amount 

purportedly owed to Appellees similarly turns on the application of the law to the 

facts. 
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VII. ARGUMENT 

A. The District Court Erred in Imposing Personal Liability on 
Senator Scarnati in his Individual Capacity. 

In holding Senator Scarnati personally liable, the District Court violated 

settled judicial principles – expressed both by this Court and the United States 

Supreme Court – which cautioned courts against conflating official liability with 

personal liability. This distinction, moreover, is based on core due process 

principles; as such, even if the District Court’s conclusion – i.e. that a public 

official sued solely in his official capacity may be liable in his personal capacity – 

is somehow legally sustainable (which it is not), sanctioning Senator Scarnati 

without providing him adequate notice and an opportunity to defend himself 

violated due process. 

i. The District Court erred as a matter of law in finding 
Senator Scarnati personally liable for fees and costs 
Appellees incurred after suing him solely in his official 
capacity. 

 
The District Court, without analysis or explanation, found Senator Scarnati 

personally liable for attorneys’ fees and costs even though he was named as a 

defendant solely in his official capacity. As noted above, the District Court’s 

rationale in this respect consisted of a single sentence. See Memorandum at 17 

(App. 19) (“Under all the circumstances, the Court finds that Senator Scarnati 

should personally be liable for these fees and costs.”). This utter absence of any 
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substantive analysis is especially staggering given that Appellees never materially 

advanced any arguments along such lines. Because holding Senator Scarnati 

personally liable is simply inconsistent with federal court precedent and deprived 

him of due process, this Court should, at a minimum, reverse and vacate that 

particular aspect of the District Court’s Order. 

As a preliminary matter, substantial analogous authority – which the District 

Court did not even acknowledge, let alone discuss – contradicts its decision to hold 

Senator Scarnati personally liable for fees and costs in this action. Specifically, in 

the context of actions under 42 U.S.C. § 1983 (“1983 actions”), the U.S. Supreme 

Court, as well as this Court, have held that governmental officials sued in their 

official capacities generally may not be held personally liable for attorneys’ fees 

stemming from their actions. See Hutto v. Finney, 437 U.S. 678, 700 (1978) 

(“[L]egislative history makes it clear that in such suits attorney's fee awards should 

generally be obtained either directly from the official, in his official capacity, from 

funds of his agency or under his control, or from the State or local government 

(whether or not the agency or government is a named party).” (emphasis added)); 

Skehan v. Bd. of Trustees of Bloomsburg State Coll., 590 F.2d 470, 495 (3d Cir. 

1978) (applying the Supreme Court’s decision in Hutto).  

In terms of the underlying rationale, a common thread running through these 

decisions is that an “official-capacity” action “is not a suit against the official 
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personally, for the real party in interest is the entity[,]” and, indeed, such an action 

is “in all respects other than name, to be treated as a suit against the entity.” 

Kentucky v. Graham, 473 U.S. 159, 166 (1985) (emphasis in original); see also 

Monell v. Dep't of Soc. Servs. of City of New York, 436 U.S. 658, 690 n.55 (1978) 

(explaining that “official-capacity suits generally represent only another way of 

pleading an action against an entity of which an officer is an agent”).  

The United States Supreme Court’s Graham decision, where the Court was 

faced with essentially the inverse of the present circumstances, is distinctly 

instructive. There, various governmental officials were successfully sued in their 

personal (rather than official) capacities and the plaintiffs subsequently sought to 

collect attorneys’ fees from the state entity to which they belonged. Graham, 473 

U.S. at 162-63. The Supreme Court, however, held that the state entity may not be 

compelled to pay attorneys’ fees where officials are sued in their personal 

capacities. Collapsing the distinction between the individual, and the official 

capacity in which he is sued, the Court reasoned, is tantamount to permitting 

recovery against a non-party. Explaining that clear demarcation, the Court aptly 

concluded: 

That a plaintiff has prevailed against one party does not entitle him to 
fees from another party, let alone from a nonparty. Yet that would be 
the result were we to hold that fees can be recovered from a 
governmental entity following victory in a personal-capacity action 
against government officials. 
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Id. at 168. In sum, the thrust of the Supreme Court’s reasoning is that “liability on 

the merits and responsibility for fees go hand in hand[,]” and that “the party legally 

responsible for relief on the merits[,]” is also the party responsible for fees. Id.   

The same concerns are implicated here. Joseph Scarnati, a private citizen 

with protected interests like all other citizens, has suddenly been ordered to pay 

attorneys’ fees and costs, even though he was not a party to this action. 

Significantly, Senator Scarnati has never been involved in this – or, for that matter, 

any other action related to the subject of congressional redistricting – in his 

personal capacity. Rather, the “real party in interest,” id. at 166, was the President 

Pro Tempore of the State Senate; Senator Scarnati, for his part, was named only 

because he was the person occupying that post at the time of removal. Nor is there 

any basis in fact or law for concluding that Senator Scarnati somehow personally 

became a party when he removed.  

Applying the Supreme Court’s directive that liability for fees and costs is 

coextensive with responsibility for the relief brings the District Court error into 

sharper focus, as the relief Appellees sought – i.e. the institution of a new 

congressional redistricting plan – could only be afforded them by Senator Scarnati 

in his official capacity, not in his personal capacity.7 

                                                 
7 Notably, one of the factual scenarios that the Graham Court highlighted to 

illustrate the distinction between official and personal capacity suits actually 
manifested itself in this very action. Specifically, the Court noted that, while “[i]n 
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Moreover, transposing personal liability in this manner is against public 

policy because it “may cause state officers to ‘exercise their discretion with undue 

timidity.’” Hutto, 437 U.S. at 699 n.32; see also Owen v. City of Indep., Mo., 445 

U.S. 622, 653 n.37 (1980) (recognizing that “different considerations come into 

play when governmental rather than personal liability is threatened[,]” and 

concluding that “imposing personal liability on public officials could have an 

undue chilling effect on the exercise of their decision-making responsibilities, but 

that no such pernicious consequences were likely to flow from the possibility of a 

recovery from public funds”). 

Importantly, as well, there is no basis for concluding that these precepts are 

not equally applicable in the remand context. Although developed in the Section 

1983 context, the above-referenced concepts also have been discussed and adopted 

in other circumstances. See Andrews v. Daw, 201 F.3d 521, 524 (4th Cir. 2000) 

(relying on Graham to hold that a party sued “in his official capacity is [not] in 

                                                 
an official-capacity action in federal court, death or replacement of the named 
official will result in automatic substitution of the official's successor in office,” in 
a personal-capacity suit against such an official, the plaintiff would have to pursue 
his claim against the decedent's estate.  

Here, as noted above, when the action was initiated, Pedro Cortes was 
named as a Defendant in his official capacity as the Secretary of the 
Commonwealth. When Secretary Cortes resigned, his successor Secretary Torres 
was seemingly substituted automatically. Compare App. for Extraordinary Relief 
(reflecting Secretary Cortes in the caption); with Order Granting App. (listing 
Secretary Torres in the caption). 
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privity with himself in his individual capacity” for purposes of res judicata based 

on the distinction drawn in Graham); U.S. ex rel. Burlbaw v. Regents of New 

Mexico State Univ., 324 F. Supp. 2d 1209, 1217 (D.N.M. 2004) (noting that “[t]he 

individual-capacity lawsuit and the attendant qualified-immunity doctrine are not 

limited to § 1983 cases, but have been applied in numerous cases addressing 

alleged violations of various federal statutes” and collecting various authorities in 

support of that proposition) (citing Cornforth v. Univ. of Oklahoma, 263 F.3d 

1129, 1132–33 (10th Cir. 2001)); Tapley v. Collins, 211 F.3d 1210, 1215 (11th Cir. 

2000); Torcasio v. Murray, 57 F.3d 1340 (4th Cir.1995); United States ex rel. 

Adrian v. Regents of the University of California, 363 F.3d 298, 402 (5th Cir. 

2004). 

Finally, the only exception that has been recognized to the rule set forth 

above is in instances where the public official acts in bad faith. See Hutto, 437 U.S. 

at 700. A contrary rule, this Court has warned, would be “manifestly unfair when, 

as here, the individual officers have no personal interest in the conduct of the 

State’s litigation[.]” Sekhan, 590 F.2d at 495 (quoting Hutto, 437 U.S. at 699 n.32). 

Assuming, arguendo, the same principle applies under § 1447(c), the District 

Court expressly declined to find that Senator Scarnati acted in bad faith: “[T]his 

Court will not come to any conclusion that improper motive or bad faith is 
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involved. Strategic choices about jurisdiction are common in litigation.” 

Memorandum at 11-12 (App. 13-14).   

Given the substantial countervailing authority – and in light of the 

compelling precepts on which those decisions are predicated – it is clear that the 

District Court’s decision was plainly in error. 

ii. The District Court’s Imposition of Personal Liability on 
Senator Scarnati Violated his Right to Due Process. 

 
Because Senator Scarnati was not a party in his personal capacity to any of 

the underlying proceedings, the Order entered against him violated his due process 

rights. To explain, as evidenced by the Supreme Court’s repeated efforts to 

delineate the confines of official and personal liability, it is clear that the 

distinction is not mere formalism, but rather, raises core questions of fairness. See 

Hutto v. Finney, 437 U.S. 678, 699 n.32 (1978). Generally, before a court may 

award attorneys’ fees or costs, or otherwise sanction a party, it must provide notice 

of the pendency of the action so as to afford an opportunity to respond. The failure 

to do so violates due process. See McLaughlin v. Phelan Hallinan & Schmieg, 

LLP, 756 F.3d 240, 249 (3d Cir. 2014) (“Due process requires that the party 

against whom sanctions might be imposed receive notice that sanctions are being 

considered.”).   
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Here, Senator Scarnati was not put on notice that sanctions were being 

considered against him in his individual capacity, as Plaintiffs’ request for 

attorneys’ fees was directed at Senator Scarnati in his role as the State Senate 

President Pro Tempore. Similarly, the Court did not indicate at any point prior to 

entering the Order that Senator Scarnati may be personally liable for attorneys’ 

fees or costs incurred by Appellees solely in the exercise of his duties as an officer 

of the State Senate. In the absence of even a minimal opportunity to respond, the 

Order violates his due process protections. 

The decisions of the Supreme Court discussed above demonstrate that the 

scope of a public official’s personal liability is a matter of immense public import, 

and presents questions of constitutional dimensions.8 Both the United States 

Constitution and the public interest, therefore, are best served by reversing the 

Order of the District Court to avoid the clear infringements on Senator Scarnati’s 

due process guarantees, because “[i]n the absence of legitimate, countervailing 

concerns, the public interest clearly favors the protection of constitutional rights[.]” 

Council of Alternative Political Parties v. Hooks, 121 F.3d 876, 883–84 (3d Cir. 

1997). 

B. The District Court Erred In Holding that Senator Scarnati 
Lacked an Objectively Reasonable Basis for Removing the State 

                                                 
8 See Skehan, 590 F.2d at 495 (noting that failure to properly distinguish 

between a party’s personal and official capacity may also implicate constitutional 
concerns under the Eleventh Amendment). 
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Action as the Executive Defendants Were Nominal Parties Whose 
Consent Was Unnecessary and the Writ of Election Constituted 
“other paper” Under the Removal Statute. 

As a preliminary matter, it is necessary to set the proper analytical 

framework. Senator Scarnati is not presently before this Court to re-litigate the 

merits of his removal theory and this Court’s decision on this appeal need not pass 

on the underlying viability of Senator Scarnati’s basis for removal. Indeed, on 

balance, this Court may even find that Senator Scarnati’s legal arguments are 

unpersuasive. Nevertheless, it is plainly manifest that Senator Scarnati, at the very 

least, had an objectively reasonable basis for removal.  

Indeed, in reviewing Section 1447(c), the Supreme Court was persuaded that 

Congress did not intend to permit only “obvious cases” to be removed; the Court 

perceived instead that Congress understood certain non-obvious cases would be 

removed and yet later be deemed inappropriate for a federal court. See Martin 

Franklin Capital Corp., 546 U.S. 132, 140 (2005). The Supreme Court divined that 

the statute was not fashioned to mete out punishment in those cases where a party, 

acting reasonably, attempted to extend the law. See id. In other words, Martin sets 

forth what is – in actuality – a rather mundane proposition in this Circuit in 

particular; namely, a good faith or even novel legal argument, though unsuccessful, 

is not the fodder for a fee award. See Teamsters Local Union No. 430 v. Cement 

Express, Inc., 841 F.2d 66, 70 (3d Cir. 1988) (holding “novel and unsuccessful” 
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argument was “not plainly unreasonable” and thus did not warrant Rule 11 

sanctions) 

Accordingly, just because the legal theory for removal was not an “obvious” 

success, does not mean it warrants sanctions. See Martin, 546 U.S. at 140. With 

that in mind, as is made plainly apparent in the ensuing discussion, while Senator 

Scarnati’s grounds for removal may not have been “obvious,” he had reasonable 

grounds. 

i. The Executive Defendants were nominal defendants 
and the District Court’s determination to the contrary 
conflates two discrete concepts. 

 
In determining that Senator Scarnati’s failure to obtain consent from the 

Executive Defendants rendered removal objectively unreasonable, the District 

Court misinterpreted the settled principle that a removing party is not required to 

seek the consent of a nominal party. See Johnson v. SmithKline Beecham Corp., 

724 F.3d 337, 358 (3d Cir. 2013) (explaining that “a federal court must disregard 

nominal or formal parties” in determining whether removal was effective). Indeed, 

the principal rationale for the District Court’s decision in this respect, entails (at 

best) a perfunctory analysis of the central arguments concerning nominal parties. 

Rather than discussing those concepts, the District Court emphasized the fact 

that – in opposing Governor Wolf’s request to be dismissed from the action at the 

early stages of the state court proceedings – Senator Scarnati argued that the 
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Governor was “indispensable” to the action.9 Contrary to the District Court’s 

conclusion, however, Senator Scarnati’s argument that Governor Wolf was 

“indispensable” to the state court proceedings was not “blatantly inconsistent” with 

his position that Governor Wolf was “nominal.” (App. 11). 

As explained in Senator Scarnati’s brief in opposition to the Motion for Fees 

and Costs, whether a party is “indispensable,” such that its joinder was required in 

Pennsylvania state court is a wholly separate inquiry from whether it is “nominal” 

for purposes of removal. See Lincoln Prop. Co. v. Roche, 546 U.S. 81, 92 (2005) 

(explaining that, whether a party is real in the removal context turns on whether it 

                                                 
9 The District Court also rejected Senator Scarnati’s argument that Governor 

Wolf was nominal because, according to the court, “[s]uch a position belies the 
emphasis throughout the removal process of the Governor’s role in issuing the writ 
of election in the Eighteenth Congressional District that Senator Scarnati claimed 
made the removal timely.” (App. 10). This rationale is similarly unpersuasive. It 
was the Writ of Election and its effect on the electoral process that made removal 
timely – not Governor Wolf’s participation in issuing the writ. In fact, the 
Governor’s role in the process is largely ministerial, as he has limited discretion 
once a vacancy has been created. See 25 P.S. § 2777. A defendant whose role is 
simply that of a “designated performer of a ministerial act,” is the quintessential 
nominal party whose consent is unnecessary. Busby v. Capital One, N.A., 932 F. 
Supp. 2d 114, 130 (D.D.C. 2013) (quoting Lincoln Prop. Co. v. Roche, 546 U.S. 
81, 92 (2005)). Moreover, whatever discretion the Governor does have certainly 
had no bearing on the Federal Question identified by Senator Scarnati: “Does a 
writ issued under Article I, Section 2, Clause 4 of the United States Constitution 
preclude review of a federal congressional map under state law until the special 
election set by the writ is completed and the congressional seat filled?” Br. in Opp. 
to Mot. for Fees and Costs at 12. See U.S. Const. art. I, § 2, cl. 4 (“When vacancies 
happen in the Representation from any State, the Executive Authority thereof shall 
issue Writs of Election to fill such Vacancies.”) 
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“has a vital interest,” without reference to any “state pleading rules[.]”); Broyles v. 

Bayless, 878 F.2d 1400, 1402 (11th Cir. 1989) (explaining that, in determining 

whether “an individual, although a party to the lawsuit, is a real and substantial 

party to the litigation,” federal courts “do not consider the controlling state’s 

procedural law as to who must be a party to any given action,” but rather look to 

the substance of the complaint). Pennsylvania state courts employ a far more 

technical standard in determining whether a party is indispensable than Federal 

Courts do in deciding whether a party is “nominal,” so as to obviate the need for its 

consent. While the former analysis turns on the structure of the action, the latter 

looks to the substance. Compare Vill. Charter Sch. v. Chester Upland Sch. Dist., 

813 A.2d 20, 26 (Pa. Cmwlth. 2002) (holding that an officer of the Commonwealth 

is indispensable where the ultimate relief requested cannot be effectuated without 

that officer’s action); with Hartford Fire Ins. Co. v. Harleysville Mut. Ins. Co., 736 

F.3d 255, 260 (4th Cir. 2013) (explaining that assessment of “nominal party status 

is a practical inquiry” grounded in the actual interests at stake). 

Indeed, this is not a novel distinction. The United States Supreme Court has 

expressly recognized, a party may be necessary to ensure that an action is 

procedurally sound, but may, nevertheless, be “nominal,” such that failure to 

obtain its consent will not defeat removal. See Bacon v. Rives, 106 U.S. 99, 104 

(1882) (holding that a party was nominal despite being indispensable because their 
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relation to the suit was “merely incidental, arising from the necessity of preserving 

the means whereby complainants might, if successful in this suit, obtain 

satisfaction of their demands against [Plaintiff].”). Notably, as well, this construct 

is consistent with the equitable principles underlying the “nominal party 

exception,” which are intended to ensure that, on the one hand, all parties with a 

genuine interest agree on removal, but to prevent, on the other hand, parties with 

no actual interest in the outcome from impeding removal. See Hartford Fire Ins. 

Co., 736 F.3d at 259. (observing “[t]his exception helps to prevent a party from 

overriding congressionally prescribed bases for removal through strategic 

pleading”). 

As such, Governor Wolf clearly was an indispensable party in the state court 

action, since the ultimate relief that Appellees sought could not be implemented 

without his signature enacting the legislation. See Vill. Charter Sch., 813 A.2d at 

26 (holding that, because the relief requested would require the Secretary of 

Education to deduct certain funds from the respondent for the benefit of the 

petitioner, he was an indispensable party, despite the fact that the controversy, at 

its core, did not implicate the Secretary’s interests). Just as clearly, however, given 

that Governor Wolf repeatedly disavowed any “real interest” in defending the 

lawsuit, Senator Scarnati had an objectively reasonable basis for removing the 

matter without the Executive Defendant’s consent. Indeed, Governor Wolf’s 
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nominal status is further crystalized by the fact that he actually assumed a position 

that was entirely aligned with that of Appellees and directly opposed to that of a 

party defending an action.10 

The District Court’s failure to engage in the foregoing analysis and instead 

render a ruling based on Senator Scarnati’s discussion – in a state court proceeding 

– of a legal standard that has no application to this analysis was an error of law. 

ii. The District Court erred in holding that the Writ of 
Election did not constitute an “other paper” so as to 
render removal timely. 

                                                 
10 The decision in Norman v. Cuomo, 796 F. Supp. 654 (N.D.N.Y. 1992) is directly 

on point, albeit not binding on this Court. There, an action was initiated in state 
court challenging New York State’s legislative districts. Four of the eight named 
defendants participated in the removal of that case. However, the remaining four 
defendants, which included the Governor, Lieutenant Governor, and two members 
of the New York General Assembly, withheld their consent and, in fact, filed 
affidavits expressing their opposition to removal. A three-judge panel denied 
Plaintiffs’ motion to remand, holding that the failure of the four non-consenting 
defendants to actively participate in the case rendered them “nominal” parties, 
whose consent was unnecessary. The Norman court reasoned that, “[w]hen one . . . 
considers that the non-consenting defendants have not taken steps that conflict with 
plaintiffs’ position, . . .their nominal status becomes abundantly clear.” Id. at 658. 
The panel further explained that:  

 
The nominal role of the non-consenting defendants in this suit 
becomes especially clear when contrasted to the role played by the 
removing defendants . . .. Unlike the non-consenting defendants, [the 
removing defendants have] formally asserted a legal position adverse 
to these plaintiffs and, through the companion suit, has taken 
affirmative steps to [block the relief sought by the plaintiffs]. 

Id. at 659. 
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Under 28 U.S.C. § 1446, when a state court matter is not initially removable, 

the matter may nevertheless later be removed within 30 days “after receipt by the 

defendant, through service or otherwise, of a copy of an amended pleading, 

motion, order or other paper from which it may first be ascertained that the case is 

one which is or has become removable.” 28 U.S.C. § 1446(b)(3) (emphasis added). 

The October 23, 2017 Writ of Election, according to Senator Scarnati,  caused the 

state court matter to suddenly, and for the first time, pose a substantial federal 

question (explained in the following section) so as to warrant removal. See Notice 

at ¶ 18 (App. 24). 

The District Court concluded that the Writ of Election was not an “other 

paper” within the meaning of Section 1446(b)(3) because it was generated “outside 

of th[e] particular dispute” between the parties. See Mem. at 11. Yet this 

conclusion ignores Third Circuit precedent and the unique circumstances of this 

case. To illuminate, this Court has already recognized one exception to the 

“general” intra-judicial-paper rule. Indeed, in Doe v. American Red Cross, 14 F.3d 

196 (3d Cir. 1993), this Court carved out an admittedly “narrow” rule that an order 

from the Supreme Court in a different case to the one before a removal court can 

subject the case to removal under Section 1446(b)(3) where the order gives 

specific direction on removal. See id. at 201-02; see also A.S. ex rel. Miller v. 

SmithKine Beecham Corp., 769 F.3d 204, 210 (3d Cir. 2014) (noting the Third 
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Circuit “has recognized a narrow exception to the general rule” under Section 

1446(b)(3), citing Doe).  

To clarify, Senator Scarnati did not argue then (and is not arguing now) that 

the Writ of Election fits within the specific Doe exception. In this matter, had the 

case not been remanded, Senator Scarnati intended to argue, in good faith, that a 

narrow exception was warranted under the equally unique circumstances here. 

Specifically, in the main, those circumstances were: a state-court challenge to 

federal congressional maps where in the midst of the litigation, a named-party-

defendant issues a federal writ that locks in the extant federal districts and makes 

them immune from state court challenge for a period of time. Notably, this Court 

itself just recognized in A.S. in 2014, the exception in Doe was borne out of 

“unique circumstances,” which, seemingly, gave the Circuit Court comfort that the 

rule would not become an exception to swallow the whole. See id. at 21.  

These circumstances, Senator Scarnati believed—then and now—warranted 

a good faith extension of the law under Section 1446(b)(3), especially given that 

(1) the Supreme Court has not yet weighed in to foreclose such an argument ; and 

(2) the Third Circuit has weighed in and has recognized at least one exception (i.e., 

it has opened the door for potential additional exceptions). Against this backdrop, 

it is important to emphasize, once again, that just because Senator Scarnati’s 
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position was not an “obvious” success, does not mean it warrants sanctions. See 

Martin, 546 U.S. at 140.  

Thus, because Senator Scarnati had an objective reasonable basis to seek 

removal under the belief that the Writ of Election was an appropriate “other paper” 

under Section 1446(b)(3), his removal was timely and the District Court’s ruling to 

the contrary was in error.  

C. The District Court’s Award of Attorneys’ Fees and Costs was 
Erroneous, Excessive, and Unreasonable. 

Section 1447(c) of the removal statute provides for the payment of “just” 

attorneys’ fees and costs incurred as the result of an unsuccessful removal. See 28 

U.S.C. § 1447(c). The burden is on the party seeking attorneys’ fees to prove not 

only its entitlement to fees but that the amount requested is reasonable. Rode v. 

Dellarciprete, 892 F.2d 1177, 1183 (3rd Cir. 1990). 

This Court calculates awards of attorneys’ fees applying the “lodestar 

method.” Using this method, the court multiplies “the number of hours reasonably 

expended by the reasonable hourly rate.” See Maldonado v. Houstoun, 256 F.3d 

181, 184 (3d Cir. 2001). The District Court in this case, without reference to the 

lodestar method and stating that it would “not engage in complex arithmetic” 

(Mem. at 15), simply determined Appellees’ “just” attorneys’ fees to be 

$26,240.00 and their “just” costs to be $3,120.02. See 4/13/18 Order (App. 1). The 

District Court’s calculations, however, are legally and factually erroneous, 
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excessive and unreasonable for a number of reasons, so as to warrant a significant 

reduction, if not the outright denial, of the requested fees and costs. 

i. The number of hours allegedly worked by ten attorneys 
from two firms over less than a twenty-four hour period 
is unreasonable. 

 
The first step in determining the reasonableness of a fee request is assessing 

whether the time spent was reasonable. See Maldonado, 256 F.3d at 184. In 

calculating the number of hours reasonably expended, a court should review the 

time charged, decide whether the hours set out were reasonably expended for each 

of the particular purposes described, and then exclude those that are excessive, 

redundant, or otherwise unnecessary. Public Interest Research Group of N.J., Inc. 

v. Windall, 51 F.3d 1179, 1185 (3d Cir.1995). It does not follow that the amount of 

time actually expended is the amount of time reasonably expended. Arc of New 

Jersey, Inc. v. Twp. of Voorhees, 986 F. Supp. 261, 268 (D.N.J. 1997). Indeed, 

hours that would not generally be billed to one’s own client are not properly billed 

to an adversary. Public Interest Research Group, 51 F.3d at 1188. As such, where 

three attorneys are present at a hearing when one would suffice, fees should be 

denied for the excess time. Arc of New Jersey, 986 F. Supp. at 268. 

The District Court made no effort to examine the reasonableness of the time 

spent by Appellees’ attorneys on the motion to remand and fee petition. Rather, the 

District Court simply based its fee calculation on the total number of hours spent 
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working on the case with an arbitrary twenty percent reduction, albeit at a reduced 

rate (which rate is also excessive, see infra, Section   ). The District Court also, 

without citing any authority, gave credit to Appellees’ attorneys for the alleged 

“emergency” nature of the removal proceedings. 

The District Court’s first electronic notice of the opening of the matter was 

sent via the CM/ECF system at 3:39 P.M. on November 15, 2017. After various 

filings, including an emergency motion to remand by Senator Scarnati himself, the 

district court at 2:55 P.M. on November 16, 2017 entered an order remanding the 

case back to state court. Thus, the case was “live” in the District Court for just 

under 24 hours. In that period, Appellees staffed the case with 10 attorneys, who 

billed in excess of 80 attorney hours, purportedly generating nearly $50,000 in 

attorneys’ fees and $3,000 in costs. Indeed, 6 attorneys from Arnold & Porter—3 

associates, 2 partners and a senior counsel—allegedly spent 38.7 hours in a 24-

hour time period working on the motion to remand and preparing for a hearing on 

that motion. (App. 397). On top of that, another 4 attorneys from the Public 

Interest Law Center—2 staff attorneys, the legal director and an of counsel—

allegedly spent another 24.3 hours over that same 24-hour time period also 

working on the same motion to remand and also preparing for the same hearing. 

See id. That amounts to an astounding 10 attorneys working 63 hours over a 24-
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hour period on what ultimately became a 13-page motion to remand and a brief 15-

minute hearing before the District Court.  

Clearly, much of the work allegedly performed by these 10 attorneys over a 

24-hour period was duplicative and redundant. Indeed, it would strain credulity to 

argue that 10 attorneys from two different law firms was necessary to research, 

draft and file a 13-page motion to remand. It would similarly defy belief that 10 

attorneys needed to prepare for a hearing on that motion and that no less than 6 

attorneys needed to be present for the hearing on that motion to remand. See id. 

Accordingly, at the very least, the 63 hours of time spent by 10 attorneys from two 

law firms to work on Appellees’ motion to remand and prepare for a brief hearing 

on that motion, plus 19 hours spent on the fee petition, should have been reduced 

significantly to exclude redundant and excess time. See Reg’l Employers’ 

Assurance Leagues Voluntary Employees’ Beneficiary Ass’n Tr. v. Castellano, 164 

F. Supp. 3d 705, 715 (E.D. Pa. 2016) (concluding that 62.4 hours for five attorneys 

to work on 18-page response to motion for summary judgment was excessive and 

should be reduced by half); Styers v. Pennsylvania, 621 F. Supp. 2d 239, 244 

(M.D. Pa. 2008) (concluding that 71.99 hours for attorney to work on 13-page 

response to motion for summary judgment was excessive and should be reduced).  

The District Court’s arbitrary twenty percent reduction “to account for overlap” is 
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unsupported by evidence or application of the appropriate legal standard and 

should be reversed. 

ii. Arnold & Porter’s proposed hourly billing rates are 
unreasonable for this market. 

 
The second step in determining the reasonableness of a fee request is 

assessing whether the attorneys’ hourly rates are reasonable. See Maldonado, 256 

F.3d at 184. A reasonable hourly rate is to be calculated according to the prevailing 

market rates in the relevant legal community. Id. In determining a reasonable 

hourly rate, the court should assess the experience and skill of the prevailing 

party’s attorneys and compare their rates to the rates prevailing in the community 

for similar services by lawyers of reasonably comparable skill, experience, and 

reputation. Id. This “forum rate rule” dictates that generally an out-of-town lawyer 

would not receive the hourly rate prescribed by his district but rather the hourly 

rate prevailing in the forum in which the litigation is lodged. Interfaith Cmty. Org. 

v. Honeywell Intern., Inc., 426 F.3d 694, 704 (3d Cir. 2005). The prevailing party 

bears the burden of establishing by way of satisfactory evidence, in addition to the 

attorneys’ own affidavits, that the requested hourly rates meet this standard. 

Maldonado, 256 F.3d at 184. 

The hourly rates submitted by Appellees for Arnold & Porter attorneys were 

excessive and unreasonable and did not reflect the prevailing market rates for the 
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Eastern District of Pennsylvania. Indeed, the rates proposed by Arnold & Porter of 

Washington, DC were more than double and almost three times the prevailing rates 

for the Eastern District as established by Community Legal Services of 

Philadelphia (CLS). Moreover, the affidavit submitted by Arnold & Porter to 

support their out-of-market rates was so woefully deficient and unsatisfactory in 

meeting Appellees’ burden of reasonableness that no fees should have been 

awarded for those attorneys’ work at all. See Exhibit C to Motion. At the very 

least, the exorbitant rates submitted by Arnold & Porter should have been 

significantly reduced by the District Court. 

As noted previously, Appellees had the burden of establishing that their 

proposed rates were reasonable. See Maldonado, 256 F.3d at 184. Unlike the 

thorough and comprehensive affidavit submitted by the Public Interest Law Center 

to support its proposed hourly rates, the affidavit submitted by Arnold & Porter 

consisted of six general paragraphs and offered no detail as to the skill, experience, 

or reputation of any of the attorneys who allegedly worked on this matter. As for 

the reasonableness of the attorneys’ rates proposed by Arnold & Porter, the 

affidavit merely relied on the notion that, because these are the “standard billing 

rates” currently charged for the identified attorneys in Washington, DC, they must 

be reasonable in the Eastern District of Pennsylvania. This is clearly insufficient, 

however, as Arnold & Porter had the burden of showing that its rates were 
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commensurate with the market rates in Philadelphia. See Schofield v. Trustees of 

Univ. of Pennsylvania, 919 F. Supp. 821, 830 (E.D. Pa. 1996). Accordingly, the 

District Court should not have accepted or relied upon the affidavit, which should 

have been stricken by the District Court and the entirety of Appellees’ fee request 

denied. 

Even assuming arguendo that the affidavit submitted by Arnold & Porter 

was not so defective to warrant the complete denial of fees, the hourly rates 

proposed for the out-of-town Arnold & Porter attorneys were grossly excessive, 

unreasonable and not reflective of the rates charged in the Philadelphia market. 

Although the proposed hourly rates may be representative of what Arnold & Porter 

charges in the Washington, DC market, those rates were not representative of 

Philadelphia market rates. Indeed, courts of this Circuit have routinely found the 

fee schedule established by CLS to be a fair reflection of the prevailing market 

rates in Philadelphia. See Maldonado, 256 F.3d at 187; Daggett v. Kimmelman, 

811 F.2d 793, 799 (3d Cir. 1987) (“there nevertheless comes a point where a 

lawyer’s historic rate, which private clients are willing to pay, cannot be imposed 

on his or her adversaries”). And the CLS fee schedule is very similar and in-line 

with the fee schedule of the Public Interest Law Center. Not surprisingly, the CLS 

and Public Interest Law Center rates are approximately one-half to one-third of the 

hourly rates proposed by Arnold & Porter (App. 19). 
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Arnold & Porter has offered no evidence that any special skill, experience or 

reputation warrants a higher rate than those rates established by CLS or the Public 

Interest Law Center, nor could they. See Interfaith, 426 F.3d at 705. Indeed, the 

motion to remand researched and drafted by the Washington, DC-based Arnold & 

Porter concerned discrete issues of Pennsylvania constitutional law, to which no 

out-of-state attorney could reasonably argue any special skill or expertise, 

particularly attorneys that had to seek pro hac vice admittance into this jurisdiction 

in the first place.  

Given the objective unreasonableness of the hourly rates submitted by 

Arnold & Porter, it was an abuse of the District Court’s discretion to simply, 

because it did not wish to engage in mathematic calculation, conjure a Public 

Interest Law Center and Arnold & Porter “blended rate” out of thin air. See 

Memorandum at 15. Applying the market rates as established by the Public Interest 

Law Center would result, at the very least, in a nearly 80% reduction in the total 

amount of fees requested by Arnold & Porter. And that, of course, is assuming no 

deduction in the number of hours allegedly worked, which, as detailed above, is 

warranted and required here. The District Court’s failure to make appropriate 

evaluation of the reasonableness of the hours incurred by Appellees’ counsel 

should, at a minimum, require a remand so that the District Court can perform the 

required evaluations and calculations. 
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iii. Computer research costs are not recoverable. 

 
Appellees are not entitled to recover their requested costs for Westlaw 

computer research. Specifically, the District Court awarded Appellees $2,185 in 

costs allegedly incurred by Arnold & Porter Associate Sara Murphy to conduct 

“Westlaw Computer Research.” See Memorandum at 16-17 (App. 18-19). 

However, the documentation provided by Arnold & Porter does not adequately 

describe the research performed, nor is it even evident from the documentation that 

the alleged research had anything to do with preparing the motion to remand. The 

District Court acknowledged this fact in its Opinion (App. 18): “Defendants are 

correct that it is entirely unclear from Plaintiffs’ documentation whether the 

Westlaw fees were even incurred in connection with this litigation.” Absent 

sufficient explanation or detail, the request for computer research costs should be 

denied on this ground alone. See Borrell v. Bloomsburg Univ., 207 F. Supp. 3d 454 

(M.D. Pa. 2016) (prevailing parties are generally entitled to recover any reasonable 

costs associated with litigating their claims, provided that the costs are necessary 

and properly documented). In light of this fact, it was clearly an abuse of the 

District Court’s discretion to award the Westlaw costs. 

Moreover, neither Appellees nor the District Court cited a single case or 

authority from this Circuit to support their claim of reimbursement for computer 

research costs. Indeed, the only case cited by Appellees to support their request for 
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reimbursement is a non-precedential case from the U.S. District Court for the 

District of Columbia, which is not binding in this Circuit. See Motion at 18 (citing 

Adolph Coors Co. v. Truck Ins. Exch., 383 F. Supp. 2d 93, 97 (D.D.C. 2005)). But, 

in the Adolph Coors case, the District Court specifically noted that it was the 

practice of the attorneys involved in that case to pass along computer research 

costs to their clients. See 383 F. Supp. 2d at 97. 

Here, Arnold & Porter has presented no evidence that it is typical for Arnold 

& Porter attorneys to pass along the costs of Westlaw computer research to their 

clients. Absent such evidence, it can be assumed that computer research costs are 

simply an item of overhead built into an attorney’s fee. See Nugget Distributors 

Co-op. of Am., Inc. v. Mr. Nugget, Inc., 145 F.R.D. 54, 59 (E.D. Pa. 1992) (holding 

that cost of computer assisted legal research could not be recovered by prevailing 

parties since cost of legal research, whether manual or computerized, was facet of 

attorney fee). This is particularly true, where, as here, Arnold & Porter is allegedly 

billing out a newly-licensed associate at a staggering rate of $445/hr. See BD v. 

DeBuono, 177 F. Supp. 2d 201, 209 (S.D.N.Y. 2001) (“Westlaw fees are simply an 

item of overhead, and as such should be built into the fees charged, rather than 
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unbundled and reimbursed separately.”). Accordingly, the District Court’s award 

of $2,185.73 in Westlaw computer research costs must be denied.11 

  

                                                 
11 Appellees also sought to recover the costs for three attorneys from Arnold 

& Porter to travel by train from Washington, DC to Philadelphia to attend the 
hearing on their motion to remand (App. 396). Senator Scarnati does not dispute 
whether train travel may be reimbursable, but instead disputes how the fares for 
each of the three attorneys varies from $290 to $246 to $212, respectively. See id. 
Presumably, all three attorneys from the same law firm and same location traveled 
together and the three fares should be identical. 
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VIII. CONCLUSION 

For the foregoing reasons, Senator Scarnati respectfully requests that this 

Court reverse the decision of the District Court. 

Respectfully submitted, 
 
 
 
 /s Matthew H. Haverstick  
Matthew H. Haverstick, Esquire 

       Mark E. Seiberling, Esquire 
       Joshua J. Voss, Esquire 
       Shohin H. Vance, Esquire* 

Kleinbard LLC. 
One Liberty Place, 46th Floor 
1650 Market Street 
Philadelphia, Pa. 19103 
(215) 568-2000 

 
Counsel for Appellant Senator Joseph 
B. Scarnati III, in his official capacity 
as President Pro Tempore of the 
Senate 
 
*Application for admission 
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NOTICE OF APPEAL 

Notice is hereby given that DEFENDANT JOSEPH B. SCARNATI, III, IN HIS 

OFFICIAL CAPACITY AS PENNSYLVANIA SENATE PRESIDENT PRO TEMPORE 

hereby appeals to the United States Court of Appeals for the Third Circuit from the Order 

entered in this action on April 13, 2018 (Document 29), which granted Plaintiffs’ Motion for 
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

LEAGUE OF WOMEN VOTERS OF 
PENNSYLVANIA, et al.

v.

THE COMMONWEALTH OF 
PENNSYLVANIA, et al.

CIVIL ACTION

NO. 17-5137

ORDER

AND NOW this 13th day of April, 2018, for the reasons stated in the foregoing 

Memorandum, it is hereby ORDERED that Plaintiffs’ Motion for Counsel Fees and Costs (ECF 

24) is GRANTED and Senator Scarnati shall pay to Plaintiffs counsel fees in the amount of 

$26,240.00, and costs in the amount of $3,120.02, for a total of $29,360.02, within 14 days.

BY THE COURT:

/s/ Michael M. Baylson

MICHAEL M. BAYLSON
United States District Court Judge

O:\CIVIL 17\17-5137 League of Women Voters v Commw of PA\17cv5137 order granting counsel fees.docx
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

LEAGUE OF WOMEN VOTERS OF 
PENNSYLVANIA, et al.

v.

THE COMMONWEALTH OF 
PENNSYLVANIA, et al.

CIVIL ACTION

NO. 17-5137

MEMORANDUM

Baylson, J. April 13, 2018

I. Introduction

Plaintiffs League of Women Voters, et al. seek attorney’s fees in the amount of $49,616.50

and costs in the amount of $3,120.02 for Defendant Senator Joseph Scarnati’s allegedly improper 

removal of this case to this Court in a challenge to Pennsylvania’s congressional map.

This Court must therefore decide whether Plaintiffs may recover fees and costs related to 

the removal of this case to federal court, whether the work expended was reasonable (and at what 

rates), and who, ultimately, should be liable.

II. Brief History of this Litigation

A short chronology of events is appropriate to set the background for the disposition of this 

issue.  This case was filed in the Commonwealth Court of Pennsylvania on June 15, 2017,

asserting claims brought exclusively under the Pennsylvania Constitution that Congressional 

districts in Pennsylvania were improperly “gerrymandered” to favor election of Republican

congressmen.

After the case was filed, a judge of the Commonwealth Court entered a stay of proceedings 

on October 16, 2017.  The Pennsylvania Supreme Court, acting on a special writ, vacated the stay 
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on November 9, 2017 and remanded the matter to the Commonwealth Court for a judge of that 

court to conduct an evidentiary hearing and make findings of fact by December 31, 2017.

On October 23, 2017, Governor Wolf issued a writ of election to set the date of a special 

election to fill the then-vacant congressional seat for the Eighteenth District.  That writ of election 

set the date for the special election for March 13, 2018.

On November 14, 2017, Senator Scarnati removed the Commonwealth Court case to this 

Court.  Senator Scarnati sought removal under 28 U.S.C. § 1441, and asserted that the removal 

was timely under 28 U.S.C. § 1446(b)(3) because it was filed within 30 days of receipt of “an 

amended pleading, motion, order or other paper” making the case removable.  (Removal Pet. ¶¶ 

20-22, ECF 1.)  Specifically, Senator Scarnati argued that the writ of election, which he claimed 

was issued by Governor Wolf pursuant to authority conferred by Article I, Section 2, Clause 4 of 

the U.S. Constitution, was an “order or other paper” “introduc[ing] a new, central federal question 

squarely into this matter,” such that this court possessed federal question jurisdiction.  (Id.)

The case was assigned to me as a “related” case to Agre v. Wolf, Civil Action No. 17-4392,

a gerrymandering case pending before a three judge court pursuant to 28 U.S.C. § 2284(a).

Motions to Remand were filed on November 16, 2017 by Plaintiffs and by Defendant Lieutenant 

Governor Stack (who had not consented to removal), asserting that the removal was improper, and 

seeking remand to the Pennsylvania Supreme Court. (Pls.’ Mot. to Remand, ECF 2; Stack Mot. 

to Remand, ECF 5.)  That same day, after this Court had scheduled a hearing for 2:00 PM that 

afternoon, Senator Scarnati filed an “Emergency Motion to Withdraw Notice of Removal” at 1:30

PM seeking remand on the grounds that House Speaker Turzai did not consent to removal.  (ECF 

9.)
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This Court held the hearing as scheduled at 2:00 PM on November 16, 2017, which some 

of Plaintiffs’ counsel had traveled from Washington, DC to attend.  Thereafter, the Court entered 

an order remanding the case to the Pennsylvania Supreme Court with prejudice. (Remand Order, 

ECF 15.)

At 5:23 PM on November 16, 2017, after the Court entered its order remanding the case, 

Speaker Turzai docketed a response to the removal motion, to which was attached an e-mail from 

his counsel to Senator Scarnati’s counsel, stating that counsel had not discussed removal under 28 

U.S.C. § 1441, but rather under 28 U.S.C. § 1443, which does include a requirement that all 

defendants consent to removal.  (See ECF 21, Def. Turzai’s Resp. to Mot. to Withdraw Notice of 

Removal.)

On November 30, 2017, Plaintiffs filed the instant motion requesting a total of $52,736.52 

in fees and costs associated with the removal.  (ECF 24.) Senator Scarnati filed a memorandum 

of law in opposition on December 14, 2017.  (ECF 26.)  Plaintiffs replied on December 21, 2017.  

(ECF 27.)

III. Summary of Parties’ Arguments

Plaintiffs assert that Senator Scarnati’s removal was improper for several reasons and that 

they are entitled to fees and costs, which Senator Scarnati disputes. It is undisputed that Senator 

Scarnati removed the state court action pursuant to 28 U.S.C. § 1441, the general statute allowing

removal of actions to federal court.

Plaintiffs argue that the removal was procedurally improper under 28 U.S.C. § 1446, which 

sets a number of procedural requirements for removal, including actions removed under 28 U.S.C. 

§ 1441. (Pls.’ Mot. for Fees at 7-14, ECF 24.)  Plaintiffs assert that Senator Scarnati did not 

obtain the consent of all defendants including the “Executive Defendants” (Governor Wolf and 
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others in the Executive Branch of the Pennsylvania state government) as required by 28 U.S.C. §

1446(b)(2)(A); and the removal was untimely under 28 U.S.C. § 1446(b)(2)(B). As a result, 

Plaintiffs assert, they are entitled to attorney’s fees and costs under 28 U.S.C. § 1447(c), which 

allows district courts to award costs and fees associated with an improper removal.  (Id.)

Plaintiffs also assert Senator Scarnati’s assertion of federal jurisdiction was frivolous, and that 

sanctions are warranted under Rule 11 and the Court’s “inherent authority.” (Id. at 18-20.)

Senator Scarnati responds that he initially had consent from Speaker Turzai to remove to 

federal court and it was not necessary to obtain the consent of the executive defendants because 

they were merely “nominal” defendants; the removal was timely; and he raised at least a colorable 

theory of federal jurisdiction. (Scarnati Opp. to Pls.’ Fee Mot. at 4-15, ECF 25.) 

Defendants also make a number of arguments to minimize their financial liability, if any:

Plaintiffs should not be allowed to collect fees for the preparation of their fee 
motion (“fees on fees”)

Plaintiffs’ counsel based in Washington, D.C. should be reimbursed at lower rates 
prevailing in Philadelphia

Plaintiffs should not be allowed to charge for the costs of their Westlaw research

The Court should not hold Senator Scarnati (in his personal capacity) and his 
lawyer jointly and severally liable

(Id. at 16-27.) 

Plaintiffs dispute that Senator Scarnati has any favorable case law support for any of the 

propositions he advances, and reply that the hours expended were justified by the exigent nature of 

the pending removal. Plaintiffs further assert that their Washington-based counsel, despite 

working pro bono, should be compensated at their usual rate because it would have been 

impossible to engage other counsel on such short notice, and urge this Court to follow Baldus v. 
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Members of Wisconsin Gov’t Accountability Bd., 843 F. Supp. 2d 955 (E.D. Wis. 2012), a 

redistricting challenge in which a court held counsel for legislative defendants and their law firm 

jointly and severally liable for plaintiffs’ fees and costs in a discovery dispute.

IV. Analysis

28 U.S.C. § 1447 provides that “a[n] order remanding the case may require payment of just 

costs and any actual expenses, including attorney fees, incurred as a result of the removal.”  Id.

The Supreme Court recently clarified the standard for an award of attorney’s fees when granting 

remand:

Absent unusual circumstances, courts may award attorney’s fees under § 1447(c) 
only where the removing party lacked an objectively reasonable basis for seeking 
removal. Conversely, when an objectively reasonable basis exists, fees should be 
denied. In applying this rule, district courts retain discretion to consider whether 
unusual circumstances warrant a departure from the rule in a given case. For 
instance, a plaintiff’s delay in seeking remand or failure to disclose facts necessary 
to determine jurisdiction may affect the decision to award attorney’s fees. When a 
court exercises its discretion in this manner, however, its reasons for departing 
from the general rule should be faithful to the purposes of awarding fees under § 
1447(c).

Martin v. Franklin Capital Corp., 546 U.S. 132, 141 (2005) (affirming denial of fees where the 

plaintiff had waited fifteen months to file a remand motion and did not dispute the reasonableness 

of the defendant’s removal arguments).

The Court finds that the “unusual circumstances” identified in Martin existed in this case, 

but will address the parties’ arguments regarding jurisdiction.

A. Whether an objectively reasonable basis for removal existed

In the present fee petition, the parties dispute whether federal jurisdiction existed in this 

case, which asserted only questions of state law.  Senator Scarnati asserts that federal jurisdiction 

was proper under Grable & Sons Metal Prod., Inc. v. Darue Eng’g & Mfg., 545 U.S. 308 (2005)
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and Gunn v. Minton, 568 U.S. 251, 258 (2013), which Plaintiffs dispute.  Gunn established that 

“federal jurisdiction over a state law claim will lie if a federal issue is: (1) necessarily raised, (2) 

actually disputed, (3) substantial, and (4) capable of resolution in federal court without disrupting 

the federal-state balance approved by Congress.” 568 U.S. at 258.  In its opposition to the fee 

motion, Senator Scarnati identified the federal question as, “Does a writ issued under Article I, 

Section 2, Clause 4 of the United States Constitution preclude review of a federal congressional 

map under state law until the special election set by the writ is completed and the congressional 

seat filled?”  (Scarnati Opp. to Pls.’ Fee Mot. at 13, ECF 26.)

Plaintiffs assert that the Grable and Gunn factors were not met, and the removal was a 

transparent attempt to interrupt ongoing state court proceedings in which the state courts would 

have been interpreting their own state’s law. (Pls.’ Reply at 12-13, ECF 27.).

1. Consent to Removal

Senator Scarnati’s removal stated that Senator Scarnati and Speaker Turzai had consented 

to removal, that consent from the Pennsylvania General Assembly would soon be forthcoming, 

and that the consent of the executive branch defendants was not required because they were 

“nominal parties against whom no real relief was sought.”  (Removal ¶¶ 26- 27, ECF 1.) The 

Notice of Removal cited only case law from other jurisdictions, as discussed further below.

Numerous provisions of federal law govern removal to federal court.  The most general of 

these is 28 U.S.C. § 1441, which provides in subsection (a) that “[e]xcept as otherwise expressly 

provided by Act of Congress, any civil action brought in a State court of which the district courts 

of the United States have original jurisdiction, may be removed by the defendant or the defendants, 

to the district court of the United States for the district and division embracing the place where 
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such action is pending.” 28 U.S.C. § 1441(a).  A number of more specialized subsections 

governing removals follow, including 28 U.S.C. § 1443, which allows civil rights actions pending 

in state court to be removed in certain circumstances. 28 U.S.C. § 1446, “Procedure for removal 

of civil actions,” requires that “[w]hen a civil action is removed solely under section 1441(a), all 

defendants who have been properly joined and served must join in or consent to the removal of the 

action.”  28 U.S.C. § 1446(b)(2)(A) (emphasis added).  Section 1446(b)(3) provides that 

non-diversity cases, “if the case stated by the initial pleading is not removable, a notice of removal 

may be filed within 30 days after receipt by the defendant, through service or otherwise, of a copy 

of an amended pleading, motion, order or other paper from which it may first be ascertained that

the case is one which is or has become removable.” 28 U.S.C. § 1446 (b)(3).

In his opposition to the fee motion, Senator Scarnati expanded on his earlier assertion that 

the executive branch defendants were “nominal” parties who did not need to consent to removal,

and for the first time cited Third Circuit precedent in support of that argument.  In Johnson v. 

SmithKline Beecham Corp., 724 F.3d 337 (3d Cir. 2013), relied upon by Senator Scarnati, the 

Third Circuit stated in a footnote that “[a]lthough removal generally requires ‘unanimity among 

the defendants,’ that requirement does not extend to nominal parties.” Id. at 359 n.27.  Johnson

was a diversity personal injury action in which one of the plaintiffs was a Pennsylvania citizen.

Id. at 340.  The Third Circuit held that a “dissolved corporation” named as a defendant was a 

“nominal party with no interest in the litigation,” and accordingly ignored its citizenship.  Id. at 

358. In the other Third Circuit case cited by Senator Scarnati, Bumberger v. Ins. Co. of N. Am.,

952 F.2d 764 (3d Cir. 1991), also a diversity personal injury action, the Third Circuit vacated the 

district court’s grant of partial summary judgment and its conclusion that the insurer of a company 
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involved in an auto accident was a nominal party, and remanded for further findings.  These cases 

are hardly comparable to the status of the executive branch defendants, and do not establish that 

the executive defendants were nominal parties. The cases from other jurisdictions Senator 

Scarnati cites are of no greater help.  See Thorn v. Amalgamated Transit Union, 305 F.3d 826, 

833 (8th Cir. 2002) (international union that did not discipline its local affiliate); S.E.C. v. Cherif,

933 F.2d 403, 414-16 (7th Cir. 1991) (record was unclear in district court as to whether the account 

holder for the lead defendant in an SEC civil enforcement action was a nominal defendant); Busby 

v. Capital One, N.A., 932 F. Supp. 2d 114, 130 (D.D.C. 2013) (recorder of deeds found to be a 

nominal party where she was named as a defendant “only insofar as she…received and recorded”

allegedly fraudulent documents).

Whether or not the dispute with Speaker Turzai regarding consent to removal was a simple 

misunderstanding, Senator Scarnati fails to support his claim that the executive branch defendants

were “nominal” parties. Such a position belies the emphasis throughout the removal process of 

the Governor’s role in issuing the writ of election in the Eighteenth Congressional District that 

Senator Scarnati claimed made the removal timely.  Plaintiffs also point to representations by 

Senator Scarnati in state court proceedings in this very action disputing that the governor was an 

“indispensable party”:

Governor Wolf offers two related, but flawed, arguments in support of his request 
to be dismissed from this suit. First, he claims that because the relief sought can be 
ordered against the government Respondents, he is not an indispensable party who 
must be named. In support of this claim he cites cases in which plaintiffs sought to 
invalidate legislation where there was: (i) no requirement that the legislation be 
redrafted; and (ii) no request—as there is here—to enact a new law in its place. 
Other than that, he makes virtually no argument as to why he is not an 
indispensable party. In actuality, the Governor is indispensable to this Petition, 
because the nature of the claim and relief sought here require his direct 
participation. Most importantly, the remedy sought in this case (i.e. passage of a 
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new redistricting law) legally mandates that the Governor sign any new law.

(State Court Ans. to Gov.s’ Prelim. Obj. at 2, ECF 2-2) (emphasis added.)  Senator Scarnati’s 

position that the executive defendants were indispensable for purposes of state law, and nominal, 

but not indispensable for purposes of federal law, is blatantly inconsistent. As discussed above, 

Senator Scarnati cites no factually similar Third Circuit precedent even suggesting that the 

executive defendants are nominal.  Senator Scarnati also ignores the holding of the Third Circuit 

that when district courts consider remand, “nominal or fraudulently joined parties may be 

disregarded,” but “indispensable parties may not.” Steel Valley Auth. v. Union Switch & Signal 

Div., 809 F.2d 1006, 1010 (3d Cir. 1987).  As Plaintiffs note, this Court has defined a nominal 

party to litigation “as one neither necessary nor indispensable to the suit. A party is necessary and 

indispensable to the suit if the plaintiff states a cause of action against the party, and seeks relief

from the party.”  Dietz v. Avco Corp., 168 F. Supp. 3d 747, 759 (E.D. Pa. 2016) (citation 

omitted).  Plaintiffs’ state court complaint plainly names the executive defendants as defendants 

and requests relief from them in the form of not proceeding with Congressional elections under the 

2011 map.  (State Court Compl. at 50, ECF 1-3.)

2. Timeliness of the Removal

Moreover, federal jurisdiction did not exist because the removal was untimely.  Where an 

action is not initially removable, a defendant may remove “within 30 days after receipt by the 

defendant, through service or otherwise, of a copy of an amended pleading, motion, order or other 

paper from which it may first be ascertained that the case is one which is or has become 

removable.” 28 U.S.C. § 1446(b)(3) (emphasis added). The state court complaint, filed June 15, 

2017, had long since been ongoing by the time of the removal, but Senator Scarnati nonetheless 
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asserted that the Writ of Election issued by Governor Wolf on October 23, 2017 was an “order or 

other paper” making removal on November 14, 2017 timely.  (Notice of Removal, ECF 1 at 5.)  

Under existing case law, it was not, and no objectively reasonable basis for jurisdiction therefore 

existed.

A.S. ex rel. Miller v. SmithKline Beecham Corp., 769 F.3d 204 (3d Cir. 2014), is the lead 

case in this Circuit on the timeliness of removals made under 28 U.S.C. § 1446(b)(3).  In Miller,

the plaintiff, a Pennsylvania resident, had tried unsuccessfully early on in the litigation to remove 

to federal court, but the action was remanded on the basis of lack of diversity.  Id. at 207.  The 

plaintiff tried again to remove on the basis of diversity of citizenship shortly after the Third Circuit 

issued a decision in a different case holding SmithKline Beecham to be a citizen of 

Delaware—which came down nearly a year and a half after filing the Miller lawsuit in state court.  

Id. Although the plaintiffs sought removal within 30 days of the issuance of the previous 

appellate decision, the Third Circuit found Miller’s removal untimely.  The panel held that the 

“amended pleading, motion, order or other paper” language in 28 U.S.C. § 1446(b)(3) “only 

‘address[ed] developments within a case,’ and, therefore, court decisions in different cases d[id] 

not count as an ‘order.’”  Miller, 769 F.3d at 210 (quoting Dahl v. R.J. Reynolds Tobacco Co.,

478 F.3d 965, 969 (8th Cir. 2007)).  See also Green v. R.J. Reynolds Tobacco Co., 274 F.3d 263, 

266 (5th Cir. 2001) (collecting cases).

In Papp v. Fore-Kast Sales Co., 842 F.3d 805 (3d Cir. 2016), the Third Circuit stated in a 

footnote that one of the parties “concede[d] that answers to deposition questions ‘can constitute 

“other paper” for purposes of triggering the time for removal under 28 U.S.C. § 1446(b).’”  Id. at

816 n.10.
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Romulus v. CVS Pharmacy, Inc., 770 F.3d 67 (1st Cir. 2014), is also instructive.  

Romulus relied on a treatise to support its holding that correspondence between the plaintiff and 

the defendant concerning damages qualified as an “other paper”:

In general, “[t]he federal courts have given the reference to ‘other paper’ an 
expansive construction and have included a wide array of documents within its 
scope.” 14C Wright & Miller, Federal Practice and Procedure § 3731 (4th ed.). As 
such,

[V]arious discovery documents such as deposition transcripts, answers to 
interrogatories and requests for admissions, as well as amendments to ad damnum 
clauses of complaints, and correspondence between the parties and their attorneys 
or between the attorneys usually are accepted as “other papers,” receipt of which 
can initiate a 30–day period of removability.
Id. (citations omitted).

Romulus, 770 F.3d at 78.

Thus, the general rule appears to be that courts are lenient about construing documents as 

“other papers” within the context of specific litigation between parties, but much stricter about 

removal when the party seeking a federal forum relies on a document outside that particular 

dispute.  See Miller, 769 F.3d at 210; 14C Wright & Miller, Federal Practice and Procedure § 

3731 (4th ed.).

In considering the circumstances of this case, the Court will ignore the political 

considerations that may have been motivating various parties.  However, considering a “plain 

vanilla” review, it is clear, as a matter of law, that legitimate grounds for removal did not exist 

because the executive branch defendants were not “nominal” and also the removal was untimely.

In making this conclusion, the Court is not stating any opinion on whether there was 

“colorable” federal jurisdiction precluding this Court from hearing this case based on language in 

United States Constitution, Article I, Section 4, clause 1. Similarly, this Court will not come to 
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any conclusion that improper motive or bad faith is involved.  Strategic choices about jurisdiction 

are common in litigation.  Gerrymandering, as a Constitutional issue, is a vast territory of legal

issues.  The United States Supreme Court has yet to hand down any definitive holding on the 

extent to which gerrymandering violates the United States Constitution, or the power of state 

courts over Congressional elections.

B. Amount of Fees and Costs

The Court determines that Plaintiffs are entitled to an award of counsel fees and costs.  It 

is clear under established legal principles that Senator Scarnati did not have any reasonable basis to 

remove this case to this Court.

As subsequent events have developed, the Supreme Court of Pennsylvania entered an 

order, reversing the decision of Commonwealth Court Judge Brobson that the court did not have 

the power to correct the allegedly gerrymandered Congressional districts.  The Pennsylvania 

Supreme Court, in several highly publicized decisions, ordered a new map drawn and when the 

legislature did not do so, itself promulgated a new map which will be in effect for the 2018 

Congressional elections in Pennsylvania.  League of Women Voters of Pennsylvania v. 

Commonwealth, 175 A.3d 282, 284 (Pa. 2018) (order announcing forthcoming opinion of the 

Pennsylvania Supreme Court); League of Women Voters v. Commonwealth, 178 A.3d 737 (Pa. 

2018) (opinion invalidating 2011 congressional map); League of Women Voters v. 

Commonwealth, No. 159 MM 2017, 2018 WL 936941, at *4 (Pa. Feb. 19, 2018) (adopting its own 

plan). The United States Supreme Court rejected attempts to reverse these decisions of the 

Pennsylvania Supreme Court. Turzai v. League of Women Voters of Pennsylvania, No. 17A909, 

2018 WL 1372352, at *1 (U.S. Mar. 19, 2018).
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1. Amount of Fees

In general, “a prevailing party’s attorneys should be compensated based on market rates in 

the vicinage of the litigation. However, if a prevailing party can show that it required the 

particular expertise of counsel from another vicinage, or that local counsel were unwilling to take 

on the litigation, then it will be entitled to compensation based on prevailing rates in the 

community in which its attorneys practice.”  Interfaith Cmty. Org. v. Honeywell Int’l, Inc., 426

F.3d 694, 699 (3d Cir. 2005).

Plaintiffs argue that the Washington-based lawyers at Arnold & Porter Kaye Scholer 

(“Arnold & Porter”) should be reimbursed at their normal Washington, DC rates, rather than lower 

rates applicable in Philadelphia:

Plaintiffs’ counsel should be awarded fees at their standard billing rates under the 
second exception to the “forum rate rule,” which applies “when local counsel are 
unwilling to handle the case.” Interfaith Community Organization v. Honeywell 
Intern., Inc., 426 F.3d 694, 705 (3d Cir. 2005) (citations omitted). Plaintiffs’ 
counsel learned of the removal mid-afternoon on Wednesday and filed the 
emergency motion to remand within 12 hours. It is obvious that it would have been 
impossible to secure the services of a local firm to research and brief the remand 
motion within that time period, much less to do it pro bono, like Arnold & Porter. 
Moreover, the immediate and extraordinary threat posed by the removal left 
Plaintiffs’ counsel with no choice but to immediately respond with available 
resources.

(Pls.’ Reply Br. at 4, ECF 27.)  

This Court concludes that Plaintiffs are not entitled a calculation of fees on any basis other 

than what is appropriate under the prevailing and customary Philadelphia legal fees.  The Court

does not rely on any cases distinguishing between so-called “chief counsel” and so-called “local 

counsel.”  The two firms involved in representing the Plaintiffs from the start, Arnold & Porter 

and the Public Interest Law Center (“PILCOP”), are both well-known and well-qualified to 

represent the Plaintiffs in this case.  Although the undersigned did not get to observe them in any 
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detail, the Court has had significant opportunity to become familiar with the outstanding work of 

the Public Interest Law Center of Philadelphia.  The PILCOP attorneys are renowned for taking 

on difficult cases and achieving excellent results for their clients.1 Thus, the Court rejects any 

reliance on differences between so-called “chief counsel” and “local counsel.” Whether the work 

was done by the Arnold & Porter firm or by PILCOP, or jointly, all of the written work in this case 

in this Court, although very limited because of the eventual agreement by Senator Scarnati to 

withdraw the removal, was excellent. A good deal of urgent research and preparation of the 

motion to remand was necessary and deserves compensation.

The Court also agrees with Plaintiffs that this amounted to an “emergency situation.”  

This case is one of tremendous public importance.  The removal was filed just as the trial that had 

been ordered by the Pennsylvania Supreme Court was about to start.  Plaintiffs had good and 

sufficient reasons for wanting this case to remain in the Pennsylvania state court system, and the 

removal threatened the success of that jurisdictional strategy.2

Although the Court has decided to award attorneys’ fees and will take into the account the 

emergency nature of the situation, there was some perhaps unavoidable duplication of effort by the 

Arnold & Porter and PILCOP lawyers.  This is not a critical comment, but rather reflects the 

urgency of reviewing the law and getting the remand papers filed.  Given the understandable 

urgency with which Plaintiffs’ attorneys worked, between the time that the removal was filed, and 

it being withdrawn some hours later, as this Court was about to embark on a hearing on the 

Plaintiffs’ petition for remand, the time expended and fees requested are probably more than in an 

1 Two of my former law clerks have been attorneys at PILCOP, but are no longer working there.
2 The undersigned has recognized the historical background of gerrymandering and the judicial treatment of 
gerrymandering in the United States Supreme Court and lower courts, in a dissenting opinion in Agre v. Wolf, 284 F. 
Supp. 3d 591, 648-735 (E.D. Pa. 2018). An appeal in pending in the United States Supreme Court.
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ordinary case.  However, not every hour spent by numerous attorneys in two different locations, 

working on an important matter, requires 100% compensation from an opposing party even though 

the merits favor the Plaintiffs.

Counsel for Plaintiffs have submitted voluminous information about their normal hourly

rates. Considering the brief period of time that is at issue here, the Court will not engage in 

complex arithmetic.  The Court believes a fair result is to take the total number of hours spent by 

all attorneys, 82 hours, reduce it by 20% to account for overlap, and apply a blended hourly rate,

$400 per hour, which appears to be a fair median hourly rate for the PILCOP lawyers.3 The Court 

believes that the resulting award of $26,240.00 is a fair measure of fees to be awarded in this case.

As for the claimed expenses, the Court will award all of the expenses which have been documented 

by Plaintiffs’ counsel, including the Westlaw research costs, totaling $3,120.02.

a. Whether time to prepare the fee petition is itself compensable

The above calculation includes time spent preparing the fee petition.  Plaintiffs cite a 

number of district court cases outside this Circuit in which the court has awarded fees for litigating 

a fee petition under 28 U.S.C. § 1447(c) have been found to be compensable. See, e.g., MFC 

Twin Builders LLC v. Farjado, 2012 WL 3862399, at *8 (E.D. Cal. 2012); Yazdani v. Access 

ATM, 474 F. Supp. 2d 134, 137-38 (D.D.C. 2007); Albion Pacific Property Resources, LLC v. 

Seligman, 329 F. Supp. 2d 1163, 1175 (N.D. Cal. 2004).  Neither this Court nor the Third Circuit 

has squarely addressed whether time spent preparing § 1447(c) fee petitions is compensable.  

However, it has allowed “fees on fees” in civil rights cases; without fees on fees, “the attorney’s

fee to which he or she is entitled by law is in fact diminished.”   Hernandez v. Kalinowski, 146 

3 As a pro bono law firm, PILCOP has some, but not extensive, opportunities to calculate the appropriate hourly rate 
which it would use for fee petitions such as this.
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F.3d 196, 199 (3d Cir. 1998).  The court continued with an example:

For example, assume a plaintiff succeeds on the merits of a civil rights claim and, in 
doing so, incurs $10,000 in “direct and reasonable” costs and attorney’s fees. That 
fee represents the attorney’s time expended. Further assume that the plaintiff's 
attorney is forced to spend an additional $2000 in time to compel the defendant to 
pay the $10,000 costs and fees owed. If the plaintiff is not allowed to recover the 
“fees on fees,” the plaintiff would not receive the $2000 to pay the attorney. In the 
case of an impecunious plaintiff, as most prisoners are, the end result would be that 
the attorney would in fact receive a fee based on time that is less than that 
authorized by law.

Id. Defendants try to distinguish this case as purely a civil rights case, but the mathematical point 

holds: only if a court awards fees on fees can a party truly be made whole for the time and costs 

incurred by their attorneys.

b. Westlaw

Plaintiffs, who request $2,185 in Westlaw fees, are correct that Westlaw fees are 

compensable in Third Circuit.  In 1980, the Third Circuit held that “[u]se of computer-aided legal 

research such as LEXIS, or WESTLAW, or similar systems, is certainly reasonable, if not 

essential, in contemporary legal practice.”  Wehr v. Burroughs Corp., 619 F.2d 276, 285 (3d Cir. 

1980).  However, the court cautioned that “the amount of use must be reasonable in order to be 

allowed.”  Id. Plaintiffs assert in their opening brief that Westlaw fees are regularly passed on to 

clients.  (Pls.’ Br. at 18.)

Defendants are correct that it is entirely unclear from Plaintiffs’ documentation whether 

the Westlaw fees were even incurred in connection with this litigation.  (See Arnold & Porter 

Kaye Scholer LLP Costs, ECF 24-3).  Plaintiffs do not contest this in their reply brief.  The 

narrative for the largest single entry of Westlaw charges on November 15, 2017 (the day before 

oral argument) by associate Sara Murphy is “Westlaw Computer Research by ROBINSON JOHN 
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MULTI-SEARCH TIME CLASS.”  (Id.)  No attorney named John Robinson appeared in this 

case, and it is unclear who this is.  However, this description of the Westlaw research appears 

immediately below a lengthy description of the tasks undertaken by the various attorneys, 

including the precise topics Ms. Murphy researched. The Court finds that the Westlaw research 

was reasonable.

V. Who Should Be Responsible for Payment of These Fees and Costs

Under all the circumstances, the Court finds that Senator Scarnati should personally be 

liable for these fees and costs. The Court has not located any federal law authority as to whether 

Senator Scarnati may be reimbursed.

VI. Conclusion

For the reasons stated above, the Court will make an award of counsel fees and costs to 

PILCOP.  See attached order.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

LEAGUE OF WOMEN VOTERS OF 
PENNSYLVANIA, et al.

v.

THE COMMONWEALTH OF 
PENNSYLVANIA, et al.

CIVIL ACTION

NO. 17-5137

DATE OF NOTICE:  November 16, 2017

NOTICE

Please be advised that a HEARING on Plaintiffs’ Emergency Motion to Remand (ECF 

2) will be held today, Thursday, November 16, 2017 at 2:00 p.m., before the Honorable 

Michael M. Baylson in Courtroom 3A (3rd Floor), U.S. Courthouse, 601 Market Street, 

Philadelphia. Any out-of-town counsel may participate by phone by calling 267-299-7520 at the 

time of the hearing.

/s/ Lori K. DiSanti
________________________
Lori K. DiSanti
Deputy Clerk to Judge Baylson
267-299-7520

cc: Mary McKenzie, Esq. (mmckenzie@pubintlaw.org)
Matthew Haverstick, Esq. (mhaverstick@kleinbard.com)

O:\CIVIL 17\17-5137 League of Women Voters v Commw of PA\17cv5137 hearing notice 11162017.doc
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AO 458 (Rev. 06/09)  Appearance of Counsel

UNITED STATES DISTRICT COURT
for the

__________ District of __________

)
)
)
)
)

Plaintiff
v. Case No.

Defendant

APPEARANCE OF COUNSEL

To: The clerk of court and all parties of record

I am admitted or otherwise authorized to practice in this court, and I appear in this case as counsel for:

.

Date:
Attorney’s signature

Printed name and bar number

Address

E-mail address

Telephone number

FAX number

Case 2:17-cv-05137-MMB   Document 4   Filed 11/16/17   Page 1 of 1

      Eastern District of Pennsylvania

League of Women Voters of Pennsylvania et al.

The Commonwealth of Pennsylvania et al.
17-cv-5137

all Plaintiffs

11/16/2017 /s/ Benjamin D. Geffen

Benjamin D. Geffen, PA Bar No. 310134

Public Interest Law Center
1709 Benjamin Franklin Parkway, 2nd Floor

Philadelphia PA 19103

bgeffen@pubintlaw.org

(267) 546-1308

(215) 627-3183

JA360
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CERTIFICATE OF SERVICE 

I hereby certify that on this date, November 16, 2017, I caused the foregoing Appearance 

of Counsel of Benjamin D. Geffen to be filed and served on all counsel of record by operation of 

the CM/ECF system for the United States District Court for the Eastern District of Pennsylvania. 

I further certify that simultaneously with this filing via CM/ECF, I served the foregoing 

Appearance of Counsel of Benjamin D. Geffen by electronic mail on all counsel of record for all 

Respondents and Intervenors in the Commonwealth Court case: 

 
Counsel for Respondent the Pennsylvania General Assembly 
Jonathan F. Bloom 
jbloom@stradley.com 
Karl S. Myers 
kmyers@stradley.com 
 
 
Counsel for Respondent Gov. Thomas W. Wolf 
Linda C. Barrett 
lbarrett@pa.gov 
Sean M. Concannon 
sconcannon@pa.gov 
Thomas P. Howell 
thowell@pa.gov 
Mark A. Aronchick (also representing Respondents Torres & Marks) 
maronchick@hangley.com 
Michele D. Hangley (also representing Respondents Torres & Marks) 
mhangley@hangley.com 
Claudia De Palma (also representing Respondents Torres & Marks) 
cdepalma@hangley.com 
 
 
Counsel for Respondent Lt. Gov. Michael J. Stack III 
Alex M. Lacey 
alacey@cohenlaw.com 
Alice B. Mitinger 
amitinger@cohenlaw.com 
Clifford B. Levine 
clevine@cohenlaw.com 
Lazar M. Palnick 
lazarp@earthlink.net 
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Counsel for Respondent Speaker Michael C. Turzai 
Carolyn Batz McGee 
cmcgee@c-wlaw.com 
Kathleen A. Gallagher 
kgallagher@c-wlaw.com 
Jason Torchinsky (also representing Respondent Scarnati) 
jtorchinsky@hvjt.law 
Shawn Sheehy (also representing Respondent Scarnati) 
ssheehy@hvjt.law 
 
 
Counsel for Respondent Senate President Pro Tempore Joseph B. Scarnati III 
Brian S. Paszamant 
paszamant@blankrome.com 
Jason A. Snyderman 
snyderman@blankrome.com 
John P. Wixted 
jwixted@blankrome.com 
Matthew H. Haverstick 
mhaverstick@kleinbard.com 
Mark E. Seiberling 
mseiberling@kleinbard.com 
Joshua J. Voss 
jvoss@kleinbard.com 
 
 
Counsel for Respondents Secretary Robert Torres & Commissioner Jonathan M. Marks 
Ian B. Everhart 
ieverhart@pa.gov 
Kathleen M. Kotula 
kkotula@pa.gov 
Timothy E. Gates 
tgates@pa.gov  
 
 
Counsel for Intervenor-Respondents Brian McCann et al. 
Lawrence J. Tabas 
lawrence.tabas@obermayer.com 
Rebecca L. Warren 
rebecca.warren@obermayer.com 
Timothy J. Ford 
timothy.ford@obermayer.com 
 

/s/ Benjamin D. Geffen 
Benjamin D. Geffen 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF PENNSYLVANIA 

 
LEAGUE OF WOMEN VOTERS OF 
PENNSYLVANIA, et al., 
 

Plaintiffs, 

v. 

THE COMMONWEALTH OF 
PENNSYLVANIA, et al., 
 
    Defendants. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 

CIVIL ACTION 

 

No. 2:17-cv-5137-MMB  

CERTIFICATE OF CONCURRENCE AND NONCONCURRENCE 

Defendants Thomas Wolf, Governor of the Commonwealth of Pennsylvania, Robert 

Torres, Acting Secretary of the Commonwealth of Pennsylvania, and Jonathan Marks, 

Commissioner of the Bureau of Elections, in their official capacities (together, the “Executive 

Branch Defendants”), state their concurrence and nonconcurrence to the Notice of Removal by 

Joseph B. Scarnati, III, ECF No. 1; to Plaintiffs’ Emergency Motion to Remand, ECF No. 2 

(“Plaintiffs’ Motion to Remand”); and to Defendant Michael J. Stack, III’s Motion for Expedited 

Remand, ECF No. 5 (“Stack’s Motion to Remand”), as follows.  

The Executive Branch Defendants do not concur with the Notice of Removal.  They state 

as follows:  

• Defendant Scarnati did not seek consent to removal from the Executive Branch 
Defendants before removing the case;  
 

• The Executive Branch Defendants did not, and do not, consent to removal of the 
case;  
 

• Contrary to the statement in Paragraph 9 of the Notice of Removal, Defendant 
Marks and then-Defendant Secretary of the Commonwealth Pedro Cortés (since 
succeeded by Defendant Torres) filed an Answer and New Matter to the Petition 
for Review, as did Defendant Stack.  
 

The Executive Branch Defendants concur that this Court should immediately remand this 

case.  The Executive Branch Defendants further concur with the argument set forth on pages 6-7 

Case 2:17-cv-05137-MMB   Document 7   Filed 11/16/17   Page 1 of 3
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of Plaintiffs’ Motion to Remand, that the notice of removal is untimely, and the argument set 

forth on pages 7-11 of Plaintiffs’ Motion to Remand, that this Court lacks subject matter 

jurisdiction. 

The Executive Branch Defendants concur with the relief sought in Stack’s Motion to 

Remand.    

The Executive Branch Defendants reserve the right to further respond to the Notice of 

Removal and/or to the Petition for Review should further response be required, and, in the case 

of Governor Wolf, to answer or otherwise respond to Plaintiffs’ Petition for Review under F.R. 

Civ. P. 81.   

Respectfully submitted,  
 
HANGLEY ARONCHICK SEGAL PUDLIN & 
SCHILLER 
 

Dated: November 16, 2017   By:   /s/ Michele D. Hangley   
Mark A. Aronchick 
Michele D. Hangley 
Claudia De Palma  
One Logan Square, 27th Floor 
Philadelphia, PA 19103 
(215) 568-6200 

Attorney for Defendants Thomas Wolf, 
Governor of the Commonwealth of 
Pennsylvania, Robert Torres, Acting 
Secretary of the Commonwealth of 
Pennsylvania, and Jonathan Marks, 
Commissioner of the Bureau of Elections, in 
their official capacities 
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CERTIFICATE OF SERVICE 

I hereby certify that on November 16, 2017, I caused the foregoing Certificate of 

Concurrence and Nonconcurrence to be filed with the United States District Court for the Eastern 

District of Pennsylvania via the Court’s CM/ECF system, which will provide electronic notice to 

all counsel and parties of record. 

         /s/ Michele D. Hangley   
Michele D. Hangley 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
LEAGUE OF WOMEN VOTERS OF PENNSYLVANIA, 
et al.,  
 Plaintiffs, 
v. 
 
THE COMMONWEALTH OF PENNSYLVANIA, et al., 
 Defendants. 
 

: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 
No. 17-cv-5137 
 
 
 

EMERGENCY MOTION TO WITHDRAW NOTICE OF REMOVAL 

 Defendant Senator Joseph B. Scarnati, III hereby requests that the Court deem withdrawn 

the Notice of Removal in the above matter, and remand this action back to the Pennsylvania 

Supreme Court. Prior to the filing of the Notice of Removal, Defendant understood from 

Defendant Representative Michael Turzai’s counsel that he consented to removal. This 

afternoon, we have been advised from counsel that Defendant Turzai does not now consent to the 

Notice as filed. Accordingly, this matter should be remanded. 

Repsectfully submitted, 
 
s/ Matthew H. Haverstick   
Matthew H. Haverstick (No. 85072) 
Mark E. Seiberling (No. 91256) 
KLEINBARD LLC 
One Liberty Place, 46th Floor 
1650 Market Street 
Philadelphia, PA 19103 
Ph: (215) 568-2000/Fax: (215) 568-0140 

 
Joshua J. Voss (No. 306853) 
KLEINBARD LLC 
115 State Street, 2nd Floor 
Harrisburg, PA 17101 
Ph: (717) 836-7492/Fax: (215) 568-0140 
Attorneys for Defendant Sen. Joseph B. Scarnati, II
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CERTIFICATE OF SERVICE 
 

I hereby certify that I caused the foregoing Motion to be served on counsel via the 

Court’s CM/ECF system. 

Repsectfully submitted, 
 
s/ Matthew H. Haverstick   
Matthew H. Haverstick (No. 85072) 
Mark E. Seiberling (No. 91256) 
KLEINBARD LLC 
One Liberty Place, 46th Floor 
1650 Market Street 
Philadelphia, PA 19103 
Ph: (215) 568-2000/Fax: (215) 568-0140 
Attorneys for Defendant Sen. Joseph B. Scarnati, II 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
LEAGUE OF WOMEN VOTERS OF PENNSYLVANIA, 
et al.,  
 Plaintiffs, 
v. 
 
THE COMMONWEALTH OF PENNSYLVANIA, et al., 
 Defendants. 
 

: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 
No. 17-cv-5137 
 
 
 

ORDER 

 Upon consideration of Defendant Senator Joseph B. Scarnati, III’s Emergency Motion to 

Withdraw Notice of Removal, the MOTION is hereby GRANTED and it is further ORDERED 

that this matter is REMANDED back to the Pennsylvania Supreme Court, all parties to bear their 

own costs. 

       BY THE COURT: 
 
 
 
             
       Hon. Michael Baylson 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

LEAGUE OF WOMEN VOTERS OF 
PENNSYLVANIA, et al. 

v. 

THE COMMONWEALTH OF 
PENNSYLVANIA, et al. 

CIVIL ACTION 

N0.17-5137 

f'J ORDER 

AND NOW this l lo day of November, 2017, upon consideratio 1 of 

Joseph B. Scarnati, III' s Emergency Motion to Withdraw Notice of Removal (ECF 9), the Motion 

it hereby GRANTED and it is further ORDERED that this matter is REMANDED back to the 

Pennsylvania Supreme Court with prejudice. Any request for fees or costs should be filed within 

fourteen (14) days. 

BY THE COURT: 

United States District Court Judge 

O:\CIVI:L.JJ\17-5137 League of Women Voters v Commw of PA \17 cv5 l 37 Order re Withdrawal of Notice of Removal 11162017 .docx 
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

LEAGUE OF WOMEN VOTERS OF 
PENNSYLVANIA,
et al.,

Plaintiffs,

v.

THE COMMONWEALTH OF 
PENNSYLVANIA, et al.,

Defendants.

:
:
:
:
:
:
:
:
:
:
:
:

Civil Action No. 2:17-cv-5137

DEFENDANT, MICHAEL C. TURZAI’S RESPONSE TO EMERGENCY MOTION TO 
WITHDRAW NOTICE OF REMOVAL

Defendant, Michael C. Turzai, in his official capacity as Speaker of the Pennsylvania 

House of Representatives, by and through his undersigned counsel, respectfully submits the 

within Response to Defendant, Joseph B. Scarnati III’s Emergency Motion to Withdraw Notice 

of Removal (ECF No. 9). 

1. On November 14, 2017, Senator Scarnati filed a Notice of Removal of this action 

from the Pennsylvania Supreme Court in which it was represented to this Court that Senator 

Scarnati had the consent to removal under 28 U.S.C. § 1441 of Speaker Turzai.  (ECF No. 1 at ¶ 

24). 

2. This representation is false.

3. At no point in time did the undersigned counsel for Speaker Turzai, Kathleen A. 

Gallagher, ever indicate to counsel for Senator Scarnati, Matthew Haverstick, that Speaker 

Turzai consented to the removal of this action under 28 U.S.C. § 1441. Indeed, Attorney 
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Gallagher never communicated with Attorney Haverstick regarding the Notice of Removal prior 

to the filing of the same. 

4. To the contrary, on Sunday, November 12, 2017 Attorney Gallagher was advised  

that Attorney Haverstick believed the action was subject to removal under 28 U.S.C. § 1443,

which statute does not require the consent of all Defendants prior to removal.

5. Speaker Turzai was not interested in pursuing a removal action.

6. During the afternoon of November 13, 2017, Attorney Gallagher learned that 

Attorney Haverstick would file a removal solely on behalf of Senator Scarnati.  

7. At all times, the only ground for removal ever discussed was under Section 1443.

8. Neither Attorney Gallagher nor Speaker Turzai had any knowledge of the intent 

to remove this action under 28 U.S.C. § 1441.  It was not until the undersigned counsel received 

the filed copies of the Notice of Removal on Wednesday, November 15, 2017 via e-mail service 

from Attorney Joshua Voss and a request for written consent to the same that it was discovered 

that removal was sought under Section 1441. 

9. Indeed, counsel for Speaker Turzai was not provided with the opportunity to 

review in advance the Notice of Removal prior to its filing.

10. In light of the false representation contained in the Notice of Removal, Attorney 

Gallagher sent an e-mail to Attorney Haverstick on November 16, 2017 at 12:40 p.m. indicating 

that “[r]emoval pursuant to Section 1441, however, was never discussed and no consent was 

given to you or anyone else.”  See Exhibit A, attached hereto, E-mail dated 11/16/17 to Attorney 

Haverstick.   

11. Accordingly, Attorney Gallagher requested that an amended notice of removal be 

filed to correct the false statement regarding consent.  See Exhibit A. 
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12. Instead of filing an amended notice of removal, Senator Scarnati filed his 

Emergency Motion to Withdraw Notice of Removal in which, once again, it is improperly

represented that counsel for Speaker Turzai “consented to removal” but “does not now consent to 

the Notice as filed,” implying that Speaker Turzai or his counsel previously consented to the 

removal as filed. (ECF No. 9).

13. Consequently, Speaker Turzai is left with no choice but to file the within 

Response in order to correct the record and the false representations made to this Court. 

14. To this end, and to be clear, at no point in time did Speaker Turzai’s counsel or 

anyone else acting on Speaker Turzai’s behalf state to Attorney Haverstick, or anyone else acting 

on Senator Scarnati’s behalf, that Speaker Turzai consented to removal pursuant to 28 U.S.C. § 

1441.

Dated: November 16, 2017 Respectfully submitted, 

CIPRIANI & WERNER PC

/s/  Kathleen A. Gallagher
KATHLEEN GALLAGHER
CAROLYN BATZ MCGEE 
650 Washington Road, Suite 700 
Pittsburgh, Pennsylvania  15228
Phone: 412-563-4978
Email: KGallagher@c-wlaw.com
CMcgee@c-wlaw.com

Attorneys for Defendant Michael C. Turzai,
in his official capacity as Speaker of the
Pennsylvania House of 
Representatives 
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CERTIFICATE OF SERVICE

I hereby certify that on November 16, 2017, I caused the foregoing Response to 

Defendant, Joseph B. Scarnati III’s Emergency Motion to Withdraw Notice of Removal to be 

filed with the United States District Court for the Eastern District of Pennsylvania via the Court’s 

CM/ECF system, which will provide electronic notice to all counsel and parties of record. 

CIPRIANI & WERNER PC

/s/ Kathleen A. Gallagher
Kathleen A. Gallagher
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From:
To:
Subject:
Date:

Kathleen Gallagher
"mhaverstick@kleinbard.com"
LWV v. Wolf et al./Notice of Removal
Thursday, November 16, 2017 12:39:36 PM

Matt:
As you are aware, I represent the Speaker in the above referenced litigation.  In the Notice of
 Removal which you recently filed in the Eastern District, you  aver that the Speaker affirmatively
 consented to the filing of the Notice.   That averment is  false.   The only potential grounds for
 removal which were ever brought to my attention via Attorneys Torchinsky and Paszamant were a
 possible removal  pursuant to 28 U.S.C.  §1443 , which, as you are aware, does not require consent
 of all Defendants prior to removal.  The Speaker had no objection to your proceeding in that
 manner on behalf of Senator Scarnati specifically because Section 1443 does not require consent. 
 Removal pursuant to Section 1441, however, was never discussed and no consent was given to you
 or anyone else.

Accordingly, please file an amended Notice of Removal to correct your false statement prior to the
 hearing before Judge Baylson which is scheduled for today at 2:00 PM.

I anticipate your prompt cooperation in this regard.

Best regards,

KATHLEEN GALLAGHER| ATTORNEY

CIPRIANI & WERNER PC
650 WASHINGTON RD, SUITE 700 | PITTSBURGH, PA  15228
(412) 563-2500 (MAIN) | (412)563-4978| www.c-wlaw.com
P E N N S Y L V A N I A   •   N E W  J E R S E Y   •   W E S T  V I R G I N I A   •   D E L A W A R E   •   M A R Y L A N D   •
W A S H I N G T O N  D C   •   N E W  Y O R K

The information transmitted is intended only for the person or entity to which it is addressed and may contain confidential and/or
 privileged material. Any review, retransmission, dissemination or other use of, or taking of any action in reliance upon, this information
 by persons or entities other than the intended recipient is prohibited. If you received this information in error, please contact the sender
 and delete the message and material from all computers.

EXHIBIT A
Case 2:17-cv-05137-MMB   Document 21-1   Filed 11/16/17   Page 1 of 1

JA374

Case: 18-1838     Document: 003112942345     Page: 357      Date Filed: 05/29/2018



JA375

You do not have access to this transcript.

TRANSCRIPT of held on 11/16/17, before Judge BAYLSON. Court Reporter/Transcriber ESR. 
Transcript may be viewed at the court public terminal or purchased through the Court 
Reporter/Transcriber before the deadline for Release of Transcript Restr iction. After that date it may be 
obtained through PACER.. Redaction Request due 12/12/2017. Redacted Transcript Deadline set for 
12/22/2017. Release of Transcript Restriction set for 2/19/2018. HEARING(jl, )

Page 1 of 1United States District Court Eastern District of Pennsylvania
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      ) 
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OF PENNSYLVANIA, et al.,   ) 
      )  No. 2:17-cv-05137-MMB 
   Plaintiffs,  )  
      ) Honorable Michael M. Baylson  
 v.      )  
       ) 
THE COMMONWEALTH OF PENNSYLVANIA, )  
et al.,       )  
      ) 
   Defendants.    ) 
 

 
PLAINTIFFS’ MOTION FOR FEES AND COSTS  

 
Mary M. McKenzie  
Michael Churchill 
Benjamin D. Geffen 
PUBLIC INTEREST LAW CENTER 
1709 Benjamin Franklin Parkway, 2nd Floor 
Philadelphia, PA 190103 
(215) 627-7100 (telephone) 
(215) 627.3183 (fax) 
mmckenzie@pubintlaw.org 
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Counsel for Plaintiffs
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INTRODUCTION 

On November 14, in the midst of expedited pre-trial proceedings for a trial set to begin 

December 11 in Pennsylvania state court, Senator Scarnati removed this case.  Let there be no 

mistake:  the notice of removal was frivolous.  On its face, Scarnati had not obtained the consent 

of all properly joined defendants as required by 28 U.S.C. § 1446(b)(2)(C).  He filed the notice 

more than three months after the 30-day deadline to remove under § 1446(b)(2)(B).  And the 

notice did not and could not identify any non-frivolous basis for federal jurisdiction over 

Plaintiffs’ exclusively state-law claims.  Making matters worse, Scarnati’s co-defendant, Speaker 

Turzai, now claims the notice of removal was predicated on a material “false representation.”   

Scarnati’s improper motive for pursuing such a frivolous removal was obvious:  to delay 

and derail the expedited schedule ordered by the Pennsylvania Supreme Court.  Because a notice 

of removal automatically divests the state court of jurisdiction, even a frivolous removal like this 

one allows a litigant the opportunity to throw a wrench in expedited state court proceedings.  In 

this regard, Scarnati’s gambit had some success.  In light of the removal, the state court canceled 

a previously scheduled pre-trial conference, and Scarnati and Turzai were permitted to ignore a 

state court deadline to file a brief on their assertions of legislative and other purported privileges.   

Beyond its objective frivolity and subjective bad faith, Scarnati’s removal was prejudicial 

to Plaintiffs.  Because the removal threatened to derail the December 11 trial in state court, 

Plaintiffs’ counsel had no choice but to drop everything and work around the clock to prepare an 

emergency motion to remand, which they filed barely twelve hours after first learning of the 

removal.  Some of Plaintiffs’ counsel then traveled from Washington, D.C. to Philadelphia for an 

emergency hearing before this Court.  Further delay was avoided only by this Court’s alacrity in 

reviewing the parties’ submissions and scheduling the emergency hearing. 
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What happened next is almost beyond belief.  Less than 30 minutes before the emergency 

hearing, Scarnati moved to withdraw his notice of removal and remand the case on the ground 

that Turzai had initially consented to the removal, but then notified Scarnati’s counsel that he no 

longer consented.  This Court promptly remanded the case to state court, where it belongs. 

But it gets even worse.  After this Court’s remand order, Speaker Turzai accused Scarnati 

of making “false representations”—in both the notice of removal and the motion to withdraw 

it—that Turzai had consented.  According to Turzai, he never consented to this removal.   

There’s even more.  Just yesterday Scarnati’s counsel sent Plaintiffs’ counsel a letter and 

sworn affidavit accusing Turzai of being the one making the “‘false’ allegation.”  It is 

remarkable that the Speaker of the Pennsylvania House and the President Pro Tempore of the 

Pennsylvania Senate are accusing each other of lying to a federal court.  It is even more 

remarkable given that they are represented by the same counsel in the state court in this case. 

Equally remarkable, Scarnati and Turzai jointly asked this Court to abstain from hearing 

the federal gerrymandering case in favor of this state court case (Agre v. Wolf, ECF No. 45-2), 

and they right now are asking the U.S. Supreme Court to issue a writ of mandamus ordering this 

Court to abstain.  Yet while asking the Supreme Court to mandate this Court’s abstention in 

favor of the state court case, Scarnati attempted to remove the same state court case to this Court.  

Scarnati has offered no explanation for this bizarre behavior, and it seems clear that at least 

Scarnati (and possibly Turzai) simply wanted to stall the proceedings in state court. 

This Court should not countenance Scarnati’s vexatious tactics.  For the reasons set forth 

below, the Court should award fees and costs to Plaintiffs in the amount of $52,736.52 under 

28 U.S.C. § 1447(c).  Additionally, though the Court need not reach the issue, sanctions also are 

warranted under Federal Rule of Civil Procedure 11 and the Court’s inherent authority.   
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BACKGROUND 

Plaintiffs are eighteen Pennsylvania voters, one from each congressional district in the 

Commonwealth.1  They filed this action in the Pennsylvania Commonwealth Court on June 15, 

2017.  Their Petition for Review asserts that Act 131, the Pennsylvania statute establishing 

Pennsylvania’s 2011 congressional districting plan (the “2011 Plan”), violates the Pennsylvania 

Constitution—in particular, its Free Expression and Association Clauses, Art I, §§ 7, 20, Equal 

Protection guarantees, Art. I, §§ 1 and 26, and Free and Equal Clause, Art. I, § 5.  ECF No. 1-3.   

In line with prior redistricting challenges in Pennsylvania state courts, Plaintiffs have 

named as defendants several legislative parties (including Senator Scarnati and Speaker Turzai) 

as well as Governor Thomas W. Wolf, Lieutenant Governor Michael J. Stack III, Acting 

Secretary of the Commonwealth Robert Torres, and Commissioner Jonathan Marks of the 

Bureau of Commissions, Elections, and Legislation.2  Plaintiffs seek an injunction prohibiting 

Defendants from using the 2011 Plan and requiring them to enact a new plan that comports with 

the Pennsylvania Constitution.  

On October 16, 2017, the Commonwealth Court stayed the case, with the exception of 

briefing related to assertions of legislative and other purported privileges by the legislative 

defendants, including Senator Scarnati and Speaker Turzai.  In light of the stay, Plaintiffs asked 

the Pennsylvania Supreme Court to assume “extraordinary jurisdiction” and implement 

expedited proceedings to decide this case in time for the May 2018 congressional primaries.   

On November 9, 2017, the Pennsylvania Supreme Court granted Plaintiffs’ request for 

extraordinary relief.  ECF No. 1-6 at 67-69.  It vacated the stay and directed the Commonwealth 

                                                 
1 The League of Women Voters of Pennsylvania was originally also a petitioner in the state court 
action, but the Commonwealth Court dismissed the organization as a party. 
2 The Petition for Review initially named the Commonwealth of Pennsylvania, but the 
Commonwealth Court dismissed the Commonwealth from the case.   
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Court to conduct discovery, pre-trial, and trial proceedings, and to submit findings of fact and 

conclusions of law to the state high court no later than December 31, 2017. 

On Monday, November 13, 2017, the Commonwealth Court issued an order scheduling 

trial to begin December 11 at 9:30 a.m. and a pre-trial conference for November 16 at 1:00 p.m.  

ECF No. 2-1.  The order confirmed that Defendants’ brief regarding their assertions of legislative 

and other purported privileges was due November 15.  

A day later, on November 14, Scarnati removed the case to this Court, despite having no 

legal or factual basis to do so.  Scarnati served the notice of removal via U.S. mail and did not 

email Plaintiffs’ counsel a courtesy copy (although he apparently did so for Turzai’s counsel).  

Plaintiffs first learned of the removal the following afternoon, when Scarnati notified the 

Pennsylvania Supreme Court.  The Commonwealth Court appropriately canceled the November 

16 pre-trial conference.  Scarnati and Turzai did not file their privilege brief in this Court on 

November 15 as previously ordered by the state court, despite the fact that existing state court 

orders remain “in full force and effect” after a removal.  28 U.S.C. § 1450. 

As a consequence of Scarnati’s baseless removal, Plaintiffs’ lawyers were forced to set 

aside their intensive trial preparation efforts and spend approximately twelve hours preparing the 

emergency motion to remand that they filed with this Court around 2:30 a.m. on November 16.  

ECF No. 2.  As Plaintiffs’ emergency remand motion explained, Scarnati had not obtained the 

requisite consent of all properly joined defendants; missed the statutory 30-day deadline to 

remove by three months; and failed to establish any non-frivolous basis for federal jurisdiction.   

Around 9:00 a.m. on November 16, this Court scheduled an emergency hearing on 

Plaintiffs’ motion to remand for 2:00 p.m. the same day.  Plaintiffs’ counsel from Arnold & 

Porter Kaye Scholer LLP immediately got on a train to Philadelphia for the emergency hearing, 
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where they were joined by Plaintiffs’ counsel from the Public Interest Law Center.  Before the 

hearing, Lieutenant Governor Stack moved for expedited remand, and Governor Wolf indicated 

in a filing that Scarnati had not consulted the executive branch defendants before removing the 

case, and that the executive branch defendants did not consent.  ECF No. 5, 7. 

Then, less than 30 minutes before the emergency hearing began, Scarnati filed an 

emergency motion to withdraw his notice of removal and remand the case to state court.  

According to this motion and a supporting affidavit, Turzai had originally consented to removal, 

but just that afternoon Turzai’s counsel advised Scarnati’s counsel that Turzai “does not now 

consent to the notice as filed.”  ECF No. 9.  Scarnati’s counsel repeated this representation at the 

hearing, stating that the notice of removal “was filed at the time with consent from the parties 

whom we believed we needed consent from.”  ECF No. 22 at 7. 

Shortly after the hearing, this Court remanded the case to state court with prejudice and 

permitted Plaintiffs to file a motion for fees and costs within 14 days.  ECF No. 15.  

After the case was remanded, Speaker Turzai filed a response to Senator Scarnati’s 

motion to withdraw the notice of removal.  ECF No. 21.  There, Turzai accused Scarnati of 

“false[ly] represent[ing]” to this Court that Turzai had consented to the removal pursuant to 

28 U.S.C. § 1441.  ECF No. 21.  Turzai emphasized that “at no point in time did [his] counsel or 

anyone else acting on [his] behalf” consent to the removal.  Id.   

Scarnati’s alleged false representation about Turzai’s consent is all the more puzzling 

given that both legislators are represented by the same law firm—Holtzman Vogel Josefiak 

Torchinsky PLLC—in state court.  Equally strange is the fact that neither that law firm nor the 

other firms representing Senator Scarnati and Speaker Turzai in state court signed the notice of 
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removal.  It was signed instead by Kleinbard LLC, which entered its appearance in state court at 

the same time the Pennsylvania Supreme Court was notified of removal. 

There are also serious questions about Turzai’s conduct.  According to Turzai, Scarnati 

advised Turzai’s counsel of the possibility of removal on November 13 and emailed Turzai’s 

counsel a copy of the as-filed notice of removal on November 15, the same day their privilege 

brief was due and before the state court had canceled the November 16 pre-trial conference.  

ECF No. 21 ¶ 8.  But Turzai did not ask Scarnati to withdraw the notice or otherwise correct its 

purportedly false representation at that time.  Nor did Turzai inform this Court of his objection.  

Instead, Turzai’s counsel waited until 12:39 p.m. the next day to request that Scarnati withdraw 

the notice of removal—after the state court canceled its pre-trial conference, after Scarnati and 

Turzai’s deadline to file their privilege brief, after Plaintiffs filed their emergency motion to 

remand, and after this Court scheduled an emergency remand hearing.  ECF No. 21 ¶ 10 & 

exhibit thereto.  

As if that weren’t enough, just yesterday Senator Scarnati’s counsel sent Plaintiffs’ 

counsel a letter and sworn affidavit rejecting Turzai’s account and accused Turzai’s counsel of 

lying about the issue of the consent to the removal.  See Letter from M. Haverstick to R.S. Jones 

(Nov. 29, 2017) (attached as Exhibit A).  According to Scarnati’s counsel, “not only did Rep. 

Turzai’s counsel expressly give consent to the filing of the Notice of Removal directly to 

[Scarnati’s state court counsel] on November 13, 2017, . . . the consent was unconditional.”  Id.  

Scarnati’s counsel further asserted that Turzai’s claim that Turzai did not consent to the removal 

“is, in fact, itself a ‘false’ allegation.”  Id.   

Plaintiffs do not know who is telling the truth and who is not, but regardless Plaintiffs are 

entitled to fees and costs because the notice of removal was utterly baseless either way. 
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ARGUMENT 

I. Plaintiffs Are Entitled to Attorneys’ Fees and Costs Under 28 U.S.C. § 1447(c) 

Under 28 U.S.C. § 1447(c), “[a]n order remanding a case may require payment of just 

costs and any actual expenses, including attorney fees, incurred as a result of the removal.”3  In 

exercising their discretion whether to award fees and costs, courts aim to “deter removals 

intended to prolong litigation and impose costs on the opposing party, while not undermining 

Congress’ basic decision to afford defendants a right to remove.”  Martin v. Franklin Capital 

Corp., 546 U.S. 132, 140 (2005).  “Absent unusual circumstances, courts may award attorney’s 

fees under § 1447(c) only where the removing party lacked an objectively reasonable basis for 

seeking removal.”  Id. at 141.  “Conversely, when an objectively reasonable basis exists, fees 

should be denied.”  Id.  Here, Scarnati’s notice of removal had no objectively reasonable basis in 

law or in fact.  It was nothing more than a transparent attempt to delay the expedited proceedings 

in state court and derail the December 11 trial.    

A. There Was No Objectively Reasonable Basis for Removal 

For three separate and independent reasons, Scarnati had no objectively reasonable basis 

to remove this case.   

1. Scarnati Did Not Obtain Consent of All Properly Joined Defendants 

Under 28 U.S.C. § 1446(b)(2)(A), “all defendants who have been properly joined and 

served must join in or consent to the removal of the action.”  The Third Circuit has affirmed an 

award of costs under § 1447(c) where the only defect in removal was the failure to obtain 

consent from all defendants, a “well-established” requirement.  Hammer v. Scott, No. 04-2243, 

2005 WL 1414395 *2 (3d Cir. June 17, 2005). 

                                                 
3 This Court retains jurisdiction to award such fees and costs even though the case has been 
remanded to state court.  See Mints v. Educ. Testing Serv., 99 F.3d 1253, 1257-58 (3d Cir. 1996). 
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Scarnati has now conceded that he lacked the consent of at least one “properly joined” 

defendant—Speaker Turzai.  In his motion to withdraw the notice of removal, Scarnati rightly 

acknowledged that Turzai’s consent was a prerequisite to removal.  If Turzai’s account is correct, 

“at no point in time” did Turzai consent to this removal.  ECF No. 21.  If Scarnati’s view is 

correct, then perhaps Scarnati should demand that Turzai pay Plaintiffs’ fees and costs.  Ex. A.  

In any event, the statutory consent requirement was not satisfied even under Scarnati’s view.   

But even if, contrary to Turzai’s account, Scarnati did have Turzai’s consent at the time 

of the removal, Scarnati still did not have the consent of all other properly joined defendants.  

The notice of removal acknowledges that the executive branch defendants—Governor Wolf, 

Lieutenant Governor Stack, the Acting Secretary of the Commonwealth, or the Commissioner of 

BCEL—had not consented.  And Scarnati’s assertion that he did not need their consent because 

they are “nominal” defendants, ECF No. 1 at 6, is absurd. 

In the removal context, “[a] nominal party is defined as one neither necessary nor 

indispensable to the suit.  A party is necessary and indispensable to the suit if the plaintiff states 

a cause of action against the party, and seeks relief from the party.”  Dietz v. Avco Corp., 168 F. 

Supp. 3d 747, 759 (E.D. Pa. 2016).  The Governor is an indispensable party, and this Court need 

not take Plaintiffs’ word for it.  In the state court proceedings in this case, Scarnati himself 

asserted that “it is clear—and indeed undisputed—that the Governor is both a legally and 

practically indispensable party in this matter as his signature would be required to implement 

the relief sought by [Plaintiffs].”  ECF No. 2-2 at 2 (emphasis added).  Scarnati criticized the 

Governor’s request to be dismissed from the case as “curious,” because the Governor “is actually 

responsible for implementing the relief that [Plaintiffs] seek.”  Id. at 1.  And then:  “the Governor 

is indispensable to this Petition, because the nature of the claim and relief sought here require his 
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direct participation.”  Id.  And again:  “The simple fact remains that Petitioners cannot possibly 

achieve their requested relief without direct participation from the Governor.”  Id. at 2-3.  Once 

more:  “The Governor is indispensable; his interests here are unique and implicated.”  Id. at 3.  

To remove any conceivable doubt as to his view on this matter, Scarnati declared:  “There could 

be no clearer example of an indispensable party.”  Id.  

Scarnati’s about-face on this issue alone warrants an award of fees and costs.  In Shrader 

v. Legg Mason Wood Walker, Inc., 880 F. Supp. 366 (E.D. Pa. 1995), this Court awarded fees 

and costs to defendants under § 1447(c) because one plaintiff’s “misleading description” of a co-

plaintiff had led defendants to believe removal was appropriate.  Id. at 367.  After describing the 

co-plaintiff as a “nominal defendant” in her state court complaint, she argued in her federal court 

briefs seeking remand that the co-plaintiff was an indispensable party and therefore removal was 

improper.  Id.  Such conduct, this Court found, was “intolerable” because the plaintiff “changed 

her position after removal to suit the tactical advantage that she must have seen in remand.”  Id. 

at 370.  Likewise, here, Senator Scarnati has reversed his position about the importance of his 

co-defendant the Governor to gain a tactical advantage at various points in this litigation.4   

In sum, Senator Scarnati’s removal of this case without the consent of any co-defendant 

other than the General Assembly was objectively unreasonable and warrants a fee award.   

2. The Notice of Removal Was Obviously Untimely 

If that weren’t enough, Scarnati filed the notice of removal three months past the 30-day 

deadline under § 1446(b)(2)(B).  Plaintiffs filed this action in state court on June 15, 2017, and 

                                                 
4 The executive branch defendants also are indispensable parties, including because any 
injunction or order that requires adjusting election deadlines would have to apply to the Acting 
Secretary of the Commonwealth and the Commissioner of BCEL who are responsible for the 
administration of Pennsylvania’s elections.  See ECF No. 2 at 5. 
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the parties stipulated to an effective service date of July 14.  Any notice of removal should have 

been filed within 30 days thereafter—no later than August 13. 

To attempt to circumvent this time-bar, Scarnati relied on § 1446(b)(3), which provides 

that if a case is not removable based on the initial pleading, a defendant may file a notice of 

removal within 30 days after receiving “an amended pleading, motion, order or other paper from 

which it may first be ascertained that the case is one which is or has become removable.”  

Scarnati asserted that Governor Wolf’s October 23, 2017 Writ of Election scheduling a special 

election for March 2018 was an “order or other paper” that triggered a new 30-day deadline to 

remove.  ECF No. 1 at 5-6. 

Had Senator Scarnati done any research on this issue, he would quickly have learned that 

the Writ of Election did not conceivably make this case removable.  As the leading treatise of 

civil procedure explains, it is well-recognized that “documents not generated within the state 

litigation generally are not recognized as ‘other papers,’ receipt of which can start a 30-day 

removal period under Section 1446(b).”  14C Fed. Prac. & Proc. Juris. § 3731 (4th ed.).  Indeed, 

this Court has held that the phrase “order or other paper” did not even include a U.S. Supreme 

Court decision in another case.  See Pennsylvania v. Tap Pharm. Prods., Inc., 415 F. Supp. 2d 

516, 526-27 (E.D. Pa. 2005).  If a court document from another case is not an “order or other 

paper” under § 1446(b)(3), a fortiori neither is a document not arising from any judicial 

proceeding at all.  Other federal courts likewise have held that “order or other paper” includes 

only documents directly related to the pending case.  See, e.g., Gibson v. Clean Harbors Env. 

Servs. Inc., 840 F.3d 515, 521 (8th Cir. 2016); Romulus v. CVS Pharmacy, Inc., 770 F.3d 67, 78 

(1st Cir. 2014); McCormick v. Excel Corp., 413 F. Supp. 2d 967, 971 (E.D. Wis. 2006).  

Unsurprisingly, Senator Scarnati did not cite a single case supporting his position. 
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In general, in considering requests for fees and costs under § 1447(c), district courts have 

shown little tolerance for legal justifications for removal that “even a minimal amount of 

research” would have debunked.  Neshaminy Mall v. Sports Favorites, Inc., No. 07-4789, 2008 

WL 2019126 *2 (E.D. Pa. May 8, 2008).  For instance, in Zawatsky v. Jeddo Stars Athletic 

Ass’n, No. 3:17-CV-0621, 2017 WL 4778541 (M.D. Pa. Oct. 23, 2017), the court awarded fees 

and costs under § 1447(c) where even a “little effort and minimal research” would have revealed 

that certain deposition testimony did not constitute an “other paper” making the case removable.  

Id. at *6.   

The same is true here.  Scarnati had no colorable argument or excuse for filing a notice of 

removal three months after the statutory deadline, and he knew or should have known it. 

3. This Court Obviously Lacked Subject Matter Jurisdiction 

The Third Circuit has affirmed an award of attorneys’ fees where “the assertion in the 

removal petition that the district court had jurisdiction was, if not frivolous, at best 

insubstantial.”  Mints v. Educ. Testing Serv., 99 F.3d 1253, 1261 (3d Cir. 1996).  Here, Scarnati’s 

assertion of federal jurisdiction was worse than insubstantial—it was frivolous.   

“A defendant may remove a case to federal court only if that court would have had 

original jurisdiction.”  Ali v. DLG Dev. Corp., No. CV 17-1537, 2017 WL 4776754, at *4 (E.D. 

Pa. Oct. 23, 2017).  Scarnati’s assertion that this Court had federal question jurisdiction under 28 

U.S.C. § 1331, see ECF No. 1, was nonsense.  Plaintiffs assert claims exclusively under 

provisions of the Pennsylvania Constitution, a point Scarnati did not dispute.  Because Plaintiffs’ 

state-law claims do not “arise under” federal law, Merrell Dow Pharm. Inc. v. Thompson, 478 

U.S. 804, 807 (1986), there was no federal question jurisdiction.     

In his notice of appeal, Scarnati argued that the upcoming special election somehow 

created federal question jurisdiction because the relief Plaintiffs seek raises a “substantial 
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question of federal law,” namely “whether a state court under state law can strike down a Federal 

congressional district in which a state ‘Executive Authority’ has, by Federal constitutional writ 

and federal law, already mandated and set a special election.”  ECF No. ¶ 18 (citing U.S. Const. 

art. I, § 2, and “the United States Code”).  That was both factually and legally baseless.   

Plaintiffs do not seek any relief with respect to the March 13, 2018 special election, a 

point that Plaintiffs would have confirmed had Scarnati asked before removing the case.  

Scarnati’s failure even to ask this question of Plaintiffs before removing demonstrates the extent 

to which the stated basis for removal was utterly pretextual.   

But even if Plaintiffs were seeking to affect the March 2018 special election (which they 

are not), Scarnati’s argument would still have been frivolous.  Scarnati claimed that Article I, § 2 

of the U.S. Constitution provides a federal defense to Plaintiffs’ state constitutional claims.  

Scarnati did not suggest that construing the relevant provisions of the Pennsylvania Constitution 

would require a court to construe Article I, § 2 or any federal law.  It obviously would not.  “A 

defense that raises a federal question is inadequate to confer federal jurisdiction.”  Merrell Dow, 

478 U.S. at 808; see also N.J. Carpenters & the Trs. Thereof v. Tishman Const. Corp. of N.J., 

760 F.3d 297, 302 (3d Cir. 2014).  

Scarnati’s argument suffered a second fatal flaw:  the purported federal law issue that he 

identified did not meet the test laid out in Grable & Sons Metal Products, Inc. v. Darue 

Engineering & Manufacturing, 545 U.S. 308, 312 (2005).  Scarnati conceded that federal law 

does not create any cause of action in this case.  His theory was instead that Plaintiffs’ state law 

causes of action require resolution of a “substantial question of federal law,” ECF No. 1 ¶ 18, the 

category described in Grable.  But only a “slim category” of cases qualify for federal jurisdiction 

under Grable, see Gunn v. Minton, 568 U.S. 251, 258 (2013), and the claims here do not.  Where 
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federal law does not create the cause of action, “federal jurisdiction over a state law claim will 

[only] lie if a federal issue is: (1) necessarily raised, (2) actually disputed, (3) substantial, and (4) 

capable of resolution in federal court without disrupting the federal-state balance approved by 

Congress.”  Id. at 258.   

First, no federal claim is “necessarily raised” by this case.  That standard requires that the 

federal question be an “essential element” of the plaintiff’s “claim,” not a hypothetical part of the 

defendant’s defense.  Grable, 545 U.S. at 315 (emphasis added).  Second, the issue was not 

“actually disputed” because, again, Plaintiffs do not seek any relief with respect to the March 

2018 special election.  Third, the issue Scarnati raised was not “substantial,” but rather wholly 

meritless.  Article I, § 2 of the U.S. Constitution states:  “When vacancies happen in the 

Representation from any State, the Executive Authority thereof shall issue Writs of Election to 

fill such Vacancies.”  As Scarnati acknowledged, once Governor Wolf issued the Writ of 

Election, the “mandate of Article I, Section 2 was completed.”  ECF No. ¶ 16.  Nothing in 

Article I, § 2 plausibly suggests that the U.S. Constitution would bar a change in the timing of 

that election.  Finally, any issue about what Article I, § 2 means in this context is not “capable of 

resolution in federal court without disrupting the federal-state balance approved by Congress.”  

This action is solely about state constitutional challenges to a state statute.   

Indeed, Scarnati himself has repeatedly argued that state law issues are at the forefront of 

this case, including in a submission to the United States Supreme Court filed a week after 

Governor Wolf set the special election.  Scarnati argued to the U.S. Supreme Court that this 

Court should stay the pending federal gerrymandering case, Agre v. Wolf, in deference to 

Plaintiffs’ state court case, because federal courts “are required to defer adjudication of a 

redistricting matter that a state legislative or judicial branch is already considering.”  Pet. for 
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Mandamus at 6-7, No. 17-631 (U.S. Oct. 30, 2017).  Scarnati expressly referenced the special 

election as part of his argument that the U.S. Supreme Court should order the federal court to 

defer to the state court:  

In addition, on October 23, 2017, the Governor of Pennsylvania called a 
Special Election to replace U.S. Representative Tim Murphy, who 
resigned effective October 21, 2017. … A rush to action by the District 
Court threatens to impede that ongoing federal election. 

Id. at 24-25.  In other words, Scarnati told the U.S. Supreme Court that a federal court could not 

resolve the question whether the 2011 Plan is unconstitutional—or whether the special election 

should go forward—without infringing on state judicial prerogatives.  Id. at 6-7.  He could not 

then turn around and argue that the same question is “capable of resolution in federal court 

without disrupting the federal-state balance approved by Congress.”  Gunn, 568 U.S. at 258. 

 In short, Scarnati had no objectively reasonable basis for believing that this Court had 

federal question jurisdiction over Plaintiffs’ exclusively state law claims. 

B. The Removal Was Pursued in Bad Faith and Was Prejudicial to Plaintiffs 

A party seeking fees and costs under § 1447(c) need not establish that the notice of 

removal was filed in bad faith.  See Mints, 99 F.3d at 1260; Shrader v. Legg Mason Wood 

Walker, Inc., 880 F. Supp. 366, 368 (E.D. Pa. 1995).  But in considering a motion for fees and 

costs, “[a]n opponent’s bad faith may strengthen the position of a party that obtained a remand.”  

Garbie v. DaimlerChrysler Corp., 211 F.3d 407 (7th Cir. 2000); see also HSBC Bank USA, N.A. 

v. Ruffolo, No. 15-2891, 2015 WL 9460560, at *4 (D.N.J. Dec. 23, 2015) (awarding fees and 

costs where defendants “acted in bad faith to prolong this litigation”); A Forever Recovery, Inc. 

v. Township of Pennfield, 606 F. App’x 279, 284 (6th Cir. 2015) (holding that bad faith motive 

alone warrants award under § 1447(c) even where removal had “objectively reasonable basis”).  
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Scaranti acted in bad faith in removing this case, transparently seeking to delay this 

litigation by making contrary arguments to different courts to suit his needs.  In addition to flip-

flopping on whether the Governor is a “nominal” or “indispensable” party, Scarnati has talked 

out of both sides of his mouth on the question of whether this case should proceed in state court.  

After insisting in the “emergency” mandamus petition in Agre v. Wolf that this Court be ordered 

to abstain in favor of “the Pennsylvania appellate courts’ decision on important questions of 

Pennsylvania constitutional law,” Pet. for Mandamus at 20, Senator Scarnati then removed this 

case to federal court.  He cannot plausibly argue that state court is the proper forum for 

“addressing Pennsylvania’s [federal] congressional apportionment plan,” Pet. for Mandamus at 

3, and that the federal court is the proper forum for addressing “whether a state court under state 

law can strike down a Federal congressional district” in which the state has set a special election, 

ECF No. 1 ¶18.   

Scarnati’s removal was also prejudicial to Plaintiffs, further justifying an award of fees 

and costs.  The state court canceled a pre-trial conference set for November 16.  Plaintiffs’ 

counsel spent twelve hours drafting an emergency motion to remand and additional time 

preparing for and traveling to the emergency hearing in Philadelphia.  Scarnati and Turzai 

exploited the situation to obtain an extension to file their brief on assertions of privilege, which 

were originally due on November 15—the day after the removal.  After this Court remanded the 

case, the state court gave Scarnati and Turzai two additional days—a not insignificant amount of 

time given the expedited schedule here—to file their brief.  11/16/17 Order ¶ 2 (attached as 

Exhibit B).  The extension further delayed Defendants’ responses to a first set of requests for 

production and interrogatories served on July 14, 2017 and a second set of requests for 

production served on November 14, 2017.  Further delay was avoided only due to this Court’s 
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prompt action in scheduling an emergency hearing on plaintiffs’ remand motion notwithstanding 

that the Court was then in trial.  Had it not been for the Court’s speed in resolving this matter, the 

December 11 trial in state court might have been derailed. 

In granting Plaintiffs’ application for extraordinary relief, the Pennsylvania Supreme 

Court determined that this case “involves issues of immediate public importance” and therefore 

must “proceed expeditiously forthwith.”  ECF No. 1-6 at 67-69.  In these circumstances, an 

award of attorneys’ fees is warranted both to shift the cost of this sideshow to Scarnati and to 

deter others from engaging in procedural gamesmanship in the future. 

C. Accounting of Fees and Costs 

Courts in this Circuit calculate attorneys’ fees using the “lodestar method.”  In re General 

Motors Corp. Pick-Up Truck Fuel Tank Prods. Liab. Litig., 55 F.3d 768, 821 (3d Cir. 1995).  

Under this method, courts multiply “the number of hours reasonably expended by the reasonable 

hourly rate.”  Local Union No. 1992 of the Int’l Brotherhood of Elec. Workers v. Okonite Co., 

358 F.3d 278, 287 (3d Cir. 2004) (internal quotation marks omitted); see also Regional Emp’rs 

Assurance Leagues Voluntary Emps. Beneficiary Ass’n Trust v. Castellano, 164 F. Supp. 3d 705, 

713 (E.D. Pa. 2016); Adolph Coors Co. v. Truck Ins. Exchange, 383 F. Supp. 2d 93, 95 (D.D.C. 

2005) (applying lodestar analysis where court granted plaintiff’s motion to remand).   

The Court must determine “how many hours were spent, by which attorneys, and in what 

manner,” as well as the value of each attorney’s time, which “generally is reflected in his normal 

billing rate.”  Waldner v. Shulman, No. 86-7381, 1989 WL 100184, at *3 (E.D. Pa. Aug. 28, 

1989).  The following charts, which are supported by the affidavits of R. Stanton Jones and 

Jennifer Clarke, attached as Exhibit C and D, show how many hours were spent, by which 

attorneys, at what normal billing rate.  Detailed breakdowns of the tasks that each attorney 

performed are attached to those exhibits. 
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Arnold & Porter Kaye Scholer LLP 

Name Position Hours Billing Rate Total 

Stanton Jones Partner 13 $835 $10,855 

David Gersch Senior Counsel 5 $1,135 $5,675 

John Freedman Partner 3.5 $985 $3,447.50 

Elisabeth Theodore Associate 6.5 $745 $4,842.50 

Daniel Jacobson Associate 8 $695 $5,560 

Sara Murphy Associate 21.5 $445 $9,567.50 

Grand Total  57.5  $39,947.50 

Public Interest Law Center 

Name Position Hours Billing Rate Total 

Mary McKenzie Legal Director 6.5 $590 $3,835 

Michael Churchill Of Counsel 1.9 $650 $1,235 

Benjamin Geffen Staff Attorney 12.9 $310 $3,999 

George Donnelly Staff Attorney 3 $200 $600 

Grand Total  24.3  $9,669 

 Next, the Court must determine whether it was reasonable for the attorneys to spend the 

number of hours for which fees are claimed on the associated tasks.  See id.  Plaintiffs’ counsel 

devoted 81.8 hours on work directly responsive to Scarnati’s removal of the case and in drafting 

this motion for fees and costs.  See Hernandez v. Kalinowski, 146 F.3d 196 (3d Cir. 1998).  

Within twelve hours of learning of the removal, Plaintiffs’ counsel had researched, drafted, and 

filed an emergency motion to remand identified multiple fatal deficiencies in the notice of 
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removal as well as justifying expedited treatment.  The next day, Plaintiffs’ counsel prepared for 

and traveled to the emergency hearing in this Court.  All of this was eminently reasonable and 

absolutely necessary in this important case.  The Court thus should award Plaintiffs $49,616.50 

in attorneys’ fees.  

As for costs, Westlaw/Lexis charges are routinely passed on to the client.  As such, this 

Court should award those reasonable costs as well.  See Adolph Coors, 383 F. Supp. 2d at 97.  

Plaintiffs incurred $2,185 in Westlaw costs and do not seek reimbursement for printing and 

duplication costs.  Plaintiffs’ counsel also traveled to Philadelphia for the emergency hearing 

before this Court, costing $935.02.  All of this was reasonable, and the Court should award 

Plaintiffs a total of $3,120.02 in costs. 

II. Sanctions Are Warranted Under Rule 11 and the Court’s Inherent Authority 

This Court can and should award fees and costs under § 1447(c) without any need to 

consider other grounds for sanctions.  Nonetheless, as the Court stated at the emergency remand 

hearing, the removal statute “specifically incorporates Rule 11.”  If the Court reaches the issue, 

sanctions are warranted here under both Rule 11 and the Court’s inherent authority. 

Rule 11 provides that an attorney’s signature on a court filing constitutes a certification 

that, to the best of his or her knowledge, the filing is “not being presented for any improper 

purpose, such as to harass[ or] cause unnecessary delay,” that its legal contentions are either 

“warranted by existing law” or non-frivolous extensions of the law, and that factual contentions 

have evidentiary support.  Fed. R. Civ. P. 11(b).  If a court determines that Rule 11 has been 

violated, it may impose an appropriate sanction “on any attorney, law firm, or party that violated 

the rule or is responsible for its violation” and may award to the moving party “the reasonable 

expenses, including attorney’s fees, incurred for the motion.”  Fed. R. Civ. P. 11(c)(1) & (2).   
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Because their primary purpose is to deter abuse of the legal system, Rule 11 sanctions are 

appropriate when a claim or motion is “patently unmeritorious or frivolous.”  Gov’t Emps. Ins. 

Co. v. Nealey, No. 17-807, 2017 WL 2572519, at *14 (E.D. Pa. June 13, 2017) (quoting Ario v. 

Underwriting Members of Syndicate 53 at Lloyd’s for 1998 Year Acct., 618 F.3d 277, 297 (3d 

Cir. 2010)).  Courts should impose Rule 11 sanctions when an attorney’s conduct was 

objectively unreasonable under the circumstances at the time.  See Wolfington v. Reconstructive 

Orthopaedic Assocs. II, P.C., No. 16-4935, 2017 WL 4349242, at *5 (E.D. Pa. Sept. 29, 2017).  

“Reasonableness has been defined as an objective knowledge or belief at the time of filing . . . 

that the claim was well-grounded in law and fact.”  Id. (internal quotation marks omitted).  To 

comply with Rule 11, an attorney must “conduct a reasonable investigation of the facts and a 

normally competent level of legal research to support the presentation.”  Pensiero, Inc. v. Lingle, 

847 F.2d 90, 94 (3d Cir. 1988) (internal quotation marks omitted).  “Separate and apart from 

Rule 11, federal courts possess inherent authority to sanction a party or attorney” who has acted 

in bad faith or abused the judicial process.  Nealey, 2017 WL 2572519, at *14. 

Here, sanctions are warranted in the extraordinary circumstances of Scarnati’s 

frivolous—and allegedly dishonest—removal.  The notice of removal was not objectively 

reasonable at the time.  Scarnati failed to obtain consent for removal from any defendant other 

than the General Assembly, he missed the statutory removal deadline by more than three months, 

and there was obviously no conceivable basis for federal subject matter jurisdiction.  Even the 

slightest research on any of these issues would have revealed that any attempt to remove this 

case was doomed.  Every non-consenting defendant argued in this Court that the removal was 

improper for the same reasons identified by Plaintiffs.  Scarnati’s motive to filed the notice of 

removal were clear as day.  He did not remove this case because he believed that doing so was 
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legally or factually justifiable; he removed the case to delay or derail the expedited proceedings 

in state court.  This is exactly the kind of gamesmanship that Rule 11 should deter.5  

CONCLUSION 

The Court should award fees and costs to Plaintiffs in the amount of $52,736.52.  To 

avoid placing the burden for such fees and costs on Pennsylvania taxpayers, Senator Scarnati and 

his counsel from Kleinbard LLC should be held jointly and severally liable for the award.  See 

Baldus v. Members of the Wis. Gov’t Accountability Bd., 843 F. Supp. 2d 955, 960 (E.D. Wis. 

2017) (ordering legislature’s attorneys—“those ultimately responsible for the sandbagging, hide-

the-ball trial tactics that continue to be employed”—to pay award of fees and costs). 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                 
5 Rule 11(c)(2) ordinarily requires that a Rule 11 motion be served 21 days before filing in order 
to allow time for the offending party to “withdraw[] or appropriately correct[]” its wrongful act.  
That procedure does not apply here.  First, Scarnati’s wrongful act cannot be “withdrawn or 
appropriately corrected” now because the case has already been remanded.  The harm has been 
done by delay to the state court proceeding and unnecessary expenditure of Plaintiffs’ time and 
resources in responding to Scarnati’s frivolous notice of removal.  In these circumstances, there 
would be no reason to afford Scarnati time to cure a harm that is already completed and cannot 
be reversed.  Second, even if the 21-day service requirement otherwise applied, this Court’s 
November 16, 2017 remand order provided that “[a]ny request for fees or costs should be filed 
within fourteen (14) days,” ECF No. 15—by November 30.  There was not enough time to 
prepare this motion and serve it on Scarnati 21 days before filing it on November 30, as ordered.  
In addition, given this Court’s statement at the hearing that the removal statute “specifically 
incorporates Rule 11,” Scarnati was sufficiently on notice of a potential Rule 11 motion.   

Case 2:17-cv-05137-MMB   Document 24   Filed 11/30/17   Page 25 of 26Case: 18-1838     Document: 003112942345     Page: 383      Date Filed: 05/29/2018



JA401

  

 21 

DATED:  November 30, 2017 Respectfully submitted, 

 /s/ Mary M. McKenzie   
Mary M. McKenzie 
Pa. Bar No. 47434 
Michael Churchill 
Pa. Bar No. 4661 
Benjamin D. Geffen 
Pa. Bar No. 310134 
PUBLIC INTEREST LAW CENTER 
1709 Benjamin Franklin Parkway, 2nd Floor 
Philadelphia, PA 190103 
(215) 627-7100 (telephone) 
(215) 627.3183 (fax) 
mmckenzie@pubintlaw.org 
 
David P. Gersch  (admitted pro hac vice) 
R. Stanton Jones (admitted pro hac vice) 
Elisabeth S. Theodore (admitted pro hac vice) 
Daniel Jacobson (admitted pro hac vice) 
ARNOLD & PORTER KAYE SCHOLER LLP 
601 Massachusetts Avenue NW 
Washington, DC 20001 
(202) 954-5000 (telephone) 
(202) 942-5999 (fax) 
david.gersch@apks.com 
 
Counsel for Plaintiffs
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

   
       
      ) 
LEAGUE OF WOMEN VOTERS,  )    
OF PENNSYLVANIA, et al.,   ) 
      )  No. 2:17-cv-05137-MMB 
   Plaintiffs,  )  
      ) Honorable Michael M. Baylson  
 v.      )  
       ) 
THE COMMONWEALTH OF PENNSYLVANIA, )  
et al.,       )  
      ) 
   Defendants.    ) 
 

PLAINTIFFS’ MOTION FOR LEAVE TO FILE A CORRESPONDENCE 

 In accordance with Section I.4 of this Court’s January 5, 2016 Notice to Counsel 

regarding Pretrial and Trial Procedures, Plaintiffs respectfully submit this Motion for Leave to 

file a short, one-page correspondence with the Court.  Last night, in Agre et al. v. Wolf et al., 

Speaker Turzai filed a Memorandum in Support of His Motion For Protective Order Regarding 

Documents Produced in Discovery.  Case No. 17-cv-4392, ECF No. 171-1.  This memorandum 

contains a misrepresentation regarding Plaintiffs in this action (who are the Petitioners in League 

of Women Voters of Pennsylvania et al. v. Commonwealth of Pennsylvania, et al., 

Commonwealth Court Case No. 261 MD 2017).  The proposed correspondence, attached hereto 

as Exhibit A, directs the Court to this misrepresentation and clarifies the record regarding 

Plaintiffs’ conduct. 

 Accordingly, Plaintiffs respectfully request that this Court grant this Motion for Leave to 

file the proposed correspondence attached hereto as Exhibit A. 
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DATED:  December 4, 2017 Respectfully submitted, 

 /s/ Benjamin D. Geffen   
Mary M. McKenzie  
Michael Churchill 
Benjamin D. Geffen 
PUBLIC INTEREST LAW CENTER 
1709 Benjamin Franklin Parkway, 2nd Floor 
Philadelphia, PA 190103 
(215) 627-7100 (telephone) 
(215) 627.3183 (fax) 
mmckenzie@pubintlaw.org 
 
David P. Gersch (admitted pro hac vice) 
R. Stanton Jones (admitted pro hac vice) 
Elisabeth S. Theodore (admitted pro hac vice) 
Daniel Jacobson (admitted pro hac vice) 
ARNOLD & PORTER KAYE SCHOLER LLP 
601 Massachusetts Avenue NW 
Washington, DC 20001 
(202) 954-5000 (telephone) 
(202) 942-5999 (fax) 
david.gersch@apks.com 
 
Counsel for Plaintiffs 
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EXHIBIT A
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David P. Gersch
+1 202.942.5125
David.Gersch@apks.com

Arnold & Porter Kaye Scholer LLP
601 Massachusetts Ave., NW | Washington, DC 20001-3743 | www.apks.com

DECEMBER 4, 2017

VIA ELECTRONIC FILING AND HAND DELIVERY

The Honorable Michael Baylson
Senior United States District Judge

Re: Agre et al. v. Wolf et al., No. 17-cv-4392, ECF No. 171-1

To the Court:

As counsel for the Petitioners in League of Women Voters of Pennsylvania et al.
v. Commonwealth of Pennsylvania et al., Commonwealth Court case number 261 MD
2017 (the “Pennsylvania Action”), I write to correct a misrepresentation made regarding
Petitioners to the Court by Speaker Turzai last night in Agre et al. v. Wolf et al., case
number 17-cv-4392, ECF No. 171-1 (Legislative Defendant Michael C. Turzai’s
Memorandum In Support of His Motion For Protective Order Regarding Documents
Produced in Discovery).

In that memorandum, Speaker Turzai states that the proposed factual stipulations
that Petitioners sent on Saturday in the Pennsylvania Action “include express references
to information obtained by Plaintiffs in this matter through document production and the
Speaker’s deposition.” Mem. at 3 (emphasis added). Speaker Turzai’s assertion that the
proposed stipulations contain references to information obtained “through . . . the
Speaker’s deposition” is false. Speaker Turzai then suggests in a footnote, Mem. at 3 n.2,
that Petitioners have obtained his deposition in violation of this Court’s order. That
assertion is also false. Petitioners in the Pennsylvania Action have never obtained or even
seen the Speaker’s deposition.

By email yesterday evening, we asked counsel for the Speaker, Jason Torchinsky
and Kathleen Gallagher, to immediately and without delay withdraw their
misrepresentation. Instead, counsel for the Speaker (Jason Torchinsky) replied last night:
“Am in transit to the Agre trial as is ms Gallagher. Will respond to you tomorrow when I
can as the trial schedule in Agre allows.” Accordingly, we have no choice but to bring
this matter directly to the Court’s attention.

Respectfully,

/s/ David P. Gersch
David P. Gersch

cc: The Honorable D. Brooks Smith
The Honorable Patty Shwartz
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

   
       
      ) 
LEAGUE OF WOMEN VOTERS,  )    
OF PENNSYLVANIA, et al.,   ) 
      )  No. 2:17-cv-05137-MMB 
   Plaintiffs,  )  
      ) Honorable Michael M. Baylson  
 v.      )  
       ) 
THE COMMONWEALTH OF PENNSYLVANIA, )  
et al.,       )  
      ) 
   Defendants.    ) 
 

[PROPOSED] ORDER 

 AND NOW this _____ day of December, 2017, upon consideration of Plaintiffs’ Motion 

for Leave to File a Correspondence, the Motion is hereby GRANTED.  The Clerk of Court is 

directed to mark as filed the proposed correspondence attached as Exhibit A to Plaintiffs’ 

Motion.   

BY THE COURT: 

 

__________________________________ 
United States District Judge  
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CERTIFICATE OF SERVICE 

 I hereby certify that on this date, December 4, 2017, I caused the foregoing Motion for 

Leave to File a Correspondence to be filed and served on all counsel of record by operation of 

the CM/ECF system for the United States District Court for the Eastern District of Pennsylvania.  

I further certify that simultaneously with this filing via CM/ECF, I served the foregoing Motion 

for Leave to File a Correspondence by electronic mail on all counsel of record for all 

Respondents and Intervenors in the Commonwealth Court case: 

Counsel for Respondent the Pennsylvania General Assembly 
Jonathan F. Bloom 
jbloom@stradley.com 
Karl S. Myers 
kmyers@stradley.com 
 
Counsel for Respondent Gov. Thomas W. Wolf 
Linda C. Barrett 
lbarrett@pa.gov 
Sean M. Concannon 
sconcannon@pa.gov 
Thomas P. Howell 
thowell@pa.gov 
Mark A. Aronchick (also representing Respondents Torres & Marks) 
maronchick@hangley.com 
Michele D. Hangley (also representing Respondents Torres & Marks) 
mhangley@hangley.com 
Claudia De Palma (also representing Respondents Torres & Marks) 
cdepalma@hangley.com 
Ashton R. Lattimore (also representing Respondents Torres & Marks) 
alattimore@hangley.com 
 
Counsel for Respondent Lt. Gov. Michael J. Stack III 
Alex M. Lacey 
alacey@cohenlaw.com 
Alice B. Mitinger 
amitinger@cohenlaw.com 
Clifford B. Levine 
clevine@cohenlaw.com 
Lazar M. Palnick 
lazarp@earthlink.net 
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Counsel for Respondent Speaker Michael C. Turzai 
Carolyn Batz McGee 
cmcgee@c-wlaw.com 
Kathleen A. Gallagher 
kgallagher@c-wlaw.com 
Michael R. Abbott 
mabbott@c-wlaw.com 
Jason Torchinsky (also representing Respondent Scarnati) 
jtorchinsky@hvjt.law 
Shawn Sheehy (also representing Respondent Scarnati) 
ssheehy@hvjt.law 
Patrick T. Lewis 
plewis@bakerlaw.com 
Robert J. Tucker 
rtucker@bakerlaw.com 
 
Counsel for Respondent Senate President Pro Tempore Joseph B. Scarnati III 
Brian S. Paszamant 
paszamant@blankrome.com 
Jason A. Snyderman 
snyderman@blankrome.com 
John P. Wixted 
jwixted@blankrome.com 
Michael D. Silberfarb 
msilberfarb@blankrome.com 
Daniel S. Morris 
morris-d@blankrome.com 
Huaou Yan 
yhan@blankrome.com 
Bruce M. Gorman, Jr. 
gorman@blankrome.com 
Matthew H. Haverstick 
mhaverstick@kleinbard.com 
Mark E. Seiberling 
mseiberling@kleinbard.com 
Joshua J. Voss 
jvoss@kleinbard.com 
 
Counsel for Respondents Secretary Robert Torres & Commissioner Jonathan M. Marks 
Ian B. Everhart 
ieverhart@pa.gov 
Kathleen M. Kotula 
kkotula@pa.gov 
Timothy E. Gates 
tgates@pa.gov 
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Counsel for Intervenor-Respondents Brian McCann et al. 
Lawrence J. Tabas 
lawrence.tabas@obermayer.com 
Rebecca L. Warren 
rebecca.warren@obermayer.com 
Timothy J. Ford 
timothy.ford@obermayer.com 
 
 
DATED: December 4, 2017. 
 

  /s/ Benjamin D. Geffen 
Benjamin D. Geffen 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

   

       

      ) 

LEAGUE OF WOMEN VOTERS,  )    

OF PENNSYLVANIA, et al.,   ) 

      )  No. 2:17-cv-05137-MMB 

   Plaintiffs,  )  

      ) Honorable Michael M. Baylson  

 v.      )  

       ) 

THE COMMONWEALTH OF PENNSYLVANIA, )  

et al.,       )  

      ) 

   Defendants.    ) 

 

 

PLAINTIFFS’ REPLY IN SUPPORT OF THEIR MOTION FOR FEES AND COSTS  

 
Mary M. McKenzie  
Michael Churchill 
Benjamin D. Geffen 
PUBLIC INTEREST LAW CENTER 
1709 Benjamin Franklin Parkway, 2nd Floor 
Philadelphia, PA 190103 
(215) 627-7100 (telephone) 
(215) 627.3183 (fax) 
mmckenzie@pubintlaw.org 
 
David P. Gersch  (admitted pro hac vice) 
R. Stanton Jones (admitted pro hac vice) 
Elisabeth S. Theodore (admitted pro hac vice) 
Daniel F. Jacobson (admitted pro hac vice) 
ARNOLD & PORTER KAYE SCHOLER LLP 
601 Massachusetts Avenue NW 
Washington, DC 20001 
(202) 954-5000 (telephone) 
(202) 942-5999 (fax) 
david.gersch@apks.com 
 
Counsel for Plaintiff
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REPLY 

Plaintiffs submit this reply to briefly address the following points from Senator Scarnati’s 

Opposition to Plaintiffs’ Motion for Fees and Costs (“Opp’n”). 

 First, Scarnati’s opposition confirms that his removal petition was entirely without merit. 

Senator Scarnati offers no reasonable explanation for his failure to obtain the consent of all 

defendants who were properly joined.  Speaker Turzai represented to this Court that “at no point 

in time did [he] or anyone else acting on [his] behalf . . . consent[] to removal pursuant to 28 

U.S.C. § 1441.”  ECF No. 21 ¶ 14.  Scarnati responds to this extraordinary charge in a footnote, 

dismissing the issue as “immaterial” and “little more than a smokescreen.”  Opp’n at 5 n.1.  To 

be clear, whether Turzai consented to removal is a critical point for Scarnati’s assertion that he 

had an objectively reasonable basis for removal, since Scarnati himself agrees that Turzai’s 

consent was required.   

Moreover, regardless of what happened with Speaker Turzai, Senator Scarnati has not 

offered any objectively reasonable explanation for his failure to obtain the consent of the 

Executive Defendants.  See Pls.’ Mot. for Fees and Costs 8–11 (“Mot.”), ECF No. 24.  Scarnati 

offers no authority to support his view that the Governor of Pennsylvania—the only government 

official charged with deciding whether to sign a remedial districting plan into law—and the other 

Executive Defendants are mere “nominal” parties for whom consent is not required.  Instead, 

Scarnati cites obviously distinguishable cases involving nominal parties such as a defunct 

corporation, see Johnson v. SmithKline Beecham Corp., 724 F.3d 337, 358–59 & n.27 (3d Cir. 

2013), an international union with no possible liability in the suit, Thorn v. Amalgamated Transit 

Union, 305 F.3d 826, 833 (8th Cir. 2002), and a “recorder of deeds” whose only relation to the 

case was that she had recorded certain documents at issue, Busby v. Capital One, N.A., 932 F. 
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Supp. 2d 114, 131 (D.D.C. 2013).  Scarnati cites no authority even remotely suggesting that the 

Chief Executive of a state is merely a “nominal” defendant with “no real interest in the 

litigation.”  Scarnati’s lengthy attempt at explaining how the Governor is simultaneously 

“indispensable” and “nominal,” Opp’n at 5-8, ignores case law holding that for the purposes of 

removal, a “nominal party is defined as one neither necessary nor indispensable.”  Dietz v. Avco 

Corp., 168 F. Supp. 3d 747, 759 (E.D. Pa. 2016); see also, e.g., Steel Valley Auth. V. Union 

Switch and Signal Div., 809 F.2d 1006, 1010 (3d Cir. 1987) (“while nominal . . . parties may be 

disregarded [in considering remand], indispensable parties may not”); Ramara, Inc. v. Westfield 

Ins. Co., 2014 WL 12607757 *6 (E.D. Pa. Jan. 2, 2014) (“jurisprudence in our Circuit suggests 

that a party is not nominal if it is indispensable”). 

Likewise, Senator Scarnati cites no authority for the proposition that his notice of 

removal was timely.  Doe v. American Red Cross, 14 F.3d 196 (3d Cir. 1993), on which Scarnati 

relies, involved a narrow exception to the general rule that an “order” within the meaning of 

§ 1446(b)(3) means only an order in the state-court litigation.  But Scarnati does not contend that 

Governor Wolf’s Writ of Election was an “order.”  He contends that it was an “other paper.”  

Opp’n at 10-12.  To this day, Scarnati has not cited a single legal authority to support that view. 

Finally, even though Article I, § 2 of the Constitution was the entire basis for the 

purported “federal question” here, Scarnati notably does not dispute that Article I, § 2 is actually 

irrelevant to the timing of special elections.  Mot. at 13.   

Second, Scarnati’s position on the appropriateness of Plaintiffs’ request for attorney fees 

is without merit.  Scarnati incorrectly asserts that Plaintiffs are not entitled to recover “fees-on-

fees” because while such fees are awarded in civil rights cases, this is not a civil rights case.  

Opp’n at 17-18.  That distinction is irrelevant.  “No matter what the purpose of an attorney’s fee 
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provision  . . . the availability of ‘fees for fees’ is essential to carrying out Congress’s goal in 

including the provision in the first place.”  Am. Fed’n of Gov’t Emps. v. FLRA, 994 F.2d 20, 22 

(D.C. Cir. 1993).  The reason is simple:  if a party cannot recover fees-on-fees where, as here, he 

or she is entitled to statutory attorneys’ fees, “the attorney fee to which he or she is entitled to by 

law is in fact diminished.”  Hernandez v. Kalinowski, 146 F.3d 196, 199 (3d Cir. 1998). This is 

just as true for prevailing parties seeking fees under the removal statute, 28 U.S.C. § 1447(c), as 

it is for prevailing parties seeking fees under the civil rights statutes.  That is why in “statutory 

fee cases, federal courts . . . have uniformly held that time spent in establishing the entitlement to 

and amount of the fee is compensable.”  Camacho v. Bridgeport Fin., Inc., 523 F.3d 973, 981 

(9th Cir. 2008).  For these reasons, several courts have awarded fees-on-fees where a party seeks 

fees under 28 U.S.C. § 1447(c).  See, e.g., MFC Twin Builders LLC v. Farjado, 2012 WL 

3862399, at *8 (E.D. Cal. 2012); Yazdani v. Access ATM, 474 F. Supp. 2d 134, 137-38 (D.D.C. 

2007); Albion Pacific Property Resources, LLC v. Seligman, 329 F. Supp. 2d 1163, 1175 (N.D. 

Cal. 2004).   

The attorney hours Plaintiffs requested are plainly justified.  Scarnati’s frivolous attempt 

to remove this case created an emergency that necessitated immediate coordinated efforts of a 

diligent team of counsel.  The removal jeopardized the accelerated schedule that the 

Pennsylvania Supreme Court put into place specifically to enable the possibility of relief in time 

for the 2018 primary and general elections.  It was perfectly reasonable to have multiple 

members of the trial team divide the work and collaborate on the emergency motion to remand, 

and for some of those attorneys to prepare for and attend an emergency hearing.1  Courts have 

                                                 
1  Plaintiffs are seeking to recover costs for two attorneys, not three, to travel to Philadelphia for 

the emergency hearing.  Mr. Jacobson purchased northbound tickets from Washington, D.C. to 

Philadelphia for Mr. Gersch and Mr. Jones.  See Mot. Ex. C at 6. 
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awarded attorneys’ fees for the hours necessary for teams of counsel to respond to an “all-hands-

on-deck” emergency.  See, e.g., IRAP v. Kelly, No. 2:17-cv-1761-JLS-AFMx, 2017 WL 3263870 

at *6, *9 (C.D.Cal. July 27, 2017) (awarding attorneys’ fees for a team of nineteen attorneys 

working 709.14 hours to file an emergency habeas petition and TRO application and attend a 

hearing in response to plaintiff family’s unlawful detention by Immigration and Customs 

Officials); Condon v. Wilson, No. 2:14-cv-4010-RMG, 2015 WL 12862712 at *5, *7 (D.S.C. 

Aug. 10, 2015) (awarding fees that included compensation for 68 hours by a team of seven 

attorneys in resisting emergency stay petitions in a legal challenge to South Carolina’s ban on 

same-sex marriage).2 

The law clearly provides that Plaintiffs’ counsel should be awarded fees at their standard 

billing rates under the second exception to the “forum rate rule,” which applies “when local 

counsel are unwilling to handle the case.”  Interfaith Community Organization v. Honeywell 

Intern., Inc., 426 F.3d 694, 705 (3d Cir. 2005) (citations omitted).  Plaintiffs’ counsel learned of 

the removal mid-afternoon on Wednesday and filed the emergency motion to remand within 12 

hours.  It is obvious that it would have been impossible to secure the services of a local firm to 

research and brief the remand motion within that time period, much less to do it pro bono, like 

Arnold & Porter.  Moreover, the immediate and extraordinary threat posed by the removal left 

Plaintiffs’ counsel with no choice but to immediately respond with available resources.     

Third, this court should hold Scarnati and his attorneys—not the taxpayers of 

Pennsylvania—liable for any award of fees and costs as a result of Scarnati’s unreasonable 

                                                 
2  Contrary to Scarnati’s claims, the reasonable cost of computerized legal research is 

reimbursable in the Third Circuit.  Indeed, in Wehr v. Burroughs Corp., 619 F.2d 276 (3d Cir. 

1980), the Third Circuit recognized that “[u]se of computer-aided legal research such as LEXIS, 

or WESTLAW, or similar systems, is certainly reasonable, if not essential, in contemporary legal 

practice.”  Id.  Accordingly, the court reversed the district court’s denial of these costs.  Id.     
 

Case 2:17-cv-05137-MMB   Document 27   Filed 12/21/17   Page 5 of 9Case: 18-1838     Document: 003112942345     Page: 429      Date Filed: 05/29/2018



JA447

  

 5 

Notice of Removal.  Scarnati does not identify any law that would prevent this Court from 

holding him, and his attorneys, liable for any fees assessed.  Baldus v. Members of Wisconsin 

Government Accountability Bd., 843 F. Supp. 2d 955 (E.D. Wis. 2012), is directly relevant.  In 

Baldus, the defendants stymied a redistricting challenge by filing frivolous motions, changing 

their positions to capitalize on new opportunities, and “flailing wildly in a desperate attempt to 

hide from both the Court and the public the true nature of exactly what transpired in the 

redistricting process.”  Baldus, 843 F. Supp. 2d at 257–59.  The Baldus court then concluded that 

it would be unfair for the state’s taxpayers to bear the costs of sanctions warranted by counsel’s 

behavior.  Id. at 960.  Scarnati was likewise “flailing wildly” when he removed this case to 

federal court in a baseless effort to derail the expedited state court proceedings.  Given the 

drastic consequences that result from removal—automatically divesting the state court of 

jurisdiction—there must be a disincentive to deter such vexatious litigation tactics. 

For these reasons, as well the reasons set forth in Plaintiffs’ motion for fees and costs, 

Plaintiffs respectfully request that this Court award fees and costs to Plaintiffs in the amount of 

$52,736.52 and hold Senator Scarnati and his counsel from Kleinbard LLC jointly and severally 

liable for the award. 
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DATED:  December 21, 2017 Respectfully submitted, 

 /s/ Mary M. McKenzie   
Mary M. McKenzie  
Michael Churchill 
Benjamin D. Geffen 
PUBLIC INTEREST LAW CENTER 
1709 Benjamin Franklin Parkway, 2nd Floor 
Philadelphia, PA 190103 
(215) 627-7100 (telephone) 
(215) 627.3183 (fax) 
mmckenzie@pubintlaw.org 
 
David P. Gersch  (admitted pro hac vice) 
R. Stanton Jones (admitted pro hac vice) 
Elisabeth S. Theodore (admitted pro hac vice) 
Daniel F. Jacobson (admitted pro hac vice) 
ARNOLD & PORTER KAYE SCHOLER LLP 
601 Massachusetts Avenue NW 
Washington, DC 20001 
(202) 954-5000 (telephone) 
(202) 942-5999 (fax) 
david.gersch@apks.com 
 
Counsel for Plaintiffs
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CERTIFICATE OF SERVICE 

I hereby certify that on this date, December 21, 2017, I caused the foregoing Plaintiffs’ 

Motion for Fees and costs to be filed and served on all counsel of record by operation of the 

CM/ECF system for the United States District Court for the Eastern District of Pennsylvania. I 

further certify that simultaneously with this filing via CM/ECF, I served the foregoing Plaintiffs’ 

Emergency Motion to Remand by electronic mail on all counsel of record for all Respondents 

and Intervenors in the Commonwealth Court case: 

Counsel for Respondent the Pennsylvania General Assembly 

Jonathan F. Bloom 

jbloom@stradley.com 

Karl S. Myers 

kmyers@stradley.com 

 

Counsel for Respondent Gov. Thomas W. Wolf 

Linda C. Barrett 

lbarrett@pa.gov 

Sean M. Concannon 

sconcannon@pa.gov 

Thomas P. Howell 

thowell@pa.gov 

Mark A. Aronchick (also representing Respondents Torres & Marks) 

maronchick@hangley.com 

Michele D. Hangley (also representing Respondents Torres & Marks) 

mhangley@hangley.com 

Claudia De Palma (also representing Respondents Torres & Marks) 

cdepalma@hangley.com 

 

Counsel for Respondent Lt. Gov. Michael J. Stack III 

Alex M. Lacey 

alacey@cohenlaw.com 

Alice B. Mitinger 

amitinger@cohenlaw.com 

Clifford B. Levine 

clevine@cohenlaw.com 

Lazar M. Palnick 

lazarp@earthlink.net 
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Counsel for Respondent Speaker Michael C. Turzai 

Carolyn Batz McGee 

cmcgee@c-wlaw.com 

Kathleen A. Gallagher 

kgallagher@c-wlaw.com 

Jason Torchinsky (also representing Respondent Scarnati) 

jtorchinsky@hvjt.law 

Shawn Sheehy (also representing Respondent Scarnati) 

ssheehy@hvjt.law 

 

Counsel for Respondent Senate President Pro Tempore Joseph B. Scarnati III 

Brian S. Paszamant 

paszamant@blankrome.com 

Jason A. Snyderman 

snyderman@blankrome.com 

John P. Wixted 

jwixted@blankrome.com 

Matthew H. Haverstick 

mhaverstick@kleinbard.com 

Mark E. Seiberling 

mseiberling@kleinbard.com 

Joshua J. Voss 

jvoss@kleinbard.com 

 

Counsel for Respondents Secretary Robert Torres & Commissioner Jonathan M. Marks 

Ian B. Everhart 

ieverhart@pa.gov 

Kathleen M. Kotula 

kkotula@pa.gov 

Timothy E. Gates 

tgates@pa.gov  

 

Counsel for Intervenor-Respondents Brian McCann et al. 

Lawrence J. Tabas 

lawrence.tabas@obermayer.com 

Rebecca L. Warren 

rebecca.warren@obermayer.com 

Timothy J. Ford 

timothy.ford@obermayer.com 

  
 
DATED:  December 21, 2017  

 /s/ Mary M. McKenzie   
Mary M. McKenzie 
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