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1 PROCEEDI NGS rade A8
2 - - -
3 THE BAILIFF: Al rise. Comonwealth
4 Court is now in session. The Honorable Bernard L.
5 McG nl ey presiding.
6 THE COURT: Thank you. Pl ease be
7 seat ed.
8 M5. CLARKE: Good norning, Your Honor.
9 MR. KEATING  Good norning, Your Honor.
10 THE COURT: Ckay. Petitioners, are we
11 ready to proceed?
12 M5. CLARKE: Yes, Your Honor.
13 THE COURT: Ckay.
14 M5. CLARKE: Your Honor, |I'd like to
15 begi n by thanking the Court, the clerks, and the
16 courtroomcryer for all of your incredible patience
17 with all of us over the past few weeks.
18 I'd also like to thank very nuch our
19 clients, sone of whomare in the courtroom opposing
20 counsel, and ny wonderful team of co-counsel: Marian
21 Schnei der of the Advancenent Project, Vic Wil czak,
22 M ke Rubin of Arnold & Porter and his team and Kel by
23 Bol ana, who is the man behind the conputer. | want to
24  thank all of you.
25 THE COURT: Thank you, Counsel.
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1 M5. CLARKE: This is a case about a

2 | aw, Act 18, that unreasonably and unnecessarily

3 burdens the right of Pennsylvanians to vote.

4 It's a case about Marian Baker. She is

5 a fornmer Republican conmtteewonan. She was told by

6 her poll workers in Novenber that she needed to get a

7 new formof identification in order to vote in the

8 future.

9 Now, M's. Baker knew from experience
10 that last tinme she went to PennDOT, it was a four-hour
11 wait and there weren't any chairs, and she knew from
12 goi ng by the PennDOT office that that |ine had not
13 gotten shorter.

14 So, she called her PennDOT office and
15 she asked them for an accommodation, and they said no,
16 you have to cone in |like everyone el se. She said,
17 well, could | send it in by mail. They said, no, you
18 have to cone in.
19 Ms. Baker knew that she couldn't do
20 that, so she didn't vote in May because she coul dn't
21 get that ID.
22 And there are hundreds of thousands of
23 peopl e who, according to all sources, |acked the
24 I dentification that they need to vote.
25 Here's what the case is not about:
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1 This is not about whether people have earned the right
2 to vote. This is not about a test as to whether
3 peopl e go back nmultiple tinmes, whether people |learn
4 I nformation that's not public, whether people put --
5 stress their physical stam na or put burdens on their
6 | oved ones, and this is also not a case about
7 | n-person voter fraud.
8 The Respondents have agreed that they
9 are not aware of any in-person voter fraud in this
10 Comonweal t h.
11 No, this is a case about a | aw that
12 fundanental |y burdens a right enshrined in the
13 Constitution, a cherished right to vote.
14 Now, Act 18 and the way it's been
15 I npl emented violates three separate | egal protections.
16 First, the right to vote that's
17 enshrined in the Pennsylvania Constitution.
18 Second, the right to equal protection
19 enshrined in the Pennsyl vania Constitution.
20 And finally, the way that the | aw has
21 been i npl enented itself violates the | aw.
22 | wll be focusing ny remarks today on
23 the way in which the |law violates the Pennsyl vani a
24 Constitution's right to vote, and we'll be discussing
25 the equal protection and the statutory violations in
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1 our brief. rade AES
2 So, to give a roadmap of ny discussion
3 this norning. 1'll first be discussing the |aw, then
4 I'lI'l be discussing the nunbers, then our facial

5 chal | enge, and then the evidence as it relates to our
6 as- appl i ed chal | enge.

7 So, to begin with the law, Article I,
8 Section 5 of the Pennsylvania Constitution declares

9 that elections shall be free and equal; and it al so
10 provides that no power, civil or mlitary, shall at
11 any tinme interfere to prevent the exercise of the

12 ri ght of suffrage.

13 Article VIl, Section 1, says also that
14 every citizen to age 21 shall, subject to residency
15 requirenents, be entitled to vote at all el ections,
16 subject to the General Assenbly's power to regul ate
17 | egi sl ati on.

18 Now, as the Pennsyl vania Suprene Court
19 has applied and interpreted these provisions, they
20 have hel d that governnental restriction, |ike Act 18,
21 violates the Constitution if it is so difficult as to
22 anount to a denial.
23 So, in Wnston versus More, for
24 exanple, the Court held that elections are free and
25 equal wthin the neaning of the Constitution, when the
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1 regul ation of the right to exercise the franchi se does

2 not deny the franchise or make it so difficult as to

3 anount to a denial.

4 Simlarly in DeWalt versus Bartley, the

5 Court held that the test is whether the |egislation

6 regul ating el ections, denies the franchise, or renders

7 Its exercise so difficult and inconvenient as to

8 anount to a denial.

9 So, the standard here i s not

10 i npossibility. [It's not whether soneone, if their

11 | i ves depended on it, could walk or crawl or suffer

12 | mmense pain to get an identification. The standard

13 Is the difficulty and unreasonabl eness of the burden.

14 Now, after the Court assesses the

15 burden, the law then directs the Court to determ ne

16 whet her the unreasonabl e and unnecessary burden of

17 voters outwei ghs the governnental interests asserted;

18 and here, as we'll show, whether the standard is

19 strict scrutiny or sone internedi ate standard or even

20 rati onal basis, the governnental interest does not

21 justify the significant burden here.

22 Now, final point on the |aw, we have

23 pl eaded both a facial and an as-applied chall enge.

24  Those aren't different |egal argunents; instead, they

25 just go to whether or not the scope of the injunction
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1 that the Court issues. rade e
2 The facial challenge alleges that the

3 law on its face is flawed, and based -- if the Court

4 determ nes that that is the case, the Court could

5 | ssue an injunction enjoining the inplenentation of

6 the [ aw al t oget her.

7 The second is an as-applied chall enge.
8 That proof and that argunent is that the law, as it's
9 been i npl enented, operates to violate the

10 Constitution; and there the Court could issue an

11 I njunction that enjoins the law until all people get
12 the identification they need to vote. [t could enjoin
13 the law with respect to people who don't have

14 i dentification.

15 So, the begi nning point of any

16 chal l enge are the nunbers. How nmany people | ack the
17 I D necessary to vote under Act 18. Al the estimates
18 in this case, no matter what the nethodol ogy and no

19 matter who the estinmates cane from point to the sane
20 conclusion: There are hundreds of thousands of people
21 who lack the I D necessary to vote.
22 The first estimate was the Court | ast
23 sumer in its ruling. After hearing all of the
24 evi dence, the Court ruled that the nunber is "sonmewhat
25 nore than 1% " That was 89,000 at the tine, and
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1 "significantly less" than 9% That was 780, 000.

2 Now, the next piece of evidence is

3 Rebecca Oyler. And until recently, she was the policy
4 director at the Departnent of State. Last year, the
5 Court based its assessnent on Rebecca Oyler's

6 testi nony.

7 Now, Rebecca Oyler testified this year
8 and now she thinks the nunber is nore like 4 to 5% of
9 regi stered voters, and that woul d be about 320, 000 or
10 400, 000 peopl e.

11 The third estimate cane from Secretary
12 Ai chele. Secretary Aichele testified before the

13 Senate Appropriations Conmttee, and she was asked

14 what the State's estimate was, and she cited to a

15 study done in Phil adel phia by the Commttee of

16 Seventy; and in that study, the Commttee of Seventy
17 found that 3.5% of the voters who showed up at the

18 polls | acked I D necessary to vote.

19 If you take that percentage and apply
20 it statew de to the people who showed up at the polls
21 I n Novenber, that would get you about 190, 000 peopl e.
22 That clip is Exhibit 1529.
23 Now, the fourth estimte was a project
24 that the Departnent of State did |ast summer, and the
25 Departnent of State tried to match the people in its
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1 regi strati on dat abase, the SURE database, with the
2 people in the PennDOT dat abase who had driver's
3 | i censes or non-driver's | Ds.
4 When they did that match, they found
5 that 759, 000 people who are registered voters did not
6 have a formof identification in the PennDOT dat abase.
7 Now, they took that nunber seriously
8 enough that they mailed letters to every one of those
9 759, 000 people telling themthat they better get |Ds.
10 Now, this year, Deputy Secretary Royer
11 testified that 150,000 of those letters canme back.
12 So, the best estimate fromthat exercise was 600, 000
13 voters.
14 Now, in testinony |ast year, another
15 Departnent of State enpl oyee, M. Burgess, testified
16 that they did another exercise, and that was to | ook
17 at how many people had -- were in the PennDOT
18 dat abase, but whose |icenses had been expired for nore
19 than a year, and therefore, they would be unable to
20 vote, too.
21 This was the nunber that the Court
22 asked a wi tness about the other day, and that nunber
23 was about 500, 000. There were 500,000 people in the
24 regi stered voter database who had an I D, but it was
25 expired, and it couldn't be used for voting.
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1 The fifth estinmate was done by rage 295y
2 Dr. David Marker. Dr. Marker is hired by foreign

3 governnents and the United States governnent to create
4 surveys and to eval uate the surveys of other people.

5 What he did in this case was to

6 eval uate a survey inplenented and presented | ast

7 sumer by Dr. Matthew Barreto. Dr. Barreto's survey

8 was designed to find out how many peopl e | acked any

9 kind of I D under the statute, not just -- not just

10 PennDOT | Ds, but any kind of ID.

11 What Dr. Barreto found was that 710, 000
12 peopl e | acked the ID needed to vote. That excludes

13 what he found about non-conform ng natches.

14 He al so found significantly that of the
15 peopl e who didn't have a PennDOT ID, only a very snal
16 percent age of those people had another formof ID, a
17 mlitary card or a student ID. Only a snall

18 per cent age.

19 So, what we did this year is we asked
20 Dr. Marker to look at Dr. Barreto's nethodol ogy, which
21 was criticized |ast year both by opposing counsel and
22 by the Court.
23 VWhat Dr. Marker concluded was that in
24 fact Dr. Barreto's survey nethodol ogy was reliable and
25 It was -- it net reqgular standards for survey
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1 nmet hodol ogi es. rade 298t

2 So, based on Dr. Marker's analysis, he

3 concl uded that the order of nmagnitude of Dr. Barreto's

4 conclusions remai ned valid; that is, that hundreds of

5 t housands of people |ack ID.

6 The next estimte was done by

7 Dr. Siskin. Dr. Siskinis an expert in statistics and

8 mat hemati cs. He has done work for the FBI, the ClA

9 t he Departnment of the Navy, and the Attorney Ceneral's

10 of fice.

11 VWhat Dr. Siskin did was a refinenent of

12 what the Departnent of State did |ast summer. He

13 mat ched to the SURE dat abase with the PennDOT

14 dat abase; but he went further than the Departnent of

15 State went |ast summer to be very, very conservative

16 i n his concl usions.

17 He took out all of the ineligible

18 voters. He took out all of the people who had

19 out-of-state driver's |licenses, or for whomthat had

20 been reported; and then what he did is went through a

21 series of 12 steps to do a matching.

22 And the 12 steps started with sinple

23 things Ii ke matching driver's |license and Soci al

24 Security nunbers, and then got nore and nore | oose, |

25 would say, matching first nanes or addresses that were
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2 At the conclusion of the 12 steps, he

3 did an audit to determne the error rate. He took

4 account of the error rate and he cane up with an

5 esti mat e.

6 He al so went and | ooked at the people

7 who had driver's licenses, just |ike M. Burgess did

8 | ast summrer, but whose driver's licenses or IDs were

9 expired for nore than a year and who therefore would

10 not be able to vote wth those | Ds.

11 Dr. Siskin's conclusions -- and those

12 were Exhibit 2096b -- were that 251, 000 registered

13 voters do not have -- are not in the PennDOT dat abase

14 at all; that is, they don't have a PennDOT I D, a

15 driver's license or an ID.

16 He al so found that 259,000 voters had a

17 PennDOT I D, but the ID was expired for nore than a

18 year and can't be used for voting. So, that was

19 511,000 registered voters in all.

20 Now, the Respondents brought in

21 Dr. Wecker to criticize -- specifically to criticize

22 Dr. Siskin's nethodol ogy. Dr. Wecker was the person

23 who drew the circles around universities.

24 Now, Dr. Wecker's criticisns are not

25 credible and they're not reliable; and I don't have
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1 time to go through all of them but I"mgoing to talk
2 about three of the key problens with Dr. Wecker's

3 testi nony.

4 First, Dr. Siskin did his work based on
5 the assunption that the nunber of people who | acked

6 PennDOT | Ds was probative of the nunber of people who
7 | acked any kind of ID authorized by the statute.

8 Dr. Wecker called this the biggest |eap
9 of logic |I've ever seen. But this wasn't a | eap of

10 logic at all. It was, in fact, the basis for Act 18;
11 and Act 18 providing that the PennDOT | D was supposed
12 to be the ID of last resort.

13 It was the basis for the Suprene

14 Court's concern and why the Suprene Court remanded the
15 case to this Court, and it was the fact that so few
16 PennDOT | Ds had been issued that this Court

17 enjoined -- prelimnarily enjoined the case.

18 So, it is not at all a big | eap of

19 |l ogic to say that the nunber of people who lack IDs is
20 probative of how many people lack IDs at all.
21 Anot her problem of Dr. Wcker's, the
22 second of the three that I'mgoing to raise today, is
23 he assuned that Dr. Siskin's purpose was to identify
24 every single person who |acks IDs; and he said, | have
25 never been in litigation where that kind of precision
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1 wasn't required. rage L9e4
2 But that's not what Dr. Siskin set out
3 to do, and he said that. He understood that people

4 nove away, people nove in, people die, new people

5 register.

6 What Dr. Siskin's project was designed
7 to do was to conme up with an estimte of orders of

8 magni tude. It was not to identify ever single person
9 W th precision.

10 The third problemw th Dr. Wecker was,
11 he criticized the match process itself. He just said
12 It can't be done; that databases don't talk; they're
13 not reliable. But unfortunately, Dr. Wcker had not
14 been given any informati on about any of the other

15 estimates or work that had been done.

16 In particular, he wasn't aware that

17 | ast sumrer when the Departnent of State did its

18 match, the reason it did it was so those dat abases

19 could talk to each other better. Basically, they did
20 the backfill and they did it so that they could add
21 nunbers and so the databases could talk to each other.
22 M. Marks also testified at length in
23 this hearing about all of the efforts that he has nade
24 and his office has nade over the past ten years to
25 I nprove the quality and the anount of data in the SURE
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1 dat abase. rade VS
2 So, for these reasons and ot hers,

3 Dr. Wecker's criticismof Dr. Siskin aren't credible

4 and shouldn't be given any weight; but there is

5 sonething that we can do with Dr. Wcker's nunbers.

6 The one place he put nunbers in was he
7 said there's sone voters on the list of Dr. Siskin

8 that shouldn't be counted, and essentially what he

9 said was there's 144,465 peopl e who shouldn't be on

10 Dr. Siskin's list. So, let's give himthat.

11 And if you | ook at that nunber, if you
12 t ake those nunbers, subtract themfromDr. Siskin, you
13 still get a very |large nunber, 366, 000.

14 So, those are the estimates from al

15 sources and all in the sane order of nmagnitude; but

16 when one is trying to understand the magnitude of this
17 problem the other half of the equation is how many

18 peopl e have gotten IDs so far. That is Exhibit 2072.
19 The nunbers are very small. Infinitesiml conpared to
20 t he huge nunbers who | ack I D.
21 So far, fromthe beginning of this --
22 when the law went into effect, there have been 3,830
23 Departnent of State IDs, and 2,530 of those have been
24 since Septenber 25th, 2012. That's a very significant
25 day here, because that's the day that the Departnent
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1 of State cane in and said, we get it. W recognize

2 t hat our process hasn't been good so far. So this is
3 the day we're going to really do it. So, there have

4 been 2,530 since then.

5 Since the | aw has been in effect, there
6 have been 12,981 PennDOT free IDs for voting issued

7 and only 3,860 since Septenber 25th.

8 Now, one has to ask why in the 16

9 nont hs since this | aw was i npl enmented, why didn't the
10 state try to figure out how many people | ack |ID?

11 A nunber of w tnesses, including

12 Rebecca Oyl er, said that would be a very useful

13 exercise to determne how to get people IDs; and they
14 hired Dr. Wecker, who in other circunstances, is known
15 for doing very conplicated and different work, but

16 they didn't do that.

17 Secretary Aichel e obviously thought it
18 was a good idea because she announced at a press

19 conference that she was going to do another match, but
20 they never did. And | believe that the Court can draw
21 an inference fromthe fact that this work was never
22 done.
23 Now, in Respondents' opening argunent,
24 they clained that these nunbers are a small segnent of
25 t he popul ati on; and what are they saying? It's true
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1 that this is a very small percentage, a snall rage 29ef
2 percentage of the overall voters, but these are

3 people. These aren't segnents.

4 Wul d we accept 100, 000 peopl e being

5 deprived of freedomof religion? Wuld it be okay if
6 89, 000 peopl e or even 50,000 people were deprived of

7 the right to bear arns, or subjected to unreasonabl e

8 search and seizure? O course not. O course we

9 wouldn't.

10 This is the sane thing here, we're

11 t al ki ng about individuals and not segnents. These are
12 rights directly bestowed on individuals, and they are
13 cherished rights.

14 So, far | have tal ked about all of the
15 sources that have pointed to very |arge nunbers, but
16 next I'mgoing to tal k about our facial challenge;

17 that is, the structural defects of Act 18 that operate
18 to i npose unnecessary burdens on voters.

19 The first is -- the first structural
20 fl aw has al ready been recogni zed by the Suprene Court
21 and acknow edged by the Respondents, and that is the
22 | aw provides that the ID of last resort would be the
23 PennDOT | D.
24 And now everyone understands that that
25 can't be the ID of |ast resort because of the
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1 requirements of federal |aw and state | aw and security

2 | ssues. So, that has been acknow edged by everyone.

3 The second issue related to the first

4 IS you have to go to PennDOT to get the ID. There are

5 only 71 locations throughout the Commonwealth. N ne

6 counties don't have any PennDOT | ocation at all; 13

7 counties only open one day a week; and nine counties,

8 iIt's only open two days a week. This contrasts wth

9 the 9,300 polling places around the Commonweal t h, down

10 the street, around the block, a mle or two away.

11 Now, Act 18 inposes absolutely no duty

12 on PennDOT to increase the nunber of |ocations or

13 I ncrease the hours of operation. As M. Mers told

14 us, he and his staff nmake that decision, and they nake

15 it based on their own considerations.

16 PennDOT has shown itself to be a

17 reluctant participant in this project. Petitioners'

18 Exhi bit 27 which was introduced | ast year showed that

19 PennDOT opposed an earlier version of this |law and

20 said that it would tax -- it would burden its, quote,

21 al ready taxed driver's |license centers.

22 Secretary Aichele testified | ast sumrer

23 that the Departnent of State asked the Departnent of

24  Transportation to use nobile units to get people IDs,

25 but PennDOT said no. That was in the transcript |ast
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1 year at page 998. rade 2989
2 Now, the Departnent of State knows and
3 knew that this fact that you had to get to PennDOT

4 posed a problem And they said in Exhibit 1677,

5 "PennDOT has said that there are 71 photo centers

6 around the state. Soneone may chal l enge the | aw based
7 on the fact that there are only 71 photo centers, and
8 sone people may not be able to get an I D w thout

9 significant costs to get to a photo center."

10 They knew this was a problem And in
11 t he sane docunent, in tal king about people in care

12 facilities said that a person in a care facility m ght
13 not be able to get an ID. Quote, "the el ector may not
14 be well enough to go to a PennDOT photo ID center to
15 get a new ID. The individual may then claimthat he
16 or she has been deprived the right to vote."

17 The Departnent of State card, the DOS
18 card, doesn't cure these facial defects. It is

19 entirely a creation of governnental adm nistrative
20 di scretion. The Departnent of State created it, they
21 made the rules, they changed the rules, and there is
22 not hi ng guaranteeing that they won't take it away.
23 Here's how Jonat han Marks, the highest
24 ranki ng career official in charge of elections, put
25 it. He was asked, "the Departnent of State has the
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1 authority to nake these choices, to establish these

2 requi rements” -- referring to the Departnent of State
3 procedures -- "correct?" Answer: "That's correct,

4 yes." "Or to elimnate the requirenents, correct?"

5 Answer: "Correct." Question: "The Departnent of

6 State controls the requirenents for how the DOS card
7 Is to be issued, correct?" Answer: "I would say to
8 sone extent, correct, yes." Question: "And the

9 Departnent of State could also elimnate the DOS I D
10 card altogether; is that right?" Answer: "Yeah,

11 t heoretically, we could.™

12 But this is not just a theoretical

13 problem There is a real risk that the Departnent of
14 State could soneday -- nmaybe not today, maybe not

15 tonorrow -- but could soneday elimnate the DOS card.
16 Representative Darryl Metcalf is a key
17 supporter of this law, and he chal |l enged the

18 Departnent of State over its decision to issue these
19 cards.
20 He clained that it's not authorized by
21 Act 18 and Representative Steve Barrar agreed. Sone
22 exhibits that were admtted at the end of this case
23 w thout being shown or discussed show this, and those
24 are Exhibits 1446 and 1447.
25 The third facial problemwth Act 18 is
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1 the list of IDs that are avail able for voting. This
2 Is the strictest, narrowest list in the country, and
3 there are two problens with the |ist.

4 One is that it requires expiration

5 dates, even on IDs that don't typically have

6 expiration dates, like college and university IDs, or
7 veterans' |Ds.

8 Now, when the | aw was bei ng di scussed,
9 the Departnent of State was aware of this problem and
10 no one at the Departnent of State thought that there
11 was any good reason to have expiration dates.

12 Ms. Oyler, the policy director, agreed
13 during this trial that you don't really need an

14 expiration date if the purpose of an ID card is

15 identity. You just need the card to |look |ike the

16 person. But the legislature decided to put in

17 expi ration dates anyway, even though they're not

18 needed.

19 The other problemwith the list is the
20 kinds of IDs is very narrow. It doesn't include |IDs
21 | ssued by school districts at all. It doesn't include
22 | Ds i ssued by municipalities, except IDs issued to
23 their enpl oyees, but not to other people. It doesn't
24 i nclude lists of ID cards issued by private enpl oyers.
25 These are ID cards that are used
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1 comonly, every day, in every other transaction; but

2 they're not included here.

3 The Departnent of State again was so

4 concerned about this issue, they were concerned about
5 the possibility of -- here's what ny quote,

6 "di senfranchi senent through happenstance beyond the

7 control of the elector” -- that was Petitioners’

8 Exhi bit 1562 -- "that they recommended a change in the
9 Bill that everybody be allowed to vote absentee."

10 The legislature didn't do that.

11 The fourth and final issue with --

12 fundanmental problemw th Act 18 is that there's no

13 safety net. There's no real safety net that allows

14 peopl e who don't have ID to cone to the polls and cast
15 a regul ar ball ot.

16 M chi gan and New Mexi co have those

17 ki nds of safety nets. |[If you go to the polls and you
18 don't have an I D, you can sign a declaration or an

19 affirmati on saying that you are who you say you are,
20 and they will allow you to vote, to cast a regul ar
21 bal | ot .
22 Georgia allows people to -- everyone to
23 vot e absentee; and | ndiana, everyone over 65 or with a
24 disability can vote absentee.
25 Pennsyl vani a doesn't have those rul es.
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1 In Pennsylvania, it's -- there is already a ver;l/-)age oS

2 narrow and restricted list of the kinds of tines that

3 peopl e can vote absentee; and Act 18 actually made it

4 harder by requiring you to put a Social Security

5 nunber or a driver's license in your absentee ballot.

6 So, these four provisions of Act 18 are

7 fundanental and foundational. They can't be changed.

8 They can't be changed by assurances that sonething new

9 wll happen. So, it's for this reason that we have a

10 facial challenge, and we're asking the Court to enter

11 a permanent injunction enjoining the enforcenent of

12 this | aw.

13 But in addition to the structural

14 defects, the manner in which Act 18 has been

15 | npl emrented al so has resulted in a public

16 overwhel m ngly unaware of the fact that there is a

17 free identification card available for voting; and it

18 al so, when people get to PennDOT, has resulted in

19 unnecessary and unreasonabl e burdens and peopl e unabl e

20 to get |IDs.

21 So, | want to first start with the

22 education. The state spent $4 nmillion last fall on

23 its "show it" canpaign on radio, TV and bill boards.

24 Dr. Diana Mutz, who is a Professor at the University

25 of Pennsylvania and a Fellow at the Anerican Acadeny
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1 of Arts and Sciences, cane and expl ai ned graphi cal

2 why the "show it" canpaign -- what was the matter with
3 the "show it" canpai gn.

4 The issue was it didn't tell people

5 that there was an ID that's available for free w thout
6 docunentation, let alone telling people where they

7 could go to get it or howthey could get it.

8 Now, instead what she testified was the
9 focus of that canpaign was telling people who al ready
10 had I Ds that they needed to bring them

11 Now, the State did have a 1-800 nunber
12 and a website, and Dr. Mutz testified again

13 graphically how difficult -- she testified and showed
14 how difficult it was for even her to navigate that

15 website or deal with that 1-800 nunber.

16 Now, the fact that there was no

17 educati on about the Departnent of State ID was not an
18 accident. It was intentional, and Deputy Secretary

19 Royer admtted this in the trial.
20 What he said -- he was questi oned about
21 why there was no -- no advertising about the
22 Departnent of State ID, and he said, we didn't want to
23 confuse voters by putting out that the ID that nost
24 peopl e have never heard of, would soneday woul d be
25 needed for voting, and therefore, cause confusion.
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1 So, the Departnent of State's rage 298s

2 I nformati on canpai gn reveals the w de divide between

3 what the Departnent of State issued from Harrisburg

4 and what actually nmade it into the hands of the

5 voters.

6 It's the distinction between theory and

7 practice, and it's the distinction between quantity

8 and quality.

9 Wth all of the flyers, all of the

10 panphl ets, all of the informational bulletins, nost of

11 themthat are in evidence in this court do not nention

12 the Departnent of State ID. If they do, they don't

13 explain what it is, where you can go to get it, that

14 you don't need docunents.

15 Anot her exanple of this difference

16 bet ween theory and practice is |ibraries. Respondents

17 nmentioned libraries, but in testinmony by Ron Ruman

18 which we put in without reading, M. Ruman said really

19 all they did was ask the Library Association if they

20 could send a PDF and a link to libraries.

21 There's no evidence that anyone got

22 information froma library and the evidence that there

23 Is, M. Rogoff and Ms. Carty went to libraries, and

24 they didn't find anything.

25 The fact that poll workers went to the
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1 poll to circulate -- the fact that the Departrrerll-;a%? o0

2 Information [SIC] sent information to the poll workers

3 Is al so a good exanple of the distinction between

4 theory and practice.

5 They didn't do any survey to see if the

6 poll workers were already using it. M. Royer talked

7 about going to a handful of polling places and said

8 everything was fine. But the proof is in the pudding.

9 The wi tnesses who testified here overwhel m ngly said

10 that they didn't see anything, they didn't hear

11 anyt hi ng.

12 Ms. Norton testified that she asked

13 when they told her that she would need a driver's

14 | i cense or a passport.

15 Now, | want to say here that the point

16 Is not to blane the governnent officials. They worked

17 hard. This isn't a question of blanme or gotcha, or

18 you have got the wong infornmation out there.

19 The point here is it's the very

20 governnent officials who are putting out this

21 i nformation that are getting it wong. They're not

22 getting it right.

23 And the other point is that it doesn't

24 matter, fromthe point of view of the voter, if they

25 don't get the information. It doesn't matter whether
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1 t he people are operating in good faith or bad faith.

2 Now, M. Mers referred throughout his
3 testinony to this idea of shared responsibility; but

4 if the information isn't there, if there's not

5 information that there is a card that's free, that you
6 don't need docunents for, or where you can go to get

7 it or how can you get it, how can we expect registered
8 voters to take that responsibility that M. Mers

9 tal ked about?

10 Now, education wasn't the only problem
11  The process that unfol ded over the |last 16 nonths has
12 been chaotic and unpredi ctabl e and unnecessarily

13 bur densone.

14 Sone of the problens are getting to

15 PennDOT, and ot hers are what happened when you get

16 there. The voters' stories illustrated both of these
17 probl ens.

18 Patricia Norton lives in Wanel sdorf,

19 Pennsyl vani a, Berks County. She has voted in the sane
20 muni ci pal borough for 48 years. She gets around in a
21 wheelchair and travelling in a car is painful for her
22 and difficult because nost cars don't have
23 wheel chairs.
24 Ms. Norton wanted to get an ID, so in
25 Oct ober, she called her friends in Reading who drove
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1 20 mles to get her and then they drove 45 mnutes to
2 Shillington. Wen Ms. Norton got there, and got in,
3 they told her, you have to pay $13.50. She said no, |
4 think it's free. They said, no, you have to pay.
5 So, now there was anot her problem
6 Ms. Norton pulled out her wallet to give themthe
7 $13.50; but they said, no, we don't take cash. W
8 only take checks or noney orders.
9 To get a noney order, you have to get
10 back in your car, and you have to go to another
11 | ocation. You have to get out of the car, and then
12 you have to get the noney order and cone back.
13 Ms. Norton couldn't do that. Here's
14 how you -- here's how she explained it:
15 Xx VI DEO PLAYED AS FOLLOWE:
16 THE W TNESS: "The people who can
17 drive, when you can drive, you don't think about it.
18 You just do it. You hop in and you go. And you don't
19 understand the problens it creates when you can't do
20 t hat."
21 M5. CLARKE: W had nmany ot her
22 wtnesses testify about simlar stories. W had
23 Ms. Marsh. W had Andrew Rogoff, who was a partner
24 of one of Philadel phia's [argest law firnms, who spent
25 two to three hours over the course of six nonths
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1 maki ng multiple calls, on hold, arguing, getting

2 di fferent answers.

3 If it takes a |lawer with 35 years

4 experience to get his father-in-law -- his

5 father-in-law an I D, how can we expect the rest of

6 Pennsyl vani a voters to navigate the system w thout an

7 advocate |i ke hinf

8 Respondents' counsel has suggested in

9 Cross-exam nation questions that sonehow people don't

10 have to go to PennDOT I D, but M. Mers, who knows,

11 said this was not true. You have to go to PennDOT.

12 He said you have to go to PennDOT in

13 99% -- 99.9%of the situations; that the situations

14 where people don't have to go to PennDOT, he said,

15 were very rare.

16 Sure, you can use online if you want to

17 renew your driver's license, but that costs noney.

18 You need a credit card and your driver's |license can't

19 have been expired for nore than six nonths.

20 And yes, you can use the mail for part

21 of renewi ng your driver's |license; but according to

22 M. Mers, you still have to cone in to PennDOT.

23 There was al so a suggestion in

24 guestions by Respondents' counsel that sonehow if you

25 call ed PennDOT, they would get a ride for you. But
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1 the evidence in this case shows that is not true.

2 Exhi bit 1591 was an exanpl e.

3 M. Mers said only that PennDOT

4 occasionally would all ow peopl e to nmake appoi nt nents

5 to bring in groups.

6 Once you' ve gotten to PennDOT, the

7 testinony is that the application is inconsistent and
8 erratic. There are long lines, people are being

9 charged. Even Secretary Aichele |ast summer called on
10 PennDOT to put its best people on the line, citing bad
11  experiences she had had in other states. But she knew
12 there were no best people. There were no ot her

13 people. They had the people that they had.

14 She testified to this at pages 1001 and
15 1003. There's no better exanple of how this system
16 did not work than the story of the people who got

17 t hensel ves to PennDOT; waited in line to try to get a
18 Departnent of State, a DOS I D, and were turned away.
19 One of those hundreds, there were
20 dozens who were registered to vote, and dozens who
21 didn't get the IDin tine to vote. The evidence of
22 this is the database created by the Departnent of
23 State. This was the SharePoi nt database. That was
24 Petitioners' Exhibit 71.
25 Peopl e who went to PennDOT to get an

M M1l er Verbano Reporting

e 302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

Page 2001

Page 2001

1 ID, a DOS I D, and couldn't get one were recorded in

2 t hat database. M. Marks explained it in detail the

3 first tinme he cane.

4 Now, M. Niederberger testified about

5 the data. He crunched the nunbers and he testified

6 what the data in the database showed, and here's what

7 it showed: There were 613 people who cane to PennDOT

8 to get the new DOS ID, who were put into this

9 exceptions process, 613 people.

10 Now, of that, 473 people cane on or

11  after Septenber 23 -- Septenber 25th. Those were the

12 peopl e that that was an inportant date because that's

13 when now the Departnent of State's going to get it

14 right; but 473 people who cane to PennDOT on or after

15 t hat date went honme w thout a DOS |ID.

16 Now, the database al so shows what

17 happened with these people. 146 of them were

18 registered to vote, but turned away anyway; and 130 of

19 them were actually registered before the deadline --

20 that was October 9th -- but they didn't get their |Ds

21 bef ore El ection Day.

22 Now, on cross-exan nation yesterday

23 M. Ni ederberger conceded that two of those people --

24  well, on cross-exam nation he was shown data to see

25 that -- to show that the Departnent of State database
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1 was wong, so he conceded that two of those people

2 shouldn't be in there, so that would take it down to
3 128.

4 Now, during this trial, Respondents

5 counsel clained that the Departnent of State database
6 was wong. It was inaccurate, and that there were 144
7 peopl e whose nanes shouldn't be on there. So, we

8 didn't necessarily agree with them but we said, okay,
9 let's just take those 144 people out and let's see

10 what happens.

11 Were there registered voters who stil
12 tried and failed to get to IDs? W matched them

13 person by person, and the answer is yes. There were
14 still hundreds of people who went to PennDOT, and

15 there were still registered voters who were turned

16 away, and didn't get their IDs intine to vote.

17 The nunbers are there are 469 people in
18 t he exceptions process; 330 of them cane after

19 Septenber -- on or after Septenber 25th; 71 of them
20 were registered voters; and 58 of themwere validly
21 registered to vote before the election but didn't get
22 their |IDs.
23 Again, taking -- giving credit to the
24 Cross-exam nation, that nunber would go down to 56, if

25 there were two entries that were wong.
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1 Now, from our perspective the two

2 nunbers are actually sonewhere between what the

3 dat abase shows and taking the 144 out, and

4 M. Ni ederberger testified about that even under, and

5 that is the third page of our Exhibit 2136.

6 But there are two concl usions that you

7 can draw fromthis matter. First is that there were

8 hundreds of people, even after the Departnent of State

9 said this would be fine, hundreds of people who were

10 turned away, dozens who were registered voters.

11 But the other point is that

12 Respondents' argunent is based on -- is based on the

13 claimthat their own nunmbers, their own database, was

14 wong and can't be trusted, and their own systemcan't

15 be trusted.

16 If you can't -- and these are the very

17 agenci es that are supposed to be inplenenting this

18 law. If they can't do it in 3,000 or 2,500 people,

19 how can they possibly do it with 10,000 or 100, 000

20 peopl e?

21 Your Honor, throughout the course of

22 this lawsuit, many, nmany people have cone in to

23 testify about what the right to vote neans to them

24  They have cone fromall walks of life and all corners

25 of this Commonweal th. They are ol der white wonen,
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1 m ddl e cl ass bl ack wonen, veterans, young disable

2 peopl e, a Latina housew fe. Every one of them spoke

3 about the right to vote. Sone were articulate and

4 even lyrical. Sone were nore straightforward. But

5 every one of themsaid the sane thing; there was a

6 common t hr ead.

7 It was the pride in this comon thing

8 that we share, this American magnificence that we all

9 have the right to choose our |eaders.

10 Here's how Ms. Norton put it.

11 (VI DEO PLAYED AS FOLLOWS: )

12 Q s voting inportant to you?

13 A Yes, it is.

14 Q Could you tell nme why?

15 A | think it should be inportant to all of us.

16 We all have a stake in what's going on in our |ife and

17 we need to respect the people who went before us, and

18 went through all kinds of grief to give us that right.

19 W need to take advantage of it.

20 (VI DEO ENDS.)

21 M5. CLARKE: 150 years ago, not so far

22 fromhere, President Lincoln issued a chall enge:

23 "Governnment of the people, by the people, and for the

24 peopl e shall not perish fromthis earth.”

25 It's that right of self-governance that
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1 peopl e around the globe are risking their lives for

2 now. |It's that right that people throughout our

3 hi story have given their life for. That's why we're
4 here today, and that's why we're asking this Court to
5 I ssue this injunction.

6 Thank you very nuch.

7 THE COURT: Thank you, M ss d arke.

8 W'l take ten m nutes before we go

9 I nto the other argunent.

10 MR. KEATI NG  Thank you.

11 ( COURT RECESSED AT 10:44 A.M AND

12 RECONVENED AT 10:57 A M)

13 THE BAILIFF: Court is in session.

14 THE COURT: Thank you, Counsel ors.

15 M5. HI CKOK: Good norning, Your Honor.
16 THE COURT: Good norning. The

17 Departnent of State gets an hour.

18 Arthur, we'll give the counsel an hour
19 to present her argunent.
20 M5. HI CKOK:  Your Honor, |, too, would
21 like to thank you for the tinme and the effort and the
22 attention that you have paid to this case, to the
23 record that has been built before you, and to the
24 testinony that you have heard.
25 | would Iike to thank the attorneys
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1 that | have had a privilege of working wth, rage UL
2 M. Keating, M. Schmdt, M. Hutchison and the

3 attorneys and enpl oyees of the Respondents and of

4 non- parti es who have been brought into this case, and
5 who have worked tirelessly and diligently to answer

6 the questions of this Court, of Petitioners, and of

7 us.

8 THE COURT: | thank all, Respondents,
9 Petitioners. You all have worked hard. | appreciate
10 It.

11 M5. HI CKOK: Thank you, Your Honor.

12 Your Honor, | was struck by one of the
13 things that was said. The statenent was nade, "there
14 were no best people.” And actually, Your Honor, |

15 think if you ook at the record that was nade over the
16 past three hearings, the record that was nmade in the
17 trip to the Suprene Court, what you will see is that
18 It is not true at all that there were no best people.
19 What is true is that people take the
20 responsibilities that they are given very seriously,
21 and that those responsibilities cross. They are not
22  just about doing sonething quickly. They are about
23 doing it right.
24 This case cane before you because the

25 General Assenbly wanted to enact a statute to protect
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1 the integrity of the electoral process; and protecting
2 that integrity requires doing sonething right, and not
3 just doi ng sonething expediently, and not just doing

4 sonet hing fast.

5 As Your Honor is aware, the Secretary

6 of the Commonwealth is charged with i nplenenting and

7 adm ni stering the Election Code; and when she does so,
8 she looks at the statutes as they are witten, as they
9 are enacted, and this Court has been instructed tine
10 and tinme again by the Suprene Court that a statute is
11 only to be found unconstitutional if it clearly,

12 pal pably and plainly violates the Constitution. Act
13 18 does not fit into that category.

14 This Court has al so been told through
15 the Statutory Construction Act, that when it |ooks at
16 a statute, it enploys certain presunptions. You' ve

17 heard not hi ng about those presunptions today.

18 One of the presunptions that it enploys
19 that's set forth in 1 Pa.C.S. 1922 is that the General
20 Assenbly does not intend a result that is absurd,
21 | npossi bl e of execution, or unreasonable. They have
22 not overcone that presunption.
23 The second presunption is that the
24 General Assenbly intends an entire statute to be
25 effective and certain. They have not overcone that
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1 presunpti on. rage cUUs

2 That the General Assenbly does not

3 intend to violate the Constitution of the United

4 States or of this Commonweal th, and they have not

5 overcone that presunption.

6 As well, you are to presune that the

7 General Assenbly intends to favor the public interest

8 as against any private interest; and what you have

9 heard and the record that is before you denonstrates

10 absolutely that what was done here in inplenenting Act

11 18 was undertaken and done to favor the public

12 I nterest, and not just individual private interests.

13 Your Honor, in |ooking at a statute,

14 you begin always with the | anguage of that statute.

15 Act 18, as enacted -- not as the Bills

16 were drafted, not as the |legislative analysis was done

17 when it was before the House in one iteration or

18 another -- sets forth a list of forns of proofs of

19 identification that reflect the General Assenbly's

20 concern for the very groups that you have heard

21 counsel argue about here.

22 They say that there are groups of

23 people who are less likely than others to have a

24 secure PennDOT product. That's true. That's what the

25 General Assenbly recognized. That's why the General
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1 Assenbly set up an entire |ist of proofs of rage UL
2 I dentification.

3 Now, when you | ook at the people that

4  they brought before you, alnost every one of them --

5 and we' || talk about M. Proctor separately; but all

6 of the others that they brought into this courtroom

7 are people who fit into a very specific category.

8 They are people who are noving into

9 that senior citizen process. The people that Kelly
10 O Donnel | spoke to you about who are in the process of
11 comng wthin the aegis of the Departnent of Aging,

12 because as they age, they face specific chall enges,

13 sone of which will cause themto live |ess

14 | ndependently than they otherw se had, and the

15 Depart nent of Agi ng has been reaching out specifically
16 to those people, and reflects the Commonweal th's

17 commtnent to those people.

18 But Act 18 al so addresses those peopl e.
19 And Your Honor, in all of the nunbers they have
20 nenti oned, they have not tal ked about the nunbers that
21 are relevant to that group. Here are those nunbers.
22 There are 2,042, 166 people in the
23 Commonweal t h of Pennsyl vani a who are over the age of
24 65, if you use the 2012 census estimate of that age
25 gr oup.

M M1l er Verbano Reporting

e 302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

Page 2010

Page 2010

1 PennDOT has testified through Kurt

2 Myers, that there are 1,735,337 people in that age

3 bracket al one who are active drivers now.

4 In addition, there are 198,941 people

5 I n that age group who are over the age of 65, who have

6 turned in their license and gotten an ID w thout a

7 | i cense.

8 In addition, you heard M. Marks

9 testify that there are 12,379 persons who are

10 per manent absentee or permanent alternative ballots.

11 And you have heard the testinony of

12 Kelly O Donnell, who cane in here and said, when the

13 statute provided for three different kinds of |icensed

14 care facilities, that reached to 130, 000 residents,

15 because there were 81,000 in nursing hones, 47,000 in

16 personal care, and 1,200 in assisted living

17 facilities.

18 When you add all of those up, you can

19 see that the statute itself contenplated and carefully

20 provided for having identification and proofs of

21 i dentification available to the very persons that they

22 say are the persons who need a proof of identification

23 and may not be able to get it from PennDOT.

24 There is no gap that appears on the

25 face of those nunbers; and if one exists, it has not
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1 been established by the testinony or the evidence of

2 record in this case. Therefore, it cannot be laid at
3 the feet of the statute.

4 Moreover, it cannot be laid at the feet
5 of the Commonweal th, which has designated an entire

6 Depart nent of Aging specifically to reach out to these
7 people, to neet their needs, to use things such as the
8 Shar ed- Ri de and ot her prograns, to do other things

9 I ncl udi ng having speci al people who will listen to the
10 conplaints of whatever nature and address them

11 And you heard Ms. O Donnell testify

12 that it is her responsibility as point person to

13 address the needs and questions, and those are needs
14 and questions that have not cone to her.

15 It al so cannot be laid at PennDOT" s

16 feet. And | know that you hear conplaints over and

17 over again fromPetitioners' side of the table; but

18 what you al so heard from Petitioners' side of the

19 table is that M. Rogoff went onto the internet and he
20 pulled off a form He took that formwith his
21 father-in-law s license, and he mailed it to PennDOT.
22 It was one of the 30 mllion pieces of
23 mai | that PennDOT got, and guess what? Wth nothing
24 else, wwth no trip, with no phone call, with no prior
25 action, PennDOT processed that surrender of that
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1 | icense for a non-photo ID. rade suts
2 Now, M. Rogoff says that his father
3 got an enpty envel ope, and then there were probl ens
4 with that envel ope, that he then had to call and nake,
5 you know, nunerous phone calls.
6 But you know what? PennDOT was able to
7 say, here's the Departnent where that |letter went,
8 here's what happened, and they gave himthe substitute
9 I D.
10 In addition, M. Rogoff testified that
11 when he wal ked into his father-in-law s buil ding he
12 saw posted on the wall the fact that that facility
13 offers conpliant ID. 1f he had chosen to avoid the
14 phone calls and the chasing around to find out what
15 happened to the card that sonmehow was not in the
16 envel ope, he could have sinply have gone to the front
17 desk of the residence and gotten a conpliant |D.
18 That is their own w tness, Your Honor,
19 who sets that up.
20 They al so have asked the Court to draw
21 an inference fromthe fact that no additional match
22 was done. But consistently, they have ignored what it
23 was that was being undertaken in order to do the match
24 in the first place.
25 As Your Honor has heard, the SURE
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1 dat abase is a collection of information about real

2 peopl e, people who are essential to the el ectoral

3 process in this state. It is critically inportant

4 that the information in the SURE dat abase be accurate.
5 The SURE dat abase is a system from

6 whi ch people -- fromwhich the Commonweal th draws in
7 conplying with state laws, in conplying with federal
8 | aws, and interacting with the county boards of

9 el ectors.

10 When t hey asked PennDOT to try to match
11 t he databases, it was so that they could take

12 I nformation, information that you have heard was

13 required by federal law to be used in registration
14 processes and in voting processes, and nake certain
15 that they had as nuch of it as possible in the SURE
16 dat abase w t hout causing inconveni ence to the

17 I ndi vi dual s.

18 What they haven't said to you is --

19 because they have focused on the 759,000 -- wait a
20 m nute. That neans that there were 8 mllion people,
21 roughly, for whomall of the information matched.
22 8 mllion people whose voter
23 regi stration record and whose PennDOT record
24 correspond, and who will have no problemw th any of
25 the federal requirenents or any of the state
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1 requi rements because they can rest in confidence that
2 all of the nunbers correlate. Al of the nanes, al
3 of the information, all of the addresses.
4 Now, they have also said, well, we can
5 | ook at the SharePoi nt database and say that the
6 Shar ePoi nt dat abase is sonething that doesn't refl ect
7 anyt hi ng except inaccuracy; but again, they
8 m sunderstand what it is that was done and why it was
9 done.
10 Your Honor heard M. Marks testify and
11 explain that the Departnent is conpletely conmtted to
12 getting voters their cards as soon as they are
13 regi stered and that, in order to do that, they set up
14 a system whereby every night the nmachine will go
15 through and it will search and it w Il popul ate.
16 Here's a match, here's a possible match, here's
17 mul tipl e possible nmatches.
18 And every day personnel cone in and
19 t hey check and they say, is what the conputer found
20 really a match? Well, if what the conputer found is
21 not really a match, then the person still is not
22 registered to vote. It is correct that if a person
23 still is not registered to vote, there is no card sent
24 out to that person.
25 You have al so heard that in this
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1 process, as people have cone in and tried to get a

2 card and have done so with information that does not

3 correlate, a date of birth that does not match and an

4 address that does not correspond, or a nane that is

5 not at all the nanme that is what they're using to

6 apply for ID, that the Departnent of State undertakes

7 extra research, sonetines contacting the counties,

8 sonetinmes contact the individual voter thenselves.

9 Wiy would they do that? WlIl, they do
10 that because it is inportant that a person can wal k
11 into the polls, or can exercise a right to sign a
12 nom nati on petition and know that that will be counted
13 because that nanme is the nanme by which that person
14 real |y goes.

15 So, yes, there are records that it took
16 time to find, ways that it took effort to validate;
17 and yes, sone of those crossed over the tine period of
18 t he Novenber election. An election that is, as Your
19 Honor is aware, a presidential election that occurs
20 only once every four years.
21 You have heard a great deal of talk
22 about certain other groups, but you have seen nobody
23 fromthem They have tal ked to you about coll ege
24 students, these supposedly di sadvant aged peopl e who
25 can't get to PennDOT.
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1 And yet, Your Honor has al so heard ihat
2 of the 835,000 coll ege students in Pennsylvania, not

3 only did the General Assenbly specifically contenpl ate
4 that they could use college IDs to vote, so |ong as

5 they had expiration dates; but that these persons al so
6 in large part cone fromout-of-state, they travel

7 abroad, they have access to other forns of

8 i dentification. And no one cane in here and said, |I'm
9 a college student and | can't get identification to

10 vot e.

11 Now, it is true that the statute does
12 not allow for out-of-state driver's |icenses to be

13 used on El ection Day. There's a reason for that.

14 If a person considers thenselves a

15 resi dent of another state, then that person votes

16 absentee in that state, or travels hone to vote on

17 El ection Day.

18 If a person considers thensel ves a

19 resi dent of Pennsyl vania, the person can either
20 exchange their driver's |license, or they can get a DOS
21 I D, or they can get a student ID, but residency is a
22 requi renent to vote.
23 The other thing that you have not heard
24 about today is you have not heard anythi ng about the
25 I ndi gency affirmation. They have told you that it is

M M1l er Verbano Reporting

e 302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

Page 2017

Page 2017

1 bur densone for sone people to get to PennDOI, and we

2 understand that, but so does the statute; and the

3 statute set in place a provision that said that if a

4 person is unable to get ID because of the costs that

5 are involved, they can have an indigency affirmation.

6 And you heard M. Marks testify that

7 that affirmation can be filled out at the polls and

8 the person will have to do nothing else, wll not have

9 to conme back, wll not have to send it in, wll not

10 have to do anything el se.

11 Your Honor, there are statutes |like the

12 Heal th Care Cost Contai nnent Act that tal k about

13 I ndi gency. There's also case |aw that uses a conmon

14 | aw definition; and the common | aw definition, as the

15 Superior Court has set it, is that indigence does not

16 nmean those who are conpletely destitute and hel pl ess,

17 al though it does include those people; but it also

18 enconpasses people who have |[imted neans, but their

19 nmeans are not sufficient to adequately provide for

20 what they need.

21 Your Honor, that was fromthe Health

22 Care & Retirenent Corp. versus Pittas case which is 46

23 [46] A.3d 719. That's a Pennsylvania Superior Court

24 case from 2012.

25 What that neans, Your Honor, is that
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1 the indigency affirmation is not available only to

2 t hose peopl e who have no noney. It is also avail able
3 to those whose noney is not adequate for themto get
4 to PennDOT to get an IDthat is free.

5 You have heard testinony about a | ot of
6 nunbers. You have heard testinony, again, in fact

7 they put up on the screen for you -- you can | ook at
8 any one of these nunbers and pick which one you want,
9 just so long as you say that it's large; but the

10 problemw th that analysis, Your Honor, is that it

11 doesn't answer the question.

12 And the question is this: |f you | ook
13 at what the statute provides, and you | ook at how t he
14 statute is designed, is it designed in such a way that
15 there will inevitably be I arge groups of people who
16 cannot fit under the provisions of the statute and

17 who, therefore, would be put into a position in which
18 t hey cannot vote.

19 And the testinony that you have heard
20 Is exactly the opposite of that. The testinony that
21 you have heard is that there are not |arge groups of
22 such people, and they have played fast and | oose with
23 sone of their expert data.
24 For exanpl e, and probably one of the
25 nost egregious things that we heard here, you heard
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1 Dr. Siskin say, and you heard counsel say to rage 8y

2 Dr. Wecker later, well, you know, a 15%error rate

3 isn't really a problem because there's still a 15%

4 error rate the other direction.

5 Your Honor, what that really is saying

6 Is that one out of every three nanes that Dr. Wecker

7 has | ooked at -- | nean, Dr. Siskin has |ooked at, one

8 out of every three of those is wong. It just mght

9 be wong in a different way.

10 That is the opposite of the standard of

11 reliability on which this Court relies when

12 determ ning whether it's going to accept expert

13 testi nony.

14 You al so heard Dr. Wecker say, when |

15 | ooked at these data, | was very concerned. Wy aml

16 concerned? |'m concerned because the data have to be

17 | ooked at in the light of reality; and the reality is

18 t hat people die, that people nove out of state, that

19 peopl e get incarcerated. And Dr. Siskin took none of

20 t hose people into account.

21 In fact, after Dr. Wecker pointed out

22 that he didn't even bother to use the deceased code in

23 t he PennDOT dat abase, he said, oh, okay. [I'IlIl just

24  turn on that code and I'l|l find 17,000 dead peopl e and

25 "Il say, those people can't vote, but | won't | ook
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1 further. 1 won't look to the fact that accordirrgz1 % euet
2 the statistics provided so far by the Departnent of

3 Heal th, no one in Pennsylvania has died in 2013.

4 Your Honor, that is an incredible

5 statement, and it's incredible because we know it's

6 not true, that there are people who have died in 2013,
7 and what is true is that the backlog is such that we

8 don't have those statistics yet.

9 M ght a person who has died have an

10 expired PennDOT ID? |'mcertain that happens, but can
11 you inmpugn and overcone the presunptions against the
12 Constitutionality of this statute based upon an

13 estimate that ignores whether a person has died?

14 You heard Kurt Myers here testifying

15 about the people who noved out of state and the fact
16 that it is optional to determ ne whether they're going
17 to take an out-of-state driver's |icense and exchange
18 It and send it back.

19 You cannot say that a person who's
20 still in the PennDOT database, who is now happily
21 living in one of the other 49 states or in any other
22 country, that the fact that that is an expired |icense
23 has any neani ng what soever unl ess you know whet her
24  those people are in Pennsyl vani a.
25 It is not true that a person who noves
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1 to Maryland cannot vote. What is true is that a

2 person who noves to Maryland will vote in Mryl and.

3 Further, you have heard how t he people
4 who are in the correctional institutions, who are

5 fel ons cannot vote, and how those who are

6 m sdeneanants can vote but they vote absentee.

7 Dr. Siskin took no account of those

8 peopl e, no account of the fact that those people also
9 are likely to have m smatches, |likely to have expired
10 | icenses. Instead, he sinply said, well, | wasn't

11 really | ooking for specifics.

12 But if you're not |ooking for

13 specifics, how can those nunbers be of any value to
14 the Court whatsoever?

15 More troubling than that, Dr. Wcker
16 said, what Dr. Siskin did was to do the first step of
17 an analysis. Dr. Siskin found a cachenent. He found
18 a universe, and a universe from which one could

19 ascertain whether there actually were people who
20 | acked a formof identification.
21 But in order to find that, you would
22 have to narrow that universe and nake phone calls and
23 visit people and actually determ ne whether there was
24 a need; and he then pointed you to Dr. Siskin's
25 report, Section 6, where Dr. Siskin said that he took
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1 a group of people, but he doesn't tell you how nmany,

2 and he doesn't tell you how he found them

3 He gave that |ist of people to

4 Petitioners' counsel; and after he gave that |ist of

5 people to Petitioners' counsel, suddenly, he got back

6 ei ght nanes, and he was asked to verify that according

7 to his database match, those eight nanmes did not have

8 a formof ID

9 Those ei ght nanes, Your Honor, are

10 nanmes from whi ch the people who appeared here

11 testified. So, if you were to accept what Dr. Wecker

12 said that Dr. Siskin should do, and if you were to

13 | ook at the only evidence of that that has been put

14 into this record, you would then weigh the testinony

15 of those people who cane fromthat process and ask

16 yourself, does that tell ne that this is a statute

17 t hat cannot work? And the answer to that would be no.

18 Now, you heard today that Dr. WMarker

19 supposedly canme up with conpletely new and different

20 i nformation; but you heard Dr. Marker, you listened to

21 himtestify. He didn't conme up with new or different

22 i nf ormati on.

23 What he did instead was to | ook at part

24 of what Dr. Barreto had done; and to say, well, you

25 know, | think it m ght be reasonable that Professor
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1 Barreto acted in this way in June 2012; and | am not

2 going to coment on the fact that Judge Sinpson, who

3 sat there and watched himand listened to him found

4 hi m i ncredi bl e.

5 He said, |'Il just say that we can | ook

6 at these nunbers and they | ook reasonable to ne. But

7 Your Honor heard the exam nation that went on, heard

8 how out of all of the questions and answers he had

9 only | ooked at a small subset, heard how he did not

10 even bother to conpare the questions to the statute

11 itself, and didn't have any clue as to whether it

12 m ght have confused people that Dr. Barreto had added

13 the word "official” in front of each of the sorts of

14 i dentification that he was asking about, words that

15 never appeared in the statute.

16 He could not comment on any of those

17 things. And to the extent that Your Honor would Iike

18 to second-guess what Judge Sinpson did in a

19 credibility determnation, and | actually think that

20 you wouldn't like to, Dr. Marker had not redone enough

21 of it in order to be able to provide you with any data

22 on which you could rely.

23 In addition, Dr. Marker has testified

24 that there mght be tinmes in which it mght be

25 | nportant to redo the assessnent, but he did not. He
M M1l er Verbano Reporting

e 302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

Page 2024

Page 2024

1 did not redesign the instrunment. He did not go back

2 and call a new group of people. He did not say, now
3 that it has been in place a year, are there people who
4 | ack fornms of identification?

5 In fact, Your Honor, you heard

6 testinony that for things such as the nunber of

7 col l eges and universities getting conpliant forns of

8 I dentification and the nunber of care facilities that
9 are giving conpliant forns of identification, that

10 those things have evol ved since the statute was

11 enacted, and in fact are being kept track of by the

12 Departnent of Aging, the Departnent of Health, the

13 Department of Public Welfare for the care facilities,
14 and are being kept track of by the Departnent of State
15 for the colleges and universities.

16 So, what ever concl usions were reached
17 i n June of 2012 during the two weeks in which a few
18 phone calls were nmade to a subset of the popul ation,
19 t hose things cannot tell you whether the things
20 contenpl ated by the statute, the other forns of proofs
21 of identification have been effective. And they did
22 not redo that data.
23 Your Honor, you heard information about
24  the 144, and you have heard today about Septenber
25 25t h, and counsel would like to put a nmeaning on
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1 Septenber 25th that is different fromthe neaning as

2 we understand it.

3 As Your Honor is aware, this case,

4 after the initial hearing, went up to the Suprene

5 Court; and when it went up to the Suprene Court, the

6 Suprene Court said, |liberal access cannot allow for an

7 exhaustion process, and |liberal access cannot require

8 a person to try to provide docunentation first and

9 t hen have those things, you know, fail before you can

10 make avail able the other formof identification.

11 When this case was remanded, the

12 Departnent had in front of it the Suprene Court's

13 opinion, and it changed its procedures to match what

14 the Suprenme Court had said that the statute shoul d do.

15 The reason that Septenber 25th is a

16 critical date is because everybody acknow edges t hat

17 until the Suprenme Court had spoken, the procedures

18 were what the procedures were; and that going forward,

19 the procedures were what the Suprene Court had asked

20 the Departnent of State to do.

21 So it is that the Departnent of State

22 differentiated between what it called old process

23 applicants, those who knew that they would cone in,

24  that they would have to cone back to PennDOT because

25 no card would be issued on the first visit, and who
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1 therefore received letters. rade 2eb
2 Those peopl e, those 150 people who were
3 in the old process got added to the SharePoi nt

4 dat abase so that they could be tracked; but they were
5 never people who were part of the new process.

6 When M. Marks | ooked at the SharePoi nt
7 dat abase back in Decenber of 2012, he realized that

8 there were 144 other people who did not fit, and the

9 reason they did not fit is this: There had been no

10 application for a DOS ID. None of it had been

11 transmtted by PennDOI. There had been no call 1 ogs.
12 There had been no other indicia of anything other than
13 a voter registration form

14 M. Marks wote to PennDOI, and he

15 said, do you have these cards? Are there 144 people
16 sitting out there that | should put into this

17 exceptions process? And PennDOT sai d, no.

18 But the thing was that M. Marks had

19 asked not about 144. He had asked about 194. And so
20 now he had a dilemma. Does he take all 194 and renove
21 them fromthe database, or does he know that there are
22 144 people as to which there were no applications for
23 Departnent of State ID card, and sinply track them
24 nonitor them send themletters, try to nmake certain
25 that they are communi cated wi th?
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1 He nmade the decision to keep themthere
2 because he coul d not know which people were actually
3 affected. Had it been all 194, maybe his

4 determ nati on woul d have been different; but he acted
5 to protect the integrity of the people and the

6 accuracy of their information, and to nake certain

7 that no one fell through the cracks.

8 They woul d i npugn those actions and

9 that course of conduct. At the end of the day, how
10 t hat happened does not have any refl ecti on on whet her
11 the statute provides for people to get proper proofs
12 of identification; but it does show that Petitioners
13 are willing to take the data they are given, and to
14 make it say sonething else to try to i npose a burden
15 that was not a burden that's inherent in the statute,
16 nor a burden that is inherent in the process.

17 I f Your Honor is wondering whet her

18 there are still cards at the Departnent of State,

19 there are. Because those are persons who have not yet
20 been -- had their applications to register to vote
21 accepted by the counties; and until they are, and
22 until they are approved by the counties to be
23 registered to vote, they are not registered voters who
24 require a voter |ID for voting purposes.
25 Wien this Court undertakes its |egal
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1 analysis, this Court wll have three questions Jﬁ% ei€UZB
2 needs to answer because there are three clains that

3 have been put before it.

4 On one of them which is their equal

5 protection claim Pennsylvania lawis cotermnus wth
6 the I aw under the Federal Constitution; but in opening
7 argunent, Your Honor heard a statenent that has

8 nothing to do with either the Pennsylvania or the

9 Federal Constitution, which was that you woul d be

10 asked to neasure disparate inpact, sonething that's

11 done under Title VII, and sonething that is not done
12 here. W'Ill talk about that nore in a m nute.

13 Your Honor is being asked to inpose a
14 permanent injunction against the statute. And they

15 have tal ked to you about a pernmanent injunction, but
16 t hey have never told you what it is that you woul d

17 need to find in order to i npose a permanent

18 I njuncti on.

19 It's not necessary as it is for
20 prelimnary injunction to have i medi ate or
21 irreparable harm but it is necessary for the electors
22 to establish that greater injury would result from
23 refusing rather than granting the relief requested.
24 In order to establish, of course, what
25 they needed to do is to set in place, to build up
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1 t hrough facts and through record their entitlenent to
2 each of their clains; and they needed to establish

3 that everything that they averred in their anended

4 petition was in fact true, and they have not even

5 attenpted to do that, Your Honor.

6 Let's tal k about the first claim the
7 one that they say is that the statute is unlawf ul

8 because, it's unlawful because it doesn't match the

9 | aw. What they are tal king about is the provision in
10 the statute -- and you heard M. Royer testify about
11 it -- where the list of forns of identification are in
12 one part of the statute, and then in a second part the
13 General Assenbly said that notw thstanding the

14 provisions of 75 Pa.C. S. Section 1510b, the Departnent
15 of Transportation shall issue an identification card;
16 and they would say that that neans that the statute
17 cannot be fulfilled because 75 Pa.C. S. Section 1510b
18 actually contenplates a kind of secure identification
19 that will not allow for the [ack of docunentation for
20 t hi ngs such as the DCS | D.
21 But the statute, Act 18, says
22 notw t hst andi ng the provisions. In other words, the
23 Departnent of State and PennDOT were to work together
24 in order to find a formof identification that could
25 neet the requirenents of the Iaw and still not
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1 conprom se PennDOT" s obligations under Title 75; and
2 t hat they did.

3 That's in conpliance with the |aw

4 That is inplenenting the law. That is adm nistering
5 the law. That is indubitably the task that is given
6 to the Departnent of State under the | aw

7 Now, they stood up here today and said,
8 but, Your Honor, you don't understand. Theoretically
9 it's possible that the DOS I D coul d soneday be done
10 away with. WelIl, as Your Honor knows, technology is
11 changi ng even before our very eyes.

12 Theoretically, it is possible that

13 there would be a formof identification that woul d not
14 require the DOS ID to exist; but that does not i npugn
15 the fact that until such a thing is developed, if it
16 I s ever devel oped, that the statute provides for

17 preci sely what the Departnent of State |ID does.

18 You heard not hi ng about whim nothing
19 about officials who would try to underm ne what the
20 statute requires, and there is no basis for making
21 such an assunpti on.
22 In their pretrial briefing they cited
23 to United States versus Stevens, which was a case
24 arising under the Animal Cruelty Statute, where the
25 governnment came into court and said, you don't

M M1l er Verbano Reporting

e 302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

Page 2031

1 understand, |I'm not going to prosecute, I'mjlﬁnP%%EnéUdl

2 to call these people crimnals.

3 Vel |, understandably, the Court was

4 skeptical as to those kinds of representations, but

5 you have heard nothing like that here, and in part,

6 the reason you have heard nothing |ike that here is

7 because this is not a case where they're | ooking at

8 the plain | anguage of the statute and trying to avoid

9 it.

10 This is a case where the Departnent of

11 State is |l ooking at the plain | anguage of the statute,

12 and is inplenenting it.

13 You al so heard statenents here about

14 free and equal, and the free and equal guarantee under

15 t he Pennsylvania Constitution. The Pennsylvania

16 Constitution, as case |law has construed it, says that

17 "an election is free and equal when it is public and

18 open to all qualified electors alike, when every voter

19 has the sane right as any other voter, and when each

20 voter under the law has the right to cast his ballot

21 and have it honestly counted, and when the regul ation

22 of the right to exercise the franchi se does not deny

23 the franchise itself, and the constitutional rights of

24 the qualified elector are not subverted or denied."

25 In that process, the Suprene Court has
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1 said repeatedly that that right, that free and equal

2 guar antee, does not inpact the evidence that's

3 required to prove the elected franchise or to say that
4 a person who cones before does not have an obligation
5 to prove that that person is who that person says that
6 t hat person is.

7 Those ki nds of qualifying requirenents
8 are reasonable classifications, and thus, it is that

9 in Gty Council of the Gty of Bethlehemversus

10 Marci ncin, for exanple, the Court said that

11 "qualifying requirenents are reasonabl e

12 classifications, and that things such as saying that
13 an el ected Mayor can only serve two terns does not

14 deny the franchi se and does not dilute the vote of any
15 segnent of the constituency."

16 What the Court has before it here is

17 sonething that is of the sane caliber. It is a way to
18 determ ne that the person who cones to cast a vote is
19 t he person who has the right to cast a vote, because
20 it is the person who is the registered el ector.
21 Your Honor, they have not tal ked to you
22 about equal protection, but equal protection is also a
23 guar ant ee under the Pennsylvania Constitution; and it
24 Is not sonething that is denonstrated by di sparate
25 | npact, which is what they said in opening argunent
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1 that they wanted to show, and as to which they di

2 not hi ng ot her than put on Dr. Siskin's nunbers, where
3 he took a portion of the statute, and said, well, the
4 elderly may be nore likely not to have a PennDOT | D,
5 therefore, there's a disparate inpact fromthe

6 statute.

7 That's not a disparate inpact fromthe
8 statute. That's a disparate inpact fromhis

9 assessnent of PennDOT ID. He al so acknow edged t hat
10 sone of the ways in which sone ethnic groups construct
11 their nanes mght be nore likely to give rise to a

12 m smat ch, not because that person is affected by Act
13 18, but because that person may have a nane recorded
14 as a mddle nane in one database and a | ast nane in
15 another. That is not disparate inpact.

16 But nore inportantly, Your Honor,

17 you' re being called upon to apply the |law as the | aw
18 exi sts; and Your Honor sat on the Meggett versus

19 Pennsyl vani a Departnent of Corrections case where a
20 party tried to bring disparate inpact in to say that
21 the way that hairstyles were required under the prison
22 regul ati ons was unconstitutional.
23 The Court said there that disparate
24 | npact has no place in a constitutional equal
25 protection analysis. Mre to the point, the Court

M M1l er Verbano Reporting

e 302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

Page 2034

Page 2034

1 said the sane thing in N xon in which you wote both

2 t he concurrence and the dissent; and that, of course,
3 s an el ection case.

4 And in the authorities that were relied
5 on in N xon, the Court said the power to regul ate

6 elections is legislative, and it has al ways been

7 exerci sed by the | awmaki ng branch of the governnent.

8 Errors of judgnent in the execution of the |egislative
9 power or m staken views as to the policy of the [ aw or
10 the wi sdom of the regulations do not furnish grounds
11 for declaring an election law invalid unless there is
12 a plain violation of sone constitutional requirenent.
13 Legi sl ati on may be enacted which regul ates the

14 exercise of the elected franchise and that does not

15 anount to a denial of the franchise itself.

16 Your Honor will recall that when you

17 sat on the Ni xon en banc panel that you thought that
18 Ni xon did not go far enough, and you woul d have gone
19 further.
20 Now, there is a reason that they want
21 to use a different equal protection analysis, and it
22 I s sonething el se that you have not heard anyt hi ng
23 about. The United States Suprenme Court, when it
24 deci ded Crawford versus Marion County El ection Board,
25 considered many of the sane issues that they're asking
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1 to you reconsider. rage cuss
2 Under the federal equal protection

3 anal ysis -- and of course, as Your Honor is aware, in
4 Hereford, the Suprene Court of Pennsylvania said

5 there's no reason to | ook beyond how t he federal

6 courts construe the federal equal protection analysis
7 when | ooking to the way Pennsyl vania would do it.

8 And in Marion County, the | ead opinion
9 said, "it's true that a photo identification

10 requi rement i1 nposes sonme burdens on voters that other
11 nmet hods of identification do not share. For exanpl e,
12 a voter may |l ose his photo identification, may have
13 his wall et stolen on the way to the polls, or may not
14 resenbl e the photo in the identification because he
15 recently grew a beard, but burdens of that sort arise
16 fromlife' s vagaries, and they are neither so serious
17 nor so frequent as to raise any question about the

18 constitutionality of the underlying statute.

19 Moreover, the availability of the right to cast a
20 provi sional ballot provides an adequate renedy for
21 probl ens of that character.™
22 Your Honor has heard argunent here
23 about how exactly those burdens should be used to
24 i nvalidate the | aw, how we shoul d | ook at whet her they
25 m ght have lost their ID, at whether they m ght have
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1 forgotten their wallet; and here, as in Indiana, there
2 I's a provisional ballot provision, which is an

3 adequate renedy to overcone the vagaries of life that
4 were contenpl ated.

5 In addition, Your Honor, the Eleventh
6 Circuit |ooked in Common Cause of Georgia versus

7 Billups at a simlar |law, and they have tal ked a

8 little bit about the Georgia law. It said as well

9 that the very things that they are saying violate

10 equal protection do not, that this was not a burden
11 t hat was undue or significant.

12 What was interesting about Billups is
13 that Billups sought to establish -- the NAACP sought
14 to establish in Billups that the way you shoul d

15 neasure the burden is by conducting a match.

16 What is interesting is that the NAACP
17 and the voters cane to the Eleventh G rcuit and they
18 said, we can establish fromour match that there are
19 bet ween 289, 000 and 505, 000 voters who | ack a photo
20 I dentification issued by the Georgia Departnent of
21 Driver Safety, and it is inplausible that a
22 significant nunber of those registered voters woul d
23 have anot her form of approved photo ID.
24 And applying the analysis from Mari on
25 County, the Eleventh Circuit said, that argunent
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2 It found the data relied on by the

3 NAACP and the voters as inconplete and unreliable, as

4 failing to account for the other forns of

5 I dentification acceptable under the statute, and as

6 cont ai ni ng i naccuraci es.

7 The sane is true in the match that they

8 have put forth here. The nunbers in Billups m ght

9 sound strangely famliar because 200,000 and 500, 000

10 are nunbers that they've asked you to take into

11 consideration there. Wat is interesting is that in

12 CGeorgia, they have had a six-year period from 2005 to

13 2011 in which they have reported their statistics, and

14 27,000 identification cards were identified during --

15 were issued during that entire six-year period, half

16 of which were issued in the presidential election year

17  2008.

18 When you | ook at the nunbers here on P

19 2,072, there have been roughly 13,000 PennDOT | Ds for

20 voting and just under 4,000 Departnent of State |Ds

21 t hat have been issued, nunbers that actually exceed

22 t he nunbers that you woul d have seen in Georgia during

23 a presidential election year.

24 While they call your attention to

25 Sept enber 25th for one purpose, you can also | ook at
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1 Sept enber 25th for another; and that is this: In

2 order to vote in the Novenber general election, a

3 person needed to be registered, to have applied to

4 regi ster by October 9th, and so, the nunber of cards

5 | ssued before Septenber 25th woul d have been very

6 significant because those woul d have been the people

7 who were trying to a proof of identification prior to
8 the injunction, and who were trying to get the

9 I dentification to vote in that Novenber el ection.

10 Your Honor, the Secretary was charged
11  with working with the Departnent of Transportation to
12 Insure that a free formof proof of identification was
13 avai | abl e to anyone who needed it to vote, to prepare
14 and dissemnate information to the public, and to

15 oversee a soft rollout.

16 Upon exam ni ng what the Respondents had
17 done in the first four nonths since Act 18 was signed
18 into law, the Suprene Court said, given reasonable

19 voter education efforts, reasonably avail abl e neans
20 for procuring identification, and reasonable tine
21 al l owed for inplenentation, the appellants apparently
22 would accept that the state may require the
23 presentation of an identification card as a
24 precondition to casting a ballot; and not w thstanding
25 their representation to the Suprene Court, the
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1 Petitioners here have rejected reason in favor of
2 asking that the Departnent of State be held to be both
3 omi sci ent and ommi potent and in sone cases
4 omi present as wel | .
5 They asked that the | aw be enj oi ned
6 unl ess the Departnent of State knows the source of
7 proofs of identification that each voter possesses or
8 does not possess, insures that there be not just
9 outreach, but that the Departnent of State sonehow
10 assess whet her everybody has understood everything
11 that has been told to them and has followed up on it
12 In a suitable way.
13 Your Honor, that's not only not the
14 law, it's also not good policy. Since at |east the
15 | ast adm nistration, the m ssion of the Departnent of
16 State under the | eadership of the Secretary of the
17 Commonweal th, and as posted on its website, has been
18 to pronote the integrity of the electoral process, to
19 provide the initial infrastructure for economc
20 devel opnent through corporate organi zati ons and
21 transactions, and to protect the health, safety, and
22 welfare of the public.
23 Simlarly, the m ssion of the
24 Departnent of Aging is to enhance the quality of life
25 of all ol der Pennsylvani ans by enpowering diverse
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1 communities, the famly, and the individual. rage suavl

2 Bot h of those m ssion statenents

3 refl ect respect, and nore than respect, they reflect

4 esteemfor individuals. They don't reflect a

5 patroni zing attenpt to nandate that a person have a

6 conpliant ID.

7 They instead reflect a respect that

8 says, we wll do whatever is possible, whatever is

9 necessary, and whatever is |legal and | awful to make

10 certain that anyone who wants ID can get it, and

11 having it, can use it to vote at an el ection.

12 And that, Your Honor, is exactly what

13 the Constitution requires; and that, Your Honor, is

14 exactly what Act 18 contenplates will happen.

15 Now, we started the trial wwth a | ot of

16 | ofty prom ses, but those |ofty prom ses have not been

17 foll owed through. W gave you a notion for conpul sory

18 nonsuit because there are avernents in their petition

19 that they made no effort to support.

20 You have not heard fromall of the

21 organi zati onal Petitioners; and in fact, if you | ook

22 at the organi zational Petitioners that testified in

23 the last hearing back in -- over a year ago, they were

24  tal king about doing things like getting birth

25 certificates, things that are not necessary under the
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1 |l aw in the wake of the Suprene Court's opinion. 9 %yéU4l

2 have advanced not hi ng el se.

3 You have only two individual

4 Petitioners |eft before you because everyone el se

5 recogni zed that they had proof of identification; and

6 yet, where were those two?

7 You have heard as to one of them

8 Ms. Bookler, that she lives in a facility that is

9 I ssuing conpliant ID. You have also heard that she

10 voted absentee in the last election. But that was

11 evi dence that the Departnent of State provided to you.

12 You heard no evidence from Petitioners.

13 Yet, Petitioners would have you grant

14 relief on behalf of sonebody who has not cone before

15 you, who has not substantiated the avernents in their

16 petition.

17 And as Your Honor knows, you cannot

18 base a deci sion based upon an enpty record. That

19 record was theirs to establish. It was their burden

20 to put those things in the record, and they have not

21 done so.

22 Your Honor, yesterday you issued a

23 schedul ing order; and in that scheduling order, you

24 said that you wanted to | ook at a prelimnary

25 I njunction, and you wanted to nake a determ nation by
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1  August 19th. rage cuas
2 Your Honor, the issues that are before
3 you are issues of great magnitude, and they are issues
4 that require deliberation, and they deserve ful

5 briefing, and they deserve your ability to go back

6 t hrough the record and to appri se what has happened

7 and what is happeni ng and what the | aw requires and

8 does not require.

9 Your Honor, we all |ived through | ast
10 year when there was not much tinme between August 19t h,
11 or between the tine that Judge Sinpson cane down wth
12 his prelimnary injunction decision and the Novenber
13 el ection; and we all know about the chaos that ensued
14 in trying to accommbdat e an expedited proceedi ng
15 before the Suprenme Court, and then to cone back and to
16 deal with that, and to nove forward.

17 Your Honor, given the timng, we know
18 t hat what Judge Si npson sai d when he cane back on
19 remand is that there was only one provision that he
20 was concerned about in the statute, and that was the
21 provision -- not the one that said, you may ask for
22 | D, but you cannot require it, but was the provision
23 that said, and the ballot will not be counted.
24 He woul d not enjoin the educati onal
25 efforts, he would not enjoin the request for
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1 i dentification; but instead, he put a soft rollout

2 into place that coul d extend through the Novenber

3 el ection and that, by agreenent of the parties,

4 ext ended t hrough the May el ecti on.

5 And Your Honor, the Departnent would be

6 w I ling, the Respondents would be wlling to extend

7 that through this Novenber's election in order to give

8 you the opportunity to deliberate upon these things

9 wthout a tine demand hangi ng over you.

10 Your Honor, what you have heard in this

11 record is a record of people in the Commonweal th who

12 care. People at PennDOT, people at the Departnent of

13 State, people at the Departnent of Aging, who wal k out

14 their caring every day.

15 Qur Suprene Court had an opportunity to

16 consi der a question arising that involved the SURE

17 dat abase recently, in In Re: Nom nation petition of

18 Gal es, 54 A 3d 855, 2012, in which the question arose

19 whet her there was a material difference in a signature

20 on a nom nation petition that was signed with Ed

21 i nstead of Edward.

22 The Court found that was an acceptable

23 di mnutive, but there were al so people who signed

24 Ski ppy instead of Beatrice, and the Court said, the

25 difference lies in whether the signature calls into
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1 guestion the identity of the signatory or conprom ses
2 the integrity of the electoral process. And if it is
3 not obvious that the signature on the nom nation

4 petition reflects the sane nane that appears on the

5 el ector's voter registration card, absent other

6 evi dence, the signature should be stricken.

7 Now, you have heard a | ot of testinony,
8 and a |l ot of argunent and a | ot of disagreenent as to
9 whet her the Departnent of State should insure that the
10 I nformation in SURE and the information used on an

11 elector's IDis accurate.

12 Your Honor, the case itself indicates
13 why that is inportant. Petitioners may not care.

14 They may want |iberal access to be nothing other than
15 random access, and to want every nanme that cones in to
16 be given an ID card indiscrimnately; but the SURE

17 dat abase has neaning, and it is used so that people

18 can participate in the electoral process in many

19 di fferent ways, and having the information in that
20 dat abase be accurate is critical.
21 At this stage, Your Honor, the matching
22 that is critical for you to ook at is the matching of
23 the Petitioners' avernents and the law with the facts
24 in this record, and that's where the greatest m smatch
25 | ies.
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1 Thank you, Your Honor. rage cuas

2 THE COURT: Thank you, Counsel.

3 Marjorie, do you want to talk a break?

4 THE REPORTER. |'m fine, Judge.

5 Thanks.

6 THE COURT: Counsel .

7 M5. CLARKE: Your Honor, if | may just

8 wait until the full 15 mnutes. There it is.

9 I"d like to start with Crawford versus
10 Marion County that Counsel referred to in her closing.
11 Crawford versus Marion County is a Suprene Court case
12 t hat doesn't have anything to do wth this case.

13 To start with, it was decided under the

14 United States Constitution, that the United States

15 Constitution does not have an express provision of the

16 right to vote that the Pennsylvania Constitution does.

17 As inportant, the Court in Marion

18 County repeatedly enphasized that its decision was

19 based on a lack of a factual record. For exanple, the

20 trial court found that the Petitioners had not

21 I ntroduced evidence of a single Indiana resident who

22 wll be unable to vote as a result of the photo ID

23 | aw.

24 In this case, we have shown the people

25 in the -- that the people in the DOS exception process
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1 that, but for the injunction, would not have hag%gﬁa 250
2 I D.

3 Here, w tnesses have expl ai ned how t hey
4 tried and failed to get ID. W had Ms. Baker, who

5 was told she couldn't vote in May because -- and she

6 did not vote in May -- because she wasn't able to go

7 and get the ID.

8 So, this case is very different from

9 t he I ndi ana case because there's a fully devel oped

10 factual record both fromlast year and this.

11 Anot her difference wwth the Crawford

12 case was it didn't have before it the nmultiple

13 corroborating evidence of all the hundreds of

14 t housands of people who lack ID. There the only

15 evi dence was one expert who the trial court discounted
16 as being incredible, but here we have six or seven

17 different corroborating sources fromdifferent places.
18 Anot her difference is that there was no
19 evidence in the Indiana case about how difficult it
20 was for people to get to the Departnent of Motor
21 Vehi cl es. Justice Souter specul ates about how
22 difficult it mght be, but as the ngjority pointed
23 out, there wasn't any evidence in the record about how
24 difficult it was to get ID. That, we have here.
25 Finally, in Indiana, you have two ot her
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1 things: All, all IDs issued by their Departnent o

2 Motor Vehicles are free. They're all free. So, you

3 don't have this weighing and judgi ng about whether the
4 person really wants it for voting or wants it for

5 sonething el se. You don't have people turned away.

6 I n Pennsyl vania, so far, at |east, you have.

7 We tal k about Georgia for a mnute.

8 Georgia, too, is very different. Again, a case under
9 the United States Constitution.

10 In Georgia, everybody gets to vote

11 absentee, unlike Pennsylvania where you have to have a
12 very narrow reason.

13 In Georgia they have nobile units, so
14 they go out into the community; and nost inportant, in
15 Georgia there's hundreds of distribution points. As
16 the case went back and forth and up and down, the |aw
17 was anended nmany tinmes, and at the end of the day,

18 there were nultiple distribution points.

19 Now, | want to talk a m nute about the
20 other IDs that are available in the |aw
21 There was no evi dence, no evidence in
22 this trial about what care facilities are issuing |Ds.
23 There was no evidence put on by the Respondents. |
24 hope that | m sheard because it was -- the evidence
25 was that the Departnent of State has not tracked the
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1 nunber of care facilities, they have made no effori to
2 survey the care facilities.

3 So, the nunbers, whatever nunbers |

4 have heard -- and | hope | misheard -- there is no

5 evi dence.

6 The evidence that there is, is when the
7 | aw was being consi dered, the Departnent of State was
8 aware that nost care facilities don't issue IDs. |It's
9 very interesting that the question of why the

10 Departnent of State didn't do a survey. They did a

11 survey for colleges and universities, but there's

12 no -- Ms. Sweeney and M. Marks testified that there's
13 no correspondi ng survey for care facilities.

14 Now, what we do know is we know t hat

15 Dr. -- again, we go back to Dr. Marker and

16 Dr. Barreto's survey that, at |east as of |ast sunmmer,
17 only a tiny fraction of the people who had -- who

18 | acked PennDOT | Ds had sone other form of |Ds.

19 So, the care facilities which we have
20 heard a | ot about is a red herring. W have not --
21 there is no evidence that care facilities are doing
22 it; and in fact, the evidence is that we -- that they
23 have not.
24 Col  eges and universities. W actually

25 did have a coll ege student here | ast year, Taylor
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1 Fl oria; but again, the evidence about coll eges an

2 uni versities and whether they're putting stickers is
3 in Exhibit 137. Sone are putting stickers on, but

4 many aren't.

5 | want to talk about why we're doing
6 this. There were a nunber of statutes cited to Your
7 Honor about the weight that the |egislature's

8 determ nation should be nmaking, but the law is here,
9 when there is a fundanental right that is burdened,
10 the Court must wei gh the burden agai nst the

11 justification.

12 What's the justification that we have
13 here? It's not fraud. W know that. Wat it is,

14 Is -- there are two things: A tool to deter and

15 detect fraud. But what kind of tool do you need to
16 deter and detect sonething of which there is no

17 evi dence and no one is aware?

18 And the justification was in their

19 interrogatory 1, which was Plaintiffs' Exhibit 46.
20 As far as the other justification, they
21 said, was to increase public confidence. But
22 M. Marks, who is the highest ranking career official
23 responsi ble for elections said he has confidence in
24 the integrity of the elections. He has had it for the
25 | ast 11 years, and we haven't had a photo ID | aw
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1 Dr. Mutz, who is an expert in rage suouy
2 communi cations, testified to a nationw de survey t hat
3 said that the public's concern about fraud is

4 infinitesimal, about .1% She said people are way

5 nore worried about things Iike noney and politics and
6 voter turnout and |long |ines.

7 Now, |ast sunmmer, House Majority Leader
8 Representative Turzai gave his reason, to help

9 Governor Rormmey win the Wiite House. That was

10 Petitioners' Exhibit 42. And the Representative's

11 common sense instincts about who is likely to possess
12 I D turned out to be true. As Dr. Siskin testified in
13 his report, Republicans were twice as likely to have
14 i dentification needed to vote than either Denocrats or
15 | ndependent s.

16 So, the governnental interest here is
17 wei ghtl ess at best, or inproper at worst. And when
18 Your Honor applies the standard and neasures that

19 governnental interest against the solid, serious,
20 severe burden on voters here, we suggest that the --
21 that the governnental interest doesn't survive any
22 | evel of scrutiny.
23 Now, there was a suggestion that the
24 I ndi gency provision in the statute is sonehow the ID
25 of last resort. But the indigency provision requires
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1 t hat peopl e cast provisional ballots. Provisional

2 bal | ot s neans your vote m ght not count. |t neans

3 that it's subject to chall enge by anyone; and you, the
4 voter, may or may not get notified; and it's up to the
5 Board of Elections, and the only way you can chal | enge
6 that is to go to the Court of Common Pl eas, which is a
7 | uxury that nost people don't have.

8 In addition, the indigency provision --
9 and when | heard the closing argunent -- has two

10 pieces to it. |It's not just that you're indigent, but
11 it's also and you can't afford to get an ID card for
12 free -- | nean, that you can't afford to get an ID

13 card.

14 What M. ©Marks acknow edged when he

15 testified is that it would be very hard for soneone to
16 swear that affirmati on because now that the Depart nent
17 of State ID card is available for free, it wll be

18 very hard to tell soneone that they -- for sonmeone to
19 affirmthat they can't get it for free.
20 These requirenents were exactly what
21 they told the poll workers in Exhibit R78.
22 Now, we al so heard a suggestion that
23 absentee m ght cover -- absentee balloting m ght cover
24 everybody; but as we have heard over and over again,
25 absentee ballots are only for a very, very narrow
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1 category of voters. And in fact, |ast year only

2 24,000 people or so voted absentee.

3 This is not going to solve the problem
4  for hundreds of thousands.

5 Now, there is a -- there was a

6 f undanment al di sconnect about our view of the

7 Shar ePoi nt dat abase. W want it to be right. W want
8 people to get IDs. The problemis, if the database is
9 wong and if the process is wong and the process is
10 fl awed, then people won't get the IDs that they need.
11 We're very synpathetic to concerns

12 about hurricanes and checki ng out whether the person
13 really is who they say they are, |ike Helen, our voter
14 i n Schuyl kill County.

15 But the problemis that Helen won't be
16 able to vote; and if we didn't have Act 18, if we

17 didn't have this law at all, we wouldn't have to go
18 through all of this. That's our concern about the

19 Shar ePoi nt dat abase.
20 Now, finally, we heard that -- we heard
21 the quote fromthe Pennsylvani a Suprene Court that
22 said that sonehow wth reasonable efforts and
23 reasonabl e assurances that everyone would get [|D,
24 maybe an ID | aw woul d be acceptable, and that's true,
25 but we haven't had -- not this law. This law is not
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1 accept abl e. rage cues
2 We haven't had reasonable efforts. W
3 haven't had a reasonabl e opportunity for people to get
4 | Ds. Wen we have 611 out of 3,000 people who tried
5 to get a DOS I D be turned away, that is not
6 reasonable. It's time -- the
7 we're-going-to-fix-it-in-the-future defense, it's too
8 |late. It doesn't work.
9 What we have got now is we have got a
10 pattern, that we have got a trial comng up and
11 there's a change and there's urgency and there's
12 rushi ng.
13 When we had our first trial, four days
14 before the first trial there was an announcenent t hat
15 there would be a brand new card that would fix this
16 problem the Departnent of State card. That card went
17 into effect on August 27th.
18 In the wee hours of the norning of the
19 remand trial, the process was changed agai n; and then
20 they assured people that this tine it's going to be
21 right. This tinme everyone will be able to get ID.
22 But that turned out not to be true,
23 too; and that was what we saw in the SharePoi nt
24 dat abase, and the exceptions.
25 During the remand trial, the
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1 Respondents' counsel assured the Court that the
2 Shar ed- Ri de Program woul d hel p everyone and we heard
3 an allusion to that today.
4 But during this year's trial, that
5 turned out not to be true. The Shared-R de Programis
6 run by private providers who set their own hours of
7 service, their own days of operation, and peopl e have
8 to pay. They have to pay unless soneone else wll pay
9 for them
10 What PennDOT does is it offers people
11 di scounts, but you need an ID to get a discount. That
12 was Petitioners' Exhibit 1592 that tal ked about a
13 glitch.
14 Anot her exanpl e of |ast-mnute probl ens
15 was on the stand | ast week when | asked M. Mers
16 about this policy of not asking voters if they want an
17 ID for voting, he said, oh, we'll change it. W'IlIl go
18 back. We'Ill doit. W'I|l do it better this tine.
19 Well, that is great, but we asked him
20 the sane questions |ast Septenber, and that policy was
21 not changed.
22 The Respondents have had 16 nonths
23 since the passage of Act 18, and it was they who
24 pressed to have the trial now It's tine for an end
25 to the prom ses.
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1 As the Suprene Court said, we are not
2 satisfied wwth the nere predicted judgnent based

3 primarily on the assurances of governnent officials,
4 even though we have no doubt they are proceeding in
5 good faith.

6 We have no doubt they are proceeding in
7 good faith, too, but it is tine to put an end to this,
8 and enjoin this | aw.

9 Thank you, Your Honor.

10 THE COURT: Thank you, Counsel ors.

11 We' || recess.

12 M5. H CKOK: Thank you, Your Honor.
13 THE BALI FF: Court is adjourned.

14 ( THE PROCEEDI NGS WERE ADJOURNED AT
15 12:13 p.m)

16

17

18

19
20
21
22
23
24
25
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1 REPORTER S CERTI FI CATE rade 290
2 |, Marjorie Peters, a Registered Merit
3 Reporter, Certified Realtine Reporter, and Notary
4 Public in and for the State of Pennsylvania, that the
5 foregoing record was taken at the tinme and pl ace
6 stated herein and was recorded stenographically by ne
7 and then reduced to typewiting under ny direction,
8 and constitutes a true record to the best of ny skil
9 and ability.
10 | certify that | amnot a relative or enpl oyee
11 of either counsel, and that | amin no way iInterested,
12 directly or indirectly, in this action.
13 I N WTNESS WHERECOF, | have hereunto set ny hand
14 and affixed ny seal of office this day of
15 2013.
16
17
18
19 Marjorie Peters, RVR CRR
20 My comm ssion expires March 13, 2016
21
22 Oiginal certification on file at MIIler Verbano
23 Reporti ng.
24 Q W
25 Adam N. Ml ler, Custodian -
M M1l er Verbano Reporting

e 302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

| ndex:

$13. 50. .47, 000

$13.50 1998:3,7
$4 1993:22

1 1975:13 2049:19
1% 1977:25 2050:4
1,200 2010:16
1,735,337 2010:2
1-800 1994:11,15
10,000 2003:19
100,000 1987:4 2003:19
1001 2000:14
1003 2000:15
10:44 2005:11
10:57 2005:12

11 2049:25

12 1981:21,22 1982:2
12,379 2010:9
12,981 1986:6
128 2002:3

12:13 2055:15

13 1988:6

13,000 2037:19
130 2001:18
130,000 2010:14
137 2049:3

144 2002:6,9 2003:3 2024:24 2026:8,
15,19,22

144,465 1985:9
1446 1990:24
1447 1990:24

15% 2019:2,3

150 2004:21 2026:2
150,000 1979:11
1510b 2029:14,17
1529 1978:22
1562 1992:8

1591 2000:2

1592 2054:12

16 1986:8 1997:11 2054:22
1677 1989:4
17,000 2019:24

18 1973:2 1974:14 1975:20 1977:17
1983:10,11 1987:17 1988:11
1990:21,25 1992:12 1993:3,6,14
2007:13 2008:11,15 2009:18 2029:21
2033:13 2038:17 2040:14 2052:16
2054:23

190,000 1978:21
1922 2007:19

194 2026:19,20 2027:3
198,941 2010:4

19th 2042:1,10

2096b 1982:12
21 1975:14
2136 2003:5

23 2001:11
24,000 2052:2
251,000 1982:12
259,000 1982:16

25th 1985:24 1986:7 2001:11
2002:19 2024:25 2025:1,15 2037:25
2038:1,5

27 1988:18
27,000 2037:14
27th 2053:17
289,000 2036:19

3

2,042,166 2009:22
2,072 2037:19
2,500 2003:18
2,530 1985:23 1986:4
20 1998:1

200,000 2037:9
2005 2037:12

2008 2037:17

2011 2037:13

2012 2017:24 2023:1 2024:17 2026:7
2043:18

3,000 2003:18 2053:4
3,830 1985:22
3,860 1986:7

3.5% 1978:17

30 2011:22

320,000 1978:9

330 2002:18

35 1999:3

366,000 1985:13

4 1978:8

4,000 2037:20
400,000 1978:10

42 2050:10

45 1998:1

46 2017:22,23 2049:19
469 2002:17

146 2001:17 2013 2020:3.6 47,000 2010:15
15 2045:8 2072 1985:18 ’ '
M M1l er Verbano Reporting

MillerVerbanoReporting

Paperless Specialists for Complex Litigation

302. 464. 0880 - --

215. 436. 9336



http://www.miller-verbano.com

| ndex: 473..afford

473 2001:10,14
48 1997:20
49 2020:21

5 1975:8

5% 1978:8

50,000 1987:6
500,000 1979:23 2037:9
505,000 2036:19
511,000 1982:19

54 2043:18

56 2002:24

58 2002:20

6 2021:25

600,000 1979:12

611 2053:4

613 2001:7,9

65 1992:23 2009:24 2010:5

71 1989:5,7 2000:24 2002:19
710,000 1980:11

719 2017:23

75 2029:14,17 2030:1
759,000 1979:5,9 2013:19
780,000 1978:1

8 2013:20,22
81,000 2010:15
835,000 2016:2

855 2043:18
89,000 1977:25 1987:6

9% 1978:1

9,300 1988:9
99% 1999:13
99.9% 1999:13
998 1989:1

9th 2001:20 2038:4

A

A.3d 2017:23 2043:18
A.M. 2005:11,12
ability 2042:5
abroad 2016:7
absent 2044:5

absentee 1992:9,23,24 1993:3,5
2010:10 2016:16 2021:6 2041:10
2047:11 2051:23,25 2052:2

absolutely 1988:11 2008:10
absurd 2007:20
Academy 1993:25

accept 1987:4 2019:12 2022:11
2038:22

acceptable 2037:52043:22 2052:24
2053:1

accepted 2027:21

access 2016:7 2025:6,7 2044:14,15
accident 1994:18
accommodate 2042:14
accommodation 1973:15

account 1982:4 2019:20 2021:7,8
2037:4

accuracy 2027:6
accurate 2013:4 2044:11,20

acknowledged 1987:21 1988:2
2033:9 2051:14

acknowledges 2025:16

Act 1973:2 1974:14 1975:20 1977:17
1983:10,11 1987:17 1988:11
1990:21,25 1992:12 1993:3,6,14
2007:12,15 2008:10,15 2009:18
2017:12 2029:21 2033:12 2038:17
2040:14 2052:16 2054:23

acted 2023:12027:4
action 2011:25
actions 2027:8
active 2010:3

add 1984:20 2010:18
added 2023:12 2026:3

addition 1993:13 2010:4,8 2012:10
2023:23 2036:5 2051:8

additional 2012:21

address 2011:10,13 2015:4
addresses 1981:252009:18 2014:3
adequate 2018:3 2035:20 2036:3
adequately 2017:19
adjourned 2055:13,14
administering 2007:7 2030:4
administration 2039:15
administrative 1989:19
admitted 1990:22 1994:19
advanced 2041:2
Advancement 1972:21
advantage 2004:19
advertising 1994:21

advocate 1999:7

aegis 2009:11

affected 2027:32033:12

affirm 2051:19

affirmation 1992:19 2016:25 2017:5,
7 2018:1 2051:16

afford 2051:11,12

M

MillerVerbanoReporting

Paperless Specialists for Complex Litigation

M1ler Verbano Reporti
302.464. 0880 --- 215.436.9336

ng



http://www.miller-verbano.com

| ndex:

age..Barreto's

age 1975:14 2009:12,23,24 2010:2,5
agencies 2003:17

Aging 2009:11,15 2011:6 2024:12
2039:24 2043:13

agree 2002:8
agreed 1974:8 1990:21 1991:12
agreement 2043:3

Aichele 1978:12 1986:17 1988:22
2000:9

alike 2031:18

alleges 1977:2

allowed 1992:9 2038:21
allusion 2054:3
alternative 2010:10
altogether 1977:6 1990:10
amended 2029:3 2047:17
American 1993:25 2004:8

amount 1975:22 1976:3,8 1984:25
2034:15

analysis 1981:2 2008:16 2018:10
2021:17 2028:1 2033:25 2034:21
2035:3,6 2036:24

Andrew 1998:23

Animal 2030:24
announced 1986:18
announcement 2053:14
answers 1999:2 2023:8
apparently 2038:21
appeared 2022:10 2023:15
appears 2010:24 2044:4
appellants 2038:21
applicants 2025:23
application 2000:7 2026:10
applications 2026:22 2027:20
applied 1975:19 2038:3
applies 2050:18

apply 1978:19 2015:6 2033:17

applying 2036:24
appointments 2000:4
apprise 2042:6
Appropriations 1978:13
approved 2027:22 2036:23
argue 2008:21

arguing 1999:1

argument 1977:8 1986:23 2003:12
2005:9,19 2028:7 2032:25 2035:22
2036:25 2044:8 2051:9

arguments 1976:24
arise 2035:15

arising 2030:24 2043:16
arms 1987:7

Arnold 1972:22

arose 2043:18

Arthur 2005:18

Article 1975:7,13
articulate 2004:3

Arts 1994:1
as-applied 1975:6 1976:23 1977:7
ascertain 2021:19

Assembly 2006:25 2007:20,24
2008:2,7,25 2009:1 2016:3 2029:13

Assembly's 1975:16 2008:19
asserted 1976:17

assess 2039:10

assesses 1976:14

assessment 1978:5 2023:25 2033:9
assisted 2010:16

Association 1995:19

assumed 1983:23

assumption 1983:5 2030:21
assurances 1993:8 2052:23 2055:3
assured 2053:20 2054:1

attempt 2040:5

attempted 2029:5
attention 2005:22 2037:24
Attorney 1981:9
attorneys 2005:25 2006:3
audit 1982:3

August 2042:1,10 2053:17
authorities 2034:4
authority 1990:1
authorized 1983:7 1990:20
availability 2035:19
averments 2040:18 2041:15 2044:23
averred 2029:3

avoid 2012:13 2031:8

aware 1974:9 1984:16 1991:9 2007:5
2015:19 2035:3 2048:8 2049:17

B

back 1974:3 1979:11 1998:10,12
2017:9 2020:18 2022:5 2024:1
2025:24 2026:7 2040:23 2042:5,15,
18 2047:16 2048:15 2054:18

backfill 1984:20
backlog 2020:7

bad 1997:1 2000:10
BAILIFF 1972:3 2005:13
Baker 1973:4,9,19 2046:4
BALIFF 2055:13

ballot 1992:15,21 1993:5 2035:20
2036:2 2038:24 2042:23

balloting 2051:23

ballots 2010:10 2051:1,2,25
banc 2034:17

Barrar 1990:21

Barreto 1980:7,11 2022:24 2023:1,
12

Barreto's 1980:7,20,24 1981:3
2048:16

M MI1ler Verbano Reporting

MillerVerbanoReporting

Paperless Specialists for Complex Litigation

302. 464. 0880 - --

215. 436. 9336



http://www.miller-verbano.com

| ndex:

Bartley 1976:4
base 2041:18

based 1977:3 1978:5 1981:2 1983:4
1988:15 1989:6 2020:12 2041:18
2045:19 2055:2

Basically 1984:19

basis 1976:20 1983:10,13 2030:20
bear 1987:7

beard 2035:15

Beatrice 2043:24

begin 1972:15 1975:7 2008:14
beginning 1977:15 1985:21
behalf 2041:14

Berks 1997:19

Bernard 1972:4
bestowed 1987:12
Bethlehem 2032:9

big 1983:18

biggest 1983:8

Bill 1992:9

billboards 1993:23

Bills 2008:15

Billups 2036:7,12,13,14 2037:8
birth 2015:3 2040:24

bit 2036:8

black 2004:1

blame 1996:16,17

block 1988:10

Board 2034:24 2051:5
boards 2013:8

Bolana 1972:23

Bookler 2041:8

borough 1997:20

bother 2019:22 2023:10
bracket alone 2010:3
branch 2034:7

brand 2053:15

break 2045:3

briefing 2030:22 2042:5
bring 1994:10 2000:5 2033:20
brought 1982:20 2009:4,6
build 2028:25

building 2012:11

built 2005:23

bulletins 1995:10

burden 1976:13,15,16,21 1988:20
2027:14,15,16 2036:10,15 2041:19
2049:10 2050:20

burdened 2049:9

burdens 1973:3 1974:5,12 1987:18
1993:19 2035:10,15,23

burdensome 1997:13 2017:1
Burgess 1979:15 1982:7

C

cachement 2021:17
caliber 2032:17

call 2011:24 2012:4 2024:2 2026:11
2031:2 2037:24

called 1973:14 1983:8 1999:25
2000:9 2025:22 2033:17

calls 1999:1 2012:5,14 2021:22
2024:18 2043:25

campaign 1993:23 1994:2,3,9
1995:2

car 1997:21 1998:10,11

card 1989:17,18 1990:6,10,15
1991:14,15 1993:17 1997:5 1999:18
2012:15 2014:23 2015:2 2025:25
2026:23 2029:15 2038:23 2044:5,16
2051:11,13,17 2053:15,16

cards 1990:19 1991:24,25 2014:12
2026:15 2027:18 2037:14 2038:4

care 1989:11,12 2010:14,16 2017:12,
22 2024:8,13 2043:12 2044:13
2047:22 2048:1,2,8,13,19,21

career 1989:24 2049:22
carefully 2010:19
caring 2043:14

cars 1997:22

Carty 1995:23

case 1973:1,4,251974:6,11 1977:4,
18 1980:5 1983:15,17 1990:22
2000:1 2005:22 2006:4,24 2011:2
2017:13,22,24 2025:3,11 2030:23
2031:7,10,16 2033:19 2034:3
2044:12 2045:11,12,24 2046:8,9,12,
19 2047:8,16

cases 2039:3
cash 1998:7

cast 1992:14, 2031:20 2032:18,
2035:19 2051:1

casting 2038:24

category 2007:13 2009:7 2052:1
causing 2013:16

census 2009:24

center 1989:9,14

centers 1988:21 1989:5,7
certificates 2040:25

chairs 1973:11

challenge 1975:5,6 1976:23 1977:2,
7,1987:16 1989:6 1993:10 2004:22
2051:3,5

challenged 1990:17
challenges 2009:12
change 1992:8 2053:11 2054:17

changed 1989:21 1993:7,8 2025:13
2053:19 2054:21

changing 2030:11

chaos 2042:13

chaotic 1997:12

character 2035:21

charge 1989:24

charged 2000:9 2007:6 2038:10

M MI1ler Verbano Reporting

MillerVerbanoReporting

Paperless Specialists for Complex Litigation

302. 464. 0880 - --

215. 436. 9336

Bartl ey..charged



http://www.miller-verbano.com

| ndex:

chasi ng. . cont enpl at ed

chasing 2012:14
check 2014:19
checking 2052:12
checks 1998:8
cherished 1987:13
choices 1990:1
choose 2004:9

chosen 2012:13

CIA 1981:8

circles 1982:23

Circuit 2036:6,17,25
circulate 1996:1
circumstances 1986:14
cited 1978:14 2030:22 2049:6
citing 2000:10

citizen 1975:14 2009:9
City 2032:9

civil 1975:10

claim 1989:15 2003:13 2028:5
2029:6

claimed 1986:24 1990:20 2002:5
claims 2029:2

Clarke 1972:8,12,14 1973:1 2004:21
2045:7

class 2004:1
classifications 2032:8,12
clerks 1972:15

clients 1972:19

clip 1978:22

closing 2045:10 2051:9
clue 2023:11
co-counsel 1972:20
code 2007:7 2019:22,24
collection 2013:1

college 1991:6 2015:23 2016:2,4,9
2048:25

colleges 2024:7,15 2048:11,24
2049:1

comment 2023:2,16
commitment 2009:17
committed 2014:11
Committee 1978:13,15,16
committeewoman 1973:5

common 2004:6,7 2017:13,14
2036:6 2050:11 2051:6

commonly 1992:1

Commonwealth 1972:3 1974:10
1988:5,9 2003:25 2007:6 2008:4
2009:23 2011:5 2013:6 2039:17
2043:11

Commonwealth's 2009:16
communicated 2026:25
communications 2050:2
communities 2040:1
community 2047:14
compare 2023:10
compared 1985:19
complaints 2011:10,16

completely 2014:11 2017:16
2022:19

compliance 2030:3

compliant 2012:13,17 2024:7,9
2040:6 2041:9

complicated 1986:15
complying 2013:7
compromise 2030:1
compromises 2044:1
compulsory 2040:17
computer 1972:23 2014:19,20
conceded 2001:23 2002:1

concern 1983:14 2008:20 2050:3
2052:18

concerned 1992:4 2019:15,16
2042:20

concerns 2052:11
concluded 1980:23 1981:3
conclusion 1977:20 1982:2

conclusions 1981:4,16 1982:11
2003:6 2024:16

concurrence 2034:2
conduct 2027:9
conducting 2036:15
conference 1986:19
confidence 2014:1 2049:21,23
confuse 1994:23
confused 2023:12
confusion 1994:25
conservative 1981:15
consideration 2037:11
considerations 1988:15
considered 2034:25 2048:7
considers 2016:14,18
consistently 2012:22
constituency 2032:15

Constitution 1974:13,17,19 1975:8,
21,25 1977:10 2007:12 2008:3
2028:6,9 2031:15,16 2032:23
2040:13 2045:14,15,16 2047:9

Constitution's 1974:24

constitutional 2031:23 2033:24
2034:12

constitutionality 2020:12 2035:18
construct 2033:10
Construction 2007:15

construe 2035:6

construed 2031:16

contact 2015:8

contacting 2015:7
Containment 2017:12
contemplate 2016:3
contemplated 2010:19 2024:20

M MI1ler Verbano Reporting

MillerVerbanoReporting

Paperless Specialists for Complex Litigation

302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

| ndex:

cont enpl at es. . deni ed

2036:4

contemplates 2029:18 2040:14
contrasts 1988:8

control 1992:7

controls 1990:6

corners 2003:24

Corp 2017:22

corporate 2039:20

correct 1990:3,4,5,7,8 2014:22
correctional 2021:4
Corrections 2033:19
correlate 2014:2 2015:3
correspond 2013:24 2015:4
corroborating 2046:13,17
Cost 2017:12

costs 1989:9 1999:17 2017:4
coterminus 2028:5

Council 2032:9

counsel 1972:20,25 1980:21 1999:8,
24 2002:5 2005:18 2008:21 2019:1
2022:4,5 2024:25 2045:2,6,10 2054:1

Counselors 2005:14 2055:10
count 2051:2

counted 1985:8 2015:12 2031:21
2042:23

counties 1988:6, 2015:7 2027:21,22
country 1991:2 2020:22

county 1997:19 2013:8 2034:24
2035:8 2036:25 2045:10,11,18
2052:14

court 1972:4,6,10,13,15,25 1975:18,
24 1976:5,14,15 1977:1,3,4,10,22,24
1978:5 1979:21 1980:22 1983:14,15,
16 1987:20 1993:10 1995:11 2005:4,
7,11,13,14,16 2006:6,8,17 2007:9,10,
14 2012:20 2017:15,23 2019:11
2021:14 2025:5,6,14,17,19 2027:25
2028:1 2030:25 2031:3,25 2032:10,
16 2033:23,25 2034:5,23 2035:4
2038:18,25 2043:15,22,24 2045:2,6,

11,17,20 2046:15 2049:10 2051:6
2052:21 2055:1,10,13

Court's 1983:14 2025:12 2041:1
courtroom 1972:16,19 2009:6
courts 2035:6

cover 2051:23

cracks 2027:7

Crawford 2034:24 2045:9, 2046:11
crawl 1976:11

create 1980:3

created 1989:20 2000:22
creates 1998:19

creation 1989:19

credibility 2023:19

credible 1982:25 1985:3
credit 1999:18 2002:23
criminals 2031:2

critical 2025:16 2044:20,22
critically 2013:3

criticism 1985:3

criticisms 1982:24

criticize 1982:21

criticized 1980:21 1984:11
Cross 2006:21

cross-examination 1999:9
2001:22, 2002:24

crossed 2015:17
Cruelty 2030:24
crunched 2001:5
cryer 1972:16
cure 1989:18

Darryl 1990:16

data 1984:25 2001:5,6,24 2018:23
2019:15,16 2023:21 2024:22 2027:13

2037:2

database 1979:1,2,6,18,24 1981:13,
14 1982:13 1985:1 2000:22,23
2001:2,6,16,25 2002:5 2003:3,13
2013:1,4,5,16 2014:5,6 2019:23
2020:20 2022:7 2026:4,7,21 2033:14
2044:17,20 2052:7,8,19 2053:24

databases 1984:12,18,21 2013:11

date 1991:14 2001:12,15 2015:3
2025:16

dates 1991:5,6,11,17 2016:5
David 1980:2

day 1979:22 1985:25 1986:3 1988:7
1992:1 2001:21 2014:18 2016:13,17
2027:9 2043:14 2047:17

days 1988:8 2053:13 2054:7
dead 2019:24

deadline 2001:19

deal 1994:15 2015:21 2042:16
deceased 2019:22

December 2026:7

decided 1991:16 2034:24 2045:13

decision 1988:14 1990:18 2027:1
2041:18 2042:12 2045:18

declaration 1992:18

declares 1975:8

declaring 2034:11

defects 1987:17 1989:18 1993:14
defense 2053:7

definition 2017:14

deliberate 2043:8
deliberation 2042:4

demand 2043:9

Democrats 2050:14
demonstrated 2032:24
demonstrates 2008:9

denial 1975:22 1976:3,8 2034:15
denied 2031:24

M

MillerVerbanoReporting

Paperless Specialists for Complex Litigation

M1l er Verbano Reporting

302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

| ndex:

deni es. . egregi ous

denies 1976:6
deny 1976:2 2031:22 2032:14

Department 1978:4,24,25 1979:15
1981:9,12,14 1984:17 1985:23,25
1988:23 1989:2,17,20,25 1990:2,5,9,
13,18 1991:9,10 1992:3 1994:17,22
1995:1,3,12 1996:1 2000:18,22
2001:13,25 2002:5 2003:8 2005:17
2009:11,15 2011:6 2012:7 2014:11
2015:6 2020:2 2024:12,13,14
2025:12,20,21 2026:23 2027:18
2029:14,23 2030:6,17 2031:10
2033:19 2037:20 2038:11 2039:2,6,9,
15,24 2041:11 2043:5,12,13 2044:9
2046:20 2047:1,25 2048:7,10
2053:16

depended 1976:11
deprived 1987:5,6 1989:16
Deputy 1979:10 1994:18
deserve 2042:4,5
designated 2011:5
designed 1980:8 1984:6 2018:14
desk 2012:17

destitute 2017:16

detail 2001:2

detect 2049:15,16

deter 2049:14,16

determination 2023:19 2027:4
2041:25 2049:8

determine 1976:15 1982:3 1986:13
2020:16 2021:23 2032:18

determines 1977:4
determining 2019:12
developed 2030:15,16 2046:9
development 2039:20
Dewalt 1976:4

Diana 1993:24

die 1984:4 2019:18

died 2020:3,6,9,13

difference 1995:15 2043:19,25
2046:11,18

differentiated 2025:22

difficult 1975:21 1976:2,7 1994:13,
14 1997:22 2046:19,22,24

difficulty 1976:13
dilemma 2026:20
diligently 2006:5

dilute 2032:14
diminutive 2043:23
direction 2019:4
directly 1987:12

director 1978:4 1991:12
directs 1976:15
disability 1992:24
disabled 2004:1
disadvantaged 2015:24
disagreement 2044:8
disconnect 2052:6
discount 2054:11
discounted 2046:15
discounts 2054:11
discretion 1989:20
discussed 1990:23 1991:8
discussing 1974:24 1975:3,4
discussion 1975:2
disenfranchisement 1992:6

disparate 2028:10 2032:24 2033:5,7,
8,15,20,23

disseminate 2038:14
dissent 2034:2

distinction 1995:6,7 1996:3
distribution 2047:15,18
districts 1991:21

diverse 2039:25

divide 1995:2

document 1989:11
documentation 1994:6 2025:8

2029:19
documents 1995:14 1997:6

DOS 1989:17 1990:6,9,15 2000:18
2001:1,8,15 2016:20 2026:10
2029:20 2030:9,14 2045:25 2053:5

doubt 2055:4,6

dozens 2000:20 2003:10
drafted 2008:16

draw 1986:20 2003:7 2012:20
draws 2013:6

drew 1982:23

drive 1998:17

Driver 2036:21

driver's 1979:2 1981:19,23 1982:7,8,
15 1988:21 1993:5 1996:13 1999:17,
18,21 2016:12,20 2020:17

drivers 2010:3
drove 1997:25 1998:1
duty 1988:11

earlier 1988:19
earned 1974:1
earth 2004:24
economic 2039:19
Ed 2043:20

education 1993:22 1994:17 1997:10
2038:19

educational 2042:24
Edward 2043:21

effect 1985:22 1986:5 2053:17
effective 2007:25 2024:21

effort 2005:21 2015:16 2040:19
2048:1

efforts 1984:23 2038:19 2042:25
2052:22 2053:2

egregious 2018:25

M

MillerVerbanoReporting

Paperless Specialists for Complex Litigation

M1ler Verbano Reporti
302. 464. 0880 -- -

ng

215. 436. 9336



http://www.miller-verbano.com

| ndex:

el derly..faci al

elderly 2033:4
elected 2032:3,13 2034:14

election 2002:21 2007:7 2015:18,19
2016:13, 2031:17 2034:3,11,24
2037:16,23 2038:2,9 2040:11
2041:10 2042:13 2043:3,4,7

elections 1975:9,15,24 1976:6
1989:24 2034:6 2049:23,24 2051:5

elector 1989:13 1992:7 2031:24
2032:20

elector's 2044:5,11

electoral 2007:1 2013:2 2039:18
2044:2,18

electors 2013:9 2028:21 2031:18
Eleventh 2036:5,17,25
eliminate 1990:4,9,15
emphasized 2045:18
employee 1979:15
employees 1991:23 2006:3
employers 1991:24
employs 2007:16,18
empowering 2039:25
empty 2012:3 2041:18

en 2034:17

enact 2006:25

enacted 2007:9 2008:15 2024:11
2034:13

encompasses 2017:18

end 1990:22 2027:9 2047:17 2054:24
2055:7

ENDS 2004:20

enforcement 1993:11

enhance 2039:24

enjoin 1977:12 2042:24,25 2055:8
enjoined 1983:17 2039:5
enjoining 1977:51993:11
enjoins 1977:11

enshrined 1974:12,17,19

ensued 2042:13
enter 1993:10

entire 2007:24 2009:1 2011:5
2037:15

entitled 1975:15
entitlement 2029:1
entries 2002:25
envelope 2012:3,4,16

equal 1974:18,25 1975:9,25 2028:4
2031:14,17 2032:1,22 2033:24
2034:21 2035:2,6 2036:10

equation 1985:17
erratic 2000:8

error 1982:3,4 2019:2,4
Errors 2034:8
essential 2013:2
essentially 1985:8

establish 1990:1 2028:22,24 2029:2
2036:13,14,18 2041:19

established 2011:1
esteem 2040:4

estimate 1977:22 1978:11,14,23
1979:12 1980:1 1981:6 1982:5
1984:7 2009:24 2020:13

estimates 1977:17,19 1984:15
1985:14

ethnic 2033:10
evaluate 1980:4,6

evidence 1975:51977:24 1978:2
1995:11,21,22 2000:1,21 2011:1
2022:13 2032:2 2041:11,12 2044:6
2045:21 2046:13,15,19,23 2047:21,
23,24 2048:5,6,21,22 2049:1,17

evolved 2024:10

examination 2023:7

examining 2038:16

exceed 2037:21

exception 2045:25

exceptions 2001:9 2002:18 2026:17

2053:24
exchange 2016:20 2020:17
excludes 1980:12
execution 2007:21 2034:8

exercise 1975:11 1976:1,7 1979:12,
16 1986:13 2015:11 2031:22 2034:14

exercised 2034:7
exhaustion 2025:7

Exhibit 1978:22 1982:12 1988:18
1989:4 1992:8 2000:2,24 2003:5
2049:3,19 2050:10 2051:21 2054:12

exhibits 1990:22,24
exist 2030:14

exists 2010:25 2033:18
expect 1997:7 1999:5
expediently 2007:3
expedited 2042:14
experience 1973:9 1999:4
experiences 2000:11

expert 1981:7 2018:23 2019:12
2046:15 2050:1

expiration 1991:4,6,11,14,17 2016:5

expired 1979:18,25 1982:9,17
1999:19 2020:10,22 2021:9

explain 1995:13 2014:11

explained 1994:1 1998:14 2001:2
2046:3

express 2045:15
extend 2043:2,6
extended 2043:4
extent 1990:8 2023:17
extra 2015:7

eyes 2030:11

F

face 1977:3 2009:12 2010:25
facial 1975:4 1976:23 1977:2

M MI1ler Verbano Reporting

MillerVerbanoReporting

Paperless Specialists for Complex Litigation

302. 464. 0880 - --

215. 436. 9336



http://www.miller-verbano.com

| ndex:

facilities..greater

1987:16 1989:18 1990:25 1993:10

facilities 1989:12 2010:14,17 2024:8,
13 2047:22 2048:1,2,8,13,19,21

facility 2012:12 2041:8

fact 1980:24 1983:10,15 1986:21
1989:3,7 1994:16 1995:25 1996:1
2012:12,21 2018:6 2019:21 2020:1,
15,22 2021:8 2023:2 2024:5,11
2029:4 2030:15 2040:21 2048:22
2052:1

facts 2029:1 2044:23
factual 2045:19 2046:10
fail 2025:9

failed 2002:12 2046:4
failing 2037:4

fails 2037:1

faith 1997:1 2055:5,7
fall 1993:22

familiar 2037:9

family 2040:1

fast 2007:4 2018:22
father 2012:2
father-in-law 1999:4,5
father-in-law's 2011:21 2012:11
favor 2008:7,11 2039:1
FBI 1981:8

federal 1988:1 2013:7,13,25 2028:6,9
2035:2,5,6

feet 2011:3,4,16

fell 2027:7

Fellow 1993:25

felons 2021:5

figure 1986:10

filled 2017:7

final 1976:22 1992:11

finally 1974:20 2046:25 2052:20

find 1980:8 1995:24 2012:14 2015:16
2019:24 2021:21 2028:17 2029:24

fine 1996:8 2003:9 2045:4
firms 1998:24

fit 2007:13 2009:7 2018:16 2026:8,9
fix 2053:15

flaw 1987:20

flawed 1977:3 2052:10
Floria 2049:1

flyers 1995:9

focus 1994:9

focused 2013:19
focusing 1974:22
foreign 1980:2
forgotten 2036:1

form 1973:7 1979:6 1980:16 2021:20
2022:8 2025:10 2026:13 2029:24
2030:13 2036:23 2038:12 2048:18

forms 2008:18 2016:7 2024:4,7,9,20
2029:11 2037:4

forward 2025:18 2042:16

found 1978:17 1979:4 1980:11,13,14
1982:16 2007:11 2014:19,20 2021:17
2022:2 2023:3 2037:2 2043:22
2045:20

foundational 1993:7
four-hour 1973:10
fourth 1978:23 1992:11
fraction 2048:17

franchise 1976:1,2,6 2031:22,23
2032:3, 2034:14,15

fraud 1974:7,9 2049:13,15 2050:3

free 1975:9,24 1986:6 1993:17
1997:5 2018:4 2031:14,17 2032:1
2038:12 2047:2 2051:12,17,19

freedom 1987:5
frequent 2035:17
friends 1997:25
front 2012:16 2023:13 2025:12
fulfilled 2029:17

full 2042:4 2045:8
fully 2046:9

fundamental 1992:12 1993:7 2049:9
2052:6

fundamentally 1974:12
furnish 2034:10
future 1973:8

Gales 2043:18
gap 2010:24
gave 2012:8 2022:3,4 2040:17 2050:8

general 1975:16 2006:25 2007:19,24
2008:2,7,19,25 2016:3 2029:13
2038:2

General's 1981:9

Georgia 1992:22 2036:6,8,20
2037:12,22 2047:7,8,10,13,15

give 1975:2 1985:10 1998:6 2005:18
2033:11 2043:7

giving 2002:23 2024:9
glitch 2054:13
globe 2005:1

good 1972:8,9 1986:2,18 1991:11
1996:3 1997:1 2005:15,16 2039:14
2055:5,7

gotcha 1996:17

government 1980:3 1996:16,20
2004:23 2030:25 2034:7 2055:3

governmental 1975:20 1976:17,20
1989:19 2050:16,19,21

governments 1980:3
Governor 2050:9

grant 2041:13

granting 2028:23
graphically 1994:1,13
great 2015:21 2042:3 2054:19
greater 2028:22

M

MillerVerbanoReporting

Paperless Specialists for Complex Litigation

M1l er Verbano Reporting

302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

| ndex:

great est..i npact

greatest 2044:24
grew 2035:15
grief 2004:18
grounds 2034:10

group 2009:21,25 2010:5 2022:1
2024:2

groups 2000:5 2008:20, 2015:22
2018:15,21 2033:10

guarantee 2031:14 2032:2,23
guaranteeing 1989:22
guess 2011:23

H

hairstyles 2033:21
half 1985:17 2037:15
handful 1996:7
hands 1995:4
hanging 2043:9
happen 1993:9 2040:14

happened 1997:15 2001:17 2012:8,
15 2027:10 2042:6

happening 2042:7
happenstance 1992:6
happily 2020:20

hard 1996:17 2006:9 2051:15,18
harder 1993:4

harm 2028:21

Harrisburg 1995:3

health 2017:12,21 2020:3 2024:12
2039:21

hear 1996:10 2011:16

heard 2005:24 2007:17 2008:9,20
2010:8, 2011:11,18 2012:25 2013:12
2014:10,25 2015:21 2016:1,23,24
2017:6 2018:5,6,19,21,25 2019:1,
2020:14 2021:3 2022:18,20 2023:7,9
2024:5,23,24 2028:7 2029:10
2030:18 2031:5,6,13 2035:22
2040:20 2041:7,9,12 2043:10 2044:7

2048:4,20 2051:9,22,24 2052:20
2054:2

hearing 1984:23 2025:4 2040:23
hearings 2006:16

held 1975:20,24 1976:5 2039:2
Helen 2052:13,15

helpless 2017:16

Hereford 2035:4

herring 2048:20

HICKOK 2005:15,20 2006:11
2055:12

highest 1989:23 2049:22
hired 1980:2 1986:14
history 2005:3

hold 1999:1

home 2001:15 2016:16
homes 2010:15
honestly 2031:21

Honor 1972:8,9,12,14 2003:21
2005:15,20 2006:11,12,14 2007:5
2008:13 2009:19 2012:18,25 2014:10
2015:19 2016:1 2017:11,21,25
2018:10 2019:5 2020:4 2022:9
2023:7,17 2024:5,23 2025:3 2027:17
2028:7,13 2029:5 2030:8,10 2032:21
2033:16,18 2034:16 2035:3,22
2036:5 2038:10 2039:13 2040:12,13
2041:17,22 2042:2,9,17 2043:5,10
2044:12,21 2045:1, 2049:7 2050:18
2055:9,12

Honorable 1972:4
hop 1998:18

hope 2047:24 2048:4
hour 2005:17,18

hours 1988:13 1998:25 2053:18
2054:6

House 2008:17 2050:7,9
housewife 2004:2

huge 1985:20

hundreds 1973:22 1977:20 1981:4

2000:19 2002:14 2003:8,9 2046:13
2047:15 2052:4

hurricanes 2052:12
Hutchison 2006:2

ID 1973:21 1977:17,21 1978:18
1979:24 1980:9,10,12,15,16,17
1981:5 1982:14,15,17 1983:7,11,12
1985:20 1986:10 1987:22,23,25
1988:4 1989:8,13,14,15 1990:9
1991:14,24,25 1992:14,18 1994:5,17,
22,23 1995:12 1997:24 1999:5,10
2000:18,21 2001:1,8,15 2010:6
2012:1,9,13,17 2015:6 2016:21
2018:4 2020:10 2022:8 2026:10,23
2027:24 2029:20 2030:9,14,17
2033:4,9 2035:25 2036:23 2040:6,10
2041:9 2042:22 2044:11,16 2045:22
2046:2,4,7,14,24 2049:25 2050:12,24
2051:11,12,17 2052:23,24 2053:5,21
2054:11,17

idea 1986:18 1997:3

identification 1973:7,24 1977:12,14
1979:6 1993:17 2008:19 2009:2
2010:20,21,22 2016:8,9 2021:20
2023:14 2024:4,8,9,21 2025:10
2027:12 2029:11,15,18,24 2030:13
2035:9,11,12,14 2036:20 2037:5,14
2038:7,9,12,20,23 2039:7 2041:5
2043:1 2050:14

identified 2037:14
identify 1983:23 1984:8
identity 1991:15 2044:1

IDS 1979:3,9 1980:10 1982:8,10
1983:6,16,19,20,24 1985:18,23
1986:6,13 1988:24 1991:1,5,6,7,20,
22 1993:20 1994:10 2001:20
2002:12,16,22 2016:4 2037:19,20
2047:1,20,22 2048:8,18 2052:8,10
2053:4

ignores 2020:13

illustrated 1997:16

immense 1976:12

impact 2028:10 2032:2,25 2033:5,7,

M M Il er Verbano Reporti
302. 464. 0880 - --

MillerVerbanoReporting

Paperless Specialists for Complex Litigation

ng

215. 436. 9336



http://www.miller-verbano.com

| ndex:

| npl ausi bl e..justify

8,15,20,24
implausible 2036:21
implementation 1977:52038:21

implemented 1974:15,21 1977:9
1980:6 1986:9 1993:15

implementing 2003:17 2007:6
2008:10 2030:4 2031:12

important 2004:12,15 2013:3
2015:10 2023:25 2044:13 2045:17
2047:14

importantly 2033:16

impose 1987:18 2027:14 2028:13,17
imposes 1988:11 2035:10
impossibility 1976:10
impossible 2007:21
improper 2050:17

improve 1984:25

impugn 2020:11 2027:8 2030:14
in-person 1974:7,9
inaccuracies 2037:6
inaccuracy 2014:7
inaccurate 2002:6
incarcerated 2019:19
include 1991:20,21,24 2017:17
included 1992:2

including 1986:11 2011:9
incomplete 2037:3
inconsistent 2000:7
inconvenience 2013:16
inconvenient 1976:7
increase 1988:12,13 2049:21

incredible 1972:16 2020:4,5 2023:4
2046:16

independently 2009:14
Independents 2050:15

Indiana 1992:23 2036:1 2045:21
2046:9,19,25

indicia 2026:12
indigence 2017:15

indigency 2016:25 2017:5,13 2018:1
2050:24,25 2051:8

indigent 2051:10
indiscriminately 2044:16

individual 1989:15 2008:12 2015:8
2040:1 2041:3

individuals 1987:11,12 2013:17
2040:4

indubitably 2030:5
ineligible 1981:17
inevitably 2018:15
inference 2012:21
infinitesimal 1985:19 2050:4

information 1974:4 1984:14 1995:2,
22 1996:2,18,21,25 1997:4,5 2013:1,
4,12,21 2014:3 2015:2 2022:20,22
2024:23 2027:6 2038:14 2044:10,19

informational 1995:10
infrastructure 2039:19
inherent 2027:15,16
initial 2025:4 2039:19

injunction 1976:25 1977:5, 1993:11
2005:5 2028:14,15,18,20 2038:8
2041:25 2042:12 2046:1

injury 2028:22
instincts 2050:11
institutions 2021:4
instructed 2007:9
instrument 2024:1
insure 2038:12 2044:9
insures 2039:8

integrity 2007:1,2 2027:5 2039:18
2044:2 2049:24

intend 2007:20 2008:3
intends 2007:24 2008:7
intentional 1994:18

interacting 2013:8

interest 1976:20 2008:7,8,12
2050:16,19,21

interesting 2036:12,16 2037:11
2048:9

interests 1976:17 2008:12
interfere 1975:11
intermediate 1976:19
internet 2011:19
interpreted 1975:19
interrogatory 2049:19
introduced 1988:18 2045:21
invalid 2034:11
invalidate 2035:24
involved 2017:52043:16
irreparable 2028:21

issue 1977:5,10 1988:3 1990:18
1992:4,11 1994:4 2005:5 2029:15
2048:8

issued 1983:16 1986:6 1990:7
1991:21,22,24 1995:3 2004:22
2025:25 2036:20 2037:15,16,21
2038:5 2041:22 2047:1

issues 1977:1 1988:2 2034:25
2042:2,3

issuing 2041:9 2047:22
iteration 2008:17

Jonathan 1989:23

Judge 2023:2,18 2042:11,18 2045:4
judging 2047:3

judgment 2034:8 2055:2

June 2023:12024:17

Justice 2046:21

justification 2049:11,12,18,20
justify 1976:21

M

MillerVerbanoReporting

Paperless Specialists for Complex Litigation

M1l er Verbano Reporting

302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

| ndex:

Keat i ng. . magni t ude

K

Keating 1972:9 2005:10 2006:2
Kelby 1972:22

Kelly 2009:9 2010:12

key 1983:2 1990:16

kind 1980:9,10 1983:7,25 2029:18
2049:15

kinds 1991:20 1992:17 1993:2
2004:18 2010:13 2031:4 2032:7

knew 1973:9,11,19 1989:3,10
2000:11 2025:23

Kurt 2010:1 2020:14

lack 1977:16,21 1981:5 1983:19,
1985:20 1986:10 2024:4 2045:19
2046:14

lacked 1973:23 1978:18 1980:8,12
1983:5,7 2021:20 2048:18

lacks 1983:24
laid 2011:2,4,15
Ianguage 2008:14 2031:8,11

large 1985:13 1987:15 2016:6
2018:9,15,21

largest 1998:24
last-minute 2054:14
late 2053:8

Latina 2004:2

law 1973:2 1974:11,20,21,23 1975:3,
7 1976:15,22 1977:3,6,8,11,13
1985:22 1986:5,9 1987:22 1988:1,19
1989:6 1990:17 1991:8 1993:12
1998:24 2003:18 2017:13,14 2028:5,
6 2029:9,25 2030:3,4,5,6 2031:16,20
2033:17 2034:9,11 2035:24 2036:7,8
2038:18 2039:5,14 2041:1 2042:7
2045:23 2047:16,20 2048:7 2049:8,
25 2052:17,24,25 2055:8

lawful 2040:9

lawmaking 2034:7
laws 2013:7,8
lawsuit 2003:22
lawyer 1999:3
lead 2035:8
Leader 2050:7
leaders 2004:9
leadership 2039:16
leap 1983:8,9,18
learn 1974:3

left 2041:4

legal 1974:15 1976:24 2027:25
2040:9

legislation 1975:17 1976:5 2034:13
legislative 2008:16 2034:6,8
legislature 1991:16 1992:10
legislature's 2049:7
length 1984:22

let alone 1994:6

letter 2012:7

letters 1979:8,11 2026:1,24
level 2050:22

liberal 2025:6,7 2044:14
libraries 1995:16,17,20,23
library 1995:19,22

license 1981:23 1982:15 1988:21
1993:5 1996:14 1999:17,18,21
2010:6,7 2011:21 2012:1 2016:20
2020:17,22

licensed 2010:13

licenses 1979:3,18 1981:19 1982:7,8
2016:12 2021:10

lies 2044:25

life 2003:24 2004:16 2036:3 2039:24
life's 2035:16

light 2019:17

limited 2017:18

Lincoln 2004:22
lines 2000:8 2050:6
link 1995:20

list 1985:7,10 1991:1,2,3,19 1993:2
2008:18 2009:1 2022:3,4 2029:11

listen 2011:9

listened 2022:20 2023:3

lists 1991:24

litigation 1983:25

live 2009:13

lived 2042:9

lives 1976:11 1997:18 2005:1 2041:8
living 2010:16 2020:21

location 1988:6 1998:11
locations 1988:5,12

lofty 2040:16

logic 1983:9,10,19

logs 2026:11

long 2000:8 2016:4 2018:9 2050:6

looked 1982:6 2019:7,15,17 2023:9
2036:6

loose 1981:24 2018:22

lose 2035:12

lost 2035:25

lot 2018:5 2040:15 2044:7,8 2048:20
loved 1974:6

luxury 2051:7

lyrical 2004:4

M

machine 2014:14

made 1984:23,24 1989:21 1993:3
1995:4 2006:13,15,16 2024:18
2027:1 2040:19 2048:1

maghnificence 2004:8

magnitude 1981:3 1984:8 1985:15,
16 2042:3

M

MillerVerbanoReporting

Paperless Specialists for Complex Litigation

M1l er Verbano Reporting

302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

| ndex:

mai | . . Ni eder ber ger

mail 1973:17 1999:20 2011:23
mailed 1979:8 2011:21
majority 2046:22 2050:7

make 1976:2 1988:14 1990:1 2012:4
2013:14 2021:22 2025:10 2026:24
2027:6,14 2040:9 2041:25

making 1999:1 2030:20 2049:8
man 1972:23

mandate 2040:5

manner 1993:14

Marcincin 2032:10

Marian 1972:20 1973:4

Marion 2034:24 2035:8 2036:24
2045:10,11,17

Marjorie 2045:3

Marker 1980:2,20,23 2022:18,
2023:20,23 2048:15

Marker's 1981:2

Marks 1984:22 1989:23 2001:2
2010:8 2014:10 2026:6,14,18
2048:12 2049:22 2051:14

Marsh 1998:23
Maryland 2021:1,2

match 1978:25 1979:4 1984:11,18
1986:19 2012:21,23 2013:10
2014:16,20,21 2015:3 2022:7
2025:13 2029:8 2036:15,18 2037:7

matched 1981:13 2002:12 2013:21
matches 1980:13 2014:17
matching 1981:21,23,25 2044:21,22
material 2043:19

mathematics 1981:8

matter 1977:18,19 1994:2 1996:24,
25 2003:7

Matthew 1980:7
Mayor 2032:13
Mcginley 1972:5

meaning 1975:25 2020:23 2024:25
2025:1 2044:17

means 2003:23 2013:20 2017:18,19,
252029:16 2038:19 2051:2

measure 2028:10 2036:15
measures 2050:18

meet 2011:7 2029:25
Meggett 2033:18

mention 1995:11
mentioned 1995:17 2009:20
mere 2055:2

met 1980:25

Metcalf 1990:16
methodologies 1981:1

methodology 1977:18 1980:20,24
1982:22

methods 2035:11

Mexico 1992:16
Michigan 1992:16

middle 2004:1 2033:14
Mike 1972:22

mile 1988:10

miles 1998:1

military 1975:10 1980:17
million 2011:22 2013:20,22
minute 2013:20 2028:12 2047:7,19
minutes 1998:1 2045:8
misdemeanants 2021:6
misheard 2047:24 2048:4
mismatch 2033:12 2044:24
mismatches 2021:9
mission 2039:15,23 2040:2
mistaken 2034:9
misunderstand 2014:8
mobile 1988:24 2047:13

money 1998:8,9,12 1999:17 2018:2,3
2050:5

monitor 2026:24

months 1986:9 1997:11 1998:25
1999:19 2038:17 2054:22

Moore 1975:23

morning 1972:8,9 1975:3 2005:15,16
2053:18

motion 2040:17

Motor 2046:20 2047:2

move 1984:4 2019:18 2042:16
moved 2020:15

moves 2020:25 2021:2
moving 2009:8

multiple 1974:3 1999:1 2014:17
2046:12 2047:18

municipal 1997:20
municipalities 1991:22
Mutz 1993:24 1994:12 2050:1

Myers 1988:13 1997:2,8 1999:10,22
2000:3 2010:2 2020:14 2054:15

N

NAACP 2036:13,16 2037:3

names 1981:252002:7 2014:2
2022:6,7,9,10 2033:11

narrow 1991:20 1993:2 2021:22
2047:12 2051:25

narrowest 1991:2
nationwide 2050:2
nature 2011:10
navigate 1994:14 1999:6
Navy 1981:9
necessarily 2002:8

needed 1973:6 1980:12 1991:18
1994:10, 2028:25 2029:2 2038:3,13
2050:14

net 1992:13
nets 1992:17
Niederberger 2001:4,23 2003:4

M

MillerVerbanoReporting

Paperless Specialists for Complex Litigation

M1l er Verbano Reporting

302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

| ndex: night..Penndot
night 2014:14 office 1973:12,14 1981:10 1984:24
Nixon 2034:1,5,17,18 official 1989:24 2023:13 2049:22 P
nomination 2015:12 2043:17,20 officials 1996:16,20 2030:19 2055:3 p.m. 2055:15

2044:3
non-conforming 1980:13
non-driver's 1979:3
non-parties 2006:4
non-photo 2012:1
nonsuit 2040:18

Norton 1996:12 1997:18,24 1998:2,6,
13 2004:10

notified 2051:4
notwithstanding 2029:13,22

November 1973:6 1978:21 2015:18
2038:2,9 2042:12 2043:2

November's 2043:7

number 1977:24 1978:8 1979:7,21,
22 1983:5,6,19 1985:11,13 1986:11
1988:12 1993:5 1994:11,15 2002:24
2024:6,8 2036:22 2038:4 2048:1
2049:6

numbers 1975:4 1977:16 1981:24
1984:21 1985:5,6,12,19,20 1986:24
1987:15 2001:5 2002:17 2003:2,13
2009:19,20,21 2010:25 2014:2
2018:6,8 2021:13 2023:6 2033:2
2037:8,10,18,21,22 2048:3

numerous 2012:5
nursing 2010:15

O

O'donnell 2009:10 2010:12 2011:11
obligation 2032:4

obligations 2030:1

obvious 2044:3

occasionally 2000:4

occurs 2015:19

October 1997:25 2001:20 2038:4
offers 2012:13 2054:10

older 2039:25

omnipotent 2039:3
omnipresent 2039:4
omniscient 2039:3

online 1999:16

open 1988:7,8 2031:18
opening 1986:23 2028:6 2032:25
operate 1987:17

operates 1977:9

operating 1997:1

operation 1988:13 2054:7
opinion 2025:13 2035:8 2041:1
opportunity 2043:8,15 2053:3
opposed 1988:19

opposing 1972:19 1980:21
opposite 2018:20 2019:10
optional 2020:16

order 1973:7 1981:3 1985:15 1998:9,
12 2012:23 2014:13 2023:21
2028:17, 2029:24 2038:2 2041:23
2043:7

orders 1984:7 1998:8
organizational 2040:21,22
organizations 2039:20

out-of-state 1981:19 2016:6,12
2020:17

outreach 2039:9
outweighs 1976:17

overcome 2007:22,25 2008:5
2020:11 2036:3

oversee 2038:15
overwhelmingly 1993:16 1996:9
Oyler 1978:3,7 1991:12

Oyler's 19785

Pa.c.s. 2007:19 2029:14,17
pages 2000:14

paid 2005:22

pain 1976:12

painful 1997:21

palpably 2007:12
pamphlets 1995:10
panel 2034:17

part 1999:20 2016:6 2022:23 2026:5
2029:12 2031:5

participant 1988:17
participate 2044:18
parties 2043:3
partner 1998:23
party 2033:20
passage 2054:23
passport 1996:14
past 1972:17 1984:24 2006:16
patience 1972:16
Patricia 1997:18
patronizing 2040:5
pattern 2053:10
pay 1998:3,4 2054:8
PDF 1995:20

Penndot 1973:10,12,14 1979:2,6,17
1980:10,15 1982:13,14,17 1983:6,11,
16 1986:6 1987:23 1988:4,6,12,16,
19,25 1989:3,5,14 1993:18 1997:15
1999:10,11,12,14,22,25 2000:3,6,10,
17,25 2001:7, 2002:14 2008:24
2010:1,23 2011:21,23,25 2012:6
2013:10,23 2015:25 2017:1 2018:4
2019:23 2020:10,20 2025:24
2026:11,14,17 2029:23 2033:4,9
2037:19 2043:12 2048:18 2054:10

M

MillerVerbanoReporting

Paperless Specialists for Complex Litigation

M1l er Verbano Reporting

302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

| ndex:

Penndot' s. . presunpti ons

Penndot's 2011:15 2030:1

Pennsylvania 1974:17,19,23
1975:8,18 1992:25 1993:1,25
1997:19 1999:6 2009:23 2016:2,19
2017:23 2020:3,24 2028:5,8 2031:15
2032:23 2033:19 2035:4,7 2045:16
2047:6,11 2052:21

Pennsylvanians 1973:3 2039:25

people 1973:23 1974:1,3,4 1977:11,
13,16,20 1978:10,20,21,25 1979:2,5,
9,17,23 1980:4,8,12,15,16 1981:5,18
1982:6 1983:5,6,19,20 1984:3,4
1985:9,18 1986:10,13 1987:3,4,6
1988:24 1989:8,11 1991:23 1992:14,
22 1993:3,18,19 1994:4,6,9,24
1997:1 1998:16 1999:9,14 2000:4,8,
10,12,13,16,25 2001:7,9,10,12,14,17,
23 2002:1,7,9,14,17 2003:8,9,18,20,
22 2004:2,17,23,24 2005:1,2
2006:14,18,19 2008:23 2009:3,7,8,9,
16,17,18,22 2010:2,4 2011:7,9
2013:2,6,20,22 2015:1,24 2017:1,17,
18 2018:2,15,22 2019:18,19,20,24,25
2020:6,15,24 2021:3,8,19,23 2022:1,
3,5,10,15 2023:12 2024:2,3 2026:2,5,
8,15,22 2027:2,5,11 2031:2 2038:6
2043:11,12,13,23 2044:17 2045:24,
252046:14,20 2047:5 2048:17
2050:4 2051:1,7 2052:2,8,10 2053:3,
4,20 2054:7,10

percentage 1978:19 1980:16,18
1987:1,2

period 2015:17 2037:12,15
perish 2004:24

permanent 1993:11 2010:10
2028:14,15,17

person 1982:22 1983:24 1984:8
1989:12 1991:16 2002:13 2011:12
2014:21,22,24 2015:10,13 2016:14,
15,18,19 2017:4,8 2020:9,13,19,25
2021:2 2025:8 2032:4,5,6,18,19,20
2033:12,13 2038:3 2040:5 2047:4
2052:12

personal 2010:16
personnel 2014:18

persons 2010:9,21,22 2016:5
2027:19

perspective 2003:1

petition 2015:12 2029:4 2040:18
2041:16 2043:17,20 2044:4

Petitioners 1972:10 2006:6,9
2027:12 2039:1 2040:21,22 2041:4,
12, 2044:13 2045:20

Petitioners' 1988:17 1992:7 2000:24
2011:17,18 2022:4,5 2044:23
2050:10 2054:12

Philadelphia 1978:15
Philadelphia's 1998:24

phone 2011:24 2012:5,14 2021:22
2024:18

photo 1989:5,7,9,14 2035:9,12,14
2036:19,23 2045:22 2049:25

physical 1974:5

pick 2018:8

piece 1978:2

pieces 2011:22 2051:10
Pittas 2017:22

place 1985:6 2012:24 2024:3
2028:25 2033:24 2043:2

places 1988:9 1996:7 2046:17
plain 2031:8,11 2034:12
plainly 2007:12

Plaintiffs' 2049:19

played 1998:15 2004:11 2018:22
pleaded 1976:23

Pleas 2051:6

point 1976:22 1977:15,19 1996:15,
19,23,24 2003:11 2011:12 2033:25

pointed 1987:15 2019:21 2021:24
2046:22

points 2047:15,18

policy 1978:3 1991:12 2034:9
2039:14 2054:16,20

politics 2050:5

poll 1973:6 1995:25 1996:1,2,6
2051:21

polling 1988:9 1996:7

polls 1978:18,20 1992:14,17 2015:11
2017:7 2035:13

populate 2014:15
population 1986:25 2024:18
Porter 1972:22

portion 2033:3

posed 1989:4

position 2018:17
possess 2039:8 2050:11
possesses 2039:7
possibility 1992:5
possibly 2003:19

posted 2012:12 2039:17
power 1975:10,16 2034:5,9
practice 1995:7,16 1996:4
precisely 2030:17
precision 1983:25 1984:9
precondition 2038:24
predicted 2055:2
preliminarily 1983:17

preliminary 2028:20 2041:24
2042:12

prepare 2038:13

present 2005:19

presentation 2038:23
presented 1980:6

President 2004:22
presidential 2015:19 2037:16,23
presiding 1972:5

press 1986:18

pressed 2054:24

presume 2008:6

presumption 2007:22,23 2008:1,5

presumptions 2007:16,17,18
2020:11

M

MillerVerbanoReporting

Paperless Specialists for Complex Litigation

M1ler Verbano Reporti
302. 464. 0880 -- -

ng

215. 436. 9336



http://www.miller-verbano.com

| ndex:

pretrial 2030:22

prevent 1975:11

pride 2004:7

primarily 2055:3

prior 2011:24 2038:7

prison 2033:21

private 1991:24 2008:8,12 2054:6
privilege 2006:1

probative 1983:6,20

problem 1983:21 1984:10 1985:17
1989:4,10 1990:13,25 1991:9,19
1992:12 1997:10 1998:5 2013:24
2018:10 2052:3,8,15 2053:16

problems 1983:21991:3 1997:14,17
1998:19 2012:3 2035:21 2054:14

procedures 1990:3 2025:13,17,18,
19

proceed 1972:11
proceeding 2042:14 2055:4,6
PROCEEDINGS 2055:14

process 1984:11 1986:2 1997:11
2001:9 2002:18 2007:1 2009:9,10
2013:3 2015:1 2022:15 2025:7,22
2026:3,5,17 2027:16 2031:25
2039:18 2044:2,18 2045:25 2052:9
2053:19

processed 2011:25
processes 2013:14
Proctor 2009:5
procuring 2038:20
product 2008:24
Professor 1993:24 2022:25
Program 2054:2,5
programs 2011:8

project 1972:21 1978:23 1984:6
1988:17

promises 2040:16 2054:25
promote 2039:18
proof 1996:8 2010:22 2038:7,12

2041:5

proofs 2008:18 2009:1 2024:20
2027:11 2039:7

proper 2027:11

prosecute 2031:1

protect 2006:25 2027:5 2039:21
protecting 2007:1

protection 1974:18,25 2028:5
2032:22 2033:25 2034:21 2035:2,6
2036:10

protections 1974:15
prove 2032:3,5

provide 2017:19 2023:21 2025:8
2039:19

provided 2010:13,20 2020:2 2041:11
providers 2054:6
providing 1983:11

provision 2017:3 2029:9 2036:2
2042:19,21,22 2045:15 2050:24,25
2051:8

provisional 2035:20 2036:2 2051:1

provisions 1975:19 1993:6 2018:16
2029:14,22

public 1974:4 1993:15 2008:7,11
2024:13 2031:17 2038:14 2039:22
2049:21

public's 2050:3

pudding 1996:8

pulled 1998:6 2011:20

purpose 1983:23 1991:14 2037:25
purposes 2027:24

put 1974:4,51985:6 1989:24 1991:16
1993:4 1995:18 2000:10 2001:8
2004:10 2018:7,17 2022:13 2024:25
2026:16 2028:3 2033:2 2037:8
2041:20 2043:1 2047:23 2055:7

putting 1994:23 1996:20 2049:2,3

Q

gualified 2031:18,24
qualifying 2032:7,11

guality 1984:25 1995:8 2039:24
guantity 1995:7

guestion 1990:5,8 1996:17 2018:11,
12 2035:17 2043:16,18 2044:1
2048:9

guestioned 1994:20

guestions 1999:9,24 2006:6
2011:13,14 2023:8,10 2028:1
2054:20

quickly 2006:22

quote 1988:20 1989:13 1992:5
2052:21

R78 2051:21

radio 1993:23

raise 1983:22 2035:17
random 2044:15
ranking 1989:24 2049:22
rare 1999:15

rate 1982:3,4 2019:2,4
rational 1976:20

reach 2011:6

reached 2010:14 2024:16
reaching 2009:15
reading 1995:18 1997:25
ready 1972:11

real 1992:13 2013:1
reality 2019:17
realized 2026:7

reason 1984:18 1991:11 1993:9
2016:13 2025:15 2026:9 2031:6
2034:20 2035:5 2039:1 2047:12
2050:8

M

MillerVerbanoReporting

Paperless Specialists for Complex Litigation

M1l er Verbano Reporting

302. 464. 0880 --- 215.436. 9336

pretrial..reason



http://www.miller-verbano.com

| ndex:

reasonabl e. . resul t ed

reasonable 2022:25 2023:6 2032:8,
11 2038:18,20 2052:22,23 2053:2,3,6

reasons 1985:2

Rebecca 1978:3,5,7 1986:12
recall 2034:16

received 2026:1

recently 1978:3 2035:15 2043:17
recess 2055:11

RECESSED 2005:11
recognize 1986:1

recognized 1987:20 2008:25 2041:5
recommended 1992:8
reconsider 2035:1
RECONVENED 2005:12

record 2005:23 2006:15,16 2008:9
2011:2 2013:23 2022:14 2029:1
2041:18,19,20 2042:6 2043:11
2044:24 2045:19 2046:10,23

recorded 2001:1 2033:13
records 2015:15

red 2048:20

redesign 2024:1

redo 2023:25 2024:22

redone 2023:20

referred 1997:2 2045:10
referring 1990:2

refinement 1981:11

reflect 2008:19 2014:6 2040:3,4,7
reflection 2027:10

reflects 2009:16 2044:4
refusing 2028:23

register 1984:5 2027:20 2038:4

registered 1978:9 1979:5,24
1982:12,19 1997:7 2000:20 2001:18,
19 2002:11,15,20,21 2003:10
2014:13,22, 2027:23 2032:20
2036:22 2038:3

registration 1979:12013:13,23

2026:13 2044:5

regular 1980:25 1992:15,20
regulate 1975:16 2034:5
regulates 2034:13
regulating 1976:6
regulation 1976:1 2031:21
regulations 2033:22 2034:10
rejected 2039:1

related 1988:3

relates 19755

relevant 2009:21
reliability 2019:11
reliable 1980:24 1982:25 1984:13
relied 2034:4 2037:2

relief 2028:23 2041:14
relies 2019:11

religion 1987:5

reluctant 1988:17

rely 2023:22

remained 1981:4

remand 2053:19,25
remanded 1983:14 2025:11
remarks 1974:22

remedy 2035:20 2036:3
remove 2026:20

renders 1976:6

renew 1999:17

renewing 1999:21
repeatedly 2032:12045:18
report 2021:25 2050:13
reported 1981:20 2037:13
REPORTER 2045:4
representation 2038:25
representations 2031:4
Representative 1990:16,21 2050:8

Representative's 2050:10
Republican 1973:5
Republicans 2050:13
request 2042:25
requested 2028:23

require 2025:7 2027:24 2030:14
2038:22 2042:4,8,22

required 1984:12013:13 2032:3
2033:21

requirement 2016:22 2034:12
2035:10

requirements 1975:15 1988:1
1990:2,4,6 2013:25 2014:1 2029:25
2032:7,11 2051:20

requires 1991:4 2007:2 2030:20
2040:13 2042:7 2050:25

requiring 1993:4

research 2015:7

resemble 2035:14

residence 2012:17

residency 1975:14 2016:21
resident 2016:15,19 2045:21
residents 2010:14

resort 1983:12 1987:22, 2050:25
respect 1977:13 2004:17 2040:3,7

Respondents 1974:8 1982:20
1987:21 1995:16 2006:3,8 2038:16
2043:6 2047:23 2054:22

Respondents' 1986:23 1999:8,24
2002:4 2003:12 2054:1

responsibilities 2006:20,21
responsibility 1997:3,8 2011:12
responsible 2049:23

rest 1999:5 2014:1

restricted 1993:2

restriction 1975:20

result 2007:20 2045:22
resulted 1993:15,18

M

MillerVerbanoReporting

Paperless Specialists for Complex Litigation

M1l er Verbano Reporting

302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

| ndex:

Retirenment.. Soci al

Retirement 2017:22
reveals 1995:2

ride 1999:25

rights 1987:12,13 2031:23
rise 1972:32033:11

risk 1990:13

risking 2005:1

roadmap 1975:2
Rogoff 1998:23 2011:19 2012:2,10
rollout 2038:15 2043:1
Romney 2050:9

Ron 1995:17

roughly 2013:21 2037:19

Royer 1979:10 1994:19 1996:6
2029:10

Rubin 1972:22

ruled 1977:24

rules 1989:21 1992:25
ruling 1977:23
Ruman 1995:17,18
run 2054:6

rushing 2053:12

S

safety 1992:13,17 2039:21
sat 2023:3 2033:18 2034:17
satisfied 2055:2
scheduling 2041:23
Schmidt 2006:2
Schneider 1972:21
school 1991:21
Schuylkill 2052:14
Sciences 1994:1

scope 1976:25

screen 2018:7

scrutiny 1976:19 2050:22
search 1987:8 2014:15
seated 1972:7
second-guess 2023:18

Secretary 1978:11,12 1979:10
1986:17 1988:22 1994:18 2000:9
2007:5 2038:10 2039:16

Section 1975:8,13 2021:25 2029:14,
17

secure 2008:24 2029:18
security 1981:24 1988:1 1993:4
segment 1986:24 2032:15
segments 1987:3,11

seizure 1987:8
self-governance 2004:25
Senate 1978:13

send 1973:17 1995:20 2017:9
2020:18 2026:24

senior 2009:9
sense 2050:11
separate 1974:15
separately 2009:5

September 1985:24 1986:7 2001:11
2002:19 2024:24 2025:1,15 2037:25
2038:1,5 2054:20

series 1981:21
serve 2032:13
service 2054:7
session 1972:4 2005:13

set 1984:2 2007:19 2009:1 2014:13
2017:3,15 2028:25 2054:6

sets 2008:18 2012:19
Seventy 1978:16

severe 2050:20

share 2004:8 2035:11
shared 1997:3
Shared-ride 2011:8 2054:2,5

Sharepoint 2000:23 2014:5,6
2026:3,6 2052:7,19 2053:23

Shillington 1998:2
shorter 1973:13

show 1976:18 1993:23 1994:2,3
2001:25 2027:12 2033:1

showed 1978:17,20 1988:18 1994:13
2001:6,7

shown 1988:16 1990:23 2045:24
shows 2000:1 2001:16 2003:3
SIC 1996:2

side 2011:17,18

sign 1992:18 2015:11
signatory 2044:1

sighature 2043:19,25 2044:3,6
signed 2038:17 2043:20,23

significant 1976:21 1985:24 1989:9
2036:11,22 2038:6

significantly 1978:1 1980:14
similar 1998:22 2036:7
Similarly 1976:4 2039:23
simple 1981:22

simply 2012:16 2021:10 2026:23
Simpson 2023:2,18 2042:11,18
single 1983:24 1984:8 2045:21

Siskin 1981:7,11 1983:4 1984:2
1985:3,7,12 2019:1,7,19 2021:7,16,
17,25 2050:12

Siskin's 1982:11,22 1983:23 1984:6
1985:10 2021:24 2033:2

sitting 2026:16
situations 1999:13
six-year 2037:12,15
skeptical 2031:4
Skippy 2043:24

small 1980:15,17 1985:19 1986:24
1987:1 2023:9

Social 1981:23 1993:4

M

MillerVerbanoReporting

Paperless Specialists for Complex Litigation

M1l er Verbano Reporting

302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

| ndex:

soft 2038:15 2043:1
solid 2050:19
solve 2052:3

someday 1990:14,15 1994:24
2030:9

sort 2035:15

sorts 2023:13

sought 2036:13

sound 2037:9

source 2039:6

sources 1973:23 1987:15 2046:17
Souter 2046:21

special 2011:9

specific 2009:7,12

specifically 1982:21 2009:15 2011:6
2016:3

specifics 2021:11,13
speculates 2046:21
spent 1993:22 1998:24
spoke 2004:2 2009:10
spoken 2025:17
staff 1988:14

stage 2044:21

stake 2004:16
stamina 1974:5
stand 2054:15

standard 1976:9,12,18,19 2019:10
2050:18

standards 1980:25
start 1993:21 2045:9,13
started 1981:22 2040:15

state 1978:4,24,25 1979:15 1981:12,
151984:17 1985:23 1986:1,10
1988:1,23 1989:2,6,17,20,25 1990:2,
6,9,14,18 1991:9,10 1992:3 1993:22
1994:11,17,22 1995:3,12 2000:18,23
2001:25 2002:5 2003:8 2005:17
2013:3,7,25 2015:6 2016:15,16
2019:18 2020:15 2024:14 2025:20,21

2026:23 2027:18 2029:23 2030:6,17
2031:11 2037:20 2038:22 2039:2,6,9,
16 2041:11 2043:13 2044:9 2047:25
2048:7,10 2051:17 2053:16

State's 1978:14 1995:1 2001:13
statement 2006:13 2020:5 2028:7
statements 2031:13 2040:2

states 1980:3 2000:11 2008:4
2020:21 2034:23 2045:14 2047:9

statewide 1978:20
statistics 1981:7 2020:2,8 2037:13

statute 1980:9 1983:7 2006:25
2007:10,16,24 2008:13,14 2010:13,
19 2011:3 2016:11 2017:2,3 2018:13,
14,16 2020:12 2022:16 2023:10,15
2024:10,20 2025:14 2027:11,15
2028:14 2029:7,10,12,16,21 2030:16,
20,24 2031:8,11 2033:3,6,8 2035:18
2037:5 2042:20 2050:24

statutes 2007:8 2017:11 2049:6
statutory 1974:25 2007:15
step 2021:16

steps 1981:21,22 1982:2
Steve 1990:21

Stevens 2030:23

stickers 2049:2,3

stolen 2035:13

stood 2030:7

stories 1997:16 1998:22
story 2000:16
straightforward 2004:4
strangely 2037:9

street 1988:10

stress 1974:5

stricken 2044:6

strict 1976:19

strictest 1991:2

struck 2006:12

structural 1987:17,19 1993:13

student 1980:17 2016:9,21 2048:25
students 2015:24 2016:2
study 1978:15,16

subject 1975:14,16 2051:3
subjected 1987:7

subset 2023:9 2024:18
substantiated 2041:15
substitute 2012:8

subtract 1985:12
subverted 2031:24
suddenly 2022:5

suffer 1976:11

sufficient 2017:19
suffrage 1975:12

suggest 2050:20
suggested 1999:8
suggestion 2050:23 2051:22
suitable 2039:12

summer 1977:23 1978:24 1980:7
1981:12,15 1982:8 1984:17 1988:22
2000:9 2048:16 2050:7

Superior 2017:15,23
support 2040:19

supporter 1990:17
supposed 1983:11 2003:17
supposedly 2015:24 2022:19

Supreme 1975:18 1983:13,14
1987:20 2006:17 2007:10 2025:4,5,6,
12,14,17,19 2031:25 2034:23 2035:4
2038:18,25 2041:1 2043:15 2045:11
2052:21 2055:1

surrender 2011:25

survey 1980:6,7,24,25 1996:5
2048:2,10,11,13,16 2050:2

surveys 1980:4
survive 2050:21
swear 2051:16

M

MillerVerbanoReporting

Paperless Specialists for Complex Litigation

M1l er Verbano Reporting

302. 464. 0880 --- 215.436. 9336

soft..swear



http://www.miller-verbano.com

| ndex:

Sweeney. . undue

Sweeney 2048:12
sympathetic 2052:11

system 1999:6 2000:15 2003:14
2013:5 2014:14

table 2011:17,19
takes 1999:3
taking 2002:23 2003:3

talk 1983:1 1984:12,19,21 1987:16
2009:5 2015:21 2028:12 2029:6
2045:3 2047:7,19 2049:5

talked 1987:14 1996:6 1997:9
2009:20 2015:23 2028:15 2032:21
2036:7 2054:12

talking 1989:11 2029:9 2040:24
task 2030:5

tax 1988:20

taxed 1988:21
Taylor 2048:25

team 1972:20,22
technology 2030:10
telling 1979:9 1994:6,9
ten 1984:24 2005:8
terms 2032:13

test 1974:2 1976:5

testified 1978:7,12 1979:11,15
1988:22 1994:8,12,13 1996:9,12
2000:14 2001:4,5 2003:4 2010:1
2012:10 2022:11 2023:23 2040:22
2048:12 2050:2,12 2051:15

testify 1998:22 2003:23 2010:9
2011:11 2014:10 2017:6 2022:21
2029:10

testifying 2020:14

testimony 1978:6 1979:14 1983:3
1995:17 1997:3 2000:7 2005:24
2010:11 2011:1 2018:5,6,19,20
2019:13 2022:14 2024:6 2044:7

thanking 1972:15

theoretical 1990:12
theoretically 1990:11 2030:8,12
theory 1995:6,16 1996:4

thing 1987:10 2004:5,7 2016:23
2026:18 2030:15 2034:1

things 1981:23 2006:13 2011:7,8
2018:25 2023:17 2024:6,10,19
2025:9 2029:20 2032:12 2036:9
2040:24,25 2041:20 2043:8 2047:1
2049:14 2050:5

thinks 1978:8
thought 1986:17 1991:10 2034:17

thousands 1973:22 1977:20 1981:5
2046:14 2052:4

thread 2004:6

time 1973:10 1975:11 1977:25
1983:1 2000:21 2001:3 2002:16
2005:21 2007:9,10 2015:16,17
2038:20 2042:10,11 2043:9 2053:6,
20,21 2054:18,24 2055:7

times 1974:3 1993:2 2023:24
2047:17

timing 2042:17
tiny 2048:17
tirelessly 2006:5
Title 2028:11 2030:1

today 1983:22 1990:14 2005:4
2007:17 2016:24 2022:18 2024:24
2030:7 2054:3

told 1973:5 1996:13 1998:3 2007:14
2016:25 2028:16 2039:11 2046:5
2051:21

tomorrow 1990:15

tool 2049:14,15

track 2024:11,14 2026:23
tracked 2026:4 2047:25
transaction 1992:1
transactions 2039:21
transcript 1988:25
transmitted 2026:11

Transportation 1988:24 2029:15
2038:11

travel 2016:6
travelling 1997:21
travels 2016:16

trial 1991:13 1994:19 2002:4 2040:15
2045:20 2046:15 2047:22 2053:10,
13,14,19,25 2054:4,24

trip 2006:17 2011:24
troubling 2021:15

true 1986:25 1999:11 2000:1
2006:18,19 2008:24 2016:11 2020:6,
7,25 2021:1 2029:4 2035:9 2037:7
2050:12 2052:24 2053:22 2054:5

trusted 2003:14,15
turn 2019:24

turned 2001:18 2002:15 2003:10
2010:6 2047:5 2050:12 2053:5,22
2054:5

turnout 2050:6
Turzai 2050:8
TV 1993:23
typically 1991:5

U

unable 1993:19 2017:4 2045:22
unaware 1993:16
unconstitutional 2007:11 2033:22
underlying 2035:18

undermine 2030:19

understand 1985:16 1998:19 2025:2
2030:8 2031:1

understandably 2031:3
understands 1987:24
understood 1984:3 2039:10
undertaken 2008:11 2012:23
undertakes 2015:6 2027:25
undue 2036:11

M

MillerVerbanoReporting

Paperless Specialists for Complex Litigation

M1l er Verbano Reporting
302.464. 0880 --- 215.436.9336



http://www.miller-verbano.com

| ndex:

unf ol ded. . w t nesses

unfolded 1997:11

United 2008:3 2034:23 2045:14
2047:9

units 1988:24 2047:13
universe 2021:18,22

universities 1982:23 2024:7,15
2048:11,24 2049:2

university 1991:6 1993:24
unlawful 2029:7,8

unlike 2047:11
unnecessarily 1973:2 1997:12

unnecessary 1976:16 1987:18
1993:19

unpredictable 1997:12

unreasonable 1976:16 1987:7
1993:19 2007:21

unreasonableness 1976:13
unreasonably 1973:2
unreliable 2037:3

urgency 2053:11

\Y

vagaries 2035:16 2036:3
valid 1981:4

validate 2015:16
validly 2002:20
Vehicles 2046:21 2047:2
verify 2022:6

version 1988:19

versus 1975:23 1976:4 2017:22
2030:23 2032:9 2033:18 2034:24
2036:6 2045:9,11

veterans 2004:1
veterans' 1991:7

Vic 1972:21

VIDEO 1998:15 2004:11,20
view 1996:24 2052:6

views 2034:9
VIl 1975:13 2028:11
violate 1977:9 2008:3 2036:9

violates 1974:15,21,23 1975:21
2007:12

violation 2034:12
violations 1974:25
Vvisit 2021:23 2025:25

vote 1973:3,7,20,24 1974:2,13,16,24
1975:15 1977:12,17,21 1978:18
1979:20 1980:12 1982:10 1989:16
1992:9,20,23,24 1993:3 2000:20,21
2001:18 2002:16,21 2003:23 2004:3
2014:22,23 2016:4,10,16,22 2018:18
2019:25 2021:1,2,5,6 2027:20,23
2032:14,18,19 2038:2,9,13 2040:11
2045:16,22 2046:5,6 2047:10
2050:14 2051:2 2052:16

voted 1997:19 2041:10 2052:2

voter 1974:7,9 1996:24 2013:22
2015:8 2026:13 2027:24 2031:18,19,
20 2035:12 2038:19 2039:7 2044:5
2050:6 2051:4 2052:13

voters 1976:17 1978:9,17 1979:5,13
1981:18 1982:13,16,19 1985:7
1987:2,18 1994:23 1995:5 1997:8
1999:6 2002:11,15,20 2003:10
2014:12 2027:23 2035:10 2036:17,
19,22 2037:3 2050:20 2052:1
2054:16

voters' 1997:16
votes 2016:15

voting 1979:25 1982:18 1986:6
1991:1 1993:17 1994:25 2004:12
2013:14 2027:24 2037:20 2047:4
2054:17

wW

wait 1973:11 2013:19 2045:8
waited 2000:17

wake 2041:1

Walczak 1972:21

walk 1976:11 2015:10 2043:13
walked 2012:11

walks 2003:24

wall 2012:12

wallet 1998:6 2035:13 2036:1
Wamelsdorf 1997:18

wanted 1997:24 2006:25 2033:1
2041:24,25

watched 2023:3
ways 2015:16 2033:10 2044:19

we're-going-to-fix-it-in-the-future
2053:7

website 1994:12,15 2039:17

Wecker 1982:21,22 1983:8 1984:10,
13 1986:14 2019:2,6,14,21 2021:15
2022:11

Wecker's 1982:24 1983:2,21 1985:3,
5

wee 2053:18

week 1988:7,8 2054:15
weeks 2024:17

weigh 2022:14 2049:10
weighing 2047:3

weight 1985:4 2049:7
weightless 2050:17
welfare 2024:13 2039:22
whatsoever 2020:23 2021:14
wheelchair 1997:21
wheelchairs 1997:23

whim 2030:18

white 2003:25 2050:9

wide 1995:2

win 2050:9

Winston 1975:23

wisdom 2034:10
withstanding 2038:24
witnesses 1986:11 1996:9 1998:22

M

MillerVerbanoReporting

Paperless Specialists for Complex Litigation

M1l er Verbano Reporting
302.464. 0880 --- 215.436.9336



http://www.miller-verbano.com

| ndex:

WonEen. . young

2046:3

women 2003:25 2004:1
wonderful 1972:20
wondering 2027:17
word 2023:13

words 2023:14 2029:22

work 1981:8 1983:4 1986:15,21
2000:16 2022:17 2029:23 2053:8

worked 1996:16 2006:5,9

workers 1973:6 1995:25 1996:2,6
2051:21

working 2006:1 2038:11
worried 2050:5
worst 2050:17
written 2007:8

wrong 1996:18,21 2002:1,6,25
2003:14 2019:8, 2052:9

wrote 2026:14 2034:1

X

XX 1998:15

Y

year 1978:4,7 1979:10,14, 1980:19,
211982:9, 1988:18 1989:1 2024:3
2037:16, 2040:23 2046:10 2048:25
2052:1

year's 2054:4

years 1984:24 1997:20 1999:3
2004:21 2015:20 2049:25

yesterday 2041:22
young 2004:1

M M1l er Verbano

MillerVerbanoReporting
Paperless Specialists for Complex Litigation 3 O 2 . 4 6 4 . O 8 8 O -

Reporti ng
215. 436. 9336



http://www.miller-verbano.com

	Transcript
	Cover
	Caption
	Page 1970
	Page 1971
	Page 1972
	Page 1973
	Page 1974
	Page 1975
	Page 1976
	Page 1977
	Page 1978
	Page 1979
	Page 1980
	Page 1981
	Page 1982
	Page 1983
	Page 1984
	Page 1985
	Page 1986
	Page 1987
	Page 1988
	Page 1989
	Page 1990
	Page 1991
	Page 1992
	Page 1993
	Page 1994
	Page 1995
	Page 1996
	Page 1997
	Page 1998
	Page 1999
	Page 2000
	Page 2001
	Page 2002
	Page 2003
	Page 2004
	Page 2005
	Page 2006
	Page 2007
	Page 2008
	Page 2009
	Page 2010
	Page 2011
	Page 2012
	Page 2013
	Page 2014
	Page 2015
	Page 2016
	Page 2017
	Page 2018
	Page 2019
	Page 2020
	Page 2021
	Page 2022
	Page 2023
	Page 2024
	Page 2025
	Page 2026
	Page 2027
	Page 2028
	Page 2029
	Page 2030
	Page 2031
	Page 2032
	Page 2033
	Page 2034
	Page 2035
	Page 2036
	Page 2037
	Page 2038
	Page 2039
	Page 2040
	Page 2041
	Page 2042
	Page 2043
	Page 2044
	Page 2045
	Page 2046
	Page 2047
	Page 2048
	Page 2049
	Page 2050
	Page 2051
	Page 2052
	Page 2053
	Page 2054
	Page 2055
	Page 2056

	Index
	Index: $13.50..47,000
	Index: 473..afford
	Index: age..Barreto's
	Index: Bartley..charged
	Index: chasing..contemplated
	Index: contemplates..denied
	Index: denies..egregious
	Index: elderly..facial
	Index: facilities..greater
	Index: greatest..impact
	Index: implausible..justify
	Index: Keating..magnitude
	Index: mail..Niederberger
	Index: night..Penndot
	Index: Penndot's..presumptions
	Index: pretrial..reason
	Index: reasonable..resulted
	Index: Retirement..Social
	Index: soft..swear
	Index: Sweeney..undue
	Index: unfolded..witnesses
	Index: women..young

	Transcript Formats
	ASCII/TXT
	Cond PDF



�

                                                                    1969







          1            IN THE COMMONWEALTH COURT OF PENNSYLVANIA



          2                           -   -   -



          3    VIVIETTE APPLEWHITE; WILOLA            :

               SHINHOLSTER LEE; GROVER FREELAND;      :

          4    GLORIA CUTTINO; NADINE MARSH;          :

               DOROTHY BARKSDALE; BEA BOOKLER;        :

          5    JOYCE BLOCK; HENRIETTA KAY             :

               DICKERSON; DEVRA MIREL ("ASHER")       :

          6    SCHOR; THE LEAGUE OF WOMEN VOTERS OF   :

               PENNSYLVANIA; NATIONAL ASSOCIATION     :

          7    FOR THE ADVANCEMENT OF COLORED         :

               PEOPLE, PENNSYLVANIA STATE             :

          8    CONFERENCE; HOMELESS ADVOCACY          :

               PROJECT,                               : C.A. No.

          9                                           :

                   Petitioners,                       : 330 M.D. 2012

         10                                           :

                   VS.                                :

         11                                           :

               THE COMMONWEALTH OF PENNSYLVANIA;      :

         12    THOMAS W. CORBETT, in his capacity     :

               as Governor; CAROLE AICHELE, in her    :

         13    capacity as Secretary of the           :

               Commonwealth,                          :

         14                                           :

                   Respondents.                       :

         15



         16

                                   TRIAL - DAY TWELVE

         17



         18                  Honorable Bernard L. McGinley



         19                     Harrisburg, Pennsylvania



         20                     Thursday, August 1, 2013



         21                           10:00 a.m.



         22



         23



         24      REPORTED BY:



         25      Marjorie Peters, RMR, CRR
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          1                       A P P E A R A N C E S



          2

                 On behalf of Petitioners:

          3



          4             ARNOLD & PORTER, LLP:

                             Michael A. Rubin, Esquire

          5                  Dana Peterson, Esquire

                             Whitney Moore, Esquire

          6                  R. Stanton Jones, Esquire



          7             ADVANCEMENT PROJECT:

                             Marian K. Schneider, Esquire
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                        PUBLIC INTEREST LAW CENTER OF PHILADELPHIA:

          9                  Jennifer R. Clarke, Esquire



         10             ACLU OF PENNSYLVANIA:

                             Witold Walczak, Esquire

         11



         12        On behalf of Respondents:



         13             PENNSYLVANIA OFFICE OF ATTORNEY GENERAL:

                             Timothy Paul Keating, Esquire

         14                  Kevin P. Schmidt, Esquire



         15             DRINKER BIDDLE & REATH

                             D. Alicia Hickok, Esquire

         16                  Todd N. Hutchison, Esquire

                             Ronald P. DeJesus, Esquire
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          2
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                   By Ms. Hickok                                   2005

          6

                 Petitioners' Rebuttal

          7        By Ms. Clarke                                   2045
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         13
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         15
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         17



         18



         19



         20



         21



         22



         23



         24
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                                                                    1972







          1                       P R O C E E D I N G S



          2                               - - -



          3                     THE BAILIFF:  All rise.  Commonwealth



          4      Court is now in session.  The Honorable Bernard L.



          5      McGinley presiding.



          6                     THE COURT:  Thank you.  Please be



          7      seated.



          8                     MS. CLARKE:  Good morning, Your Honor.



          9                     MR. KEATING:  Good morning, Your Honor.



         10                     THE COURT:  Okay.  Petitioners, are we



         11      ready to proceed?



         12                     MS. CLARKE:  Yes, Your Honor.



         13                     THE COURT:  Okay.



         14                     MS. CLARKE:  Your Honor, I'd like to



         15      begin by thanking the Court, the clerks, and the



         16      courtroom cryer for all of your incredible patience



         17      with all of us over the past few weeks.



         18                     I'd also like to thank very much our



         19      clients, some of whom are in the courtroom, opposing



         20      counsel, and my wonderful team of co-counsel:  Marian



         21      Schneider of the Advancement Project, Vic Walczak,



         22      Mike Rubin of Arnold & Porter and his team; and Kelby



         23      Bolana, who is the man behind the computer.  I want to



         24      thank all of you.



         25                     THE COURT:  Thank you, Counsel.
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          1                     MS. CLARKE:  This is a case about a



          2      law, Act 18, that unreasonably and unnecessarily



          3      burdens the right of Pennsylvanians to vote.



          4                     It's a case about Marian Baker.  She is



          5      a former Republican committeewoman.  She was told by



          6      her poll workers in November that she needed to get a



          7      new form of identification in order to vote in the



          8      future.



          9                     Now, Mrs. Baker knew from experience



         10      that last time she went to PennDOT, it was a four-hour



         11      wait and there weren't any chairs, and she knew from



         12      going by the PennDOT office that that line had not



         13      gotten shorter.



         14                     So, she called her PennDOT office and



         15      she asked them for an accommodation, and they said no,



         16      you have to come in like everyone else.  She said,



         17      well, could I send it in by mail.  They said, no, you



         18      have to come in.



         19                     Mrs. Baker knew that she couldn't do



         20      that, so she didn't vote in May because she couldn't



         21      get that ID.



         22                     And there are hundreds of thousands of



         23      people who, according to all sources, lacked the



         24      identification that they need to vote.



         25                     Here's what the case is not about:
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          1      This is not about whether people have earned the right



          2      to vote.  This is not about a test as to whether



          3      people go back multiple times, whether people learn



          4      information that's not public, whether people put --



          5      stress their physical stamina or put burdens on their



          6      loved ones, and this is also not a case about



          7      in-person voter fraud.



          8                     The Respondents have agreed that they



          9      are not aware of any in-person voter fraud in this



         10      Commonwealth.



         11                     No, this is a case about a law that



         12      fundamentally burdens a right enshrined in the



         13      Constitution, a cherished right to vote.



         14                     Now, Act 18 and the way it's been



         15      implemented violates three separate legal protections.



         16                     First, the right to vote that's



         17      enshrined in the Pennsylvania Constitution.



         18                     Second, the right to equal protection



         19      enshrined in the Pennsylvania Constitution.



         20                     And finally, the way that the law has



         21      been implemented itself violates the law.



         22                     I will be focusing my remarks today on



         23      the way in which the law violates the Pennsylvania



         24      Constitution's right to vote, and we'll be discussing



         25      the equal protection and the statutory violations in
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          1      our brief.



          2                     So, to give a roadmap of my discussion



          3      this morning.  I'll first be discussing the law, then



          4      I'll be discussing the numbers, then our facial



          5      challenge, and then the evidence as it relates to our



          6      as-applied challenge.



          7                     So, to begin with the law, Article I,



          8      Section 5 of the Pennsylvania Constitution declares



          9      that elections shall be free and equal; and it also



         10      provides that no power, civil or military, shall at



         11      any time interfere to prevent the exercise of the



         12      right of suffrage.



         13                     Article VII, Section 1, says also that



         14      every citizen to age 21 shall, subject to residency



         15      requirements, be entitled to vote at all elections,



         16      subject to the General Assembly's power to regulate



         17      legislation.



         18                     Now, as the Pennsylvania Supreme Court



         19      has applied and interpreted these provisions, they



         20      have held that governmental restriction, like Act 18,



         21      violates the Constitution if it is so difficult as to



         22      amount to a denial.



         23                     So, in Winston versus Moore, for



         24      example, the Court held that elections are free and



         25      equal within the meaning of the Constitution, when the
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          1      regulation of the right to exercise the franchise does



          2      not deny the franchise or make it so difficult as to



          3      amount to a denial.



          4                     Similarly in DeWalt versus Bartley, the



          5      Court held that the test is whether the legislation



          6      regulating elections, denies the franchise, or renders



          7      its exercise so difficult and inconvenient as to



          8      amount to a denial.



          9                     So, the standard here is not



         10      impossibility.  It's not whether someone, if their



         11      lives depended on it, could walk or crawl or suffer



         12      immense pain to get an identification.  The standard



         13      is the difficulty and unreasonableness of the burden.



         14                     Now, after the Court assesses the



         15      burden, the law then directs the Court to determine



         16      whether the unreasonable and unnecessary burden of



         17      voters outweighs the governmental interests asserted;



         18      and here, as we'll show, whether the standard is



         19      strict scrutiny or some intermediate standard or even



         20      rational basis, the governmental interest does not



         21      justify the significant burden here.



         22                     Now, final point on the law, we have



         23      pleaded both a facial and an as-applied challenge.



         24      Those aren't different legal arguments; instead, they



         25      just go to whether or not the scope of the injunction
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          1      that the Court issues.



          2                     The facial challenge alleges that the



          3      law on its face is flawed, and based -- if the Court



          4      determines that that is the case, the Court could



          5      issue an injunction enjoining the implementation of



          6      the law altogether.



          7                     The second is an as-applied challenge.



          8      That proof and that argument is that the law, as it's



          9      been implemented, operates to violate the



         10      Constitution; and there the Court could issue an



         11      injunction that enjoins the law until all people get



         12      the identification they need to vote.  It could enjoin



         13      the law with respect to people who don't have



         14      identification.



         15                     So, the beginning point of any



         16      challenge are the numbers.  How many people lack the



         17      ID necessary to vote under Act 18.  All the estimates



         18      in this case, no matter what the methodology and no



         19      matter who the estimates came from, point to the same



         20      conclusion:  There are hundreds of thousands of people



         21      who lack the ID necessary to vote.



         22                     The first estimate was the Court last



         23      summer in its ruling.  After hearing all of the



         24      evidence, the Court ruled that the number is "somewhat



         25      more than 1%."  That was 89,000 at the time, and
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          1      "significantly less" than 9%.  That was 780,000.



          2                     Now, the next piece of evidence is



          3      Rebecca Oyler.  And until recently, she was the policy



          4      director at the Department of State.  Last year, the



          5      Court based its assessment on Rebecca Oyler's



          6      testimony.



          7                     Now, Rebecca Oyler testified this year



          8      and now she thinks the number is more like 4 to 5% of



          9      registered voters, and that would be about 320,000 or



         10      400,000 people.



         11                     The third estimate came from Secretary



         12      Aichele.  Secretary Aichele testified before the



         13      Senate Appropriations Committee, and she was asked



         14      what the State's estimate was, and she cited to a



         15      study done in Philadelphia by the Committee of



         16      Seventy; and in that study, the Committee of Seventy



         17      found that 3.5% of the voters who showed up at the



         18      polls lacked ID necessary to vote.



         19                     If you take that percentage and apply



         20      it statewide to the people who showed up at the polls



         21      in November, that would get you about 190,000 people.



         22      That clip is Exhibit 1529.



         23                     Now, the fourth estimate was a project



         24      that the Department of State did last summer, and the



         25      Department of State tried to match the people in its
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          1      registration database, the SURE database, with the



          2      people in the PennDOT database who had driver's



          3      licenses or non-driver's IDs.



          4                     When they did that match, they found



          5      that 759,000 people who are registered voters did not



          6      have a form of identification in the PennDOT database.



          7                     Now, they took that number seriously



          8      enough that they mailed letters to every one of those



          9      759,000 people telling them that they better get IDs.



         10                     Now, this year, Deputy Secretary Royer



         11      testified that 150,000 of those letters came back.



         12      So, the best estimate from that exercise was 600,000



         13      voters.



         14                     Now, in testimony last year, another



         15      Department of State employee, Mr. Burgess, testified



         16      that they did another exercise, and that was to look



         17      at how many people had -- were in the PennDOT



         18      database, but whose licenses had been expired for more



         19      than a year, and therefore, they would be unable to



         20      vote, too.



         21                     This was the number that the Court



         22      asked a witness about the other day, and that number



         23      was about 500,000.  There were 500,000 people in the



         24      registered voter database who had an ID, but it was



         25      expired, and it couldn't be used for voting.
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          1                     The fifth estimate was done by



          2      Dr. David Marker.  Dr. Marker is hired by foreign



          3      governments and the United States government to create



          4      surveys and to evaluate the surveys of other people.



          5                     What he did in this case was to



          6      evaluate a survey implemented and presented last



          7      summer by Dr. Matthew Barreto.  Dr. Barreto's survey



          8      was designed to find out how many people lacked any



          9      kind of ID under the statute, not just -- not just



         10      PennDOT IDs, but any kind of ID.



         11                     What Dr. Barreto found was that 710,000



         12      people lacked the ID needed to vote.  That excludes



         13      what he found about non-conforming matches.



         14                     He also found significantly that of the



         15      people who didn't have a PennDOT ID, only a very small



         16      percentage of those people had another form of ID, a



         17      military card or a student ID.  Only a small



         18      percentage.



         19                     So, what we did this year is we asked



         20      Dr. Marker to look at Dr. Barreto's methodology, which



         21      was criticized last year both by opposing counsel and



         22      by the Court.



         23                     What Dr. Marker concluded was that in



         24      fact Dr. Barreto's survey methodology was reliable and



         25      it was -- it met regular standards for survey
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          1      methodologies.



          2                     So, based on Dr. Marker's analysis, he



          3      concluded that the order of magnitude of Dr. Barreto's



          4      conclusions remained valid; that is, that hundreds of



          5      thousands of people lack ID.



          6                     The next estimate was done by



          7      Dr. Siskin.  Dr. Siskin is an expert in statistics and



          8      mathematics.  He has done work for the FBI, the CIA,



          9      the Department of the Navy, and the Attorney General's



         10      office.



         11                     What Dr. Siskin did was a refinement of



         12      what the Department of State did last summer.  He



         13      matched to the SURE database with the PennDOT



         14      database; but he went further than the Department of



         15      State went last summer to be very, very conservative



         16      in his conclusions.



         17                     He took out all of the ineligible



         18      voters.  He took out all of the people who had



         19      out-of-state driver's licenses, or for whom that had



         20      been reported; and then what he did is went through a



         21      series of 12 steps to do a matching.



         22                     And the 12 steps started with simple



         23      things like matching driver's license and Social



         24      Security numbers, and then got more and more loose, I



         25      would say, matching first names or addresses that were
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          1      near.



          2                     At the conclusion of the 12 steps, he



          3      did an audit to determine the error rate.  He took



          4      account of the error rate and he came up with an



          5      estimate.



          6                     He also went and looked at the people



          7      who had driver's licenses, just like Mr. Burgess did



          8      last summer, but whose driver's licenses or IDs were



          9      expired for more than a year and who therefore would



         10      not be able to vote with those IDs.



         11                     Dr. Siskin's conclusions -- and those



         12      were Exhibit 2096b -- were that 251,000 registered



         13      voters do not have -- are not in the PennDOT database



         14      at all; that is, they don't have a PennDOT ID, a



         15      driver's license or an ID.



         16                     He also found that 259,000 voters had a



         17      PennDOT ID, but the ID was expired for more than a



         18      year and can't be used for voting.  So, that was



         19      511,000 registered voters in all.



         20                     Now, the Respondents brought in



         21      Dr. Wecker to criticize -- specifically to criticize



         22      Dr. Siskin's methodology.  Dr. Wecker was the person



         23      who drew the circles around universities.



         24                     Now, Dr. Wecker's criticisms are not



         25      credible and they're not reliable; and I don't have
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          1      time to go through all of them, but I'm going to talk



          2      about three of the key problems with Dr. Wecker's



          3      testimony.



          4                     First, Dr. Siskin did his work based on



          5      the assumption that the number of people who lacked



          6      PennDOT IDs was probative of the number of people who



          7      lacked any kind of ID authorized by the statute.



          8                     Dr. Wecker called this the biggest leap



          9      of logic I've ever seen.  But this wasn't a leap of



         10      logic at all.  It was, in fact, the basis for Act 18;



         11      and Act 18 providing that the PennDOT ID was supposed



         12      to be the ID of last resort.



         13                     It was the basis for the Supreme



         14      Court's concern and why the Supreme Court remanded the



         15      case to this Court, and it was the fact that so few



         16      PennDOT IDs had been issued that this Court



         17      enjoined -- preliminarily enjoined the case.



         18                     So, it is not at all a big leap of



         19      logic to say that the number of people who lack IDs is



         20      probative of how many people lack IDs at all.



         21                     Another problem of Dr. Wecker's, the



         22      second of the three that I'm going to raise today, is



         23      he assumed that Dr. Siskin's purpose was to identify



         24      every single person who lacks IDs; and he said, I have



         25      never been in litigation where that kind of precision
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          1      wasn't required.



          2                     But that's not what Dr. Siskin set out



          3      to do, and he said that.  He understood that people



          4      move away, people move in, people die, new people



          5      register.



          6                     What Dr. Siskin's project was designed



          7      to do was to come up with an estimate of orders of



          8      magnitude.  It was not to identify ever single person



          9      with precision.



         10                     The third problem with Dr. Wecker was,



         11      he criticized the match process itself.  He just said



         12      it can't be done; that databases don't talk; they're



         13      not reliable.  But unfortunately, Dr. Wecker had not



         14      been given any information about any of the other



         15      estimates or work that had been done.



         16                     In particular, he wasn't aware that



         17      last summer when the Department of State did its



         18      match, the reason it did it was so those databases



         19      could talk to each other better.  Basically, they did



         20      the backfill and they did it so that they could add



         21      numbers and so the databases could talk to each other.



         22                     Mr. Marks also testified at length in



         23      this hearing about all of the efforts that he has made



         24      and his office has made over the past ten years to



         25      improve the quality and the amount of data in the SURE
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          1      database.



          2                     So, for these reasons and others,



          3      Dr. Wecker's criticism of Dr. Siskin aren't credible



          4      and shouldn't be given any weight; but there is



          5      something that we can do with Dr. Wecker's numbers.



          6                     The one place he put numbers in was he



          7      said there's some voters on the list of Dr. Siskin



          8      that shouldn't be counted, and essentially what he



          9      said was there's 144,465 people who shouldn't be on



         10      Dr. Siskin's list.  So, let's give him that.



         11                     And if you look at that number, if you



         12      take those numbers, subtract them from Dr. Siskin, you



         13      still get a very large number, 366,000.



         14                     So, those are the estimates from all



         15      sources and all in the same order of magnitude; but



         16      when one is trying to understand the magnitude of this



         17      problem, the other half of the equation is how many



         18      people have gotten IDs so far.  That is Exhibit 2072.



         19      The numbers are very small.  Infinitesimal compared to



         20      the huge numbers who lack ID.



         21                     So far, from the beginning of this --



         22      when the law went into effect, there have been 3,830



         23      Department of State IDs, and 2,530 of those have been



         24      since September 25th, 2012.  That's a very significant



         25      day here, because that's the day that the Department
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          1      of State came in and said, we get it.  We recognize



          2      that our process hasn't been good so far.  So this is



          3      the day we're going to really do it.  So, there have



          4      been 2,530 since then.



          5                     Since the law has been in effect, there



          6      have been 12,981 PennDOT free IDs for voting issued



          7      and only 3,860 since September 25th.



          8                     Now, one has to ask why in the 16



          9      months since this law was implemented, why didn't the



         10      state try to figure out how many people lack ID?



         11                     A number of witnesses, including



         12      Rebecca Oyler, said that would be a very useful



         13      exercise to determine how to get people IDs; and they



         14      hired Dr. Wecker, who in other circumstances, is known



         15      for doing very complicated and different work, but



         16      they didn't do that.



         17                     Secretary Aichele obviously thought it



         18      was a good idea because she announced at a press



         19      conference that she was going to do another match, but



         20      they never did.  And I believe that the Court can draw



         21      an inference from the fact that this work was never



         22      done.



         23                     Now, in Respondents' opening argument,



         24      they claimed that these numbers are a small segment of



         25      the population; and what are they saying?  It's true
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          1      that this is a very small percentage, a small



          2      percentage of the overall voters, but these are



          3      people.  These aren't segments.



          4                     Would we accept 100,000 people being



          5      deprived of freedom of religion?  Would it be okay if



          6      89,000 people or even 50,000 people were deprived of



          7      the right to bear arms, or subjected to unreasonable



          8      search and seizure?  Of course not.  Of course we



          9      wouldn't.



         10                     This is the same thing here, we're



         11      talking about individuals and not segments.  These are



         12      rights directly bestowed on individuals, and they are



         13      cherished rights.



         14                     So, far I have talked about all of the



         15      sources that have pointed to very large numbers, but



         16      next I'm going to talk about our facial challenge;



         17      that is, the structural defects of Act 18 that operate



         18      to impose unnecessary burdens on voters.



         19                     The first is -- the first structural



         20      flaw has already been recognized by the Supreme Court



         21      and acknowledged by the Respondents, and that is the



         22      law provides that the ID of last resort would be the



         23      PennDOT ID.



         24                     And now everyone understands that that



         25      can't be the ID of last resort because of the
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          1      requirements of federal law and state law and security



          2      issues.  So, that has been acknowledged by everyone.



          3                     The second issue related to the first



          4      is you have to go to PennDOT to get the ID.  There are



          5      only 71 locations throughout the Commonwealth.  Nine



          6      counties don't have any PennDOT location at all; 13



          7      counties only open one day a week; and nine counties,



          8      it's only open two days a week.  This contrasts with



          9      the 9,300 polling places around the Commonwealth, down



         10      the street, around the block, a mile or two away.



         11                     Now, Act 18 imposes absolutely no duty



         12      on PennDOT to increase the number of locations or



         13      increase the hours of operation.  As Mr. Myers told



         14      us, he and his staff make that decision, and they make



         15      it based on their own considerations.



         16                     PennDOT has shown itself to be a



         17      reluctant participant in this project.  Petitioners'



         18      Exhibit 27 which was introduced last year showed that



         19      PennDOT opposed an earlier version of this law and



         20      said that it would tax -- it would burden its, quote,



         21      already taxed driver's license centers.



         22                     Secretary Aichele testified last summer



         23      that the Department of State asked the Department of



         24      Transportation to use mobile units to get people IDs,



         25      but PennDOT said no.  That was in the transcript last

�

                                                                    1989







          1      year at page 998.



          2                     Now, the Department of State knows and



          3      knew that this fact that you had to get to PennDOT



          4      posed a problem.  And they said in Exhibit 1677,



          5      "PennDOT has said that there are 71 photo centers



          6      around the state.  Someone may challenge the law based



          7      on the fact that there are only 71 photo centers, and



          8      some people may not be able to get an ID without



          9      significant costs to get to a photo center."



         10                     They knew this was a problem.  And in



         11      the same document, in talking about people in care



         12      facilities said that a person in a care facility might



         13      not be able to get an ID.  Quote, "the elector may not



         14      be well enough to go to a PennDOT photo ID center to



         15      get a new ID.  The individual may then claim that he



         16      or she has been deprived the right to vote."



         17                     The Department of State card, the DOS



         18      card, doesn't cure these facial defects.  It is



         19      entirely a creation of governmental administrative



         20      discretion.  The Department of State created it, they



         21      made the rules, they changed the rules, and there is



         22      nothing guaranteeing that they won't take it away.



         23                     Here's how Jonathan Marks, the highest



         24      ranking career official in charge of elections, put



         25      it.  He was asked, "the Department of State has the
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          1      authority to make these choices, to establish these



          2      requirements" -- referring to the Department of State



          3      procedures -- "correct?"  Answer:  "That's correct,



          4      yes."  "Or to eliminate the requirements, correct?"



          5      Answer:  "Correct."  Question:  "The Department of



          6      State controls the requirements for how the DOS card



          7      is to be issued, correct?"  Answer:  "I would say to



          8      some extent, correct, yes."  Question:  "And the



          9      Department of State could also eliminate the DOS ID



         10      card altogether; is that right?"  Answer:  "Yeah,



         11      theoretically, we could."



         12                     But this is not just a theoretical



         13      problem.  There is a real risk that the Department of



         14      State could someday -- maybe not today, maybe not



         15      tomorrow -- but could someday eliminate the DOS card.



         16                     Representative Darryl Metcalf is a key



         17      supporter of this law, and he challenged the



         18      Department of State over its decision to issue these



         19      cards.



         20                     He claimed that it's not authorized by



         21      Act 18 and Representative Steve Barrar agreed.  Some



         22      exhibits that were admitted at the end of this case



         23      without being shown or discussed show this, and those



         24      are Exhibits 1446 and 1447.



         25                     The third facial problem with Act 18 is
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          1      the list of IDs that are available for voting.  This



          2      is the strictest, narrowest list in the country, and



          3      there are two problems with the list.



          4                     One is that it requires expiration



          5      dates, even on IDs that don't typically have



          6      expiration dates, like college and university IDs, or



          7      veterans' IDs.



          8                     Now, when the law was being discussed,



          9      the Department of State was aware of this problem, and



         10      no one at the Department of State thought that there



         11      was any good reason to have expiration dates.



         12                     Ms. Oyler, the policy director, agreed



         13      during this trial that you don't really need an



         14      expiration date if the purpose of an ID card is



         15      identity.  You just need the card to look like the



         16      person.  But the legislature decided to put in



         17      expiration dates anyway, even though they're not



         18      needed.



         19                     The other problem with the list is the



         20      kinds of IDs is very narrow.  It doesn't include IDs



         21      issued by school districts at all.  It doesn't include



         22      IDs issued by municipalities, except IDs issued to



         23      their employees, but not to other people.  It doesn't



         24      include lists of ID cards issued by private employers.



         25                     These are ID cards that are used
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          1      commonly, every day, in every other transaction; but



          2      they're not included here.



          3                     The Department of State again was so



          4      concerned about this issue, they were concerned about



          5      the possibility of -- here's what my quote,



          6      "disenfranchisement through happenstance beyond the



          7      control of the elector" -- that was Petitioners'



          8      Exhibit 1562 -- "that they recommended a change in the



          9      Bill that everybody be allowed to vote absentee."



         10                     The legislature didn't do that.



         11                     The fourth and final issue with --



         12      fundamental problem with Act 18 is that there's no



         13      safety net.  There's no real safety net that allows



         14      people who don't have ID to come to the polls and cast



         15      a regular ballot.



         16                     Michigan and New Mexico have those



         17      kinds of safety nets.  If you go to the polls and you



         18      don't have an ID, you can sign a declaration or an



         19      affirmation saying that you are who you say you are,



         20      and they will allow you to vote, to cast a regular



         21      ballot.



         22                     Georgia allows people to -- everyone to



         23      vote absentee; and Indiana, everyone over 65 or with a



         24      disability can vote absentee.



         25                     Pennsylvania doesn't have those rules.
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          1      In Pennsylvania, it's -- there is already a very



          2      narrow and restricted list of the kinds of times that



          3      people can vote absentee; and Act 18 actually made it



          4      harder by requiring you to put a Social Security



          5      number or a driver's license in your absentee ballot.



          6                     So, these four provisions of Act 18 are



          7      fundamental and foundational.  They can't be changed.



          8      They can't be changed by assurances that something new



          9      will happen.  So, it's for this reason that we have a



         10      facial challenge, and we're asking the Court to enter



         11      a permanent injunction enjoining the enforcement of



         12      this law.



         13                     But in addition to the structural



         14      defects, the manner in which Act 18 has been



         15      implemented also has resulted in a public



         16      overwhelmingly unaware of the fact that there is a



         17      free identification card available for voting; and it



         18      also, when people get to PennDOT, has resulted in



         19      unnecessary and unreasonable burdens and people unable



         20      to get IDs.



         21                     So, I want to first start with the



         22      education.  The state spent $4 million last fall on



         23      its "show it" campaign on radio, TV and billboards.



         24      Dr. Diana Mutz, who is a Professor at the University



         25      of Pennsylvania and a Fellow at the American Academy
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          1      of Arts and Sciences, came and explained graphically



          2      why the "show it" campaign -- what was the matter with



          3      the "show it" campaign.



          4                     The issue was it didn't tell people



          5      that there was an ID that's available for free without



          6      documentation, let alone telling people where they



          7      could go to get it or how they could get it.



          8                     Now, instead what she testified was the



          9      focus of that campaign was telling people who already



         10      had IDs that they needed to bring them.



         11                     Now, the State did have a 1-800 number



         12      and a website, and Dr. Mutz testified again



         13      graphically how difficult -- she testified and showed



         14      how difficult it was for even her to navigate that



         15      website or deal with that 1-800 number.



         16                     Now, the fact that there was no



         17      education about the Department of State ID was not an



         18      accident.  It was intentional, and Deputy Secretary



         19      Royer admitted this in the trial.



         20                     What he said -- he was questioned about



         21      why there was no -- no advertising about the



         22      Department of State ID; and he said, we didn't want to



         23      confuse voters by putting out that the ID that most



         24      people have never heard of, would someday would be



         25      needed for voting, and therefore, cause confusion.
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          1                     So, the Department of State's



          2      information campaign reveals the wide divide between



          3      what the Department of State issued from Harrisburg



          4      and what actually made it into the hands of the



          5      voters.



          6                     It's the distinction between theory and



          7      practice, and it's the distinction between quantity



          8      and quality.



          9                     With all of the flyers, all of the



         10      pamphlets, all of the informational bulletins, most of



         11      them that are in evidence in this court do not mention



         12      the Department of State ID.  If they do, they don't



         13      explain what it is, where you can go to get it, that



         14      you don't need documents.



         15                     Another example of this difference



         16      between theory and practice is libraries.  Respondents



         17      mentioned libraries, but in testimony by Ron Ruman



         18      which we put in without reading, Mr. Ruman said really



         19      all they did was ask the Library Association if they



         20      could send a PDF and a link to libraries.



         21                     There's no evidence that anyone got



         22      information from a library and the evidence that there



         23      is, Mr. Rogoff and Ms. Carty went to libraries, and



         24      they didn't find anything.



         25                     The fact that poll workers went to the
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          1      poll to circulate -- the fact that the Department of



          2      Information [SIC] sent information to the poll workers



          3      is also a good example of the distinction between



          4      theory and practice.



          5                     They didn't do any survey to see if the



          6      poll workers were already using it.  Mr. Royer talked



          7      about going to a handful of polling places and said



          8      everything was fine.  But the proof is in the pudding.



          9      The witnesses who testified here overwhelmingly said



         10      that they didn't see anything, they didn't hear



         11      anything.



         12                     Mrs. Norton testified that she asked



         13      when they told her that she would need a driver's



         14      license or a passport.



         15                     Now, I want to say here that the point



         16      is not to blame the government officials.  They worked



         17      hard.  This isn't a question of blame or gotcha, or



         18      you have got the wrong information out there.



         19                     The point here is it's the very



         20      government officials who are putting out this



         21      information that are getting it wrong.  They're not



         22      getting it right.



         23                     And the other point is that it doesn't



         24      matter, from the point of view of the voter, if they



         25      don't get the information.  It doesn't matter whether
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          1      the people are operating in good faith or bad faith.



          2                     Now, Mr. Myers referred throughout his



          3      testimony to this idea of shared responsibility; but



          4      if the information isn't there, if there's not



          5      information that there is a card that's free, that you



          6      don't need documents for, or where you can go to get



          7      it or how can you get it, how can we expect registered



          8      voters to take that responsibility that Mr. Myers



          9      talked about?



         10                     Now, education wasn't the only problem.



         11      The process that unfolded over the last 16 months has



         12      been chaotic and unpredictable and unnecessarily



         13      burdensome.



         14                     Some of the problems are getting to



         15      PennDOT, and others are what happened when you get



         16      there.  The voters' stories illustrated both of these



         17      problems.



         18                     Patricia Norton lives in Wamelsdorf,



         19      Pennsylvania, Berks County.  She has voted in the same



         20      municipal borough for 48 years.  She gets around in a



         21      wheelchair and travelling in a car is painful for her



         22      and difficult because most cars don't have



         23      wheelchairs.



         24                     Mrs. Norton wanted to get an ID, so in



         25      October, she called her friends in Reading who drove
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          1      20 miles to get her and then they drove 45 minutes to



          2      Shillington.  When Mrs. Norton got there, and got in,



          3      they told her, you have to pay $13.50.  She said no, I



          4      think it's free.  They said, no, you have to pay.



          5                     So, now there was another problem.



          6      Mrs. Norton pulled out her wallet to give them the



          7      $13.50; but they said, no, we don't take cash.  We



          8      only take checks or money orders.



          9                     To get a money order, you have to get



         10      back in your car, and you have to go to another



         11      location.  You have to get out of the car, and then



         12      you have to get the money order and come back.



         13                     Mrs. Norton couldn't do that.  Here's



         14      how you -- here's how she explained it:



         15                     Xx VIDEO PLAYED AS FOLLOWS:



         16                     THE WITNESS:  "The people who can



         17      drive, when you can drive, you don't think about it.



         18      You just do it.  You hop in and you go.  And you don't



         19      understand the problems it creates when you can't do



         20      that."



         21                     MS. CLARKE:  We had many other



         22      witnesses testify about similar stories.  We had



         23      Mrs. Marsh.  We had Andrew Rogoff, who was a partner



         24      of one of Philadelphia's largest law firms, who spent



         25      two to three hours over the course of six months
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          1      making multiple calls, on hold, arguing, getting



          2      different answers.



          3                     If it takes a lawyer with 35 years



          4      experience to get his father-in-law -- his



          5      father-in-law an ID, how can we expect the rest of



          6      Pennsylvania voters to navigate the system without an



          7      advocate like him?



          8                     Respondents' counsel has suggested in



          9      cross-examination questions that somehow people don't



         10      have to go to PennDOT ID, but Mr. Myers, who knows,



         11      said this was not true.  You have to go to PennDOT.



         12                     He said you have to go to PennDOT in



         13      99% -- 99.9% of the situations; that the situations



         14      where people don't have to go to PennDOT, he said,



         15      were very rare.



         16                     Sure, you can use online if you want to



         17      renew your driver's license, but that costs money.



         18      You need a credit card and your driver's license can't



         19      have been expired for more than six months.



         20                     And yes, you can use the mail for part



         21      of renewing your driver's license; but according to



         22      Mr. Myers, you still have to come in to PennDOT.



         23                     There was also a suggestion in



         24      questions by Respondents' counsel that somehow if you



         25      called PennDOT, they would get a ride for you.  But
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          1      the evidence in this case shows that is not true.



          2      Exhibit 1591 was an example.



          3                     Mr. Myers said only that PennDOT



          4      occasionally would allow people to make appointments



          5      to bring in groups.



          6                     Once you've gotten to PennDOT, the



          7      testimony is that the application is inconsistent and



          8      erratic.  There are long lines, people are being



          9      charged.  Even Secretary Aichele last summer called on



         10      PennDOT to put its best people on the line, citing bad



         11      experiences she had had in other states.  But she knew



         12      there were no best people.  There were no other



         13      people.  They had the people that they had.



         14                     She testified to this at pages 1001 and



         15      1003.  There's no better example of how this system



         16      did not work than the story of the people who got



         17      themselves to PennDOT; waited in line to try to get a



         18      Department of State, a DOS ID; and were turned away.



         19                     One of those hundreds, there were



         20      dozens who were registered to vote, and dozens who



         21      didn't get the ID in time to vote.  The evidence of



         22      this is the database created by the Department of



         23      State.  This was the SharePoint database.  That was



         24      Petitioners' Exhibit 71.



         25                     People who went to PennDOT to get an
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          1      ID, a DOS ID, and couldn't get one were recorded in



          2      that database.  Mr. Marks explained it in detail the



          3      first time he came.



          4                     Now, Mr. Niederberger testified about



          5      the data.  He crunched the numbers and he testified



          6      what the data in the database showed, and here's what



          7      it showed:  There were 613 people who came to PennDOT



          8      to get the new DOS ID, who were put into this



          9      exceptions process, 613 people.



         10                     Now, of that, 473 people came on or



         11      after September 23 -- September 25th.  Those were the



         12      people that that was an important date because that's



         13      when now the Department of State's going to get it



         14      right; but 473 people who came to PennDOT on or after



         15      that date went home without a DOS ID.



         16                     Now, the database also shows what



         17      happened with these people.  146 of them were



         18      registered to vote, but turned away anyway; and 130 of



         19      them were actually registered before the deadline --



         20      that was October 9th -- but they didn't get their IDs



         21      before Election Day.



         22                     Now, on cross-examination yesterday



         23      Mr. Niederberger conceded that two of those people --



         24      well, on cross-examination he was shown data to see



         25      that -- to show that the Department of State database
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          1      was wrong, so he conceded that two of those people



          2      shouldn't be in there, so that would take it down to



          3      128.



          4                     Now, during this trial, Respondents'



          5      counsel claimed that the Department of State database



          6      was wrong.  It was inaccurate, and that there were 144



          7      people whose names shouldn't be on there.  So, we



          8      didn't necessarily agree with them; but we said, okay,



          9      let's just take those 144 people out and let's see



         10      what happens.



         11                     Were there registered voters who still



         12      tried and failed to get to IDs?  We matched them



         13      person by person, and the answer is yes.  There were



         14      still hundreds of people who went to PennDOT, and



         15      there were still registered voters who were turned



         16      away, and didn't get their IDs in time to vote.



         17                     The numbers are there are 469 people in



         18      the exceptions process; 330 of them came after



         19      September -- on or after September 25th; 71 of them



         20      were registered voters; and 58 of them were validly



         21      registered to vote before the election but didn't get



         22      their IDs.



         23                     Again, taking -- giving credit to the



         24      cross-examination, that number would go down to 56, if



         25      there were two entries that were wrong.

�

                                                                    2003







          1                     Now, from our perspective the two



          2      numbers are actually somewhere between what the



          3      database shows and taking the 144 out, and



          4      Mr. Niederberger testified about that even under, and



          5      that is the third page of our Exhibit 2136.



          6                     But there are two conclusions that you



          7      can draw from this matter.  First is that there were



          8      hundreds of people, even after the Department of State



          9      said this would be fine, hundreds of people who were



         10      turned away, dozens who were registered voters.



         11                     But the other point is that



         12      Respondents' argument is based on -- is based on the



         13      claim that their own numbers, their own database, was



         14      wrong and can't be trusted, and their own system can't



         15      be trusted.



         16                     If you can't -- and these are the very



         17      agencies that are supposed to be implementing this



         18      law.  If they can't do it in 3,000 or 2,500 people,



         19      how can they possibly do it with 10,000 or 100,000



         20      people?



         21                     Your Honor, throughout the course of



         22      this lawsuit, many, many people have come in to



         23      testify about what the right to vote means to them.



         24      They have come from all walks of life and all corners



         25      of this Commonwealth.  They are older white women,
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          1      middle class black women, veterans, young disabled



          2      people, a Latina housewife.  Every one of them spoke



          3      about the right to vote.  Some were articulate and



          4      even lyrical.  Some were more straightforward.  But



          5      every one of them said the same thing; there was a



          6      common thread.



          7                     It was the pride in this common thing



          8      that we share, this American magnificence that we all



          9      have the right to choose our leaders.



         10                     Here's how Mrs. Norton put it.



         11                     (VIDEO PLAYED AS FOLLOWS:)



         12      Q.      Is voting important to you?



         13      A.      Yes, it is.



         14      Q.      Could you tell me why?



         15      A.      I think it should be important to all of us.



         16      We all have a stake in what's going on in our life and



         17      we need to respect the people who went before us, and



         18      went through all kinds of grief to give us that right.



         19      We need to take advantage of it.



         20                     (VIDEO ENDS.)



         21                     MS. CLARKE:  150 years ago, not so far



         22      from here, President Lincoln issued a challenge:



         23      "Government of the people, by the people, and for the



         24      people shall not perish from this earth."



         25                     It's that right of self-governance that
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          1      people around the globe are risking their lives for



          2      now.  It's that right that people throughout our



          3      history have given their life for.  That's why we're



          4      here today, and that's why we're asking this Court to



          5      issue this injunction.



          6                     Thank you very much.



          7                     THE COURT:  Thank you, Miss Clarke.



          8                     We'll take ten minutes before we go



          9      into the other argument.



         10                     MR. KEATING:  Thank you.



         11                     (COURT RECESSED AT 10:44 A.M. AND



         12      RECONVENED AT 10:57 A.M.)



         13                     THE BAILIFF:  Court is in session.



         14                     THE COURT:  Thank you, Counselors.



         15                     MS. HICKOK:  Good morning, Your Honor.



         16                     THE COURT:  Good morning.  The



         17      Department of State gets an hour.



         18                     Arthur, we'll give the counsel an hour



         19      to present her argument.



         20                     MS. HICKOK:  Your Honor, I, too, would



         21      like to thank you for the time and the effort and the



         22      attention that you have paid to this case, to the



         23      record that has been built before you, and to the



         24      testimony that you have heard.



         25                     I would like to thank the attorneys
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          1      that I have had a privilege of working with,



          2      Mr. Keating, Mr. Schmidt, Mr. Hutchison and the



          3      attorneys and employees of the Respondents and of



          4      non-parties who have been brought into this case, and



          5      who have worked tirelessly and diligently to answer



          6      the questions of this Court, of Petitioners, and of



          7      us.



          8                     THE COURT:  I thank all, Respondents,



          9      Petitioners.  You all have worked hard.  I appreciate



         10      it.



         11                     MS. HICKOK:  Thank you, Your Honor.



         12                     Your Honor, I was struck by one of the



         13      things that was said.  The statement was made, "there



         14      were no best people."  And actually, Your Honor, I



         15      think if you look at the record that was made over the



         16      past three hearings, the record that was made in the



         17      trip to the Supreme Court, what you will see is that



         18      it is not true at all that there were no best people.



         19                     What is true is that people take the



         20      responsibilities that they are given very seriously,



         21      and that those responsibilities cross.  They are not



         22      just about doing something quickly.  They are about



         23      doing it right.



         24                     This case came before you because the



         25      General Assembly wanted to enact a statute to protect
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          1      the integrity of the electoral process; and protecting



          2      that integrity requires doing something right, and not



          3      just doing something expediently, and not just doing



          4      something fast.



          5                     As Your Honor is aware, the Secretary



          6      of the Commonwealth is charged with implementing and



          7      administering the Election Code; and when she does so,



          8      she looks at the statutes as they are written, as they



          9      are enacted, and this Court has been instructed time



         10      and time again by the Supreme Court that a statute is



         11      only to be found unconstitutional if it clearly,



         12      palpably and plainly violates the Constitution.  Act



         13      18 does not fit into that category.



         14                     This Court has also been told through



         15      the Statutory Construction Act, that when it looks at



         16      a statute, it employs certain presumptions.  You've



         17      heard nothing about those presumptions today.



         18                     One of the presumptions that it employs



         19      that's set forth in 1 Pa.C.S. 1922 is that the General



         20      Assembly does not intend a result that is absurd,



         21      impossible of execution, or unreasonable.  They have



         22      not overcome that presumption.



         23                     The second presumption is that the



         24      General Assembly intends an entire statute to be



         25      effective and certain.  They have not overcome that
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          1      presumption.



          2                     That the General Assembly does not



          3      intend to violate the Constitution of the United



          4      States or of this Commonwealth, and they have not



          5      overcome that presumption.



          6                     As well, you are to presume that the



          7      General Assembly intends to favor the public interest



          8      as against any private interest; and what you have



          9      heard and the record that is before you demonstrates



         10      absolutely that what was done here in implementing Act



         11      18 was undertaken and done to favor the public



         12      interest, and not just individual private interests.



         13                     Your Honor, in looking at a statute,



         14      you begin always with the language of that statute.



         15                     Act 18, as enacted -- not as the Bills



         16      were drafted, not as the legislative analysis was done



         17      when it was before the House in one iteration or



         18      another -- sets forth a list of forms of proofs of



         19      identification that reflect the General Assembly's



         20      concern for the very groups that you have heard



         21      counsel argue about here.



         22                     They say that there are groups of



         23      people who are less likely than others to have a



         24      secure PennDOT product.  That's true.  That's what the



         25      General Assembly recognized.  That's why the General
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          1      Assembly set up an entire list of proofs of



          2      identification.



          3                     Now, when you look at the people that



          4      they brought before you, almost every one of them --



          5      and we'll talk about Mr. Proctor separately; but all



          6      of the others that they brought into this courtroom



          7      are people who fit into a very specific category.



          8                     They are people who are moving into



          9      that senior citizen process.  The people that Kelly



         10      O'Donnell spoke to you about who are in the process of



         11      coming within the aegis of the Department of Aging,



         12      because as they age, they face specific challenges,



         13      some of which will cause them to live less



         14      independently than they otherwise had, and the



         15      Department of Aging has been reaching out specifically



         16      to those people, and reflects the Commonwealth's



         17      commitment to those people.



         18                     But Act 18 also addresses those people.



         19      And Your Honor, in all of the numbers they have



         20      mentioned, they have not talked about the numbers that



         21      are relevant to that group.  Here are those numbers.



         22                     There are 2,042,166 people in the



         23      Commonwealth of Pennsylvania who are over the age of



         24      65, if you use the 2012 census estimate of that age



         25      group.
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          1                     PennDOT has testified through Kurt



          2      Myers, that there are 1,735,337 people in that age



          3      bracket alone who are active drivers now.



          4                     In addition, there are 198,941 people



          5      in that age group who are over the age of 65, who have



          6      turned in their license and gotten an ID without a



          7      license.



          8                     In addition, you heard Mr. Marks



          9      testify that there are 12,379 persons who are



         10      permanent absentee or permanent alternative ballots.



         11                     And you have heard the testimony of



         12      Kelly O'Donnell, who came in here and said, when the



         13      statute provided for three different kinds of licensed



         14      care facilities, that reached to 130,000 residents,



         15      because there were 81,000 in nursing homes, 47,000 in



         16      personal care, and 1,200 in assisted living



         17      facilities.



         18                     When you add all of those up, you can



         19      see that the statute itself contemplated and carefully



         20      provided for having identification and proofs of



         21      identification available to the very persons that they



         22      say are the persons who need a proof of identification



         23      and may not be able to get it from PennDOT.



         24                     There is no gap that appears on the



         25      face of those numbers; and if one exists, it has not

�

                                                                    2011







          1      been established by the testimony or the evidence of



          2      record in this case.  Therefore, it cannot be laid at



          3      the feet of the statute.



          4                     Moreover, it cannot be laid at the feet



          5      of the Commonwealth, which has designated an entire



          6      Department of Aging specifically to reach out to these



          7      people, to meet their needs, to use things such as the



          8      Shared-Ride and other programs, to do other things



          9      including having special people who will listen to the



         10      complaints of whatever nature and address them.



         11                     And you heard Ms. O'Donnell testify



         12      that it is her responsibility as point person to



         13      address the needs and questions, and those are needs



         14      and questions that have not come to her.



         15                     It also cannot be laid at PennDOT's



         16      feet.  And I know that you hear complaints over and



         17      over again from Petitioners' side of the table; but



         18      what you also heard from Petitioners' side of the



         19      table is that Mr. Rogoff went onto the internet and he



         20      pulled off a form.  He took that form with his



         21      father-in-law's license, and he mailed it to PennDOT.



         22                     It was one of the 30 million pieces of



         23      mail that PennDOT got, and guess what?  With nothing



         24      else, with no trip, with no phone call, with no prior



         25      action, PennDOT processed that surrender of that
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          1      license for a non-photo ID.



          2                     Now, Mr. Rogoff says that his father



          3      got an empty envelope, and then there were problems



          4      with that envelope, that he then had to call and make,



          5      you know, numerous phone calls.



          6                     But you know what?  PennDOT was able to



          7      say, here's the Department where that letter went,



          8      here's what happened, and they gave him the substitute



          9      ID.



         10                     In addition, Mr. Rogoff testified that



         11      when he walked into his father-in-law's building he



         12      saw posted on the wall the fact that that facility



         13      offers compliant ID.  If he had chosen to avoid the



         14      phone calls and the chasing around to find out what



         15      happened to the card that somehow was not in the



         16      envelope, he could have simply have gone to the front



         17      desk of the residence and gotten a compliant ID.



         18                     That is their own witness, Your Honor,



         19      who sets that up.



         20                     They also have asked the Court to draw



         21      an inference from the fact that no additional match



         22      was done.  But consistently, they have ignored what it



         23      was that was being undertaken in order to do the match



         24      in the first place.



         25                     As Your Honor has heard, the SURE
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          1      database is a collection of information about real



          2      people, people who are essential to the electoral



          3      process in this state.  It is critically important



          4      that the information in the SURE database be accurate.



          5                     The SURE database is a system from



          6      which people -- from which the Commonwealth draws in



          7      complying with state laws, in complying with federal



          8      laws, and interacting with the county boards of



          9      electors.



         10                     When they asked PennDOT to try to match



         11      the databases, it was so that they could take



         12      information, information that you have heard was



         13      required by federal law to be used in registration



         14      processes and in voting processes, and make certain



         15      that they had as much of it as possible in the SURE



         16      database without causing inconvenience to the



         17      individuals.



         18                     What they haven't said to you is --



         19      because they have focused on the 759,000 -- wait a



         20      minute.  That means that there were 8 million people,



         21      roughly, for whom all of the information matched.



         22                     8 million people whose voter



         23      registration record and whose PennDOT record



         24      correspond, and who will have no problem with any of



         25      the federal requirements or any of the state
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          1      requirements because they can rest in confidence that



          2      all of the numbers correlate.  All of the names, all



          3      of the information, all of the addresses.



          4                     Now, they have also said, well, we can



          5      look at the SharePoint database and say that the



          6      SharePoint database is something that doesn't reflect



          7      anything except inaccuracy; but again, they



          8      misunderstand what it is that was done and why it was



          9      done.



         10                     Your Honor heard Mr. Marks testify and



         11      explain that the Department is completely committed to



         12      getting voters their cards as soon as they are



         13      registered and that, in order to do that, they set up



         14      a system whereby every night the machine will go



         15      through and it will search and it will populate.



         16      Here's a match, here's a possible match, here's



         17      multiple possible matches.



         18                     And every day personnel come in and



         19      they check and they say, is what the computer found



         20      really a match?  Well, if what the computer found is



         21      not really a match, then the person still is not



         22      registered to vote.  It is correct that if a person



         23      still is not registered to vote, there is no card sent



         24      out to that person.



         25                     You have also heard that in this
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          1      process, as people have come in and tried to get a



          2      card and have done so with information that does not



          3      correlate, a date of birth that does not match and an



          4      address that does not correspond, or a name that is



          5      not at all the name that is what they're using to



          6      apply for ID, that the Department of State undertakes



          7      extra research, sometimes contacting the counties,



          8      sometimes contact the individual voter themselves.



          9                     Why would they do that?  Well, they do



         10      that because it is important that a person can walk



         11      into the polls, or can exercise a right to sign a



         12      nomination petition and know that that will be counted



         13      because that name is the name by which that person



         14      really goes.



         15                     So, yes, there are records that it took



         16      time to find, ways that it took effort to validate;



         17      and yes, some of those crossed over the time period of



         18      the November election.  An election that is, as Your



         19      Honor is aware, a presidential election that occurs



         20      only once every four years.



         21                     You have heard a great deal of talk



         22      about certain other groups, but you have seen nobody



         23      from them.  They have talked to you about college



         24      students, these supposedly disadvantaged people who



         25      can't get to PennDOT.
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          1                     And yet, Your Honor has also heard that



          2      of the 835,000 college students in Pennsylvania, not



          3      only did the General Assembly specifically contemplate



          4      that they could use college IDs to vote, so long as



          5      they had expiration dates; but that these persons also



          6      in large part come from out-of-state, they travel



          7      abroad, they have access to other forms of



          8      identification.  And no one came in here and said, I'm



          9      a college student and I can't get identification to



         10      vote.



         11                     Now, it is true that the statute does



         12      not allow for out-of-state driver's licenses to be



         13      used on Election Day.  There's a reason for that.



         14                     If a person considers themselves a



         15      resident of another state, then that person votes



         16      absentee in that state, or travels home to vote on



         17      Election Day.



         18                     If a person considers themselves a



         19      resident of Pennsylvania, the person can either



         20      exchange their driver's license, or they can get a DOS



         21      ID, or they can get a student ID, but residency is a



         22      requirement to vote.



         23                     The other thing that you have not heard



         24      about today is you have not heard anything about the



         25      indigency affirmation.  They have told you that it is
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          1      burdensome for some people to get to PennDOT, and we



          2      understand that, but so does the statute; and the



          3      statute set in place a provision that said that if a



          4      person is unable to get ID because of the costs that



          5      are involved, they can have an indigency affirmation.



          6                     And you heard Mr. Marks testify that



          7      that affirmation can be filled out at the polls and



          8      the person will have to do nothing else, will not have



          9      to come back, will not have to send it in, will not



         10      have to do anything else.



         11                     Your Honor, there are statutes like the



         12      Health Care Cost Containment Act that talk about



         13      indigency.  There's also case law that uses a common



         14      law definition; and the common law definition, as the



         15      Superior Court has set it, is that indigence does not



         16      mean those who are completely destitute and helpless,



         17      although it does include those people; but it also



         18      encompasses people who have limited means, but their



         19      means are not sufficient to adequately provide for



         20      what they need.



         21                     Your Honor, that was from the Health



         22      Care & Retirement Corp. versus Pittas case which is 46



         23      [46] A.3d 719.  That's a Pennsylvania Superior Court



         24      case from 2012.



         25                     What that means, Your Honor, is that
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          1      the indigency affirmation is not available only to



          2      those people who have no money.  It is also available



          3      to those whose money is not adequate for them to get



          4      to PennDOT to get an ID that is free.



          5                     You have heard testimony about a lot of



          6      numbers.  You have heard testimony, again, in fact



          7      they put up on the screen for you -- you can look at



          8      any one of these numbers and pick which one you want,



          9      just so long as you say that it's large; but the



         10      problem with that analysis, Your Honor, is that it



         11      doesn't answer the question.



         12                     And the question is this:  If you look



         13      at what the statute provides, and you look at how the



         14      statute is designed, is it designed in such a way that



         15      there will inevitably be large groups of people who



         16      cannot fit under the provisions of the statute and



         17      who, therefore, would be put into a position in which



         18      they cannot vote.



         19                     And the testimony that you have heard



         20      is exactly the opposite of that.  The testimony that



         21      you have heard is that there are not large groups of



         22      such people, and they have played fast and loose with



         23      some of their expert data.



         24                     For example, and probably one of the



         25      most egregious things that we heard here, you heard
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          1      Dr. Siskin say, and you heard counsel say to



          2      Dr. Wecker later, well, you know, a 15% error rate



          3      isn't really a problem because there's still a 15%



          4      error rate the other direction.



          5                     Your Honor, what that really is saying



          6      is that one out of every three names that Dr. Wecker



          7      has looked at -- I mean, Dr. Siskin has looked at, one



          8      out of every three of those is wrong.  It just might



          9      be wrong in a different way.



         10                     That is the opposite of the standard of



         11      reliability on which this Court relies when



         12      determining whether it's going to accept expert



         13      testimony.



         14                     You also heard Dr. Wecker say, when I



         15      looked at these data, I was very concerned.  Why am I



         16      concerned?  I'm concerned because the data have to be



         17      looked at in the light of reality; and the reality is



         18      that people die, that people move out of state, that



         19      people get incarcerated.  And Dr. Siskin took none of



         20      those people into account.



         21                     In fact, after Dr. Wecker pointed out



         22      that he didn't even bother to use the deceased code in



         23      the PennDOT database, he said, oh, okay.  I'll just



         24      turn on that code and I'll find 17,000 dead people and



         25      I'll say, those people can't vote, but I won't look
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          1      further.  I won't look to the fact that according to



          2      the statistics provided so far by the Department of



          3      Health, no one in Pennsylvania has died in 2013.



          4                     Your Honor, that is an incredible



          5      statement, and it's incredible because we know it's



          6      not true, that there are people who have died in 2013;



          7      and what is true is that the backlog is such that we



          8      don't have those statistics yet.



          9                     Might a person who has died have an



         10      expired PennDOT ID?  I'm certain that happens, but can



         11      you impugn and overcome the presumptions against the



         12      Constitutionality of this statute based upon an



         13      estimate that ignores whether a person has died?



         14                     You heard Kurt Myers here testifying



         15      about the people who moved out of state and the fact



         16      that it is optional to determine whether they're going



         17      to take an out-of-state driver's license and exchange



         18      it and send it back.



         19                     You cannot say that a person who's



         20      still in the PennDOT database, who is now happily



         21      living in one of the other 49 states or in any other



         22      country, that the fact that that is an expired license



         23      has any meaning whatsoever unless you know whether



         24      those people are in Pennsylvania.



         25                     It is not true that a person who moves
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          1      to Maryland cannot vote.  What is true is that a



          2      person who moves to Maryland will vote in Maryland.



          3                     Further, you have heard how the people



          4      who are in the correctional institutions, who are



          5      felons cannot vote, and how those who are



          6      misdemeanants can vote but they vote absentee.



          7                     Dr. Siskin took no account of those



          8      people, no account of the fact that those people also



          9      are likely to have mismatches, likely to have expired



         10      licenses.  Instead, he simply said, well, I wasn't



         11      really looking for specifics.



         12                     But if you're not looking for



         13      specifics, how can those numbers be of any value to



         14      the Court whatsoever?



         15                     More troubling than that, Dr. Wecker



         16      said, what Dr. Siskin did was to do the first step of



         17      an analysis.  Dr. Siskin found a cachement.  He found



         18      a universe, and a universe from which one could



         19      ascertain whether there actually were people who



         20      lacked a form of identification.



         21                     But in order to find that, you would



         22      have to narrow that universe and make phone calls and



         23      visit people and actually determine whether there was



         24      a need; and he then pointed you to Dr. Siskin's



         25      report, Section 6, where Dr. Siskin said that he took
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          1      a group of people, but he doesn't tell you how many,



          2      and he doesn't tell you how he found them.



          3                     He gave that list of people to



          4      Petitioners' counsel; and after he gave that list of



          5      people to Petitioners' counsel, suddenly, he got back



          6      eight names, and he was asked to verify that according



          7      to his database match, those eight names did not have



          8      a form of ID.



          9                     Those eight names, Your Honor, are



         10      names from which the people who appeared here



         11      testified.  So, if you were to accept what Dr. Wecker



         12      said that Dr. Siskin should do, and if you were to



         13      look at the only evidence of that that has been put



         14      into this record, you would then weigh the testimony



         15      of those people who came from that process and ask



         16      yourself, does that tell me that this is a statute



         17      that cannot work?  And the answer to that would be no.



         18                     Now, you heard today that Dr. Marker



         19      supposedly came up with completely new and different



         20      information; but you heard Dr. Marker, you listened to



         21      him testify.  He didn't come up with new or different



         22      information.



         23                     What he did instead was to look at part



         24      of what Dr. Barreto had done; and to say, well, you



         25      know, I think it might be reasonable that Professor
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          1      Barreto acted in this way in June 2012; and I am not



          2      going to comment on the fact that Judge Simpson, who



          3      sat there and watched him and listened to him, found



          4      him incredible.



          5                     He said, I'll just say that we can look



          6      at these numbers and they look reasonable to me.  But



          7      Your Honor heard the examination that went on, heard



          8      how out of all of the questions and answers he had



          9      only looked at a small subset, heard how he did not



         10      even bother to compare the questions to the statute



         11      itself, and didn't have any clue as to whether it



         12      might have confused people that Dr. Barreto had added



         13      the word "official" in front of each of the sorts of



         14      identification that he was asking about, words that



         15      never appeared in the statute.



         16                     He could not comment on any of those



         17      things.  And to the extent that Your Honor would like



         18      to second-guess what Judge Simpson did in a



         19      credibility determination, and I actually think that



         20      you wouldn't like to, Dr. Marker had not redone enough



         21      of it in order to be able to provide you with any data



         22      on which you could rely.



         23                     In addition, Dr. Marker has testified



         24      that there might be times in which it might be



         25      important to redo the assessment, but he did not.  He
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          1      did not redesign the instrument.  He did not go back



          2      and call a new group of people.  He did not say, now



          3      that it has been in place a year, are there people who



          4      lack forms of identification?



          5                     In fact, Your Honor, you heard



          6      testimony that for things such as the number of



          7      colleges and universities getting compliant forms of



          8      identification and the number of care facilities that



          9      are giving compliant forms of identification, that



         10      those things have evolved since the statute was



         11      enacted, and in fact are being kept track of by the



         12      Department of Aging, the Department of Health, the



         13      Department of Public Welfare for the care facilities,



         14      and are being kept track of by the Department of State



         15      for the colleges and universities.



         16                     So, whatever conclusions were reached



         17      in June of 2012 during the two weeks in which a few



         18      phone calls were made to a subset of the population,



         19      those things cannot tell you whether the things



         20      contemplated by the statute, the other forms of proofs



         21      of identification have been effective.  And they did



         22      not redo that data.



         23                     Your Honor, you heard information about



         24      the 144, and you have heard today about September



         25      25th, and counsel would like to put a meaning on
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          1      September 25th that is different from the meaning as



          2      we understand it.



          3                     As Your Honor is aware, this case,



          4      after the initial hearing, went up to the Supreme



          5      Court; and when it went up to the Supreme Court, the



          6      Supreme Court said, liberal access cannot allow for an



          7      exhaustion process, and liberal access cannot require



          8      a person to try to provide documentation first and



          9      then have those things, you know, fail before you can



         10      make available the other form of identification.



         11                     When this case was remanded, the



         12      Department had in front of it the Supreme Court's



         13      opinion, and it changed its procedures to match what



         14      the Supreme Court had said that the statute should do.



         15                     The reason that September 25th is a



         16      critical date is because everybody acknowledges that



         17      until the Supreme Court had spoken, the procedures



         18      were what the procedures were; and that going forward,



         19      the procedures were what the Supreme Court had asked



         20      the Department of State to do.



         21                     So it is that the Department of State



         22      differentiated between what it called old process



         23      applicants, those who knew that they would come in,



         24      that they would have to come back to PennDOT because



         25      no card would be issued on the first visit, and who
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          1      therefore received letters.



          2                     Those people, those 150 people who were



          3      in the old process got added to the SharePoint



          4      database so that they could be tracked; but they were



          5      never people who were part of the new process.



          6                     When Mr. Marks looked at the SharePoint



          7      database back in December of 2012, he realized that



          8      there were 144 other people who did not fit, and the



          9      reason they did not fit is this:  There had been no



         10      application for a DOS ID.  None of it had been



         11      transmitted by PennDOT.  There had been no call logs.



         12      There had been no other indicia of anything other than



         13      a voter registration form.



         14                     Mr. Marks wrote to PennDOT, and he



         15      said, do you have these cards?  Are there 144 people



         16      sitting out there that I should put into this



         17      exceptions process?  And PennDOT said, no.



         18                     But the thing was that Mr. Marks had



         19      asked not about 144.  He had asked about 194.  And so



         20      now he had a dilemma.  Does he take all 194 and remove



         21      them from the database, or does he know that there are



         22      144 people as to which there were no applications for



         23      Department of State ID card, and simply track them,



         24      monitor them, send them letters, try to make certain



         25      that they are communicated with?
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          1                     He made the decision to keep them there



          2      because he could not know which people were actually



          3      affected.  Had it been all 194, maybe his



          4      determination would have been different; but he acted



          5      to protect the integrity of the people and the



          6      accuracy of their information, and to make certain



          7      that no one fell through the cracks.



          8                     They would impugn those actions and



          9      that course of conduct.  At the end of the day, how



         10      that happened does not have any reflection on whether



         11      the statute provides for people to get proper proofs



         12      of identification; but it does show that Petitioners



         13      are willing to take the data they are given, and to



         14      make it say something else to try to impose a burden



         15      that was not a burden that's inherent in the statute,



         16      nor a burden that is inherent in the process.



         17                     If Your Honor is wondering whether



         18      there are still cards at the Department of State,



         19      there are.  Because those are persons who have not yet



         20      been -- had their applications to register to vote



         21      accepted by the counties; and until they are, and



         22      until they are approved by the counties to be



         23      registered to vote, they are not registered voters who



         24      require a voter ID for voting purposes.



         25                     When this Court undertakes its legal
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          1      analysis, this Court will have three questions that it



          2      needs to answer because there are three claims that



          3      have been put before it.



          4                     On one of them, which is their equal



          5      protection claim, Pennsylvania law is coterminus with



          6      the law under the Federal Constitution; but in opening



          7      argument, Your Honor heard a statement that has



          8      nothing to do with either the Pennsylvania or the



          9      Federal Constitution, which was that you would be



         10      asked to measure disparate impact, something that's



         11      done under Title VII, and something that is not done



         12      here.  We'll talk about that more in a minute.



         13                     Your Honor is being asked to impose a



         14      permanent injunction against the statute.  And they



         15      have talked to you about a permanent injunction, but



         16      they have never told you what it is that you would



         17      need to find in order to impose a permanent



         18      injunction.



         19                     It's not necessary as it is for



         20      preliminary injunction to have immediate or



         21      irreparable harm, but it is necessary for the electors



         22      to establish that greater injury would result from



         23      refusing rather than granting the relief requested.



         24                     In order to establish, of course, what



         25      they needed to do is to set in place, to build up
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          1      through facts and through record their entitlement to



          2      each of their claims; and they needed to establish



          3      that everything that they averred in their amended



          4      petition was in fact true, and they have not even



          5      attempted to do that, Your Honor.



          6                     Let's talk about the first claim, the



          7      one that they say is that the statute is unlawful



          8      because, it's unlawful because it doesn't match the



          9      law.  What they are talking about is the provision in



         10      the statute -- and you heard Mr. Royer testify about



         11      it -- where the list of forms of identification are in



         12      one part of the statute, and then in a second part the



         13      General Assembly said that notwithstanding the



         14      provisions of 75 Pa.C.S. Section 1510b, the Department



         15      of Transportation shall issue an identification card;



         16      and they would say that that means that the statute



         17      cannot be fulfilled because 75 Pa.C.S. Section 1510b



         18      actually contemplates a kind of secure identification



         19      that will not allow for the lack of documentation for



         20      things such as the DOS ID.



         21                     But the statute, Act 18, says



         22      notwithstanding the provisions.  In other words, the



         23      Department of State and PennDOT were to work together



         24      in order to find a form of identification that could



         25      meet the requirements of the law and still not
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          1      compromise PennDOT's obligations under Title 75; and



          2      that they did.



          3                     That's in compliance with the law.



          4      That is implementing the law.  That is administering



          5      the law.  That is indubitably the task that is given



          6      to the Department of State under the law.



          7                     Now, they stood up here today and said,



          8      but, Your Honor, you don't understand.  Theoretically



          9      it's possible that the DOS ID could someday be done



         10      away with.  Well, as Your Honor knows, technology is



         11      changing even before our very eyes.



         12                     Theoretically, it is possible that



         13      there would be a form of identification that would not



         14      require the DOS ID to exist; but that does not impugn



         15      the fact that until such a thing is developed, if it



         16      is ever developed, that the statute provides for



         17      precisely what the Department of State ID does.



         18                     You heard nothing about whim, nothing



         19      about officials who would try to undermine what the



         20      statute requires, and there is no basis for making



         21      such an assumption.



         22                     In their pretrial briefing they cited



         23      to United States versus Stevens, which was a case



         24      arising under the Animal Cruelty Statute, where the



         25      government came into court and said, you don't
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          1      understand, I'm not going to prosecute, I'm just going



          2      to call these people criminals.



          3                     Well, understandably, the Court was



          4      skeptical as to those kinds of representations, but



          5      you have heard nothing like that here, and in part,



          6      the reason you have heard nothing like that here is



          7      because this is not a case where they're looking at



          8      the plain language of the statute and trying to avoid



          9      it.



         10                     This is a case where the Department of



         11      State is looking at the plain language of the statute,



         12      and is implementing it.



         13                     You also heard statements here about



         14      free and equal, and the free and equal guarantee under



         15      the Pennsylvania Constitution.  The Pennsylvania



         16      Constitution, as case law has construed it, says that



         17      "an election is free and equal when it is public and



         18      open to all qualified electors alike, when every voter



         19      has the same right as any other voter, and when each



         20      voter under the law has the right to cast his ballot



         21      and have it honestly counted, and when the regulation



         22      of the right to exercise the franchise does not deny



         23      the franchise itself, and the constitutional rights of



         24      the qualified elector are not subverted or denied."



         25                     In that process, the Supreme Court has
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          1      said repeatedly that that right, that free and equal



          2      guarantee, does not impact the evidence that's



          3      required to prove the elected franchise or to say that



          4      a person who comes before does not have an obligation



          5      to prove that that person is who that person says that



          6      that person is.



          7                     Those kinds of qualifying requirements



          8      are reasonable classifications, and thus, it is that



          9      in City Council of the City of Bethlehem versus



         10      Marcincin, for example, the Court said that



         11      "qualifying requirements are reasonable



         12      classifications, and that things such as saying that



         13      an elected Mayor can only serve two terms does not



         14      deny the franchise and does not dilute the vote of any



         15      segment of the constituency."



         16                     What the Court has before it here is



         17      something that is of the same caliber.  It is a way to



         18      determine that the person who comes to cast a vote is



         19      the person who has the right to cast a vote, because



         20      it is the person who is the registered elector.



         21                     Your Honor, they have not talked to you



         22      about equal protection, but equal protection is also a



         23      guarantee under the Pennsylvania Constitution; and it



         24      is not something that is demonstrated by disparate



         25      impact, which is what they said in opening argument
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          1      that they wanted to show, and as to which they did



          2      nothing other than put on Dr. Siskin's numbers, where



          3      he took a portion of the statute, and said, well, the



          4      elderly may be more likely not to have a PennDOT ID,



          5      therefore, there's a disparate impact from the



          6      statute.



          7                     That's not a disparate impact from the



          8      statute.  That's a disparate impact from his



          9      assessment of PennDOT ID.  He also acknowledged that



         10      some of the ways in which some ethnic groups construct



         11      their names might be more likely to give rise to a



         12      mismatch, not because that person is affected by Act



         13      18, but because that person may have a name recorded



         14      as a middle name in one database and a last name in



         15      another.  That is not disparate impact.



         16                     But more importantly, Your Honor,



         17      you're being called upon to apply the law as the law



         18      exists; and Your Honor sat on the Meggett versus



         19      Pennsylvania Department of Corrections case where a



         20      party tried to bring disparate impact in to say that



         21      the way that hairstyles were required under the prison



         22      regulations was unconstitutional.



         23                     The Court said there that disparate



         24      impact has no place in a constitutional equal



         25      protection analysis.  More to the point, the Court
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          1      said the same thing in Nixon in which you wrote both



          2      the concurrence and the dissent; and that, of course,



          3      is an election case.



          4                     And in the authorities that were relied



          5      on in Nixon, the Court said the power to regulate



          6      elections is legislative, and it has always been



          7      exercised by the lawmaking branch of the government.



          8      Errors of judgment in the execution of the legislative



          9      power or mistaken views as to the policy of the law or



         10      the wisdom of the regulations do not furnish grounds



         11      for declaring an election law invalid unless there is



         12      a plain violation of some constitutional requirement.



         13      Legislation may be enacted which regulates the



         14      exercise of the elected franchise and that does not



         15      amount to a denial of the franchise itself.



         16                     Your Honor will recall that when you



         17      sat on the Nixon en banc panel that you thought that



         18      Nixon did not go far enough, and you would have gone



         19      further.



         20                     Now, there is a reason that they want



         21      to use a different equal protection analysis, and it



         22      is something else that you have not heard anything



         23      about.  The United States Supreme Court, when it



         24      decided Crawford versus Marion County Election Board,



         25      considered many of the same issues that they're asking
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          1      to you reconsider.



          2                     Under the federal equal protection



          3      analysis -- and of course, as Your Honor is aware, in



          4      Hereford, the Supreme Court of Pennsylvania said



          5      there's no reason to look beyond how the federal



          6      courts construe the federal equal protection analysis



          7      when looking to the way Pennsylvania would do it.



          8                     And in Marion County, the lead opinion



          9      said, "it's true that a photo identification



         10      requirement imposes some burdens on voters that other



         11      methods of identification do not share.  For example,



         12      a voter may lose his photo identification, may have



         13      his wallet stolen on the way to the polls, or may not



         14      resemble the photo in the identification because he



         15      recently grew a beard, but burdens of that sort arise



         16      from life's vagaries, and they are neither so serious



         17      nor so frequent as to raise any question about the



         18      constitutionality of the underlying statute.



         19      Moreover, the availability of the right to cast a



         20      provisional ballot provides an adequate remedy for



         21      problems of that character."



         22                     Your Honor has heard argument here



         23      about how exactly those burdens should be used to



         24      invalidate the law, how we should look at whether they



         25      might have lost their ID, at whether they might have
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          1      forgotten their wallet; and here, as in Indiana, there



          2      is a provisional ballot provision, which is an



          3      adequate remedy to overcome the vagaries of life that



          4      were contemplated.



          5                     In addition, Your Honor, the Eleventh



          6      Circuit looked in Common Cause of Georgia versus



          7      Billups at a similar law, and they have talked a



          8      little bit about the Georgia law.  It said as well



          9      that the very things that they are saying violate



         10      equal protection do not, that this was not a burden



         11      that was undue or significant.



         12                     What was interesting about Billups is



         13      that Billups sought to establish -- the NAACP sought



         14      to establish in Billups that the way you should



         15      measure the burden is by conducting a match.



         16                     What is interesting is that the NAACP



         17      and the voters came to the Eleventh Circuit and they



         18      said, we can establish from our match that there are



         19      between 289,000 and 505,000 voters who lack a photo



         20      identification issued by the Georgia Department of



         21      Driver Safety, and it is implausible that a



         22      significant number of those registered voters would



         23      have another form of approved photo ID.



         24                     And applying the analysis from Marion



         25      County, the Eleventh Circuit said, that argument
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          1      fails.



          2                     It found the data relied on by the



          3      NAACP and the voters as incomplete and unreliable, as



          4      failing to account for the other forms of



          5      identification acceptable under the statute, and as



          6      containing inaccuracies.



          7                     The same is true in the match that they



          8      have put forth here.  The numbers in Billups might



          9      sound strangely familiar because 200,000 and 500,000



         10      are numbers that they've asked you to take into



         11      consideration there.  What is interesting is that in



         12      Georgia, they have had a six-year period from 2005 to



         13      2011 in which they have reported their statistics, and



         14      27,000 identification cards were identified during --



         15      were issued during that entire six-year period, half



         16      of which were issued in the presidential election year



         17      2008.



         18                     When you look at the numbers here on P



         19      2,072, there have been roughly 13,000 PennDOT IDs for



         20      voting and just under 4,000 Department of State IDs



         21      that have been issued, numbers that actually exceed



         22      the numbers that you would have seen in Georgia during



         23      a presidential election year.



         24                     While they call your attention to



         25      September 25th for one purpose, you can also look at
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          1      September 25th for another; and that is this:  In



          2      order to vote in the November general election, a



          3      person needed to be registered, to have applied to



          4      register by October 9th, and so, the number of cards



          5      issued before September 25th would have been very



          6      significant because those would have been the people



          7      who were trying to a proof of identification prior to



          8      the injunction, and who were trying to get the



          9      identification to vote in that November election.



         10                     Your Honor, the Secretary was charged



         11      with working with the Department of Transportation to



         12      insure that a free form of proof of identification was



         13      available to anyone who needed it to vote, to prepare



         14      and disseminate information to the public, and to



         15      oversee a soft rollout.



         16                     Upon examining what the Respondents had



         17      done in the first four months since Act 18 was signed



         18      into law, the Supreme Court said, given reasonable



         19      voter education efforts, reasonably available means



         20      for procuring identification, and reasonable time



         21      allowed for implementation, the appellants apparently



         22      would accept that the state may require the



         23      presentation of an identification card as a



         24      precondition to casting a ballot; and not withstanding



         25      their representation to the Supreme Court, the

�

                                                                    2039







          1      Petitioners here have rejected reason in favor of



          2      asking that the Department of State be held to be both



          3      omniscient and omnipotent and in some cases



          4      omnipresent as well.



          5                     They asked that the law be enjoined



          6      unless the Department of State knows the source of



          7      proofs of identification that each voter possesses or



          8      does not possess, insures that there be not just



          9      outreach, but that the Department of State somehow



         10      assess whether everybody has understood everything



         11      that has been told to them and has followed up on it



         12      in a suitable way.



         13                     Your Honor, that's not only not the



         14      law, it's also not good policy.  Since at least the



         15      last administration, the mission of the Department of



         16      State under the leadership of the Secretary of the



         17      Commonwealth, and as posted on its website, has been



         18      to promote the integrity of the electoral process, to



         19      provide the initial infrastructure for economic



         20      development through corporate organizations and



         21      transactions, and to protect the health, safety, and



         22      welfare of the public.



         23                     Similarly, the mission of the



         24      Department of Aging is to enhance the quality of life



         25      of all older Pennsylvanians by empowering diverse
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          1      communities, the family, and the individual.



          2                     Both of those mission statements



          3      reflect respect, and more than respect, they reflect



          4      esteem for individuals.  They don't reflect a



          5      patronizing attempt to mandate that a person have a



          6      compliant ID.



          7                     They instead reflect a respect that



          8      says, we will do whatever is possible, whatever is



          9      necessary, and whatever is legal and lawful to make



         10      certain that anyone who wants ID can get it, and



         11      having it, can use it to vote at an election.



         12                     And that, Your Honor, is exactly what



         13      the Constitution requires; and that, Your Honor, is



         14      exactly what Act 18 contemplates will happen.



         15                     Now, we started the trial with a lot of



         16      lofty promises, but those lofty promises have not been



         17      followed through.  We gave you a motion for compulsory



         18      nonsuit because there are averments in their petition



         19      that they made no effort to support.



         20                     You have not heard from all of the



         21      organizational Petitioners; and in fact, if you look



         22      at the organizational Petitioners that testified in



         23      the last hearing back in -- over a year ago, they were



         24      talking about doing things like getting birth



         25      certificates, things that are not necessary under the
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          1      law in the wake of the Supreme Court's opinion.  They



          2      have advanced nothing else.



          3                     You have only two individual



          4      Petitioners left before you because everyone else



          5      recognized that they had proof of identification; and



          6      yet, where were those two?



          7                     You have heard as to one of them,



          8      Ms. Bookler, that she lives in a facility that is



          9      issuing compliant ID.  You have also heard that she



         10      voted absentee in the last election.  But that was



         11      evidence that the Department of State provided to you.



         12      You heard no evidence from Petitioners.



         13                     Yet, Petitioners would have you grant



         14      relief on behalf of somebody who has not come before



         15      you, who has not substantiated the averments in their



         16      petition.



         17                     And as Your Honor knows, you cannot



         18      base a decision based upon an empty record.  That



         19      record was theirs to establish.  It was their burden



         20      to put those things in the record, and they have not



         21      done so.



         22                     Your Honor, yesterday you issued a



         23      scheduling order; and in that scheduling order, you



         24      said that you wanted to look at a preliminary



         25      injunction, and you wanted to make a determination by
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          1      August 19th.



          2                     Your Honor, the issues that are before



          3      you are issues of great magnitude, and they are issues



          4      that require deliberation, and they deserve full



          5      briefing, and they deserve your ability to go back



          6      through the record and to apprise what has happened



          7      and what is happening and what the law requires and



          8      does not require.



          9                     Your Honor, we all lived through last



         10      year when there was not much time between August 19th,



         11      or between the time that Judge Simpson came down with



         12      his preliminary injunction decision and the November



         13      election; and we all know about the chaos that ensued



         14      in trying to accommodate an expedited proceeding



         15      before the Supreme Court, and then to come back and to



         16      deal with that, and to move forward.



         17                     Your Honor, given the timing, we know



         18      that what Judge Simpson said when he came back on



         19      remand is that there was only one provision that he



         20      was concerned about in the statute, and that was the



         21      provision -- not the one that said, you may ask for



         22      ID, but you cannot require it, but was the provision



         23      that said, and the ballot will not be counted.



         24                     He would not enjoin the educational



         25      efforts, he would not enjoin the request for
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          1      identification; but instead, he put a soft rollout



          2      into place that could extend through the November



          3      election and that, by agreement of the parties,



          4      extended through the May election.



          5                     And Your Honor, the Department would be



          6      willing, the Respondents would be willing to extend



          7      that through this November's election in order to give



          8      you the opportunity to deliberate upon these things



          9      without a time demand hanging over you.



         10                     Your Honor, what you have heard in this



         11      record is a record of people in the Commonwealth who



         12      care.  People at PennDOT, people at the Department of



         13      State, people at the Department of Aging, who walk out



         14      their caring every day.



         15                     Our Supreme Court had an opportunity to



         16      consider a question arising that involved the SURE



         17      database recently, in In Re:  Nomination petition of



         18      Gales, 54 A.3d 855, 2012, in which the question arose



         19      whether there was a material difference in a signature



         20      on a nomination petition that was signed with Ed



         21      instead of Edward.



         22                     The Court found that was an acceptable



         23      diminutive, but there were also people who signed



         24      Skippy instead of Beatrice, and the Court said, the



         25      difference lies in whether the signature calls into
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          1      question the identity of the signatory or compromises



          2      the integrity of the electoral process.  And if it is



          3      not obvious that the signature on the nomination



          4      petition reflects the same name that appears on the



          5      elector's voter registration card, absent other



          6      evidence, the signature should be stricken.



          7                     Now, you have heard a lot of testimony,



          8      and a lot of argument and a lot of disagreement as to



          9      whether the Department of State should insure that the



         10      information in SURE and the information used on an



         11      elector's ID is accurate.



         12                     Your Honor, the case itself indicates



         13      why that is important.  Petitioners may not care.



         14      They may want liberal access to be nothing other than



         15      random access, and to want every name that comes in to



         16      be given an ID card indiscriminately; but the SURE



         17      database has meaning, and it is used so that people



         18      can participate in the electoral process in many



         19      different ways, and having the information in that



         20      database be accurate is critical.



         21                     At this stage, Your Honor, the matching



         22      that is critical for you to look at is the matching of



         23      the Petitioners' averments and the law with the facts



         24      in this record, and that's where the greatest mismatch



         25      lies.
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          1                     Thank you, Your Honor.



          2                     THE COURT:  Thank you, Counsel.



          3                     Marjorie, do you want to talk a break?



          4                     THE REPORTER:  I'm fine, Judge.



          5      Thanks.



          6                     THE COURT:  Counsel.



          7                     MS. CLARKE:  Your Honor, if I may just



          8      wait until the full 15 minutes.  There it is.



          9                     I'd like to start with Crawford versus



         10      Marion County that Counsel referred to in her closing.



         11      Crawford versus Marion County is a Supreme Court case



         12      that doesn't have anything to do with this case.



         13                     To start with, it was decided under the



         14      United States Constitution, that the United States



         15      Constitution does not have an express provision of the



         16      right to vote that the Pennsylvania Constitution does.



         17                     As important, the Court in Marion



         18      County repeatedly emphasized that its decision was



         19      based on a lack of a factual record.  For example, the



         20      trial court found that the Petitioners had not



         21      introduced evidence of a single Indiana resident who



         22      will be unable to vote as a result of the photo ID



         23      law.



         24                     In this case, we have shown the people



         25      in the -- that the people in the DOS exception process
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          1      that, but for the injunction, would not have had an



          2      ID.



          3                     Here, witnesses have explained how they



          4      tried and failed to get ID.  We had Mrs. Baker, who



          5      was told she couldn't vote in May because -- and she



          6      did not vote in May -- because she wasn't able to go



          7      and get the ID.



          8                     So, this case is very different from



          9      the Indiana case because there's a fully developed



         10      factual record both from last year and this.



         11                     Another difference with the Crawford



         12      case was it didn't have before it the multiple



         13      corroborating evidence of all the hundreds of



         14      thousands of people who lack ID.  There the only



         15      evidence was one expert who the trial court discounted



         16      as being incredible, but here we have six or seven



         17      different corroborating sources from different places.



         18                     Another difference is that there was no



         19      evidence in the Indiana case about how difficult it



         20      was for people to get to the Department of Motor



         21      Vehicles.  Justice Souter speculates about how



         22      difficult it might be, but as the majority pointed



         23      out, there wasn't any evidence in the record about how



         24      difficult it was to get ID.  That, we have here.



         25                     Finally, in Indiana, you have two other
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          1      things:  All, all IDs issued by their Department of



          2      Motor Vehicles are free.  They're all free.  So, you



          3      don't have this weighing and judging about whether the



          4      person really wants it for voting or wants it for



          5      something else.  You don't have people turned away.



          6      In Pennsylvania, so far, at least, you have.



          7                     We talk about Georgia for a minute.



          8      Georgia, too, is very different.  Again, a case under



          9      the United States Constitution.



         10                     In Georgia, everybody gets to vote



         11      absentee, unlike Pennsylvania where you have to have a



         12      very narrow reason.



         13                     In Georgia they have mobile units, so



         14      they go out into the community; and most important, in



         15      Georgia there's hundreds of distribution points.  As



         16      the case went back and forth and up and down, the law



         17      was amended many times, and at the end of the day,



         18      there were multiple distribution points.



         19                     Now, I want to talk a minute about the



         20      other IDs that are available in the law.



         21                     There was no evidence, no evidence in



         22      this trial about what care facilities are issuing IDs.



         23      There was no evidence put on by the Respondents.  I



         24      hope that I misheard because it was -- the evidence



         25      was that the Department of State has not tracked the
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          1      number of care facilities, they have made no effort to



          2      survey the care facilities.



          3                     So, the numbers, whatever numbers I



          4      have heard -- and I hope I misheard -- there is no



          5      evidence.



          6                     The evidence that there is, is when the



          7      law was being considered, the Department of State was



          8      aware that most care facilities don't issue IDs.  It's



          9      very interesting that the question of why the



         10      Department of State didn't do a survey.  They did a



         11      survey for colleges and universities, but there's



         12      no -- Ms. Sweeney and Mr. Marks testified that there's



         13      no corresponding survey for care facilities.



         14                     Now, what we do know is we know that



         15      Dr. -- again, we go back to Dr. Marker and



         16      Dr. Barreto's survey that, at least as of last summer,



         17      only a tiny fraction of the people who had -- who



         18      lacked PennDOT IDs had some other form of IDs.



         19                     So, the care facilities which we have



         20      heard a lot about is a red herring.  We have not --



         21      there is no evidence that care facilities are doing



         22      it; and in fact, the evidence is that we -- that they



         23      have not.



         24                     Colleges and universities.  We actually



         25      did have a college student here last year, Taylor
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          1      Floria; but again, the evidence about colleges and



          2      universities and whether they're putting stickers is



          3      in Exhibit 137.  Some are putting stickers on, but



          4      many aren't.



          5                     I want to talk about why we're doing



          6      this.  There were a number of statutes cited to Your



          7      Honor about the weight that the legislature's



          8      determination should be making, but the law is here,



          9      when there is a fundamental right that is burdened,



         10      the Court must weigh the burden against the



         11      justification.



         12                     What's the justification that we have



         13      here?  It's not fraud.  We know that.  What it is,



         14      is -- there are two things:  A tool to deter and



         15      detect fraud.  But what kind of tool do you need to



         16      deter and detect something of which there is no



         17      evidence and no one is aware?



         18                     And the justification was in their



         19      interrogatory 1, which was Plaintiffs' Exhibit 46.



         20                     As far as the other justification, they



         21      said, was to increase public confidence.  But



         22      Mr. Marks, who is the highest ranking career official



         23      responsible for elections said he has confidence in



         24      the integrity of the elections.  He has had it for the



         25      last 11 years, and we haven't had a photo ID law.
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          1                     Dr. Mutz, who is an expert in



          2      communications, testified to a nationwide survey that



          3      said that the public's concern about fraud is



          4      infinitesimal, about .1%.  She said people are way



          5      more worried about things like money and politics and



          6      voter turnout and long lines.



          7                     Now, last summer, House Majority Leader



          8      Representative Turzai gave his reason, to help



          9      Governor Romney win the White House.  That was



         10      Petitioners' Exhibit 42.  And the Representative's



         11      common sense instincts about who is likely to possess



         12      ID turned out to be true.  As Dr. Siskin testified in



         13      his report, Republicans were twice as likely to have



         14      identification needed to vote than either Democrats or



         15      Independents.



         16                     So, the governmental interest here is



         17      weightless at best, or improper at worst.  And when



         18      Your Honor applies the standard and measures that



         19      governmental interest against the solid, serious,



         20      severe burden on voters here, we suggest that the --



         21      that the governmental interest doesn't survive any



         22      level of scrutiny.



         23                     Now, there was a suggestion that the



         24      indigency provision in the statute is somehow the ID



         25      of last resort.  But the indigency provision requires
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          1      that people cast provisional ballots.  Provisional



          2      ballots means your vote might not count.  It means



          3      that it's subject to challenge by anyone; and you, the



          4      voter, may or may not get notified; and it's up to the



          5      Board of Elections, and the only way you can challenge



          6      that is to go to the Court of Common Pleas, which is a



          7      luxury that most people don't have.



          8                     In addition, the indigency provision --



          9      and when I heard the closing argument -- has two



         10      pieces to it.  It's not just that you're indigent, but



         11      it's also and you can't afford to get an ID card for



         12      free -- I mean, that you can't afford to get an ID



         13      card.



         14                     What Mr. Marks acknowledged when he



         15      testified is that it would be very hard for someone to



         16      swear that affirmation because now that the Department



         17      of State ID card is available for free, it will be



         18      very hard to tell someone that they -- for someone to



         19      affirm that they can't get it for free.



         20                     These requirements were exactly what



         21      they told the poll workers in Exhibit R78.



         22                     Now, we also heard a suggestion that



         23      absentee might cover -- absentee balloting might cover



         24      everybody; but as we have heard over and over again,



         25      absentee ballots are only for a very, very narrow
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          1      category of voters.  And in fact, last year only



          2      24,000 people or so voted absentee.



          3                     This is not going to solve the problem



          4      for hundreds of thousands.



          5                     Now, there is a -- there was a



          6      fundamental disconnect about our view of the



          7      SharePoint database.  We want it to be right.  We want



          8      people to get IDs.  The problem is, if the database is



          9      wrong and if the process is wrong and the process is



         10      flawed, then people won't get the IDs that they need.



         11                     We're very sympathetic to concerns



         12      about hurricanes and checking out whether the person



         13      really is who they say they are, like Helen, our voter



         14      in Schuylkill County.



         15                     But the problem is that Helen won't be



         16      able to vote; and if we didn't have Act 18, if we



         17      didn't have this law at all, we wouldn't have to go



         18      through all of this.  That's our concern about the



         19      SharePoint database.



         20                     Now, finally, we heard that -- we heard



         21      the quote from the Pennsylvania Supreme Court that



         22      said that somehow with reasonable efforts and



         23      reasonable assurances that everyone would get ID,



         24      maybe an ID law would be acceptable, and that's true,



         25      but we haven't had -- not this law.  This law is not
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          1      acceptable.



          2                     We haven't had reasonable efforts.  We



          3      haven't had a reasonable opportunity for people to get



          4      IDs.  When we have 611 out of 3,000 people who tried



          5      to get a DOS ID be turned away, that is not



          6      reasonable.  It's time -- the



          7      we're-going-to-fix-it-in-the-future defense, it's too



          8      late.  It doesn't work.



          9                     What we have got now is we have got a



         10      pattern, that we have got a trial coming up and



         11      there's a change and there's urgency and there's



         12      rushing.



         13                     When we had our first trial, four days



         14      before the first trial there was an announcement that



         15      there would be a brand new card that would fix this



         16      problem, the Department of State card.  That card went



         17      into effect on August 27th.



         18                     In the wee hours of the morning of the



         19      remand trial, the process was changed again; and then



         20      they assured people that this time it's going to be



         21      right.  This time everyone will be able to get ID.



         22                     But that turned out not to be true,



         23      too; and that was what we saw in the SharePoint



         24      database, and the exceptions.



         25                     During the remand trial, the
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          1      Respondents' counsel assured the Court that the



          2      Shared-Ride Program would help everyone and we heard



          3      an allusion to that today.



          4                     But during this year's trial, that



          5      turned out not to be true.  The Shared-Ride Program is



          6      run by private providers who set their own hours of



          7      service, their own days of operation, and people have



          8      to pay.  They have to pay unless someone else will pay



          9      for them.



         10                     What PennDOT does is it offers people



         11      discounts, but you need an ID to get a discount.  That



         12      was Petitioners' Exhibit 1592 that talked about a



         13      glitch.



         14                     Another example of last-minute problems



         15      was on the stand last week when I asked Mr. Myers



         16      about this policy of not asking voters if they want an



         17      ID for voting, he said, oh, we'll change it.  We'll go



         18      back.  We'll do it.  We'll do it better this time.



         19                     Well, that is great, but we asked him



         20      the same questions last September, and that policy was



         21      not changed.



         22                     The Respondents have had 16 months



         23      since the passage of Act 18, and it was they who



         24      pressed to have the trial now.  It's time for an end



         25      to the promises.
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          1                     As the Supreme Court said, we are not



          2      satisfied with the mere predicted judgment based



          3      primarily on the assurances of government officials,



          4      even though we have no doubt they are proceeding in



          5      good faith.



          6                     We have no doubt they are proceeding in



          7      good faith, too, but it is time to put an end to this,



          8      and enjoin this law.



          9                     Thank you, Your Honor.



         10                     THE COURT:  Thank you, Counselors.



         11                     We'll recess.



         12                     MS. HICKOK:  Thank you, Your Honor.



         13                     THE BALIFF:  Court is adjourned.



         14                     (THE PROCEEDINGS WERE ADJOURNED AT



         15      12:13 p.m.)



         16



         17



         18



         19



         20



         21



         22



         23



         24



         25
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Pages 1970..1973

Page 1970 Page 1972
; APPEARANCES 1 PROCEEDI NGS
On behal f of Petitioners: 2 T
3 3 THE BALIFF, Al rise. Conmonwealth
4 ARNO-,\DA fh:§TiR' Rttlpn Esquire 4 Qourt is nowin session. The Honorable Bernard L.
5 Dana Pet elrson, E’squi re 5 Manl ey pr esidi ng.
Wi tney Moore, Esquire 6 THE CORT:  Thank you. Please be
R S 7 seated
Marian K. Schnei der, Esquire 8 M. QLARKE  Good nor ni ng, Your Honor.
8 9 MR KEATING Good norning, Your Honor.
o PUBLIC | NTEREST LgV\;rCEgTEEqu:i P LADELPH A 10 THE COLRT:  Ckay. Petitioners, are ve
10 ACLU OF PENNSYLVANI A: 11 ready to proceed?
Wtold Wil czak, Esquire 12 MB. CLARKE:  Yes, Your Honor.
1; On behal f of Respondents: 13 THE GOLRT: Ckay'
13 PENNSYLVANI A OFFI CE OF ATTORNEY GENERAL: 14 MB. CLARKE  Your Honor, |'d like to
Timothy Paul Keating, Esquire 15 begin by thanking the Court, the clerks, and the
14 Kevin P. Schmidt, Esquire . . .
15 DRI NKER Bl DDLE & REATH 16 courtroomecryer for all of your incredible patience
D. Alicia H ckok, Esquire 17 with all of us over the past few weeks.
16 ;gsgl g P””;S‘Liﬁgv Ezqz: re 18 I'd also like to thank very much our
17 ' - = 19 clients, some of whomare in the courtroom opposing
18 20 counsel, and ny wonderful teamof co-counsel: Mrian
;g 21  <chneider of the Advancenent Project, Vic V@l czak,
21 22 Mke Rubin of Arnold & Porter and his team and Kel by
22 23 Bolana, who is the man behind the conputer. | want to
2 24 thank all of you.
25 25 THE QOURT:  Thank you, Counsel.
Page 1971 Page 1973
1 I NDEX 1 MS. QLARKE. This is a case about a
2 CLOSI NG ARGUVENT PAGE 2 law Act 18, that unreasonably and unnecessarily
3 3 burdens the right of Pennsylvanians to vote.
Petitioners' 4 It's a case about Marian Baker. She is
4 By Ms. O arke 1972 5 a former Republican committeewoman. She was told by
5 Respondents' 6 her poll workers in Novenber that she needed to get a
By M. Hickok 2005 7 newformof identificationin order to vote in the
6 . ‘ 8 future.
, PEtB'yt "\zfegarszb””a' sous 9 Now, Ms. Baker knew from experience
8 10 that last tine she went to PennDOT, it was a four-hour
9 11 wait and there weren't any chairs, and she knew from
10 12 going by the PennDOT of fice that that |ine had not
11 13 gotten shorter.
12 14 So, she called her PennDOT of fice and
ij 15 she asked themfor an accormodation, and they said no,
15 16 you have to cone in like everyone el se. She said,
16 17 well, could | send it in by mail. They said, no, you
17 18 have to come in.
18 19 Ms. Baker knew that she couldn't do
19 20 that, so she didn't vote in My because she coul dn't
i‘l’ 21 get that ID.
22 22 And there are hundreds of thousands of
23 23 peopl e who, according to all sources, |acked the
24 24 identification that they need to vote.
25 25 Here's what the case is not about:
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Page 1974 Page 1970
1 This is not about whether people have earned the right | 1 regulation of the right to exercise the franchi se does
2 tovote. Thisis not about a test as to whether 2 not deny the franchise or make it so difficult as to
3 people go back multiple times, whether people learn 3 anount to a denial.
4 information that's not public, whether people put -- 4 Sinmlarly in DeVlt versus Bartley, the
5 stress their physical stanina or put burdens on their 5 Court held that the test is whether the legislation
6 loved ones, and this is also not a case about 6 regulating el ections, denies the franchise, or renders
7 in-person voter fraud. 7 its exercise so difficult and inconvenient as to
8 The Respondents have agreed that they 8 anount to a denial.
9 are not aware of any in-person voter fraud in this 9 So, the standard here i s not
10  Conmonweal t h. 10 inpossibility. It's not whether someone, if their
11 No, this is a case about a |aw that 11 lives depended on it, could walk or craw or suffer
12 fundarental Iy burdens a right enshrined in the 12 imense pain to get an identification. The standard
13 Constitution, a cherished right to vote. 13 isthe difficulty and unreasonabl eness of the burden.
14 Now, Act 18 and the way it's been 14 Now, after the Court assesses the
15 inplenented violates three separate legal protections. |15 burden, the lawthen directs the Court to determ ne
16 First, the right to vote that's 16  whether the unreasonabl e and unnecessary burden of
17 enshrined in the Pennsyl vania Constitution. 17 voters outweighs the governnental interests asserted;
18 Second, the right to equal protection 18 and here, as we'll show, whether the standard is
19 enshrined in the Pennsyl vania Constitution. 19 strict scrutiny or some internediate standard or even
20 And finally, the way that the | aw has 20 rational basis, the governmental interest does not
21 been inplemented itself violates the |aw 21 justify the significant burden here.
22 | will be focusing ny remarks today on |22 Now, final point on the law we have
23 the way in which the |aw viol ates the Pennsyl vani a 23 pleaded both a facial and an as-applied chal | enge.
24 Qonstitution's right to vote, and we'll be discussing |24 Those aren't different legal arguments; instead, they
25 the equal protection and the statutory violations in 25 just go to whether or not the scope of the injunction
Page 1975 Page 1977
1 our brief. 1 that the Court issues.
2 So, to give a roadmap of ny discussion 2 The facial challenge alleges that the
3 thisnorning. 1'Il first be discussing the law then 3 lawonits face is flawed, and based -- if the Court
4 1'll be discussing the nunbers, then our facial 4 determnes that that is the case, the Court could
5 challenge, and then the evidence as it relates to our 5 issue an injunction enjoining the inplenentation of
6 as-applied chal l enge. 6 the law altogether.
7 So, to begin with the law, Aticle I, 7 The second is an as-applied chal | enge.
8 Section 5 of the Pennsylvania Constitution declares 8 That proof and that argument is that the law as it's
9 that elections shall be free and equal; and it al so 9  Dbeen inplemented, operates to violate the
10 provides that no power, civil or mlitary, shall at 10 Constitution; and there the Court could issue an
11 any time interfere to prevent the exercise of the 11 injunction that enjoins the lawuntil all people get
12 right of suffrage. 12 the identification they need to vote. It could enjoin
13 Aticle I, Section 1, says also that |13 the lawwth respect to peopl e who don't have
14 every citizen to age 21 shall, subject to residency 14 identification.
15 requirements, be entitled to vote at all elections, 15 So, the beginning point of any
16  subject to the General Assenbly's power to regulate 16 challenge are the nunbers. How many peopl e | ack the
17  legislation. 17 1D necessary to vote under Act 18. Al the estinates
18 Now, as the Pennsylvania Supreme Court |18 inthis case, no matter what the methodol ogy and no
19 has applied and interpreted these provisions, they 19 matter who the estinates came from point to the same
20 have held that governmental restriction, like Act 18, |20 conclusion: There are hundreds of thousands of people
21 violates the Constitutionif it is sodifficult asto |21 who lack the ID necessary to vote.
22 amount to a denial. 22 The first estinmate was the Court |ast
23 So, in Wnston versus More, for 23 sunmer inits ruling. After hearing all of the
24 exanple, the Court held that elections are free and 24 evidence, the Gourt ruled that the nunber is "sonmewhat
25 equal within the meaning of the Constitution, when the |25 nore than 1%" That was 89,000 at the tinme, and
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Pages 1978..1981

Page 1Y/7o

Page 1YoU

1 “significantly less" than 9% That was 780, 000. 1 The fifth estimate was done by
2 Now, the next piece of evidence is 2 Dr. David Marker. Dr. Marker is hired by foreign
3  Rebecca Qyler. And until recently, she was the policy | 3 governments and the United States government to create
4 director at the Departnent of State. Last year, the 4 surveys and to eval uate the surveys of other people.
5 Court based its assessnent on Rebecca Oyler's 5 Wiat he did in this case was to
6 testinony. 6 evaluate a survey inplemented and presented | ast
7 Now, Rebecca Oyler testified this year 7 summer by Dr. Matthew Barreto. Dr. Barreto's survey
8 and now she thinks the nunber is more like 4 to 5%of 8 was designed to find out how nany peopl e | acked any
9 registered voters, and that woul d be about 320,000 or 9 kind of IDunder the statute, not just -- not just
10 400, 000 peopl e. 10  PennDOT IDs, but any kind of ID
11 The third estimate cane fromSecretary |11 What Dr. Barreto found was that 710, 000
12 Aichele. Secretary Aichele testified before the 12 people lacked the 1D needed to vote. That excludes
13 Senate Appropriations Commttee, and she was asked 13 what he found about non-conformng nat ches.
14 what the State's estimate was, and she cited to a 14 He al so found significantly that of the
15 study done in Philadel phia by the Conmttee of 15 people who didn't have a PennDOT ID, only a very smal |
16  Seventy; and in that study, the Comittee of Seventy 16 percentage of those people had another formof ID a
17 found that 3.5%of the voters who showed up at the 17 nilitary card or a student ID Qily a small
18 polls lacked | D necessary to vote. 18  percent age.
19 If you take that percentage and apply 19 So, what we did this year is we asked
20 it statewide to the people who showed up at the polls |20 Dr. Marker to ook at Dr. Barreto's nethodol ogy, which
21 in Novenber, that would get you about 190,000 people. |21 was criticized |ast year both by opposing counsel and
22 That clipis Exhibit 1529. 22 by the Court.
23 Now, the fourth estinate was a project |23 Wiat Dr. Marker concluded was that in
24 that the Departnent of State did |ast sumwer, and the |24 fact Dr. Barreto's survey nethodol ogy was reliable and
25 Departnent of State tried to match the people inits 25 it was -- it met regular standards for survey

Page 1979 Page 1981
1 registration database, the SURE database, with the 1 et hodol ogi es.
2 people in the PennDOT dat abase who had driver's 2 So, based on Dr. Marker's analysis, he
3 licenses or non-driver's |Ds. 3 concluded that the order of magnitude of Dr. Barreto's
4 Wien they did that match, they found 4 conclusions remained valid; that is, that hundreds of
5 that 759,000 peopl e who are registered voters did not 5 thousands of people lack ID
6 have a formof identification in the PennDOT database. | 6 The next estimate was done by
7 Now, they took that nunber seriously 7 Dr. Siskin. Dr. Siskinis an expert in statistics and
8 enough that they mailed letters to every one of those 8 mthematics. He has done work for the FBI, the QA
9 759,000 people telling themthat they better get IDs. 9 the Department of the Navy, and the Attorney General's
10 Now, this year, Deputy Secretary Royer |10 office.
11 testified that 150,000 of those letters came back. 11 Wiat Dr. Siskin did was a refinenment of
12 So, the best estimate fromthat exercise was 600, 000 12 what the Departnent of State did last summer. He
13  voters. 13 matched to the SURE database with the PennDOT
14 Now, in testimony |ast year, another 14 database; but he went further than the Departnent of
15 Departnment of State enpl oyee, M. Burgess, testified 15 State went last sunmer to be very, very conservative
16 that they did another exercise, and that was to | ook 16 in his concl usions.
17 at how nany people had -- were in the PennDOT 17 He took out all of the ineligible
18 database, but whose |icenses had been expired for more |18 voters. He took out all of the people who had
19 than a year, and therefore, they would be unable to 19 out-of-state driver's licenses, or for whomthat had
20 vote, too. 20 been reported; and then what he did is went through a
21 This was the nunber that the Court 21 series of 12 steps to do a natching.
22 asked a witness about the other day, and that nunber 22 And the 12 steps started with sinple
23 was about 500,000. There were 500,000 people in the 23 things like matching driver's |icense and Soci al
24 registered voter database who had an ID, but it was 24 Security nunbers, and then got nore and nore | oose, |
25 expired, and it couldn't be used for voting. 25 woul d say, matching first names or addresses that were
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Page 1YoZ Page 1Yo04
1 near. 1 wasn't required.
2 At the conclusion of the 12 steps, he 2 But that's not what Dr. Siskin set out
3 didanaudit to deternmine the error rate. He took 3 todo, and he said that. He understood that people
4 account of the error rate and he came up with an 4 nove away, people nove in, people die, new people
5 estinmate. 5 register.
6 He al so went and | ooked at the peopl e 6 What Dr. Siskin's project was designed
7 who had driver's licenses, just like M. Burgess did 7 todowas to come up with an estinate of orders of
8 last sunmer, but whose driver's licenses or |Ds were 8 magnitude. It was not to identify ever single person
9 expired for nore than a year and who therefore woul d 9 with precision.
10 not be able to vote with those |Ds. 10 The third problemwith Dr. Vécker was,
11 Dr. Siskin's conclusions -- and those 11  he criticized the match process itself. He just said
12 were Exhibit 2096b -- were that 251,000 regi stered 12 it can't be done; that databases don't talk; they're
13 voters do not have -- are not in the PennDOT database |13 not reliable. But unfortunately, Dr. Vécker had not
14 at all; that is, they don't have a PennDOT ID, a 14 been given any information about any of the other
15 driver's license or an ID 15 estimates or work that had been done.
16 He al so found that 259,000 voters had a | 16 In particular, he wasn't aware that
17 PennDOT 1D but the IDwas expired for nmore than a 17 last summer when the Departnent of State didits
18 year and can't be used for voting. So, that was 18 match, the reason it did it was so those databases
19 511,000 registered voters in all. 19 could talk to each other better. Basically, they did
20 Now, the Respondents brought in 20 the backfill and they did it so that they could add
21 Dr. Wecker to criticize -- specifically to criticize 21 nunbers and so the databases could talk to each other.
22 Dr. Sskin's nethodol ogy. Dr. Vécker was the person 22 M. Mrks also testified at length in
23 who drew the circles around universities. 23 this hearing about all of the efforts that he has nade
24 Now, Dr. \Mcker's criticisnms are not 24 and his office has nade over the past ten years to
25 credible and they're not reliable; and | don't have 25 inprove the quality and the amount of data in the SURE
Page 1983 Page 1985
1 timeto go through all of them but 1'mgoing to talk 1 database.
2 about three of the key problens with Dr. Vecker's 2 So, for these reasons and others,
3 testinony. 3 Dr. Vécker's criticismof Dr. Siskin aren't credible
4 First, Dr. Siskindid his work based on | 4 and shouldn't be given any weight; but there is
5 the assunption that the nunber of people who | acked 5 something that we can do with Dr. \cker's nunbers.
6 PennDOT IDs was probative of the nunber of peopl e who 6 The one place he put nunbers in was he
7 lacked any kind of 1D authorized by the statute. 7 saidthere's some voters on the list of Dr. Siskin
8 Dr. Vécker called this the biggest leap | 8 that shouldn't be counted, and essentially what he
9 of logic I've ever seen. But this wasn't a |eap of 9 said was there's 144, 465 peopl e who shoul dn't be on
10 logic at all. It was, infact, the basis for Act 18; |10 Dr. Sskin's list. So, let's give himthat.
11 and Act 18 providing that the PennDOT | D was supposed |11 And if you look at that number, if you
12 to be the IDof last resort. 12 take those nunbers, subtract themfromDr. Siskin, you
13 It was the basis for the Suprene 13 still get a very large nunber, 366, 000.
14 Court's concern and why the Suprene Court remanded the | 14 So, those are the estimates fromall
15 case to this Court, and it was the fact that so few 15 sources and all in the same order of mnagnitude; but
16  PennDOT I1Ds had been issued that this Court 16 when one is trying to understand the magnitude of this
17 enjoined -- prelimnarily enjoined the case. 17 problem the other half of the equation is how many
18 So, it isnot at all abigleap of 18 people have gotten IDs so far. That is Exhibit 2072
19 logic to say that the nunber of people who lack IDs is |19 The nunbers are very small. Infinitesinmal conpared to
20 probative of how many people lack IDs at all. 20 the huge nunbers who lack ID.
21 Anot her problemof Dr. \Mécker's, the 21 So far, fromthe beginning of this --
22 second of the three that I'mgoing to raise today, is |22 when the lawwent into effect, there have been 3,830
23 he assumed that Dr. Siskin's purpose was to identify 23 Departnent of State IDs, and 2,530 of those have been
24 every single person who |acks IDs; and he said, | have |24 since Septenber 25th, 2012. That's a very significant
25 never beenin litigation where that kind of precision |25 day here, because that's the day that the Depart nent
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Pages 1986.. 1989

Page 1Yo00b Page 1Yoo
1 of Sate cane in and said, we get it. V& recognize 1 requirenents of federal |awand state |aw and security
2 that our process hasn't been good so far. Sothisis 2 issues. So, that has been acknow edged by everyone.
3 the day we're going toreally doit. So, there have 3 The second issue related to the first
4 been 2,530 since then. 4 is you have to go to PennDOT to get the ID. There are
5 Since the law has been in effect, there | 5 only 71 locations throughout the Cormonweal th. N ne
6 have been 12,981 PennDOT free IDs for voting issued 6 counties don't have any PennDOT |ocation at all; 13
7 and only 3,860 since Septenber 25th. 7 counties only open one day a week; and nine counties,
8 Now, one has to ask why in the 16 8 it's only open two days a week. This contrasts with
9 nonths since this law was inplenented, why didn't the 9 the 9,300 polling places around the Conmonweal th, down
10 state try to figure out how many people |ack |D? 10 the street, around the block, a nile or two away.
11 A nunber of witnesses, including 11 Now, Act 18 inposes absol utely no duty
12 Rebecca Oyler, said that woul d be a very useful 12 on PennDOT to increase the nunber of |ocations or
13 exercise to determne howto get people IDs; and they |13 increase the hours of operation. As M. Mers told
14 hired Dr. \Wcker, who in other circunstances, is known |14 us, he and his staff make that decision, and they make
15 for doing very conplicated and different work, but 15 it based on their own considerations.
16 they didn't do that. 16 PennDOT has shown itself to be a
17 Secretary Aichele obviously thought it |17 reluctant participant in this project. Petitioners'
18 was a good idea because she announced at a press 18 Exhibit 27 which was introduced | ast year showed that
19 conference that she was going to do another match, but |19 PennDOT opposed an earlier version of this |aw and
20 they never did. And | believe that the Court can draw |20 said that it would tax -- it would burden its, quote,
21 aninference fromthe fact that this work was never 21 already taxed driver's license centers.
22 done. 22 Secretary Aichele testified |ast sumer
23 Now, in Respondents' opening argument, |23 that the Department of State asked the Departnent of
24 they clainmed that these nunbers are a small segnent of |24 Transportation to use nobile units to get people IDs,
25 the popul ation; and what are they saying? It's true 25 but PennDOT said no. That was in the transcript |ast
Page 1987 Page 1989
1 that thisis avery small percentage, a small 1 year at page 998.
2 percentage of the overall voters, but these are 2 Now, the Departnent of State knows and
3 people. These aren't segnents. 3 knewthat this fact that you had to get to PennDOT
4 VWul d we accept 100, 000 peopl e bei ng 4 posed a problem And they said in Exhibit 1677,
5 deprived of freedomof religion? \Wuld it be okay if 5 "PennDOT has said that there are 71 photo centers
6 89,000 people or even 50,000 peopl e were deprived of 6 around the state. Someone may chal | enge the | aw based
7 theright to bear arns, or subjected to unreasonabl e 7 onthe fact that there are only 71 photo centers, and
8 search and seizure? O course not.  course we 8 some people may not be able to get an I D without
9 wouldn't. 9 significant costs to get to a photo center."”
10 This is the same thing here, we're 10 They knew this was a problem And in
11 talking about individuals and not segments. These are |11 the sane docunment, in talking about people in care
12 rights directly bestowed on individuals, and they are |12 facilities said that a personin a care facility mght
13  cherished rights. 13 not be able to get an ID. Quote, "the elector may not
14 So, far | have talked about all of the |14 be well enough to go to a PennDOT photo ID center to
15 sources that have pointed to very |large nunbers, but 15 get anew!ID The individual may then claimthat he
16 next I'mgoing to talk about our facial challenge; 16  or she has been deprived the right to vote."
17 that is, the structural defects of Act 18 that operate |17 The Departrent of State card, the DB
18 to inpose unnecessary burdens on voters. 18 card, doesn't cure these facial defects. It is
19 The first is -- the first structural 19 entirely a creation of governnental adninistrative
20 flaw has al ready been recogni zed by the Supreme Court |20 discretion. The Departnent of State created it, they
21 and acknow edged by the Respondents, and that is the 21 nade the rules, they changed the rules, and thereis
22 lawprovides that the ID of last resort would be the 22 nothing guaranteeing that they won't take it away.
23 PennDOT 1D 23 Here' s how Jonat han Marks, the hi ghest
24 And now everyone understands that that |24 ranking career official in charge of elections, put
25 can't be the ID of last resort because of the 25 it. He was asked, "the Departnent of State has the
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Pages 1990. . 1993

Page 19390

Page 19392

1 authority to make these choices, to establish these 1 comonly, every day, in every other transaction; but

2 requirenents" -- referring to the Departnent of State 2 they're not included here.

3 procedures -- "correct?" Answer: "That's correct, 3 The Department of State again was so

4 yes." "O toelinnate the requirenents, correct?" 4 concerned about this issue, they were concerned about

5 Answer: "Correct." Question: "The Departnent of 5 the possibility of -- here's what ny quote,

6 State controls the requirenents for howthe DC5 card 6 "disenfranchi sement through happenstance beyond the

7 isto beissued, correct?" Answer: "l would say to 7 control of the elector" -- that was Petitioners'

8 some extent, correct, yes." Question: "And the 8 Exhibit 1562 -- "that they reconmended a change in the

9 Departnent of State could also elinnate the D35 1D 9 Bill that everybody be allowed to vote absentee."

10 card altogether; is that right?" Answer: "Yeah, 10 The legislature didn't do that.

11 theoretically, we could." 11 The fourth and final issue with --

12 But this is not just a theoretical 12 fundarental problemwith Act 18 is that there's no

13 problem There is areal risk that the Departnent of |13 safety net. There's no real safety net that allows

14 Sate could soneday -- maybe not today, maybe not 14 peopl e who don't have IDto come to the polls and cast

15 tonorrow -- but could sonmeday elimnate the D06 card. |15 a regular ballot.

16 Representative Darryl Metcalf is a key |16 M chi gan and New Mexi co have those

17 supporter of this law, and he chal | enged the 17  kinds of safety nets. If you go to the polls and you

18 Departnment of State over its decision to issue these 18 don't have an ID, you can sign a declaration or an

19 cards. 19 affirmation saying that you are who you say you are,

20 He clained that it's not authorized by |20 and they will allowyou to vote, to cast a regul ar

21 Act 18 and Representative Steve Barrar agreed. Some 21 hallot.

22 exhibits that were adnitted at the end of this case 22 Georgia all ows people to -- everyone to

23 without being shown or discussed showthis, and those |23 vote absentee; and |ndiana, everyone over 65 or with a

24 are Exhibits 1446 and 1447. 24 disability can vote absentee.

25 The third facial problemwith Act 18 is |25 Pennsyl vani a doesn't have those rul es.
Page 1991 Page 1993

1 thelist of IDs that are available for voting. This 1 In Pennsylvania, it's -- there is already a very

2 isthe strictest, narrowest list in the country, and 2 narrowand restricted list of the kinds of tinmes that

3 there are two problens with the list. 3 people can vote absentee; and Act 18 actually nade it

4 (ne is that it requires expiration 4 harder by requiring you to put a Social Security

5 dates, even on IDs that don't typically have 5 nunber or a driver's license in your absentee ballot.

6 expiration dates, like college and university IDs, or 6 So, these four provisions of Act 18 are

7 veterans' |Ds. 7 fundamental and foundational. They can't be changed.

8 Now, when the |aw was being di scussed, 8 They can't be changed by assurances that sonething new

9 the Department of State was aware of this problem and | 9 wll happen. So, it's for this reason that we have a

10 no one at the Departnent of State thought that there 10 facial challenge, and we're asking the Court to enter

11 was any good reason to have expiration dates. 11 a permanent injunction enjoining the enforcement of

12 M. Qyler, the policy director, agreed |12 this |aw

13 during this trial that you don't really need an 13 But in addition to the structural

14  expiration date if the purpose of an IDcard is 14 defects, the manner in which Act 18 has been

15 identity. You just need the card to look like the 15 inplenented al so has resulted in a public

16 person. But the legislature decided to put in 16  overwhel mingly unaware of the fact that there is a

17 expiration dates anyway, even though they're not 17 free identification card available for voting; and it

18  needed. 18 also, when people get to PennDOT, has resulted in

19 The other problemwith the list is the |19 unnecessary and unreasonabl e burdens and peopl e unabl e

20 kinds of IDs is very narrow. It doesn't include IDs 20 to get IDs.

21 issued by school districts at all. It doesn't include |21 So, | want to first start with the

22 IDs issued by nunicipalities, except IDs issued to 22 education. The state spent $4 nillion last fall on

23 their enployees, but not to other people. It doesn't |23 its "showit" canpaign on radio, TV and bill boards.

24 include lists of IDcards issued by private enployers. |24 Dr. Diana Mitz, who is a Professor at the Lhiversity

25 These are ID cards that are used 25 of Pennsylvania and a Fellow at the Anrerican Acadeny
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Pages 1994.. 1997

Page 19394

Page 1930

1 of Arts and Sciences, cane and expl ai ned graphically 1 poll tocirculate -- the fact that the Departnent of

2 why the "showit" canpaign -- what was the matter with | 2 Information [SIQ sent information to the poll workers

3 the "showit" canpaign. 3 is also a good exanple of the distinction between

4 The issue was it didn't tell people 4 theory and practice.

5 that there was an IDthat's available for free without | 5 They didn't do any survey to see if the

6 docunentation, let alone telling people where they 6 poll workers were already using it. M. Royer talked

7 couldgotoget it or howthey could get it. 7 about going to a handful of polling places and said

8 Now, instead what she testified was the | 8 everything was fine. But the proof is in the pudding.

9 focus of that canpaign was telling peopl e who al ready 9 The witnesses who testified here overwhel mingly said

10 had IDs that they needed to bring them 10 that they didn't see anything, they didn't hear

11 Now, the State did have a 1-800 nunber |11 anything.

12 and a website, and Dr. Mitz testified again 12 Ms. Norton testified that she asked

13 graphically howdifficult -- she testified and showed |13 when they told her that she would need a driver's

14 howdifficult it was for even her to navigate that 14 license or a passport.

15 website or deal with that 1-800 nunber. 15 Now, | want to say here that the point

16 Now the fact that there was no 16 is not to blame the governnent officials. They worked

17  education about the Departrment of State IDwas not an |17 hard. This isn't a question of blane or gotcha, or

18 accident. It was intentional, and Deputy Secretary 18 you have got the wong information out there.

19 Royer adnitted this in the trial. 19 The point here isit's the very

20 Wiat he said -- he was questioned about |20 government officials who are putting out this

21 why there was no -- no advertising about the 21 information that are getting it wong. They're not

22 Departnent of Sate ID and he said, we didn't want to |22 getting it right.

23 confuse voters by putting out that the ID that nost 23 And the other point is that it doesn't

24 peopl e have never heard of, woul d someday woul d be 24  mtter, fromthe point of viewof the voter, if they

25 needed for voting, and therefore, cause confusion. 25 don't get the information. It doesn't natter whether
Page 1995 Page 1997

1 o, the Departnent of State's 1 the people are operating in good faith or bad faith.

2 information canpaign reveal s the wide divide between 2 Now, M. Mers referred throughout his

3 what the Departnment of State issued fromHarrishurg 3 testinony to this idea of shared responsibility; but

4 and what actually nmade it into the hands of the 4 if the information isn't there, if there's not

5 voters. 5 information that there is a card that's free, that you

6 [t's the distinction between theory and | 6 don't need docunents for, or where you can go to get

7 practice, and it's the distinction between quantity 7 it or howcan you get it, how can we expect registered

8 and quality. 8 voters to take that responsibility that M. Mers

9 Wth all of the flyers, all of the 9 talked about?

10 panphlets, all of the informational bulletins, most of |10 Now, education wasn't the only probl em

11 themthat are in evidence in this court do not mention |11 The process that unfol ded over the last 16 nonths has

12 the Departnent of State ID. If they do, they don't 12 been chaotic and unpredictabl e and unnecessarily

13 explain what it is, where you can go to get it, that 13 burdensone.

14 you don't need docunents. 14 Sone of the problens are getting to

15 Anot her exanpl e of this difference 15  PennDOT, and others are what happened when you get

16  between theory and practice is libraries. Respondents |16 there. The voters' stories illustrated both of these

17 nmentioned libraries, but in testinony by Ron Runan 17 probl ens.

18 which we put in wthout reading, M. Ruman said really |18 Patricia Norton lives in Viémel sdorf,

19 all they did was ask the Library Association if they 19  Pennsylvania, Berks County. She has voted in the sane

20 could send a PDF and a link to libraries. 20  nunicipal borough for 48 years. She gets around in a

21 There's no evi dence that anyone got 21 wheelchair and travelling in a car is painful for her

22 information froma library and the evidence that there |22 and difficult because nost cars don't have

23 is, M. Rogoff and Ms. Carty went to libraries, and 23 wheel chairs.

24 they didn't find anything. 24 Ms. Norton wanted to get an ID, soin

25 The fact that poll workers went to the |25 Qctober, she called her friends in Reading who drove
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Page 1YYo

Page ZUUU

1 20 mles to get her and then they drove 45 nminutes to 1 the evidence in this case shows that is not true.

2 Shillington. Wen Ms. Norton got there, and got in, 2 Exhibit 1591 was an exanpl e.

3 they told her, you have to pay $13.50. She said no, | | 3 M. Mers said only that PennDOT

4 think it's free. They said, no, you have to pay. 4 occasional |y woul d al | ow peopl e to nake appoi nt ments

5 So, now there was another probl em 5 to bring in groups.

6 Ms. Norton pulled out her wallet to give themthe 6 (Once you' ve gotten to PennDOT, the

7 $13.50; but they said, no, we don't take cash. W 7 testimony is that the application is inconsistent and

8 only take checks or noney orders. 8 erratic. There are long lines, people are being

9 To get a noney order, you have to get 9 charged. Even Secretary Aichele last summer called on

10  back in your car, and you have to go to anot her 10 PennDOT to put its best people on the line, citing bad

11 location. You have to get out of the car, and then 11  experiences she had had in other states. But she knew

12 you have to get the money order and cone back. 12 there were no best people. There were no ot her

13 Ms. Norton couldn't do that. Here's 13 people. They had the people that they had.

14 howyou -- here's how she explained it: 14 She testified to this at pages 1001 and

15 Xx VI DEO PLAYED AS FOLLO/E. 15 1003. There's no better exanple of how this system

16 THE WTNESS:  "The peopl e who can 16 did not work than the story of the peopl e who got

17  drive, when you can drive, you don't think about it. 17  thensel ves to PennDOT; waited in line to try to get a

18 You just doit. You hopin and you go. And you don't |18 Departnent of State, a DOS ID, and were turned away.

19 understand the problenms it creates when you can't do 19 (ne of those hundreds, there were

20 that." 20 dozens who were registered to vote, and dozens who

21 M. QLARKE: V¢ had nany ot her 21 didn't get the IDin time to vote. The evidence of

22 witnesses testify about simlar stories. W had 22 this is the database created by the Departnent of

23 Ms. Marsh. Ve had Andrew Rogoff, who was a part ner 23  Sate. This was the SharePoint database. That was

24 of one of Philadelphia s largest law firms, who spent |24 Petitioners' Exhibit 71.

25 two to three hours over the course of six nonths 25 Peopl e who went to PennDOT to get an
Page 1999 Page 2001

1 nmaking miltiple calls, on hold, arguing, getting 1 ID aDX®BID and couldn't get one were recorded in

2 different answers. 2 that database. M. Mirks explained it in detail the

3 If it takes a |awyer with 35 years 3 first tinme he cane.

4 experience to get his father-in-law-- his 4 Now, M. N ederberger testified about

5 father-in-lawan ID, how can we expect the rest of 5 the data. He crunched the nunbers and he testified

6 Pennsylvania voters to navigate the systemw thout an 6 what the data in the database showed, and here's what

7 advocate like hin? 7 it showed: There were 613 peopl e who cane to PennDOT

8 Respondents' counsel has suggested in 8 toget the newDO5 ID, who were put into this

9 cross-examnation questions that sonehow peopl e don't 9 exceptions process, 613 people.

10 have to go to PennDOT ID but M. Mers, who knows, 10 Now, of that, 473 people came on or

11 said this was not true. You have to go to PennDOT. 11 after Septenber 23 -- Septenber 25th. Those were the

12 He said you have to go to PennDOT in 12 people that that was an inportant date because that's

13 99%-- 99.9%of the situations; that the situations 13 when now the Departrment of State's going to get it

14 where people don't have to go to PennDOT, he said, 14 right; but 473 peopl e who cane to PennDOT on or after

15 were very rare. 15 that date went honme without a DOS ID.

16 Sure, you can use online if you want to |16 Now the database al so shows what

17  renew your driver's license, but that costs money. 17  happened with these people. 146 of themwere

18 You need a credit card and your driver's license can't |18 registered to vote, but turned away anyway; and 130 of

19 have been expired for nmore than six nonths. 19 themwere actually registered before the deadline --

20 And yes, you can use the mail for part |20 that was Qctober 9th -- but they didn't get their I1Ds

21 of renew ng your driver's license; but according to 21 before Hection Day.

22 M. Mers, you still have to come in to PennDOT. 22 Now, on cross-exam nation yesterday

23 There was al so a suggestion in 23 M. Nederberger conceded that two of those people --

24 questions by Respondents' counsel that sonehow if you |24 well, on cross-examnation he was shown data to see

25 called PennDOT, they would get a ride for you. But 25 that -- to showthat the Department of State database
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Page ZUUZ

Page ZU0U4

1 was wong, so he conceded that two of those people 1 mddle class black wonen, veterans, young disabl ed

2 shouldn't be in there, so that would take it down to 2 people, a Latina housewife. Every one of them spoke

3 128 3 about the right to vote. Sone were articulate and

4 Now, during this trial, Respondents' 4 even lyrical. Sone were nore straightforward. But

5 counsel clained that the Departnent of State database 5 every one of themsaid the sane thing, there was a

6 was wong. It was inaccurate, and that there were 144 | 6 common thread.

7 peopl e whose nanmes shoul dn't be on there. So, we 7 It was the pride in this comon thing

8 didn't necessarily agree with them but we said, okay, | 8 that we share, this Anerican nagnificence that we all

9 let's just take those 144 people out and let's see 9 have the right to choose our |eaders.

10 what happens. 10 Here's how M's. Norton put it.

11 Vre there registered voters who still 11 (M DEO PLAYED AS FOLLOMB: )

12 tried and failed to get to IDs? V¢ matched them 12 Q I's voting inportant to you?

13 person by person, and the answer is yes. There were 13 A Yes, it is.

14 still hundreds of people who went to PennDOT, and 14 Q Coul d you tell me why?

15 there were still registered voters who were turned 15 A | think it should be inportant to all of us.

16 away, and didn't get their IDs intine to vote. 16 V¢ all have a stake in what's going on in our life and

17 The nunbers are there are 469 people in |17 we need to respect the peopl e who went before us, and

18 the exceptions process; 330 of themcane after 18 went through all kinds of grief to give us that right.

19  Septenber -- on or after September 25th; 71 of them 19 W need to take advantage of it.

20 were registered voters; and 58 of themwere validly 20 (M DEO ENDS.)

21 registered to vote before the election but didn't get |21 M. QLARKE: 150 years ago, not so far

22 their |IDs. 22 fromhere, President Lincoln issued a chall enge:

23 Again, taking -- giving credit to the 23 "Government of the people, by the people, and for the

24 cross-examnation, that nunber would go down to 56, if |24 people shall not perish fromthis earth.”

25 there were two entries that were wong. 25 It's that right of self-governance that
Page 2003 Page 2005

1 Now, fromour perspective the two 1 people around the globe are risking their lives for

2 nunbers are actual |y somewhere between what the 2 now It's that right that people throughout our

3 database shows and taking the 144 out, and 3 history have given their life for. That's why we're

4 M. Nederberger testified about that even under, and 4  here today, and that's why we're asking this Court to

5 that is the third page of our Exhibit 2136. 5 issue this injunction.

6 But there are two conclusions that you 6 Thank you very much.

7 can drawfromthis matter. First is that there were 7 THE CORT:  Thank you, Mss O arke.

8 hundreds of people, even after the Department of State | 8 V' || take ten ninutes before we go

9 saidthis would be fine, hundreds of people who were 9 into the other argument.

10 turned away, dozens who were registered voters. 10 MR KEATING Thank you.

11 But the other point is that 11 (OOURT RECESSED AT 10:44 AM A\D

12 Respondents' argument is based on -- is based on the 12 RECONVENED AT 10:57 A M)

13 claimthat their own nunbers, their own database, was |13 THE BAILIFF:  Court is in session.

14 wong and can't be trusted, and their own systemcan't |14 THE CORT:  Thank you, Counsel ors.

15  be trusted. 15 MB. HKX:  Good norning, Your Honor.

16 If you can't -- and these are the very |16 THE CORT:  Good morning.  The

17 agencies that are supposed to be inplenmenting this 17 Departnment of State gets an hour.

18 law If they can't do it in 3,000 or 2,500 people, 18 Arthur, we'll give the counsel an hour

19  how can they possibly do it with 10,000 or 100,000 19 to present her argunent.

20 peopl €? 20 MB. HCKX  Your Honor, |, too, would

21 Your Honor, throughout the course of 21 like to thank you for the time and the effort and the

22 this lawsuit, many, nmany peopl e have cone in to 22 attention that you have paid to this case, to the

23 testify about what the right to vote neans to them 23 record that has been built before you, and to the

24 They have cone fromall walks of life and all corners |24 testinony that you have heard.

25 of this Coomonwealth. They are ol der white wonen, 25 | would like to thank the attorneys
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1 that | have had a privilege of working with, 1 presunption.
2 M. Keating, M. Schmdt, M. Hitchison and the 2 That the General Assenbly does not
3 attorneys and enpl oyees of the Respondents and of 3 intend to violate the Constitution of the United
4 non-parties who have been brought into this case, and 4 States or of this Commonweal th, and they have not
5 who have worked tirelessly and diligently to answer 5 overcone that presunption.
6 the questions of this Court, of Petitioners, and of 6 As well, you are to presune that the
7 us. 7 General Assenbly intends to favor the public interest
8 THE QORT: | thank all, Respondents, 8 as against any private interest; and what you have
9 Petitioners. You all have worked hard. | appreciate 9 heard and the record that is before you denonstrates
10 it. 10 absolutely that what was done here in inplenenting Act
11 MB. H QKX Thank you, Your Honor. 11 18 was undertaken and done to favor the public
12 Your Honor, | was struck by one of the |12 interest, and not just individual private interests.
13 things that was said. The statenent was nade, "there |13 Your Honor, in looking at a statute,
14 wvere no best people." And actually, Your Honor, | 14 you begin always with the | anguage of that statute.
15 think if you look at the record that was nade over the |15 Act 18, as enacted -- not as the Bills
16 past three hearings, the record that was nade in the 16 were drafted, not as the legislative analysis was done
17 trip to the Supreme Court, what you will see is that 17 when it was before the House in one iteration or
18 it isnot true at all that there were no best people. |18 another -- sets forth a list of forns of proofs of
19 What is true is that people take the 19 identification that reflect the General Assenbly's
20 responsibilities that they are given very seriously, 20 concern for the very groups that you have heard
21 and that those responsibilities cross. They are not 21 counsel argue about here.
22 just about doing something quickly. They are about 22 They say that there are groups of
23 doing it right. 23 people who are less likely than others to have a
24 Thi s case cane before you because the 24 secure PennDOT product. That's true. That's what the
25 Ceneral Assenbly wanted to enact a statute to protect |25 General Assenbly recognized. That's why the General
Page 2007 Page 2009
1 theintegrity of the electoral process; and protecting | 1 Assenbly set up an entire list of proofs of
2 that integrity requires doing sonmething right, and not | 2 identification.
3 just doing sonething expediently, and not just doing 3 Now, when you | ook at the peopl e that
4 sonething fast. 4 they brought before you, alnost every one of them--
5 As Your Honor is awere, the Secretary 5 and we'll talk about M. Proctor separately; but all
6 of the Coomonweal th is charged with inplenenting and 6 of the others that they brought into this courtroom
7 adnministering the Hection Code; and when she does so, | 7 are people who fit into a very specific category.
8 she looks at the statutes as they are witten, as they | 8 They are peopl e who are noving into
9 are enacted, and this Court has been instructed tine 9 that senior citizen process. The people that Kelly
10 and time again by the Supreme Court that a statute is |10 O Donnell spoke to you about who are in the process of
11  only to be found unconstitutional if it clearly, 11 coning within the aegis of the Department of Aging,
12 palpably and plainly violates the Constitution. Act 12 because as they age, they face specific chal | enges,
13 18 does not fit into that category. 13 sone of which will cause themto live |ess
14 This Court has al so been told through 14 independent!y than they otherw se had, and the
15 the Satutory Construction Act, that when it looks at |15 Departrment of Aging has been reaching out specifically
16 a statute, it enploys certain presunptions. You' ve 16 to those people, and reflects the Conmonweal th's
17  heard not hing about those presunptions today. 17 commitrent to those peopl e.
18 (ne of the presunptions that it enploys |18 But Act 18 al so addresses those peopl e.
19 that's set forthin 1 Pa.CS 1922 is that the General |19 And Your Honor, in all of the nunbers they have
20 Assenbly does not intend a result that is absurd, 20 nmentioned, they have not tal ked about the nunbers that
21 inpossible of execution, or unreasonable. They have 21 are relevant to that group. Here are those nunbers.
22 not overcone that presunption. 22 There are 2,042,166 people in the
23 The second presunption is that the 23 Conmonweal th of Pennsyl vani a who are over the age of
24 General Assenbly intends an entire statute to be 24 65, if you use the 2012 census estimate of that age
25 effective and certain. They have not overcone that 25 group.
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1 PennDOT has testified through Kurt 1 license for a non-photo ID
2  Mers, that there are 1,735,337 people in that age 2 Now, M. Rogoff says that his father
3 bracket alone who are active drivers now 3 got an enpty envel ope, and then there were probl ens
4 In addition, there are 198,941 peopl e 4 with that envelope, that he then had to call and nake,
5 inthat age group who are over the age of 65 who have | 5 you know numerous phone calls.
6 turned intheir license and gotten an ID without a 6 But you know what? PennDOT was able to
7 license. 7 say, here's the Department where that letter went,
8 In addition, you heard M. Marks 8 here's what happened, and they gave himthe substitute
9 testify that there are 12,379 persons who are 9 ID
10 permanent absentee or permanent alternative ballots. 10 In addition, M. Rogoff testified that
11 And you have heard the testinony of 11 when he wal ked into his father-in-law s building he
12 Kelly ODonnell, who cane in here and sai d, when the 12 saw posted on the wall the fact that that facility
13 statute provided for three different kinds of licensed |13 offers conpliant ID. If he had chosen to avoid the
14 care facilities, that reached to 130,000 residents, 14 phone calls and the chasing around to find out what
15 because there were 81,000 in nursing hones, 47,000 in |15 happened to the card that sonmehow was not in the
16  personal care, and 1,200 in assisted |iving 16  envel ope, he coul d have sinply have gone to the front
17 facilities. 17 desk of the residence and gotten a conpliant ID
18 Wien you add all of those up, you can 18 That is their own witness, Your Honor,
19 see that the statute itself contenplated and carefully |19 who sets that up.
20 provided for having identification and proofs of 20 They al so have asked the Court to draw
21 identification available to the very persons that they |21 an inference fromthe fact that no additional natch
22 say are the persons who need a proof of identification |22 was done. But consistently, they have ignored what it
23 and may not be able to get it from PennDOT. 23 was that was being undertaken in order to do the match
24 There is no gap that appears on the 24 inthe first place.
25 face of those nunbers; and if one exists, it has not 25 As Your Honor has heard, the SURE
Page 2011 Page 2013
1 Dbeen established by the testinony or the evidence of 1 database is a collection of information about real
2 recordinthis case. Therefore, it cannot be laid at 2 people, people who are essential to the electoral
3 the feet of the statute. 3 process in this state. It is critically inportant
4 Moreover, it cannot be laid at the feet | 4 that the information in the SURE database be accurate.
5 of the Cormonweal th, which has designated an entire 5 The SURE database is a systemfrom
6 Departnent of Aging specifically to reach out to these | 6 which people -- fromuwhich the Commonweal th draws in
7 people, to neet their needs, to use things such as the | 7 conplying with state laws, in conplying with federal
8 Shared-Rde and other prograns, to do other things 8 laws, and interacting with the county boards of
9 including having special people who will listentothe | 9 electors.
10 conplaints of whatever nature and address them 10 Wien they asked PennDOT to try to match
11 And you heard Ms. O Donnel | testify 11 the databases, it was so that they could take
12 that it is her responsibility as point person to 12 information, information that you have heard was
13 address the needs and questions, and those are needs 13 required by federal lawto be used in registration
14 and questions that have not come to her. 14 processes and in voting processes, and make certain
15 It also cannot be laid at PennDOT" s 15 that they had as much of it as possible in the SURE
16 feet. And | know that you hear conplaints over and 16 database w thout causing i nconvenience to the
17 over again fromPetitioners' side of the table; but 17 individuals.
18 what you al so heard fromPetitioners' side of the 18 Wiat they haven't said to youis --
19 table is that M. Rogoff went onto the internet and he |19 because they have focused on the 759,000 -- wait a
20 pulled off aform He took that formwth his 20 ninute. That neans that there were 8 mllion people,
21 father-in-laws license, and he mailed it to PennDOT. |21 roughly, for whomall of the information matched.
22 It was one of the 30 mllion pieces of |22 8 mllion peopl e whose voter
23 mail that PennDOT got, and guess what? Wth not hing 23 registration record and whose PennDOT record
24 else, withnotrip, with no phone call, with no prior |24 correspond, and who wll have no problemwth any of
25 action, PennDOT processed that surrender of that 25 the federal requirenents or any of the state
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1 requirenents because they can rest in confidence that 1 And yet, Your Honor has al so heard that

2 al of the nunbers correlate. Al of the nanes, all 2 of the 835,000 college students in Pennsyl vania, not

3 of theinformation, all of the addresses. 3 only didthe General Assenbly specifically contenplate

4 Now, they have also said, well, we can 4 that they could use college IDs to vote, so long as

5 look at the SharePoint database and say that the 5 they had expiration dates; but that these persons also

6 SharePoint database is sonething that doesn't reflect 6 inlarge part cone fromout-of-state, they travel

7 anything except inaccuracy; but again, they 7 abroad, they have access to other forns of

8 nisunderstand what it is that was done and why it was 8 identification. And no one came in here and said, I'm

9 done. 9 acollege student and | can't get identificationto

10 Your Honor heard M. Marks testify and |10 vote.

11 explain that the Departnent is conpletely comitted to |11 Now, it is true that the statute does

12 getting voters their cards as soon as they are 12 not allowfor out-of-state driver's |icenses to be

13 registered and that, in order to do that, they set up |13 used on Hection Day. There's a reason for that.

14 a systemwhereby every night the machine will go 14 If a person considers thensel ves a

15 through and it will search and it will popul ate. 15 resident of another state, then that person votes

16 Here's a match, here's a possible match, here's 16 absentee in that state, or travels home to vote on

17 mltiple possible natches. 17 Hection Day.

18 And every day personnel come in and 18 If a person considers thensel ves a

19 they check and they say, is what the conputer found 19 resident of Pennsylvania, the person can either

20 really a match? WlI, if what the conputer found is 20 exchange their driver's license, or they can get a DOS

21 not really a match, then the person still is not 21 ID or they can get a student ID, but residency is a

22 registered to vote. It is correct that if a person 22 requirement to vote.

23 still is not registered to vote, there is no card sent |23 The other thing that you have not heard

24 out to that person. 24 about today is you have not heard anything about the

25 You have al so heard that in this 25 indigency affirmation. They have told you that it is
Page 2015 Page 2017

1 process, as people have come in and tried to get a 1 burdensone for some people to get to PennDOT, and we

2 card and have done so with infornation that does not 2 understand that, but so does the statute; and the

3 correlate, a date of birth that does not match and an 3 statute set in place a provision that said that if a

4 address that does not correspond, or a nane that is 4  person is unable to get 1D because of the costs that

5 not at all the name that is what they' re using to 5 are involved, they can have an indigency affirmation.

6 apply for ID that the Departnent of State undertakes 6 And you heard M. Marks testify that

7 extra research, sonetines contacting the counties, 7 that affirmation can be filled out at the polls and

8 sonetines contact the individual voter thenselves. 8 the person will have to do nothing else, will not have

9 Why woul d they do that? \éll, they do 9 to come back, will not have to send it in, will not

10 that because it is inportant that a person can wal k 10 have to do anything el se.

11 into the polls, or can exercise aright to sign a 11 Your Honor, there are statutes like the

12 nomnation petition and know that that will be counted |12 Health Care Cost Containment Act that talk about

13 because that name is the nane by which that person 13 indigency. There's also case |aw that uses a conmon

14 really goes. 14 lawdefinition; and the cormon |aw definition, as the

15 S0, yes, there are records that it took |15 Superior Court has set it, is that indigence does not

16 time to find, ways that it took effort to validate; 16  mean those who are conpletely destitute and hel pl ess,

17 and yes, sone of those crossed over the tine period of |17 although it does include those people; but it also

18 the Novenber election. An election that is, as Your 18 enconpasses peopl e who have limted neans, but their

19 Honor is aware, a presidential election that occurs 19 neans are not sufficient to adequately provide for

20 only once every four years. 20 what they need.

21 You have heard a great deal of talk 21 Your Honor, that was fromthe Health

22 about certain other groups, but you have seen nobody 22 Care & Retirement Corp. versus Pittas case which is 46

23 fromthem They have tal ked to you about col | ege 23 [46] A3d 719. That's a Pennsylvania Superior Court

24 students, these supposedly di sadvantaged peopl e who 24 case from2012.

25 can't get to PennDO. 25 What that means, Your Honor, is that
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1 the indigency affirnmation is not available only to 1 further. | won't look to the fact that according to
2 those peopl e who have no noney. It is also available 2 the statistics provided so far by the Departnent of
3 to those whose noney is not adequate for themto get 3 Health, no one in Pennsyl vania has died in 2013.
4 to PennDOT to get an IDthat is free. 4 Your Honor, that is an incredible
5 You have heard testinony about a lot of | 5 statement, and it's incredible because we knowit's
6 nunbers. You have heard testinony, again, in fact 6 not true, that there are peopl e who have died in 2013;
7 they put up on the screen for you -- you can | ook at 7 and what is true is that the backlog is such that we
8 any one of these nunbers and pick which one you want, 8 don't have those statistics yet.
9 just solong as you say that it's large; but the 9 Mght a person who has died have an
10 problemwith that analysis, Your Honor, is that it 10 expired PennDOT I1D? |'mcertain that happens, but can
11 doesn't answer the question. 11 you inpugn and overcome the presunptions against the
12 And the question is this: If youlook |12 Constitutionality of this statute based upon an
13 at what the statute provides, and you look at howthe |13 estimate that ignores whether a person has died?
14 statute is designed, is it designed in such a way that |14 You heard Kurt Mers here testifying
15 there will inevitably be large groups of peopl e who 15 about the peopl e who noved out of state and the fact
16 cannot fit under the provisions of the statute and 16 that it is optional to deternine whether they' re going
17 who, therefore, would be put into a positioninwhich |17 to take an out-of-state driver's |icense and exchange
18 they cannot vote. 18 it and send it back.
19 And the testinony that you have heard 19 You cannot say that a person who's
20 is exactly the opposite of that. The testinony that 20 still in the PennDOT database, who is now happily
21 you have heard is that there are not |arge groups of 21 living in one of the other 49 states or in any other
22 such people, and they have played fast and |oose with |22 country, that the fact that that is an expired |icense
23 sone of their expert data. 23 has any neani ng what soever unless you know whet her
24 For exanple, and probably one of the 24 those peopl e are in Pennsyl vani a.
25 nost egregious things that we heard here, you heard 25 It is not true that a person who noves
Page 2019 Page 2021
1 Dr. Siskin say, and you heard counsel say to 1 to Maryland cannot vote. Wat is trueis that a
2 Dr. Vécker later, well, you know, a 15%error rate 2 person who noves to Maryland will vote in Mryland.
3 isn't really a probl embecause there's still a 15% 3 Further, you have heard how the peopl e
4 error rate the other direction. 4 who are in the correctional institutions, who are
5 Your Honor, what that really is saying 5 felons cannot vote, and how those who are
6 isthat one out of every three nanes that Dr. Vécker 6 msdemeanants can vote but they vote absentee.
7 has looked at -- | nean, Dr. Siskin has |ooked at, one | 7 Dr. Siskin took no account of those
8 out of every three of those is wong. It just night 8 people, no account of the fact that those people al so
9 Dbewonginadifferent way. 9 arelikely to have msnatches, |ikely to have expired
10 That is the opposite of the standard of |10 licenses. Instead, he sinply said, well, | wasn't
11 reliability on which this Court relies when 11 really looking for specifics.
12 determning whether it's going to accept expert 12 But if you' re not |ooking for
13 testinony. 13  specifics, how can those nunbers be of any value to
14 You al so heard Dr. \écker say, when | 14 the Court whatsoever?
15 looked at these data, | was very concerned. Wy aml 15 More troubling than that, Dr. Vécker
16  concerned? |'mconcerned because the data have to be |16 said, what Dr. Siskin did was to do the first step of
17 looked at inthe light of reality; and the reality is |17 an analysis. Dr. Sskin found a cachement. He found
18 that people die, that people nove out of state, that 18 a universe, and a universe fromuwhich one coul d
19 people get incarcerated. And Dr. Siskin took none of |19 ascertain whether there actually were peopl e who
20 those people into account. 20 lacked a formof identification.
21 In fact, after Dr. Vécker pointed out 21 But in order to find that, you woul d
22 that he didn't even bother to use the deceased code in |22 have to narrow that universe and make phone calls and
23 the PennDOT database, he said, oh, okay. |I'Il just 23 visit people and actual |y determne whether there was
24 turnon that code and I'Il find 17,000 dead people and |24 a need; and he then pointed you to Dr. Siskin's
25 1'll say, those people can't vote, but | won't ook 25 report, Section 6, where Dr. Siskin said that he took
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1 agroup of people, but he doesn't tell you how nany, 1 didnot redesign the instrument. He did not go back
2 and he doesn't tell you how he found them 2 and call a newgroup of people. He did not say, now
3 He gave that |ist of people to 3 that it has been in place a year, are there peopl e who
4 Petitioners' counsel; and after he gave that |ist of 4 lack forns of identification?
5 people to Petitioners' counsel, suddenly, he got back 5 In fact, Your Honor, you heard
6 eight nanes, and he was asked to verify that according | 6 testinony that for things such as the nunber of
7 to his database match, those eight names did not have 7 colleges and universities getting conpliant forns of
8 aformof ID 8 identification and the nunber of care facilities that
9 Those ei ght names, Your Honor, are 9 aregiving conpliant forns of identification, that
10  nanes fromwhich the peopl e who appeared here 10 those things have evol ved since the statute was
11 testified. So, if you were to accept what Dr. Wécker |11 enacted, and in fact are being kept track of by the
12 said that Dr. Siskin should do, and if you were to 12 Department of Aging, the Department of Health, the
13 look at the only evidence of that that has been put 13 Departnment of Public Wlfare for the care facilities,
14 into this record, you woul d then weigh the testinony 14 and are being kept track of by the Departnment of State
15 of those peopl e who came fromthat process and ask 15 for the colleges and universities.
16 yourself, does that tell me that this is a statute 16 So, whatever concl usi ons were reached
17 that cannot work? And the answer to that would be no. |17 in June of 2012 during the two weeks in which a few
18 Now, you heard today that Dr. Marker 18 phone calls were nade to a subset of the popul ation,
19  supposedly canme up with conpletely new and different 19 those things cannot tell you whether the things
20 information; but you heard Dr. Marker, you listened to |20 contenplated by the statute, the other fornms of proofs
21 himtestify. He didn't come up with newor different |21 of identification have been effective. And they did
22 information. 22 not redo that data.
23 Wiat he did instead was to | ook at part |23 Your Honor, you heard infornmation about
24 of what Dr. Barreto had done; and to say, well, you 24 the 144, and you have heard today about Septenber
25 know, | think it nmight be reasonabl e that Professor 25 25th, and counsel would like to put a meaning on
Page 2023 Page 2025
1 Barreto acted in this way in June 2012; and | am not 1 Septenber 25th that is different fromthe neaning as
2 going to conment on the fact that Judge S npson, who 2 we understand it.
3 sat there and watched himand |istened to him found 3 As Your Honor is awere, this case,
4 himincredible. 4 after the initial hearing, went up to the Suprene
5 He said, I'll just say that we can look | 5 Gourt; and when it went up to the Suprenme Court, the
6 at these nunbers and they |ook reasonable to nme. But 6 Supreme Court said, liberal access cannot allow for an
7 Your Honor heard the examnation that went on, heard 7 exhaustion process, and |iberal access cannot require
8 howout of all of the questions and answers he had 8 apersontotry to provide docunentation first and
9 only looked at a smal| subset, heard how he did not 9 then have those things, you know, fail before you can
10 even bother to conpare the questions to the statute 10 nake available the other formof identification.
11 itself, and didn't have any clue as to whether it 11 Wien this case was renanded, the
12 night have confused people that Dr. Barreto had added |12 Departnent had in front of it the Suprene Court's
13 the word "official" in front of each of the sorts of 13 opinion, and it changed its procedures to match what
14 identification that he was asking about, words that 14 the Suprenme Court had said that the statute shoul d do.
15 never appeared in the statute. 15 The reason that Septenber 25th is a
16 He coul d not comrent on any of those 16 critical date is because everybody acknow edges that
17 things. And to the extent that Your Honor would like |17 until the Suprene Court had spoken, the procedures
18 to second-guess what Judge Sinpson did in a 18 were what the procedures were; and that going forward,
19 credibility determination, and | actually think that 19 the procedures were what the Supreme Court had asked
20 you wouldn't like to, Dr. Marker had not redone enough |20 the Department of State to do.
21 of it in order to be able to provide you with any data |21 So it is that the Department of State
22 on which you could rely. 22 differentiated between what it called ol d process
23 In addition, Dr. Marker has testified 23 applicants, those who knew that they woul d cone in,
24 that there nmight be times in which it mght be 24 that they woul d have to conme back to PennDOT because
25 inportant to redo the assessnent, but he did not. He |25 no card would be issued on the first visit, and who
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1 therefore received |etters. 1 analysis, this Court will have three questions that it

2 Those peopl e, those 150 peopl e who were | 2 needs to answer because there are three clains that

3 inthe old process got added to the SharePoint 3 have been put before it.

4 database so that they coul d be tracked; but they were 4  one of them which is their equal

5 never peopl e who were part of the new process. 5 protection claim Pennsylvania lawis coternmnus with

6 When M. Marks |ooked at the SharePoint | 6 the law under the Federal Constitution; but in opening

7 database back in Decenber of 2012, he realized that 7 argunent, Your Honor heard a statement that has

8 there were 144 other people who did not fit, and the 8 nothing to do with either the Pennsylvania or the

9 reason they did not fit is this: There had been no 9 Federal Constitution, which was that you woul d be

10 application for a DOS ID. None of it had been 10 asked to measure disparate inpact, something that's

11 transmtted by PennDOT. There had been no call |ogs. 11 done under Title VI, and sonething that is not done

12 There had been no other indicia of anything other than |12 here. W'I|l talk about that nore in a mnute.

13 a voter registration form 13 Your Honor is being asked to inpose a

14 M. Marks wote to PennDOT, and he 14 permanent injunction against the statute. And they

15 said, do you have these cards? Are there 144 people 15 have talked to you about a permanent injunction, but

16 sitting out there that | should put into this 16 they have never told you what it is that you woul d

17  exceptions process? And PennDOT said, no. 17 need to find in order to inpose a pernmanent

18 But the thing was that M. Marks had 18 injunction.

19 asked not about 144. He had asked about 194. And so |19 [t's not necessary as it is for

20 now he had a dilenma. Does he take all 194 and remove |20 prelininary injunction to have i nmediate or

21 themfromthe database, or does he knowthat there are |21 irreparable harm but it is necessary for the electors

22 144 people as to which there were no applications for |22 to establish that greater injury would result from

23 Departnent of State IDcard, and sinply track them 23 refusing rather than granting the relief requested.

24 nonitor them send themletters, try to make certain 24 In order to establish, of course, what

25 that they are communicated wth? 25 they needed to dois to set in place, to build up
Page 2027 Page 2029

1 He nade the decision to keep themthere | 1 through facts and through record their entitlenment to

2 because he coul d not know whi ch peopl e were actual |y 2 each of their clains; and they needed to establish

3 affected. Had it been all 194, naybe his 3 that everything that they averred in their anended

4 determnation would have been different; but he acted 4 petition was in fact true, and they have not even

5 toprotect the integrity of the people and the 5 attenpted to do that, Your Honor.

6 accuracy of their information, and to nake certain 6 Let's talk about the first claim the

7 that no one fell through the cracks. 7 one that they say is that the statute i s unlaw ul

8 They woul d inpugn those actions and 8 because, it's unlawful because it doesn't natch the

9 that course of conduct. At the end of the day, how 9 Jlaw Wat they are talking about is the provisionin

10 that happened does not have any reflection on whether |10 the statute -- and you heard M. Royer testify about

11 the statute provides for people to get proper proofs 11 it -- where the list of forns of identification are in

12 of identification;, but it does showthat Petitioners 12 one part of the statute, and then in a second part the

13 arewlling to take the data they are given, and to 13 General Assenbly said that notwithstanding the

14 make it say sonething else to try to inpose a burden 14 provisions of 75 Pa.C S. Section 1510b, the Departnent

15 that was not a burden that's inherent in the statute, 15 of Transportation shall issue an identification card;

16 nor a burden that is inherent in the process. 16 and they woul d say that that neans that the statute

17 [f Your Honor is wondering whet her 17 cannot be fulfilled because 75 Pa.C S. Section 1510b

18 there are still cards at the Departnent of State, 18 actually contenplates a kind of secure identification

19 there are. Because those are persons who have not yet |19 that will not allowfor the lack of docunentation for

20 been -- had their applications to register to vote 20 things such as the D35 ID.

21 accepted by the counties; and until they are, and 21 But the statute, Act 18, says

22 until they are approved by the counties to be 22 notwthstanding the provisions. In other words, the

23 registered to vote, they are not registered voters who |23 Departnent of State and PennDOT were to work together

24 require a voter IDfor voting purposes. 24 inorder tofind a formof identification that could

25 When this Court undertakes its |egal 25 nmeet the requirenents of the lawand still not
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1 conpronise PennDOT" s obligations under Title 75; and 1 saidrepeatedy that that right, that free and equal

2 that they did. 2 guarantee, does not inpact the evidence that's

3 That's in conpliance with the |aw 3 required to prove the elected franchise or to say that

4 That is inplenenting the law That is admnistering 4 a person who conmes before does not have an obligation

5 thelaw That is indubitably the task that is given 5 to prove that that person is who that person says that

6 to the Departnent of State under the |aw 6 that personis.

7 Now, they stood up here today and said, | 7 Those kinds of qualifying requirenents

8 but, Your Honor, you don't understand. Theoretically 8 are reasonable classifications, and thus, it is that

9 it's possible that the D35 ID coul d soneday be done 9 indty Council of the Gty of Bethl ehemversus

10 away with. Véll, as Your Honor knows, technology is 10 Marcincin, for exanple, the Court said that

11  changing even before our very eyes. 11  "qualifying requirenents are reasonabl e

12 Theoretically, it is possible that 12 classifications, and that things such as saying that

13 there would be a formof identification that would not |13 an elected Mayor can only serve two terns does not

14 require the DOS IDto exist; but that does not inpugn |14 deny the franchise and does not dilute the vote of any

15 the fact that until such a thing is developed, if it 15 segment of the constituency."

16 is ever developed, that the statute provides for 16 Wiat the Court has before it here is

17  precisely what the Department of Sate ID does. 17 something that is of the sane caliber. It is away to

18 You heard nothing about whim nothing 18 deternmne that the person who cones to cast a vote is

19 about officials who would try to undermne what the 19 the person who has the right to cast a vote, because

20 statute requires, and there is no basis for making 20 it is the person who is the registered elector.

21  such an assunpti on. 21 Your Honor, they have not talked to you

22 Intheir pretria briefing they cited 22 about equal protection, but equal protectionis also a

23 to Whited States versus Stevens, which was a case 23 guarantee under the Pennsylvania Constitution;, and it

24 arising under the Animal Quelty Statute, where the 24 is not something that is demonstrated by disparate

25 governnent came into court and said, you don't 25 inpact, which is what they said in opening argunent
Page 2031 Page 2033

1 understand, |'mnot going to prosecute, |'mjust going | 1 that they wanted to show, and as to which they did

2 tocall these people crimnals. 2 nothing other than put on Dr. Siskin's nunbers, where

3 Vel 1, understandably, the Court was 3 he took a portion of the statute, and said, well, the

4 skeptical as to those kinds of representations, but 4 elderly may be nore likely not to have a PennDOT I D,

5 you have heard nothing like that here, and in part, 5 therefore, there's a disparate inpact fromthe

6 the reason you have heard nothing like that here is 6 statute.

7 because this is not a case where they're |ooking at 7 That's not a disparate inpact fromthe

8 the plain language of the statute and trying to avoid 8 statute. That's a disparate inpact fromhis

9 it. 9 assessment of PennDOT ID. He al so acknow edged t hat

10 This is a case where the Departnent of |10 sone of the ways in which sone ethnic groups construct

11 State is looking at the plain language of the statute, |11 their names night be more likely to give rise to a

12 and is inplementing it. 12 nmismatch, not because that person is affected by Act

13 You al so heard statenents here about 13 18, but because that person may have a name recorded

14 free and equal, and the free and equal guarantee under |14 as a mddle name in one database and a | ast nane in

15 the Pennsylvania Constitution. The Pennsyl vani a 15 another. That is not disparate inpact.

16 Constitution, as case |aw has construed it, says that |16 But nmore inportantly, Your Honor,

17 "an election is free and equal when it is public and 17 you're being called upon to apply the law as the |aw

18 opento all qualified electors alike, when every voter |18 exists; and Your Honor sat on the Meggett versus

19 has the same right as any other voter, and when each 19  Pennsyl vani a Departnent of Corrections case where a

20 voter under the law has the right to cast his ballot 20 party tried to bring disparate inpact in to say that

21 and have it honestly counted, and when the regulation |21 the way that hairstyles were required under the prison

22 of the right to exercise the franchi se does not deny 22 regulations was unconstitutional .

23 the franchise itself, and the constitutional rights of |23 The Court said there that disparate

24 the qualified elector are not subverted or denied." 24 inpact has no place in a constitutional equal

25 In that process, the Supreme Court has |25 protection analysis. Mre to the point, the Court

MillerVerbanoReporting

Paperless Specialists for Complex Litigation

M

302. 464. 0880 -

M1l er Verbano Reporting

215. 436. 9336




http://www.miller-verbano.com



Pages 2034..2037

Page ZUs4

Page ZUsb

1 saidthe sane thing in Nxon in which you wote both 1 forgotten their wallet; and here, as in Indiana, there

2 the concurrence and the dissent; and that, of course, 2 is aprovisional ballot provision, whichis an

3 is an election case. 3 adequate renmedy to overcone the vagaries of |ife that

4 And in the authorities that were relied | 4 were contenpl ated.

5 onin Nxon, the Court said the pover to regul ate 5 I'n addition, Your Honor, the Heventh

6 elections is legislative, and it has al ways been 6 Qrcuit looked in Conmon Cause of Georgia versus

7 exercised by the | awraki ng branch of the governnent. 7 Billups at asinlar law and they have talked a

8 FErors of judgnent in the execution of the legislative | 8 little hit about the Georgia law It said as well

9 pover or mstaken views as to the policy of the lawor | 9 that the very things that they are saying violate

10 the wisdomof the regulations do not furnish grounds 10 equal protection do not, that this was not a burden

11 for declaring an election lawinvalid unless thereis |11 that was undue or significant.

12 aplainviolation of some constitutional requirenent. |12 Wiat was interesting about Billups is

13 Legislation may be enacted which regul ates the 13 that Billups sought to establish -- the NAACP sought

14 exercise of the elected franchise and that does not 14 to establish in Billups that the way you shoul d

15 anount to a denial of the franchise itself. 15 neasure the burden is by conducting a natch.

16 Your Honor will recall that when you 16 Wiat is interesting is that the NAACP

17 sat on the N xon en banc panel that you thought that 17 and the voters came to the HBeventh Grcuit and they

18 Nxon did not go far enough, and you woul d have gone 18 said, we can establish fromour match that there are

19 further. 19  between 289,000 and 505, 000 voters who | ack a photo

20 Now, there is a reason that they want 20 identification issued by the Georgia Departnent of

21 touse a different equal protection analysis, and it 21 Driver Safety, and it is inplausible that a

22 is sonething el se that you have not heard anything 22 significant nunber of those registered voters woul d

23 about. The United States Suprene Court, when it 23 have another formof approved photo ID

24 decided Qrawford versus Marion County Hection Board, |24 And applying the anal ysis fromMrion

25 considered many of the same issues that they're asking |25 County, the Heventh Grcuit said, that argunent
Page 2035 Page 2037

1 to you reconsider. 1 fails.

2 Under the federal equal protection 2 It found the data relied on by the

3 analysis -- and of course, as Your Honor is aware, in 3 NAACP and the voters as inconplete and unreliable, as

4  Hereford, the Supreme Court of Pennsylvania said 4 failing to account for the other forns of

5 there's no reason to | ook beyond how the federal 5 identification acceptable under the statute, and as

6 courts construe the federal equal protection analysis 6 containing i naccuraci es.

7 when | ooking to the way Pennsylvania would do it. 7 The same is true in the match that they

8 And in Marion County, the |ead opinion 8 have put forth here. The nunbers in Billups m ght

9 said, "it's true that a photo identification 9 sound strangely famliar because 200,000 and 500, 000

10 requirenent inposes some burdens on voters that other |10 are nunbers that they' ve asked you to take into

11 nethods of identification do not share. For exanple, |11 consideration there. Wat is interestingis that in

12 a voter may lose his photo identification, may have 12 CGeorgia, they have had a six-year period from2005 to

13 his wallet stolen on the way to the polls, or may not |13 2011 in which they have reported their statistics, and

14 resenble the photo in the identification because he 14 27,000 identification cards were identified during --

15 recently grew a beard, but burdens of that sort arise |15 were issued during that entire six-year period, half

16 fromlife's vagaries, and they are neither so serious |16 of which were issued in the presidential election year

17 nor so frequent as to raise any question about the 17 2008.

18 constitutionality of the underlying statute. 18 Wien you look at the nunbers here on P

19 Moreover, the availability of the right to cast a 19 2,072, there have been roughly 13,000 PennDOT |Ds for

20 provisional ballot provides an adequate renedy for 20 voting and just under 4,000 Departnent of State |IDs

21 problens of that character." 21 that have been issued, nunbers that actually exceed

22 Your Honor has heard argunent here 22 the nunbers that you woul d have seen in Georgia during

23 about how exactly those burdens shoul d be used to 23 apresidential election year.

24 invalidate the law, how we shoul d | ook at whether they |24 Wiile they call your attention to

25 nmight have lost their ID, at whether they might have 25 Septenber 25th for one purpose, you can al so | ook at
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1 Septenber 25th for another; and that is this: In 1 comunities, the fanly, and the individual.

2 order to vote in the Novenber general election, a 2 Both of those mssion statements

3 person needed to be registered, to have applied to 3 reflect respect, and more than respect, they reflect

4 register by Qctober 9th, and so, the nunber of cards 4 esteemfor individuals. They don't reflect a

5 issued before Septenber 25th woul d have been very 5 patronizing attenpt to mandate that a person have a

6 significant because those woul d have been the peopl e 6 conpliant ID.

7 who vere trying to a proof of identification prior to 7 They instead reflect a respect that

8 the injunction, and who were trying to get the 8 says, we will do whatever is possible, whatever is

9 identificationto vote in that Novenber election. 9 necessary, and whatever is legal and lawul to make

10 Your Honor, the Secretary was charged 10 certain that anyone who wants ID can get it, and

11 with working with the Departnent of Transportation to |11 havingit, can use it to vote at an el ection.

12 insure that a free formof proof of identification was |12 And that, Your Honor, is exactly what

13 available to anyone who needed it to vote, to prepare |13 the Constitution requires; and that, Your Honor, is

14 and dissemnate information to the public, and to 14 exactly what Act 18 contenplates will happen.

15 oversee a soft rollout. 15 Now, we started the trial with a lot of

16 Upon exam ning what the Respondents had |16 |ofty pronises, but those lofty prom ses have not been

17 done in the first four nonths since Act 18 was signed |17 followed through. V¢ gave you a motion for conpul sory

18 into law the Supreme Court said, given reasonabl e 18 nonsuit because there are avernents in their petition

19 voter education efforts, reasonably availabl e neans 19 that they nade no effort to support.

20 for procuring identification, and reasonable time 20 You have not heard fromall of the

21 allowed for inplenentation, the appellants apparently |21 organizational Petitioners; and in fact, if you | ook

22 would accept that the state may require the 22 at the organizational Petitioners that testified in

23 presentation of an identification card as a 23 the last hearing back in -- over a year ago, they were

24 precondition to casting a ballot; and not withstanding |24 talking about doing things |ike getting birth

25 their representation to the Supreme Court, the 25 certificates, things that are not necessary under the
Page 2039 Page 2041

1 Petitioners here have rejected reason in favor of 1 lawin the wake of the Suprene Court's opinion. They

2 asking that the Department of State be held to be both | 2 have advanced nothing el se.

3 ommiscient and onmipotent and in sone cases 3 You have only two indivi dual

4 ommipresent as well. 4 Petitioners |eft before you because everyone el se

5 They asked that the | aw be enjoi ned 5 recognized that they had proof of identification; and

6 unless the Departnent of State knows the source of 6 yet, where were those two?

7 proofs of identification that each voter possesses or 7 You have heard as to one of them

8 does not possess, insures that there be not just 8 M. Bookler, that she lives ina facility that is

9 outreach, but that the Departnent of State somehow 9 issuing conpliant 1D You have al so heard that she

10  assess whether everybody has understood everyt hing 10 voted absentee in the last election. But that was

11 that has been told to themand has followed up on it 11 evidence that the Departnent of State provided to you.

12 in a suitabl e way. 12 You heard no evidence fromPetitioners.

13 Your Honor, that's not only not the 13 Yet, Petitioners would have you grant

14 law it's also not good policy. Since at least the 14 relief on behalf of sonebody who has not cone before

15 last admnistration, the mssion of the Departnent of |15 you, who has not substantiated the avernents in their

16 State under the leadership of the Secretary of the 16  petition.

17 Commonweal th, and as posted on its website, has been 17 And as Your Honor knows, you cannot

18 to promote the integrity of the electoral process, to |18 base a decision based upon an enpty record. That

19 provide the initial infrastructure for economc 19 record was theirs to establish. It was their burden

20  devel opnent through corporate organi zations and 20 to put those things in the record, and they have not

21 transactions, and to protect the health, safety, and 21 done so.

22 welfare of the public. 22 Your Honor, yesterday you issued a

23 Simlarly, the mssion of the 23 scheduling order; and in that scheduling order, you

24 Departnent of Aging is to enhance the quality of life |24 saidthat you wanted to look at a prelinminary

25 of all older Pennsylvanians by enpowering diverse 25 injunction, and you wanted to make a determination by
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1 August 19th. 1 question the identity of the signatory or conprom ses
2 Your Honor, the issues that are before 2 theintegrity of the electoral process. And if it is
3 you are issues of great magnitude, and they are issues | 3 not obvious that the signature on the nomnation
4 that require deliberation, and they deserve full 4 petition reflects the same nane that appears on the
5 briefing, and they deserve your ability to go back 5 elector's voter registration card, absent other
6 through the record and to apprise what has happened 6 evidence, the signature shoul d be stricken.
7 and what is happening and what the |aw requires and 7 Now, you have heard a | ot of testinony,
8 does not require. 8 and alot of argunent and a | ot of disagreenent as to
9 Your Honor, we all lived through I ast 9 whether the Department of State should insure that the
10 year when there was not much time between August 19th, |10 infornmation in SURE and the infornation used on an
11 or between the tine that Judge S npson cane down with |11 elector's IDis accurate.
12 his prelininary injunction decision and the Novenber 12 Your Honor, the case itself indicates
13 election; and we all know about the chaos that ensued |13 why that is inportant. Petitioners may not care.
14 intrying to acconmodate an expedited proceedi ng 14 They may want |iberal access to be nothing other than
15 before the Supreme Court, and then to come back and to |15 randomaccess, and to want every name that comes in to
16 deal with that, and to nove forward. 16 be given an IDcard indiscrimnately; but the SURE
17 Your Honor, given the tinming, we know 17 database has neaning, and it is used so that people
18 that what Judge S npson said when he cane back on 18 can participate in the electoral process in many
19 remand is that there was only one provision that he 19 different ways, and having the information in that
20 was concerned about in the statute, and that was the 20 database be accurate is critical.
21 provision -- not the one that said, you nay ask for 21 At this stage, Your Honor, the matching
22 ID but you cannot require it, but was the provision 22 that is critical for you to look at is the matching of
23 that said, and the ballot will not be counted. 23 the Petitioners' averments and the lawwith the facts
24 He woul d not enjoin the educational 24 inthis record, and that's where the greatest nisnmatch
25 efforts, he would not enjoin the request for 25 lies.

Page 2043 Page 2045
1 identification; but instead, he put a soft rollout 1 Thank you, Your Honor.
2 into place that could extend through the Novenber 2 THE CORT:  Thank you, Counsel.
3 election and that, by agreement of the parties, 3 Marjorie, do you want to talk a break?
4  extended through the May el ection. 4 THE REPCRTER  |'mfine, Judge.
5 And Your Honor, the Department would be | 5  Thanks.
6 wlling, the Respondents would be willing to extend 6 THE CORT:  Counsel .
7 that through this Novenber's election in order to give | 7 MB. CLARKE  Your Honor, if | may just
8 you the opportunity to deliberate upon these things 8 wait until the full 15 mnutes. There it is.
9 wthout atine demand hangi ng over you. 9 ['d like to start with Crawford versus
10 Your Honor, what you have heard in this |10 Mrion County that Counsel referred to in her closing.
11 record is a record of people in the Conmonweal th who 11 CQaword versus Marion County is a Suprene Court case
12 care. People at PennDOT, people at the Departnent of |12 that doesn't have anything to do with this case.
13 State, people at the Department of Aging, who walk out |13 To start with, it was decided under the
14 their caring every day. 14 United Sates Constitution, that the Uhited States
15 Qur Suprenme Court had an opportunity to |15 QConstitution does not have an express provision of the
16  consider a question arising that involved the SURE 16 right to vote that the Pennsylvania Constitution does.
17 database recently, inIn Re: Nonination petition of 17 As inportant, the Court in Marion
18 Gales, 54 A 3d 855, 2012, in which the question arose |18 County repeated y enphasized that its decision was
19 whether there was a material difference in a signature |19 based on a lack of a factual record. For exanple, the
20 on a nomnation petition that was signed with Ed 20 trial court found that the Petitioners had not
21 instead of Edward. 21 introduced evidence of a single Indiana resident who
22 The Court found that was an acceptable |22 will be unable to vote as a result of the photo ID
23 dinmnutive, but there were al so peopl e who signed 23 law
24 Skippy instead of Beatrice, and the Court said, the 24 In this case, we have shown the peopl e
25 difference lies in whether the signature calls into 25 inthe -- that the people in the D35 exception process
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1 that, but for the injunction, would not have had an 1 nunber of care facilities, they have nade no effort to

2 1D 2 survey the care facilities.

3 Here, witnesses have explained howthey | 3 S0, the nunbers, whatever nunbers |

4 tried and failed to get ID. V¢ had Ms. Baker, who 4 have heard -- and | hope | msheard -- there is no

5 was told she couldn't vote in My because -- and she 5 evidence.

6 didnot vote in My -- because she wasn't able to go 6 The evidence that there is, is when the

7 and get the ID 7 lawwas being considered, the Department of State was

8 S0, this case is very different from 8 aware that nost care facilities don't issue IDs. It's

9 the Indiana case because there's a fully devel oped 9 very interesting that the question of why the

10 factual record both fromlast year and this. 10 Department of State didn't do a survey. They did a

11 Another difference with the Qrawford 11 survey for colleges and universities, but there's

12 case was it didn't have before it the multiple 12 no -- Ms. Saeeney and M. Mrks testified that there's

13 corroborating evidence of all the hundreds of 13 no corresponding survey for care facilities.

14 thousands of people who lack ID. There the only 14 Now, what we do knowis we know t hat

15 evidence was one expert who the trial court discounted |15 Dr. -- again, we go back to Dr. Marker and

16 as being incredible, but here we have six or seven 16 Dr. Barreto's survey that, at least as of |ast sumrer,

17 different corroborating sources fromdifferent places. |17 only a tiny fraction of the peopl e who had -- who

18 Another difference is that there was no |18 lacked PennDOT | Ds had some other formof |Ds.

19 evidence in the Indiana case about howdifficult it 19 So, the care facilities which we have

20 was for people to get to the Department of Mtor 20 heard a lot about is ared herring. V& have not --

21 Vehicles. Justice Souter specul ates about how 21 there is no evidence that care facilities are doing

22 difficult it mght be, but as the majority pointed 22 it; and in fact, the evidence is that we -- that they

23 out, there wasn't any evidence in the record about how |23  have not.

24 difficult it was to get ID.  That, we have here. 24 Col I eges and universities. W actually

25 Finally, in Indiana, you have two other |25 did have a college student here |ast year, Taylor
Page 2047 Page 2049

1 things: A, all IDs issued by their Departnent of 1 Horia; but again, the evidence about colleges and

2 Mtor Vehicles are free. They're all free. So, you 2 universities and whether they're putting stickers is

3 don't have this weighing and judging about whether the | 3 in Exhibit 137. Some are putting stickers on, but

4 person really wants it for voting or wants it for 4 many aren't.

5 something else. You don't have people turned away. 5 | want to talk about why we're doing

6 In Pennsylvania, so far, at |east, you have. 6 this. There were a nunber of statutes cited to Your

7 V¢ talk about Georgia for a mnute. 7 Honor about the weight that the legislature's

8 Ceorgia, too, is very different. Again, a case under 8 determnation should be making, but the lawis here,

9 the Whited Sates Constitution. 9 when there is a fundanental right that is burdened,

10 In Georgia, everybody gets to vote 10 the Court nust weigh the burden against the

11 absentee, unlike Pennsylvania where you have to have a |11 justification.

12 very narrow reason. 12 What's the justification that we have

13 In Georgia they have nobile units, so 13 here? It's not fraud. V& knowthat. Wat it is,

14 they go out into the community; and nost inportant, in |14 is -- there are two things: Atool to deter and

15 CGeorgia there's hundreds of distribution points. As 15 detect fraud. But what kind of tool do you need to

16 the case went back and forth and up and down, the law |16 deter and detect something of which there is no

17 was anended nany times, and at the end of the day, 17 evidence and no one is aware?

18 there were multiple distribution points. 18 And the justification was in their

19 Now, | want to talk a ninute about the |19 interrogatory 1, which was Plaintiffs' Exhihit 46.

20 other IDs that are available in the |aw 20 As far as the other justification, they

21 There was no evidence, no evidence in 21 said, was to increase public confidence. But

22 this trial about what care facilities are issuing IDs. |22 M. Marks, who is the highest ranking career official

23 There was no evidence put on by the Respondents. | 23 responsible for elections said he has confidence in

24 hope that | msheard because it was -- the evidence 24 the integrity of the elections. He has had it for the

25 was that the Departnent of State has not tracked the 25 last 11 years, and we haven't had a photo ID | aw
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1 Dr. Mitz, who is an expert in 1 category of voters. Andin fact, last year only

2 comunications, testified to a nationw de survey that 2 24,000 peopl e or so voted absentee.

3 said that the public's concern about fraud is 3 This is not going to solve the problem

4 infinitesimal, about .1% She said people are way 4 for hundreds of thousands.

5 nore worried about things |ike money and politics and 5 Now there is a-- there was a

6 voter turnout and long |ines. 6 fundamental disconnect about our view of the

7 Now, |ast surmer, House Myjority Leader | 7 SharePoint database. V¢ want it to be right. V¢ want

8 Representative Turzai gave his reason, to help 8 people to get IDs. The problemis, if the database is

9 (Governor Rormey win the Wite Huse. That was 9 wong and if the process is wong and the process is

10 Petitioners' Exhibit 42. And the Representative's 10 flawed, then people won't get the IDs that they need.

11 common sense instincts about who is likely to possess |11 V@' re very synpathetic to concerns

12 IDturned out to be true. As Dr. Siskintestifiedin |12 about hurricanes and checking out whether the person

13 his report, Republicans were twice as likely to have 13 really is who they say they are, |ike Helen, our voter

14 identification needed to vote than either Democrats or |14 in Schuylkill County.

15  Independents. 15 But the problemis that Helen won't be

16 So, the governmental interest hereis 16 able to vote; and if we didn't have Act 18, if we

17 weightless at best, or inproper at worst. And when 17 didn't have this lawat all, we wouldn't have to go

18  Your Honor applies the standard and neasures that 18 through all of this. That's our concern about the

19 governnental interest against the solid, serious, 19  SharePoint dat abase.

20 severe burden on voters here, we suggest that the -- 20 Now, finally, we heard that -- we heard

21 that the governnental interest doesn't survive any 21 the quote fromthe Pennsylvania Suprene Court that

22 level of scrutiny. 22 said that somehow with reasonabl e efforts and

23 Now there was a suggestion that the 23  reasonabl e assurances that everyone woul d get ID,

24 indigency provisionin the statute is somehow the 1D 24 maybe an ID law woul d be acceptable, and that's true,

25 of last resort. But the indigency provision requires |25 but we haven't had -- not this law This lawis not
Page 2051 Page 2053

1 that people cast provisional ballots. Provisional 1 acceptable.

2 ballots neans your vote might not count. It neans 2 V¢ haven't had reasonabl e efforts. W&

3 that it's subject to challenge by anyone; and you, the | 3 haven't had a reasonabl e opportunity for people to get

4 voter, may or may not get notified, and it's up tothe | 4 IDs. Wen we have 611 out of 3,000 people who tried

5 Board of Hections, and the only way you can challenge | 5 to get a DOS ID be turned away, that is not

6 that istogotothe Court of Conmon Pleas, whichis a | 6 reasonable. It's tine -- the

7 luxury that nost people don't have. 7 we're-going-to-fix-it-in-the-future defense, it's too

8 In addition, the indigency provision-- | 8 late. It doesn't work.

9 and when | heard the closing argument -- has two 9 What we have got nowis we have got a

10 piecestoit. It's not just that you're indigent, but |10 pattern, that we have got a trial coning up and

11 it's also and you can't afford to get an IDcard for 11 there's a change and there's urgency and there's

12 free -- | nean, that you can't afford to get an ID 12 rushing.

13 card. 13 Wien we had our first trial, four days

14 What M. Marks acknow edged when he 14 before the first trial there was an announcement that

15 testified is that it would be very hard for soneone to |15 there would be a brand new card that would fix this

16 swear that affirmation because now that the Department |16 problem the Department of State card. That card went

17 of Sate IDcard is available for free, it will be 17 into effect on August 27th.

18 very hard to tell soneone that they -- for soneone to |18 In the wee hours of the norning of the

19 affirmthat they can't get it for free. 19 remand trial, the process was changed again; and then

20 These requirenents were exactly what 20 they assured people that this time it's going to be

21 they told the pol| workers in Exhibit R78. 21 right. This tine everyone will be able to get ID

22 Now, we al so heard a suggestion that 22 But that turned out not to be true,

23 absentee mght cover -- absentee balloting mght cover |23 too; and that was what we sawin the SharePoint

24 everybody; but as we have heard over and over again, 24 database, and the exceptions.

25 absentee ballots are only for a very, very narrow 25 During the remand trial, the
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Pages 2054. . 2056

J

Page ZUo4 Page ZUo0b
1 Respondents' counsel assured the Court that the 1 REPORTER S CERTI FI CATE
2 Shared-R de Programwoul d hel p everyone and we heard 2 |, Marjorie Peters, a Registered Merit
3 an allusion to that today. 3 Reporter, Certified Realtine Reporter, and Notary
4 But duringthis year'strial, t hat 4 Public in and for the State of Pennsylvania, that the
5 turned out not to be true. The Shared-Rde Programis | 5 foregoing record was taken at the time and place
6 run by private provi ders who set their own hours of 6 stated herein and was recorded stenographically by ne
7 service, their own days of operation, and people have | 7 and then reduced to typewriting under ny direction,
8 to pay. '|'hey have to pay unl ess soneone el se will pay 8 and constitutes a true record to the best of ny skill
9 for them 9 and ability.
10 What PennDOT does is it offers pe0p| e 10 I certify that | amnot a relative or enployee
11  discounts, but you need an 1D to get a discount. That |11 of either counsel, and that | amin no way interested,
12 was Petitioners' Exhibit 1592 that talked about a 12 directly or indirectly, in this action.
13 glitch. 13 I'N WTNESS WHEREOF, | have hereunto set ny hand
14 Anot her exanpl e of |ast-mnute pr0b| ens |14 and affixed ny seal of office this day of
15 was on the stand last week when | asked M. Mers 15 201s.
16 about this policy of not asking voters if they want an |16
17 IDfor voting, he said, oh, we'll change it. Ve'Il go |17
18 back. V&'Il doit. Ve'Il doit better this tine. 18
19 VI, that is great, but we asked him |19 Marjorie Peters, RWR CRR
20 the sanme questions |ast Septenber, and that policy was |20 M/ conmi ssion expires March 13, 2016
21 not changed. 21
22 The Respondents have had 16 nonths 22 Oiginal certification on file at MIler Verbano
23 since the passage of Act 18, and it was they who 23 Reporting.
24 pressed to have the trial now It's time for an end 24 b—zML,__\
25 tothe pI’OfTi ses. 25 Adam N Mller, Custodian

Page 2055
1 As the Suprene Court said, we are not
2 satisfied with the mere predicted judgment based
3 primarily on the assurances of governnent officials,
4 even though we have no doubt they are proceeding in
5 good faith.
6 V¢ have no doubt they are proceeding in
7 good faith, too, but it istime to put an end to this,
8 and enjoin this |aw
9 Thank you, Your Honor.
10 THE QORT:  Thank you, Counsel ors.
11 V' || recess.
12 MB. HCKX:  Thank you, Your Honor.
13 THE BALIFF: Qourt is adj our ned.
14 (THE PROCEEDI NGS VEERE ADJQURNED AT
15 12:13 p.m)
16
17
18
19
20
21
22
23
24
25
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          1            IN THE COMMONWEALTH COURT OF PENNSYLVANIA



          2                           -   -   -



          3    VIVIETTE APPLEWHITE; WILOLA            :

               SHINHOLSTER LEE; GROVER FREELAND;      :

          4    GLORIA CUTTINO; NADINE MARSH;          :

               DOROTHY BARKSDALE; BEA BOOKLER;        :

          5    JOYCE BLOCK; HENRIETTA KAY             :

               DICKERSON; DEVRA MIREL ("ASHER")       :

          6    SCHOR; THE LEAGUE OF WOMEN VOTERS OF   :

               PENNSYLVANIA; NATIONAL ASSOCIATION     :

          7    FOR THE ADVANCEMENT OF COLORED         :

               PEOPLE, PENNSYLVANIA STATE             :

          8    CONFERENCE; HOMELESS ADVOCACY          :

               PROJECT,                               : C.A. No.

          9                                           :

                   Petitioners,                       : 330 M.D. 2012

         10                                           :

                   VS.                                :

         11                                           :

               THE COMMONWEALTH OF PENNSYLVANIA;      :

         12    THOMAS W. CORBETT, in his capacity     :

               as Governor; CAROLE AICHELE, in her    :

         13    capacity as Secretary of the           :

               Commonwealth,                          :

         14                                           :

                   Respondents.                       :

         15



         16

                                   TRIAL - DAY TWELVE

         17



         18                  Honorable Bernard L. McGinley



         19                     Harrisburg, Pennsylvania



         20                     Thursday, August 1, 2013



         21                           10:00 a.m.



         22



         23



         24      REPORTED BY:



         25      Marjorie Peters, RMR, CRR
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          1                       A P P E A R A N C E S



          2

                 On behalf of Petitioners:

          3



          4             ARNOLD & PORTER, LLP:

                             Michael A. Rubin, Esquire

          5                  Dana Peterson, Esquire

                             Whitney Moore, Esquire

          6                  R. Stanton Jones, Esquire



          7             ADVANCEMENT PROJECT:

                             Marian K. Schneider, Esquire

          8

                        PUBLIC INTEREST LAW CENTER OF PHILADELPHIA:

          9                  Jennifer R. Clarke, Esquire



         10             ACLU OF PENNSYLVANIA:

                             Witold Walczak, Esquire

         11



         12        On behalf of Respondents:



         13             PENNSYLVANIA OFFICE OF ATTORNEY GENERAL:

                             Timothy Paul Keating, Esquire

         14                  Kevin P. Schmidt, Esquire



         15             DRINKER BIDDLE & REATH

                             D. Alicia Hickok, Esquire

         16                  Todd N. Hutchison, Esquire

                             Ronald P. DeJesus, Esquire
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          2
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                 Petitioners' Rebuttal

          7        By Ms. Clarke                                   2045
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         22



         23



         24



         25

�

                                                                    1972







          1                       P R O C E E D I N G S



          2                               - - -



          3                     THE BAILIFF:  All rise.  Commonwealth



          4      Court is now in session.  The Honorable Bernard L.



          5      McGinley presiding.



          6                     THE COURT:  Thank you.  Please be



          7      seated.



          8                     MS. CLARKE:  Good morning, Your Honor.



          9                     MR. KEATING:  Good morning, Your Honor.



         10                     THE COURT:  Okay.  Petitioners, are we



         11      ready to proceed?



         12                     MS. CLARKE:  Yes, Your Honor.



         13                     THE COURT:  Okay.



         14                     MS. CLARKE:  Your Honor, I'd like to



         15      begin by thanking the Court, the clerks, and the



         16      courtroom cryer for all of your incredible patience



         17      with all of us over the past few weeks.



         18                     I'd also like to thank very much our



         19      clients, some of whom are in the courtroom, opposing



         20      counsel, and my wonderful team of co-counsel:  Marian



         21      Schneider of the Advancement Project, Vic Walczak,



         22      Mike Rubin of Arnold & Porter and his team; and Kelby



         23      Bolana, who is the man behind the computer.  I want to



         24      thank all of you.



         25                     THE COURT:  Thank you, Counsel.
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          1                     MS. CLARKE:  This is a case about a



          2      law, Act 18, that unreasonably and unnecessarily



          3      burdens the right of Pennsylvanians to vote.



          4                     It's a case about Marian Baker.  She is



          5      a former Republican committeewoman.  She was told by



          6      her poll workers in November that she needed to get a



          7      new form of identification in order to vote in the



          8      future.



          9                     Now, Mrs. Baker knew from experience



         10      that last time she went to PennDOT, it was a four-hour



         11      wait and there weren't any chairs, and she knew from



         12      going by the PennDOT office that that line had not



         13      gotten shorter.



         14                     So, she called her PennDOT office and



         15      she asked them for an accommodation, and they said no,



         16      you have to come in like everyone else.  She said,



         17      well, could I send it in by mail.  They said, no, you



         18      have to come in.



         19                     Mrs. Baker knew that she couldn't do



         20      that, so she didn't vote in May because she couldn't



         21      get that ID.



         22                     And there are hundreds of thousands of



         23      people who, according to all sources, lacked the



         24      identification that they need to vote.



         25                     Here's what the case is not about:
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          1      This is not about whether people have earned the right



          2      to vote.  This is not about a test as to whether



          3      people go back multiple times, whether people learn



          4      information that's not public, whether people put --



          5      stress their physical stamina or put burdens on their



          6      loved ones, and this is also not a case about



          7      in-person voter fraud.



          8                     The Respondents have agreed that they



          9      are not aware of any in-person voter fraud in this



         10      Commonwealth.



         11                     No, this is a case about a law that



         12      fundamentally burdens a right enshrined in the



         13      Constitution, a cherished right to vote.



         14                     Now, Act 18 and the way it's been



         15      implemented violates three separate legal protections.



         16                     First, the right to vote that's



         17      enshrined in the Pennsylvania Constitution.



         18                     Second, the right to equal protection



         19      enshrined in the Pennsylvania Constitution.



         20                     And finally, the way that the law has



         21      been implemented itself violates the law.



         22                     I will be focusing my remarks today on



         23      the way in which the law violates the Pennsylvania



         24      Constitution's right to vote, and we'll be discussing



         25      the equal protection and the statutory violations in
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          1      our brief.



          2                     So, to give a roadmap of my discussion



          3      this morning.  I'll first be discussing the law, then



          4      I'll be discussing the numbers, then our facial



          5      challenge, and then the evidence as it relates to our



          6      as-applied challenge.



          7                     So, to begin with the law, Article I,



          8      Section 5 of the Pennsylvania Constitution declares



          9      that elections shall be free and equal; and it also



         10      provides that no power, civil or military, shall at



         11      any time interfere to prevent the exercise of the



         12      right of suffrage.



         13                     Article VII, Section 1, says also that



         14      every citizen to age 21 shall, subject to residency



         15      requirements, be entitled to vote at all elections,



         16      subject to the General Assembly's power to regulate



         17      legislation.



         18                     Now, as the Pennsylvania Supreme Court



         19      has applied and interpreted these provisions, they



         20      have held that governmental restriction, like Act 18,



         21      violates the Constitution if it is so difficult as to



         22      amount to a denial.



         23                     So, in Winston versus Moore, for



         24      example, the Court held that elections are free and



         25      equal within the meaning of the Constitution, when the
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          1      regulation of the right to exercise the franchise does



          2      not deny the franchise or make it so difficult as to



          3      amount to a denial.



          4                     Similarly in DeWalt versus Bartley, the



          5      Court held that the test is whether the legislation



          6      regulating elections, denies the franchise, or renders



          7      its exercise so difficult and inconvenient as to



          8      amount to a denial.



          9                     So, the standard here is not



         10      impossibility.  It's not whether someone, if their



         11      lives depended on it, could walk or crawl or suffer



         12      immense pain to get an identification.  The standard



         13      is the difficulty and unreasonableness of the burden.



         14                     Now, after the Court assesses the



         15      burden, the law then directs the Court to determine



         16      whether the unreasonable and unnecessary burden of



         17      voters outweighs the governmental interests asserted;



         18      and here, as we'll show, whether the standard is



         19      strict scrutiny or some intermediate standard or even



         20      rational basis, the governmental interest does not



         21      justify the significant burden here.



         22                     Now, final point on the law, we have



         23      pleaded both a facial and an as-applied challenge.



         24      Those aren't different legal arguments; instead, they



         25      just go to whether or not the scope of the injunction
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          1      that the Court issues.



          2                     The facial challenge alleges that the



          3      law on its face is flawed, and based -- if the Court



          4      determines that that is the case, the Court could



          5      issue an injunction enjoining the implementation of



          6      the law altogether.



          7                     The second is an as-applied challenge.



          8      That proof and that argument is that the law, as it's



          9      been implemented, operates to violate the



         10      Constitution; and there the Court could issue an



         11      injunction that enjoins the law until all people get



         12      the identification they need to vote.  It could enjoin



         13      the law with respect to people who don't have



         14      identification.



         15                     So, the beginning point of any



         16      challenge are the numbers.  How many people lack the



         17      ID necessary to vote under Act 18.  All the estimates



         18      in this case, no matter what the methodology and no



         19      matter who the estimates came from, point to the same



         20      conclusion:  There are hundreds of thousands of people



         21      who lack the ID necessary to vote.



         22                     The first estimate was the Court last



         23      summer in its ruling.  After hearing all of the



         24      evidence, the Court ruled that the number is "somewhat



         25      more than 1%."  That was 89,000 at the time, and
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          1      "significantly less" than 9%.  That was 780,000.



          2                     Now, the next piece of evidence is



          3      Rebecca Oyler.  And until recently, she was the policy



          4      director at the Department of State.  Last year, the



          5      Court based its assessment on Rebecca Oyler's



          6      testimony.



          7                     Now, Rebecca Oyler testified this year



          8      and now she thinks the number is more like 4 to 5% of



          9      registered voters, and that would be about 320,000 or



         10      400,000 people.



         11                     The third estimate came from Secretary



         12      Aichele.  Secretary Aichele testified before the



         13      Senate Appropriations Committee, and she was asked



         14      what the State's estimate was, and she cited to a



         15      study done in Philadelphia by the Committee of



         16      Seventy; and in that study, the Committee of Seventy



         17      found that 3.5% of the voters who showed up at the



         18      polls lacked ID necessary to vote.



         19                     If you take that percentage and apply



         20      it statewide to the people who showed up at the polls



         21      in November, that would get you about 190,000 people.



         22      That clip is Exhibit 1529.



         23                     Now, the fourth estimate was a project



         24      that the Department of State did last summer, and the



         25      Department of State tried to match the people in its
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          1      registration database, the SURE database, with the



          2      people in the PennDOT database who had driver's



          3      licenses or non-driver's IDs.



          4                     When they did that match, they found



          5      that 759,000 people who are registered voters did not



          6      have a form of identification in the PennDOT database.



          7                     Now, they took that number seriously



          8      enough that they mailed letters to every one of those



          9      759,000 people telling them that they better get IDs.



         10                     Now, this year, Deputy Secretary Royer



         11      testified that 150,000 of those letters came back.



         12      So, the best estimate from that exercise was 600,000



         13      voters.



         14                     Now, in testimony last year, another



         15      Department of State employee, Mr. Burgess, testified



         16      that they did another exercise, and that was to look



         17      at how many people had -- were in the PennDOT



         18      database, but whose licenses had been expired for more



         19      than a year, and therefore, they would be unable to



         20      vote, too.



         21                     This was the number that the Court



         22      asked a witness about the other day, and that number



         23      was about 500,000.  There were 500,000 people in the



         24      registered voter database who had an ID, but it was



         25      expired, and it couldn't be used for voting.
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          1                     The fifth estimate was done by



          2      Dr. David Marker.  Dr. Marker is hired by foreign



          3      governments and the United States government to create



          4      surveys and to evaluate the surveys of other people.



          5                     What he did in this case was to



          6      evaluate a survey implemented and presented last



          7      summer by Dr. Matthew Barreto.  Dr. Barreto's survey



          8      was designed to find out how many people lacked any



          9      kind of ID under the statute, not just -- not just



         10      PennDOT IDs, but any kind of ID.



         11                     What Dr. Barreto found was that 710,000



         12      people lacked the ID needed to vote.  That excludes



         13      what he found about non-conforming matches.



         14                     He also found significantly that of the



         15      people who didn't have a PennDOT ID, only a very small



         16      percentage of those people had another form of ID, a



         17      military card or a student ID.  Only a small



         18      percentage.



         19                     So, what we did this year is we asked



         20      Dr. Marker to look at Dr. Barreto's methodology, which



         21      was criticized last year both by opposing counsel and



         22      by the Court.



         23                     What Dr. Marker concluded was that in



         24      fact Dr. Barreto's survey methodology was reliable and



         25      it was -- it met regular standards for survey
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          1      methodologies.



          2                     So, based on Dr. Marker's analysis, he



          3      concluded that the order of magnitude of Dr. Barreto's



          4      conclusions remained valid; that is, that hundreds of



          5      thousands of people lack ID.



          6                     The next estimate was done by



          7      Dr. Siskin.  Dr. Siskin is an expert in statistics and



          8      mathematics.  He has done work for the FBI, the CIA,



          9      the Department of the Navy, and the Attorney General's



         10      office.



         11                     What Dr. Siskin did was a refinement of



         12      what the Department of State did last summer.  He



         13      matched to the SURE database with the PennDOT



         14      database; but he went further than the Department of



         15      State went last summer to be very, very conservative



         16      in his conclusions.



         17                     He took out all of the ineligible



         18      voters.  He took out all of the people who had



         19      out-of-state driver's licenses, or for whom that had



         20      been reported; and then what he did is went through a



         21      series of 12 steps to do a matching.



         22                     And the 12 steps started with simple



         23      things like matching driver's license and Social



         24      Security numbers, and then got more and more loose, I



         25      would say, matching first names or addresses that were
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          1      near.



          2                     At the conclusion of the 12 steps, he



          3      did an audit to determine the error rate.  He took



          4      account of the error rate and he came up with an



          5      estimate.



          6                     He also went and looked at the people



          7      who had driver's licenses, just like Mr. Burgess did



          8      last summer, but whose driver's licenses or IDs were



          9      expired for more than a year and who therefore would



         10      not be able to vote with those IDs.



         11                     Dr. Siskin's conclusions -- and those



         12      were Exhibit 2096b -- were that 251,000 registered



         13      voters do not have -- are not in the PennDOT database



         14      at all; that is, they don't have a PennDOT ID, a



         15      driver's license or an ID.



         16                     He also found that 259,000 voters had a



         17      PennDOT ID, but the ID was expired for more than a



         18      year and can't be used for voting.  So, that was



         19      511,000 registered voters in all.



         20                     Now, the Respondents brought in



         21      Dr. Wecker to criticize -- specifically to criticize



         22      Dr. Siskin's methodology.  Dr. Wecker was the person



         23      who drew the circles around universities.



         24                     Now, Dr. Wecker's criticisms are not



         25      credible and they're not reliable; and I don't have
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          1      time to go through all of them, but I'm going to talk



          2      about three of the key problems with Dr. Wecker's



          3      testimony.



          4                     First, Dr. Siskin did his work based on



          5      the assumption that the number of people who lacked



          6      PennDOT IDs was probative of the number of people who



          7      lacked any kind of ID authorized by the statute.



          8                     Dr. Wecker called this the biggest leap



          9      of logic I've ever seen.  But this wasn't a leap of



         10      logic at all.  It was, in fact, the basis for Act 18;



         11      and Act 18 providing that the PennDOT ID was supposed



         12      to be the ID of last resort.



         13                     It was the basis for the Supreme



         14      Court's concern and why the Supreme Court remanded the



         15      case to this Court, and it was the fact that so few



         16      PennDOT IDs had been issued that this Court



         17      enjoined -- preliminarily enjoined the case.



         18                     So, it is not at all a big leap of



         19      logic to say that the number of people who lack IDs is



         20      probative of how many people lack IDs at all.



         21                     Another problem of Dr. Wecker's, the



         22      second of the three that I'm going to raise today, is



         23      he assumed that Dr. Siskin's purpose was to identify



         24      every single person who lacks IDs; and he said, I have



         25      never been in litigation where that kind of precision
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          1      wasn't required.



          2                     But that's not what Dr. Siskin set out



          3      to do, and he said that.  He understood that people



          4      move away, people move in, people die, new people



          5      register.



          6                     What Dr. Siskin's project was designed



          7      to do was to come up with an estimate of orders of



          8      magnitude.  It was not to identify ever single person



          9      with precision.



         10                     The third problem with Dr. Wecker was,



         11      he criticized the match process itself.  He just said



         12      it can't be done; that databases don't talk; they're



         13      not reliable.  But unfortunately, Dr. Wecker had not



         14      been given any information about any of the other



         15      estimates or work that had been done.



         16                     In particular, he wasn't aware that



         17      last summer when the Department of State did its



         18      match, the reason it did it was so those databases



         19      could talk to each other better.  Basically, they did



         20      the backfill and they did it so that they could add



         21      numbers and so the databases could talk to each other.



         22                     Mr. Marks also testified at length in



         23      this hearing about all of the efforts that he has made



         24      and his office has made over the past ten years to



         25      improve the quality and the amount of data in the SURE
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          1      database.



          2                     So, for these reasons and others,



          3      Dr. Wecker's criticism of Dr. Siskin aren't credible



          4      and shouldn't be given any weight; but there is



          5      something that we can do with Dr. Wecker's numbers.



          6                     The one place he put numbers in was he



          7      said there's some voters on the list of Dr. Siskin



          8      that shouldn't be counted, and essentially what he



          9      said was there's 144,465 people who shouldn't be on



         10      Dr. Siskin's list.  So, let's give him that.



         11                     And if you look at that number, if you



         12      take those numbers, subtract them from Dr. Siskin, you



         13      still get a very large number, 366,000.



         14                     So, those are the estimates from all



         15      sources and all in the same order of magnitude; but



         16      when one is trying to understand the magnitude of this



         17      problem, the other half of the equation is how many



         18      people have gotten IDs so far.  That is Exhibit 2072.



         19      The numbers are very small.  Infinitesimal compared to



         20      the huge numbers who lack ID.



         21                     So far, from the beginning of this --



         22      when the law went into effect, there have been 3,830



         23      Department of State IDs, and 2,530 of those have been



         24      since September 25th, 2012.  That's a very significant



         25      day here, because that's the day that the Department
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          1      of State came in and said, we get it.  We recognize



          2      that our process hasn't been good so far.  So this is



          3      the day we're going to really do it.  So, there have



          4      been 2,530 since then.



          5                     Since the law has been in effect, there



          6      have been 12,981 PennDOT free IDs for voting issued



          7      and only 3,860 since September 25th.



          8                     Now, one has to ask why in the 16



          9      months since this law was implemented, why didn't the



         10      state try to figure out how many people lack ID?



         11                     A number of witnesses, including



         12      Rebecca Oyler, said that would be a very useful



         13      exercise to determine how to get people IDs; and they



         14      hired Dr. Wecker, who in other circumstances, is known



         15      for doing very complicated and different work, but



         16      they didn't do that.



         17                     Secretary Aichele obviously thought it



         18      was a good idea because she announced at a press



         19      conference that she was going to do another match, but



         20      they never did.  And I believe that the Court can draw



         21      an inference from the fact that this work was never



         22      done.



         23                     Now, in Respondents' opening argument,



         24      they claimed that these numbers are a small segment of



         25      the population; and what are they saying?  It's true
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          1      that this is a very small percentage, a small



          2      percentage of the overall voters, but these are



          3      people.  These aren't segments.



          4                     Would we accept 100,000 people being



          5      deprived of freedom of religion?  Would it be okay if



          6      89,000 people or even 50,000 people were deprived of



          7      the right to bear arms, or subjected to unreasonable



          8      search and seizure?  Of course not.  Of course we



          9      wouldn't.



         10                     This is the same thing here, we're



         11      talking about individuals and not segments.  These are



         12      rights directly bestowed on individuals, and they are



         13      cherished rights.



         14                     So, far I have talked about all of the



         15      sources that have pointed to very large numbers, but



         16      next I'm going to talk about our facial challenge;



         17      that is, the structural defects of Act 18 that operate



         18      to impose unnecessary burdens on voters.



         19                     The first is -- the first structural



         20      flaw has already been recognized by the Supreme Court



         21      and acknowledged by the Respondents, and that is the



         22      law provides that the ID of last resort would be the



         23      PennDOT ID.



         24                     And now everyone understands that that



         25      can't be the ID of last resort because of the
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          1      requirements of federal law and state law and security



          2      issues.  So, that has been acknowledged by everyone.



          3                     The second issue related to the first



          4      is you have to go to PennDOT to get the ID.  There are



          5      only 71 locations throughout the Commonwealth.  Nine



          6      counties don't have any PennDOT location at all; 13



          7      counties only open one day a week; and nine counties,



          8      it's only open two days a week.  This contrasts with



          9      the 9,300 polling places around the Commonwealth, down



         10      the street, around the block, a mile or two away.



         11                     Now, Act 18 imposes absolutely no duty



         12      on PennDOT to increase the number of locations or



         13      increase the hours of operation.  As Mr. Myers told



         14      us, he and his staff make that decision, and they make



         15      it based on their own considerations.



         16                     PennDOT has shown itself to be a



         17      reluctant participant in this project.  Petitioners'



         18      Exhibit 27 which was introduced last year showed that



         19      PennDOT opposed an earlier version of this law and



         20      said that it would tax -- it would burden its, quote,



         21      already taxed driver's license centers.



         22                     Secretary Aichele testified last summer



         23      that the Department of State asked the Department of



         24      Transportation to use mobile units to get people IDs,



         25      but PennDOT said no.  That was in the transcript last
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          1      year at page 998.



          2                     Now, the Department of State knows and



          3      knew that this fact that you had to get to PennDOT



          4      posed a problem.  And they said in Exhibit 1677,



          5      "PennDOT has said that there are 71 photo centers



          6      around the state.  Someone may challenge the law based



          7      on the fact that there are only 71 photo centers, and



          8      some people may not be able to get an ID without



          9      significant costs to get to a photo center."



         10                     They knew this was a problem.  And in



         11      the same document, in talking about people in care



         12      facilities said that a person in a care facility might



         13      not be able to get an ID.  Quote, "the elector may not



         14      be well enough to go to a PennDOT photo ID center to



         15      get a new ID.  The individual may then claim that he



         16      or she has been deprived the right to vote."



         17                     The Department of State card, the DOS



         18      card, doesn't cure these facial defects.  It is



         19      entirely a creation of governmental administrative



         20      discretion.  The Department of State created it, they



         21      made the rules, they changed the rules, and there is



         22      nothing guaranteeing that they won't take it away.



         23                     Here's how Jonathan Marks, the highest



         24      ranking career official in charge of elections, put



         25      it.  He was asked, "the Department of State has the
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          1      authority to make these choices, to establish these



          2      requirements" -- referring to the Department of State



          3      procedures -- "correct?"  Answer:  "That's correct,



          4      yes."  "Or to eliminate the requirements, correct?"



          5      Answer:  "Correct."  Question:  "The Department of



          6      State controls the requirements for how the DOS card



          7      is to be issued, correct?"  Answer:  "I would say to



          8      some extent, correct, yes."  Question:  "And the



          9      Department of State could also eliminate the DOS ID



         10      card altogether; is that right?"  Answer:  "Yeah,



         11      theoretically, we could."



         12                     But this is not just a theoretical



         13      problem.  There is a real risk that the Department of



         14      State could someday -- maybe not today, maybe not



         15      tomorrow -- but could someday eliminate the DOS card.



         16                     Representative Darryl Metcalf is a key



         17      supporter of this law, and he challenged the



         18      Department of State over its decision to issue these



         19      cards.



         20                     He claimed that it's not authorized by



         21      Act 18 and Representative Steve Barrar agreed.  Some



         22      exhibits that were admitted at the end of this case



         23      without being shown or discussed show this, and those



         24      are Exhibits 1446 and 1447.



         25                     The third facial problem with Act 18 is
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          1      the list of IDs that are available for voting.  This



          2      is the strictest, narrowest list in the country, and



          3      there are two problems with the list.



          4                     One is that it requires expiration



          5      dates, even on IDs that don't typically have



          6      expiration dates, like college and university IDs, or



          7      veterans' IDs.



          8                     Now, when the law was being discussed,



          9      the Department of State was aware of this problem, and



         10      no one at the Department of State thought that there



         11      was any good reason to have expiration dates.



         12                     Ms. Oyler, the policy director, agreed



         13      during this trial that you don't really need an



         14      expiration date if the purpose of an ID card is



         15      identity.  You just need the card to look like the



         16      person.  But the legislature decided to put in



         17      expiration dates anyway, even though they're not



         18      needed.



         19                     The other problem with the list is the



         20      kinds of IDs is very narrow.  It doesn't include IDs



         21      issued by school districts at all.  It doesn't include



         22      IDs issued by municipalities, except IDs issued to



         23      their employees, but not to other people.  It doesn't



         24      include lists of ID cards issued by private employers.



         25                     These are ID cards that are used
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          1      commonly, every day, in every other transaction; but



          2      they're not included here.



          3                     The Department of State again was so



          4      concerned about this issue, they were concerned about



          5      the possibility of -- here's what my quote,



          6      "disenfranchisement through happenstance beyond the



          7      control of the elector" -- that was Petitioners'



          8      Exhibit 1562 -- "that they recommended a change in the



          9      Bill that everybody be allowed to vote absentee."



         10                     The legislature didn't do that.



         11                     The fourth and final issue with --



         12      fundamental problem with Act 18 is that there's no



         13      safety net.  There's no real safety net that allows



         14      people who don't have ID to come to the polls and cast



         15      a regular ballot.



         16                     Michigan and New Mexico have those



         17      kinds of safety nets.  If you go to the polls and you



         18      don't have an ID, you can sign a declaration or an



         19      affirmation saying that you are who you say you are,



         20      and they will allow you to vote, to cast a regular



         21      ballot.



         22                     Georgia allows people to -- everyone to



         23      vote absentee; and Indiana, everyone over 65 or with a



         24      disability can vote absentee.



         25                     Pennsylvania doesn't have those rules.
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          1      In Pennsylvania, it's -- there is already a very



          2      narrow and restricted list of the kinds of times that



          3      people can vote absentee; and Act 18 actually made it



          4      harder by requiring you to put a Social Security



          5      number or a driver's license in your absentee ballot.



          6                     So, these four provisions of Act 18 are



          7      fundamental and foundational.  They can't be changed.



          8      They can't be changed by assurances that something new



          9      will happen.  So, it's for this reason that we have a



         10      facial challenge, and we're asking the Court to enter



         11      a permanent injunction enjoining the enforcement of



         12      this law.



         13                     But in addition to the structural



         14      defects, the manner in which Act 18 has been



         15      implemented also has resulted in a public



         16      overwhelmingly unaware of the fact that there is a



         17      free identification card available for voting; and it



         18      also, when people get to PennDOT, has resulted in



         19      unnecessary and unreasonable burdens and people unable



         20      to get IDs.



         21                     So, I want to first start with the



         22      education.  The state spent $4 million last fall on



         23      its "show it" campaign on radio, TV and billboards.



         24      Dr. Diana Mutz, who is a Professor at the University



         25      of Pennsylvania and a Fellow at the American Academy

�

                                                                    1994







          1      of Arts and Sciences, came and explained graphically



          2      why the "show it" campaign -- what was the matter with



          3      the "show it" campaign.



          4                     The issue was it didn't tell people



          5      that there was an ID that's available for free without



          6      documentation, let alone telling people where they



          7      could go to get it or how they could get it.



          8                     Now, instead what she testified was the



          9      focus of that campaign was telling people who already



         10      had IDs that they needed to bring them.



         11                     Now, the State did have a 1-800 number



         12      and a website, and Dr. Mutz testified again



         13      graphically how difficult -- she testified and showed



         14      how difficult it was for even her to navigate that



         15      website or deal with that 1-800 number.



         16                     Now, the fact that there was no



         17      education about the Department of State ID was not an



         18      accident.  It was intentional, and Deputy Secretary



         19      Royer admitted this in the trial.



         20                     What he said -- he was questioned about



         21      why there was no -- no advertising about the



         22      Department of State ID; and he said, we didn't want to



         23      confuse voters by putting out that the ID that most



         24      people have never heard of, would someday would be



         25      needed for voting, and therefore, cause confusion.
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          1                     So, the Department of State's



          2      information campaign reveals the wide divide between



          3      what the Department of State issued from Harrisburg



          4      and what actually made it into the hands of the



          5      voters.



          6                     It's the distinction between theory and



          7      practice, and it's the distinction between quantity



          8      and quality.



          9                     With all of the flyers, all of the



         10      pamphlets, all of the informational bulletins, most of



         11      them that are in evidence in this court do not mention



         12      the Department of State ID.  If they do, they don't



         13      explain what it is, where you can go to get it, that



         14      you don't need documents.



         15                     Another example of this difference



         16      between theory and practice is libraries.  Respondents



         17      mentioned libraries, but in testimony by Ron Ruman



         18      which we put in without reading, Mr. Ruman said really



         19      all they did was ask the Library Association if they



         20      could send a PDF and a link to libraries.



         21                     There's no evidence that anyone got



         22      information from a library and the evidence that there



         23      is, Mr. Rogoff and Ms. Carty went to libraries, and



         24      they didn't find anything.



         25                     The fact that poll workers went to the
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          1      poll to circulate -- the fact that the Department of



          2      Information [SIC] sent information to the poll workers



          3      is also a good example of the distinction between



          4      theory and practice.



          5                     They didn't do any survey to see if the



          6      poll workers were already using it.  Mr. Royer talked



          7      about going to a handful of polling places and said



          8      everything was fine.  But the proof is in the pudding.



          9      The witnesses who testified here overwhelmingly said



         10      that they didn't see anything, they didn't hear



         11      anything.



         12                     Mrs. Norton testified that she asked



         13      when they told her that she would need a driver's



         14      license or a passport.



         15                     Now, I want to say here that the point



         16      is not to blame the government officials.  They worked



         17      hard.  This isn't a question of blame or gotcha, or



         18      you have got the wrong information out there.



         19                     The point here is it's the very



         20      government officials who are putting out this



         21      information that are getting it wrong.  They're not



         22      getting it right.



         23                     And the other point is that it doesn't



         24      matter, from the point of view of the voter, if they



         25      don't get the information.  It doesn't matter whether
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          1      the people are operating in good faith or bad faith.



          2                     Now, Mr. Myers referred throughout his



          3      testimony to this idea of shared responsibility; but



          4      if the information isn't there, if there's not



          5      information that there is a card that's free, that you



          6      don't need documents for, or where you can go to get



          7      it or how can you get it, how can we expect registered



          8      voters to take that responsibility that Mr. Myers



          9      talked about?



         10                     Now, education wasn't the only problem.



         11      The process that unfolded over the last 16 months has



         12      been chaotic and unpredictable and unnecessarily



         13      burdensome.



         14                     Some of the problems are getting to



         15      PennDOT, and others are what happened when you get



         16      there.  The voters' stories illustrated both of these



         17      problems.



         18                     Patricia Norton lives in Wamelsdorf,



         19      Pennsylvania, Berks County.  She has voted in the same



         20      municipal borough for 48 years.  She gets around in a



         21      wheelchair and travelling in a car is painful for her



         22      and difficult because most cars don't have



         23      wheelchairs.



         24                     Mrs. Norton wanted to get an ID, so in



         25      October, she called her friends in Reading who drove
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          1      20 miles to get her and then they drove 45 minutes to



          2      Shillington.  When Mrs. Norton got there, and got in,



          3      they told her, you have to pay $13.50.  She said no, I



          4      think it's free.  They said, no, you have to pay.



          5                     So, now there was another problem.



          6      Mrs. Norton pulled out her wallet to give them the



          7      $13.50; but they said, no, we don't take cash.  We



          8      only take checks or money orders.



          9                     To get a money order, you have to get



         10      back in your car, and you have to go to another



         11      location.  You have to get out of the car, and then



         12      you have to get the money order and come back.



         13                     Mrs. Norton couldn't do that.  Here's



         14      how you -- here's how she explained it:



         15                     Xx VIDEO PLAYED AS FOLLOWS:



         16                     THE WITNESS:  "The people who can



         17      drive, when you can drive, you don't think about it.



         18      You just do it.  You hop in and you go.  And you don't



         19      understand the problems it creates when you can't do



         20      that."



         21                     MS. CLARKE:  We had many other



         22      witnesses testify about similar stories.  We had



         23      Mrs. Marsh.  We had Andrew Rogoff, who was a partner



         24      of one of Philadelphia's largest law firms, who spent



         25      two to three hours over the course of six months
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          1      making multiple calls, on hold, arguing, getting



          2      different answers.



          3                     If it takes a lawyer with 35 years



          4      experience to get his father-in-law -- his



          5      father-in-law an ID, how can we expect the rest of



          6      Pennsylvania voters to navigate the system without an



          7      advocate like him?



          8                     Respondents' counsel has suggested in



          9      cross-examination questions that somehow people don't



         10      have to go to PennDOT ID, but Mr. Myers, who knows,



         11      said this was not true.  You have to go to PennDOT.



         12                     He said you have to go to PennDOT in



         13      99% -- 99.9% of the situations; that the situations



         14      where people don't have to go to PennDOT, he said,



         15      were very rare.



         16                     Sure, you can use online if you want to



         17      renew your driver's license, but that costs money.



         18      You need a credit card and your driver's license can't



         19      have been expired for more than six months.



         20                     And yes, you can use the mail for part



         21      of renewing your driver's license; but according to



         22      Mr. Myers, you still have to come in to PennDOT.



         23                     There was also a suggestion in



         24      questions by Respondents' counsel that somehow if you



         25      called PennDOT, they would get a ride for you.  But
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          1      the evidence in this case shows that is not true.



          2      Exhibit 1591 was an example.



          3                     Mr. Myers said only that PennDOT



          4      occasionally would allow people to make appointments



          5      to bring in groups.



          6                     Once you've gotten to PennDOT, the



          7      testimony is that the application is inconsistent and



          8      erratic.  There are long lines, people are being



          9      charged.  Even Secretary Aichele last summer called on



         10      PennDOT to put its best people on the line, citing bad



         11      experiences she had had in other states.  But she knew



         12      there were no best people.  There were no other



         13      people.  They had the people that they had.



         14                     She testified to this at pages 1001 and



         15      1003.  There's no better example of how this system



         16      did not work than the story of the people who got



         17      themselves to PennDOT; waited in line to try to get a



         18      Department of State, a DOS ID; and were turned away.



         19                     One of those hundreds, there were



         20      dozens who were registered to vote, and dozens who



         21      didn't get the ID in time to vote.  The evidence of



         22      this is the database created by the Department of



         23      State.  This was the SharePoint database.  That was



         24      Petitioners' Exhibit 71.



         25                     People who went to PennDOT to get an
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          1      ID, a DOS ID, and couldn't get one were recorded in



          2      that database.  Mr. Marks explained it in detail the



          3      first time he came.



          4                     Now, Mr. Niederberger testified about



          5      the data.  He crunched the numbers and he testified



          6      what the data in the database showed, and here's what



          7      it showed:  There were 613 people who came to PennDOT



          8      to get the new DOS ID, who were put into this



          9      exceptions process, 613 people.



         10                     Now, of that, 473 people came on or



         11      after September 23 -- September 25th.  Those were the



         12      people that that was an important date because that's



         13      when now the Department of State's going to get it



         14      right; but 473 people who came to PennDOT on or after



         15      that date went home without a DOS ID.



         16                     Now, the database also shows what



         17      happened with these people.  146 of them were



         18      registered to vote, but turned away anyway; and 130 of



         19      them were actually registered before the deadline --



         20      that was October 9th -- but they didn't get their IDs



         21      before Election Day.



         22                     Now, on cross-examination yesterday



         23      Mr. Niederberger conceded that two of those people --



         24      well, on cross-examination he was shown data to see



         25      that -- to show that the Department of State database
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          1      was wrong, so he conceded that two of those people



          2      shouldn't be in there, so that would take it down to



          3      128.



          4                     Now, during this trial, Respondents'



          5      counsel claimed that the Department of State database



          6      was wrong.  It was inaccurate, and that there were 144



          7      people whose names shouldn't be on there.  So, we



          8      didn't necessarily agree with them; but we said, okay,



          9      let's just take those 144 people out and let's see



         10      what happens.



         11                     Were there registered voters who still



         12      tried and failed to get to IDs?  We matched them



         13      person by person, and the answer is yes.  There were



         14      still hundreds of people who went to PennDOT, and



         15      there were still registered voters who were turned



         16      away, and didn't get their IDs in time to vote.



         17                     The numbers are there are 469 people in



         18      the exceptions process; 330 of them came after



         19      September -- on or after September 25th; 71 of them



         20      were registered voters; and 58 of them were validly



         21      registered to vote before the election but didn't get



         22      their IDs.



         23                     Again, taking -- giving credit to the



         24      cross-examination, that number would go down to 56, if



         25      there were two entries that were wrong.
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          1                     Now, from our perspective the two



          2      numbers are actually somewhere between what the



          3      database shows and taking the 144 out, and



          4      Mr. Niederberger testified about that even under, and



          5      that is the third page of our Exhibit 2136.



          6                     But there are two conclusions that you



          7      can draw from this matter.  First is that there were



          8      hundreds of people, even after the Department of State



          9      said this would be fine, hundreds of people who were



         10      turned away, dozens who were registered voters.



         11                     But the other point is that



         12      Respondents' argument is based on -- is based on the



         13      claim that their own numbers, their own database, was



         14      wrong and can't be trusted, and their own system can't



         15      be trusted.



         16                     If you can't -- and these are the very



         17      agencies that are supposed to be implementing this



         18      law.  If they can't do it in 3,000 or 2,500 people,



         19      how can they possibly do it with 10,000 or 100,000



         20      people?



         21                     Your Honor, throughout the course of



         22      this lawsuit, many, many people have come in to



         23      testify about what the right to vote means to them.



         24      They have come from all walks of life and all corners



         25      of this Commonwealth.  They are older white women,
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          1      middle class black women, veterans, young disabled



          2      people, a Latina housewife.  Every one of them spoke



          3      about the right to vote.  Some were articulate and



          4      even lyrical.  Some were more straightforward.  But



          5      every one of them said the same thing; there was a



          6      common thread.



          7                     It was the pride in this common thing



          8      that we share, this American magnificence that we all



          9      have the right to choose our leaders.



         10                     Here's how Mrs. Norton put it.



         11                     (VIDEO PLAYED AS FOLLOWS:)



         12      Q.      Is voting important to you?



         13      A.      Yes, it is.



         14      Q.      Could you tell me why?



         15      A.      I think it should be important to all of us.



         16      We all have a stake in what's going on in our life and



         17      we need to respect the people who went before us, and



         18      went through all kinds of grief to give us that right.



         19      We need to take advantage of it.



         20                     (VIDEO ENDS.)



         21                     MS. CLARKE:  150 years ago, not so far



         22      from here, President Lincoln issued a challenge:



         23      "Government of the people, by the people, and for the



         24      people shall not perish from this earth."



         25                     It's that right of self-governance that
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          1      people around the globe are risking their lives for



          2      now.  It's that right that people throughout our



          3      history have given their life for.  That's why we're



          4      here today, and that's why we're asking this Court to



          5      issue this injunction.



          6                     Thank you very much.



          7                     THE COURT:  Thank you, Miss Clarke.



          8                     We'll take ten minutes before we go



          9      into the other argument.



         10                     MR. KEATING:  Thank you.



         11                     (COURT RECESSED AT 10:44 A.M. AND



         12      RECONVENED AT 10:57 A.M.)



         13                     THE BAILIFF:  Court is in session.



         14                     THE COURT:  Thank you, Counselors.



         15                     MS. HICKOK:  Good morning, Your Honor.



         16                     THE COURT:  Good morning.  The



         17      Department of State gets an hour.



         18                     Arthur, we'll give the counsel an hour



         19      to present her argument.



         20                     MS. HICKOK:  Your Honor, I, too, would



         21      like to thank you for the time and the effort and the



         22      attention that you have paid to this case, to the



         23      record that has been built before you, and to the



         24      testimony that you have heard.



         25                     I would like to thank the attorneys
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          1      that I have had a privilege of working with,



          2      Mr. Keating, Mr. Schmidt, Mr. Hutchison and the



          3      attorneys and employees of the Respondents and of



          4      non-parties who have been brought into this case, and



          5      who have worked tirelessly and diligently to answer



          6      the questions of this Court, of Petitioners, and of



          7      us.



          8                     THE COURT:  I thank all, Respondents,



          9      Petitioners.  You all have worked hard.  I appreciate



         10      it.



         11                     MS. HICKOK:  Thank you, Your Honor.



         12                     Your Honor, I was struck by one of the



         13      things that was said.  The statement was made, "there



         14      were no best people."  And actually, Your Honor, I



         15      think if you look at the record that was made over the



         16      past three hearings, the record that was made in the



         17      trip to the Supreme Court, what you will see is that



         18      it is not true at all that there were no best people.



         19                     What is true is that people take the



         20      responsibilities that they are given very seriously,



         21      and that those responsibilities cross.  They are not



         22      just about doing something quickly.  They are about



         23      doing it right.



         24                     This case came before you because the



         25      General Assembly wanted to enact a statute to protect
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          1      the integrity of the electoral process; and protecting



          2      that integrity requires doing something right, and not



          3      just doing something expediently, and not just doing



          4      something fast.



          5                     As Your Honor is aware, the Secretary



          6      of the Commonwealth is charged with implementing and



          7      administering the Election Code; and when she does so,



          8      she looks at the statutes as they are written, as they



          9      are enacted, and this Court has been instructed time



         10      and time again by the Supreme Court that a statute is



         11      only to be found unconstitutional if it clearly,



         12      palpably and plainly violates the Constitution.  Act



         13      18 does not fit into that category.



         14                     This Court has also been told through



         15      the Statutory Construction Act, that when it looks at



         16      a statute, it employs certain presumptions.  You've



         17      heard nothing about those presumptions today.



         18                     One of the presumptions that it employs



         19      that's set forth in 1 Pa.C.S. 1922 is that the General



         20      Assembly does not intend a result that is absurd,



         21      impossible of execution, or unreasonable.  They have



         22      not overcome that presumption.



         23                     The second presumption is that the



         24      General Assembly intends an entire statute to be



         25      effective and certain.  They have not overcome that
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          1      presumption.



          2                     That the General Assembly does not



          3      intend to violate the Constitution of the United



          4      States or of this Commonwealth, and they have not



          5      overcome that presumption.



          6                     As well, you are to presume that the



          7      General Assembly intends to favor the public interest



          8      as against any private interest; and what you have



          9      heard and the record that is before you demonstrates



         10      absolutely that what was done here in implementing Act



         11      18 was undertaken and done to favor the public



         12      interest, and not just individual private interests.



         13                     Your Honor, in looking at a statute,



         14      you begin always with the language of that statute.



         15                     Act 18, as enacted -- not as the Bills



         16      were drafted, not as the legislative analysis was done



         17      when it was before the House in one iteration or



         18      another -- sets forth a list of forms of proofs of



         19      identification that reflect the General Assembly's



         20      concern for the very groups that you have heard



         21      counsel argue about here.



         22                     They say that there are groups of



         23      people who are less likely than others to have a



         24      secure PennDOT product.  That's true.  That's what the



         25      General Assembly recognized.  That's why the General
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          1      Assembly set up an entire list of proofs of



          2      identification.



          3                     Now, when you look at the people that



          4      they brought before you, almost every one of them --



          5      and we'll talk about Mr. Proctor separately; but all



          6      of the others that they brought into this courtroom



          7      are people who fit into a very specific category.



          8                     They are people who are moving into



          9      that senior citizen process.  The people that Kelly



         10      O'Donnell spoke to you about who are in the process of



         11      coming within the aegis of the Department of Aging,



         12      because as they age, they face specific challenges,



         13      some of which will cause them to live less



         14      independently than they otherwise had, and the



         15      Department of Aging has been reaching out specifically



         16      to those people, and reflects the Commonwealth's



         17      commitment to those people.



         18                     But Act 18 also addresses those people.



         19      And Your Honor, in all of the numbers they have



         20      mentioned, they have not talked about the numbers that



         21      are relevant to that group.  Here are those numbers.



         22                     There are 2,042,166 people in the



         23      Commonwealth of Pennsylvania who are over the age of



         24      65, if you use the 2012 census estimate of that age



         25      group.
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          1                     PennDOT has testified through Kurt



          2      Myers, that there are 1,735,337 people in that age



          3      bracket alone who are active drivers now.



          4                     In addition, there are 198,941 people



          5      in that age group who are over the age of 65, who have



          6      turned in their license and gotten an ID without a



          7      license.



          8                     In addition, you heard Mr. Marks



          9      testify that there are 12,379 persons who are



         10      permanent absentee or permanent alternative ballots.



         11                     And you have heard the testimony of



         12      Kelly O'Donnell, who came in here and said, when the



         13      statute provided for three different kinds of licensed



         14      care facilities, that reached to 130,000 residents,



         15      because there were 81,000 in nursing homes, 47,000 in



         16      personal care, and 1,200 in assisted living



         17      facilities.



         18                     When you add all of those up, you can



         19      see that the statute itself contemplated and carefully



         20      provided for having identification and proofs of



         21      identification available to the very persons that they



         22      say are the persons who need a proof of identification



         23      and may not be able to get it from PennDOT.



         24                     There is no gap that appears on the



         25      face of those numbers; and if one exists, it has not
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          1      been established by the testimony or the evidence of



          2      record in this case.  Therefore, it cannot be laid at



          3      the feet of the statute.



          4                     Moreover, it cannot be laid at the feet



          5      of the Commonwealth, which has designated an entire



          6      Department of Aging specifically to reach out to these



          7      people, to meet their needs, to use things such as the



          8      Shared-Ride and other programs, to do other things



          9      including having special people who will listen to the



         10      complaints of whatever nature and address them.



         11                     And you heard Ms. O'Donnell testify



         12      that it is her responsibility as point person to



         13      address the needs and questions, and those are needs



         14      and questions that have not come to her.



         15                     It also cannot be laid at PennDOT's



         16      feet.  And I know that you hear complaints over and



         17      over again from Petitioners' side of the table; but



         18      what you also heard from Petitioners' side of the



         19      table is that Mr. Rogoff went onto the internet and he



         20      pulled off a form.  He took that form with his



         21      father-in-law's license, and he mailed it to PennDOT.



         22                     It was one of the 30 million pieces of



         23      mail that PennDOT got, and guess what?  With nothing



         24      else, with no trip, with no phone call, with no prior



         25      action, PennDOT processed that surrender of that
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          1      license for a non-photo ID.



          2                     Now, Mr. Rogoff says that his father



          3      got an empty envelope, and then there were problems



          4      with that envelope, that he then had to call and make,



          5      you know, numerous phone calls.



          6                     But you know what?  PennDOT was able to



          7      say, here's the Department where that letter went,



          8      here's what happened, and they gave him the substitute



          9      ID.



         10                     In addition, Mr. Rogoff testified that



         11      when he walked into his father-in-law's building he



         12      saw posted on the wall the fact that that facility



         13      offers compliant ID.  If he had chosen to avoid the



         14      phone calls and the chasing around to find out what



         15      happened to the card that somehow was not in the



         16      envelope, he could have simply have gone to the front



         17      desk of the residence and gotten a compliant ID.



         18                     That is their own witness, Your Honor,



         19      who sets that up.



         20                     They also have asked the Court to draw



         21      an inference from the fact that no additional match



         22      was done.  But consistently, they have ignored what it



         23      was that was being undertaken in order to do the match



         24      in the first place.



         25                     As Your Honor has heard, the SURE
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          1      database is a collection of information about real



          2      people, people who are essential to the electoral



          3      process in this state.  It is critically important



          4      that the information in the SURE database be accurate.



          5                     The SURE database is a system from



          6      which people -- from which the Commonwealth draws in



          7      complying with state laws, in complying with federal



          8      laws, and interacting with the county boards of



          9      electors.



         10                     When they asked PennDOT to try to match



         11      the databases, it was so that they could take



         12      information, information that you have heard was



         13      required by federal law to be used in registration



         14      processes and in voting processes, and make certain



         15      that they had as much of it as possible in the SURE



         16      database without causing inconvenience to the



         17      individuals.



         18                     What they haven't said to you is --



         19      because they have focused on the 759,000 -- wait a



         20      minute.  That means that there were 8 million people,



         21      roughly, for whom all of the information matched.



         22                     8 million people whose voter



         23      registration record and whose PennDOT record



         24      correspond, and who will have no problem with any of



         25      the federal requirements or any of the state
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          1      requirements because they can rest in confidence that



          2      all of the numbers correlate.  All of the names, all



          3      of the information, all of the addresses.



          4                     Now, they have also said, well, we can



          5      look at the SharePoint database and say that the



          6      SharePoint database is something that doesn't reflect



          7      anything except inaccuracy; but again, they



          8      misunderstand what it is that was done and why it was



          9      done.



         10                     Your Honor heard Mr. Marks testify and



         11      explain that the Department is completely committed to



         12      getting voters their cards as soon as they are



         13      registered and that, in order to do that, they set up



         14      a system whereby every night the machine will go



         15      through and it will search and it will populate.



         16      Here's a match, here's a possible match, here's



         17      multiple possible matches.



         18                     And every day personnel come in and



         19      they check and they say, is what the computer found



         20      really a match?  Well, if what the computer found is



         21      not really a match, then the person still is not



         22      registered to vote.  It is correct that if a person



         23      still is not registered to vote, there is no card sent



         24      out to that person.



         25                     You have also heard that in this
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          1      process, as people have come in and tried to get a



          2      card and have done so with information that does not



          3      correlate, a date of birth that does not match and an



          4      address that does not correspond, or a name that is



          5      not at all the name that is what they're using to



          6      apply for ID, that the Department of State undertakes



          7      extra research, sometimes contacting the counties,



          8      sometimes contact the individual voter themselves.



          9                     Why would they do that?  Well, they do



         10      that because it is important that a person can walk



         11      into the polls, or can exercise a right to sign a



         12      nomination petition and know that that will be counted



         13      because that name is the name by which that person



         14      really goes.



         15                     So, yes, there are records that it took



         16      time to find, ways that it took effort to validate;



         17      and yes, some of those crossed over the time period of



         18      the November election.  An election that is, as Your



         19      Honor is aware, a presidential election that occurs



         20      only once every four years.



         21                     You have heard a great deal of talk



         22      about certain other groups, but you have seen nobody



         23      from them.  They have talked to you about college



         24      students, these supposedly disadvantaged people who



         25      can't get to PennDOT.
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          1                     And yet, Your Honor has also heard that



          2      of the 835,000 college students in Pennsylvania, not



          3      only did the General Assembly specifically contemplate



          4      that they could use college IDs to vote, so long as



          5      they had expiration dates; but that these persons also



          6      in large part come from out-of-state, they travel



          7      abroad, they have access to other forms of



          8      identification.  And no one came in here and said, I'm



          9      a college student and I can't get identification to



         10      vote.



         11                     Now, it is true that the statute does



         12      not allow for out-of-state driver's licenses to be



         13      used on Election Day.  There's a reason for that.



         14                     If a person considers themselves a



         15      resident of another state, then that person votes



         16      absentee in that state, or travels home to vote on



         17      Election Day.



         18                     If a person considers themselves a



         19      resident of Pennsylvania, the person can either



         20      exchange their driver's license, or they can get a DOS



         21      ID, or they can get a student ID, but residency is a



         22      requirement to vote.



         23                     The other thing that you have not heard



         24      about today is you have not heard anything about the



         25      indigency affirmation.  They have told you that it is
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          1      burdensome for some people to get to PennDOT, and we



          2      understand that, but so does the statute; and the



          3      statute set in place a provision that said that if a



          4      person is unable to get ID because of the costs that



          5      are involved, they can have an indigency affirmation.



          6                     And you heard Mr. Marks testify that



          7      that affirmation can be filled out at the polls and



          8      the person will have to do nothing else, will not have



          9      to come back, will not have to send it in, will not



         10      have to do anything else.



         11                     Your Honor, there are statutes like the



         12      Health Care Cost Containment Act that talk about



         13      indigency.  There's also case law that uses a common



         14      law definition; and the common law definition, as the



         15      Superior Court has set it, is that indigence does not



         16      mean those who are completely destitute and helpless,



         17      although it does include those people; but it also



         18      encompasses people who have limited means, but their



         19      means are not sufficient to adequately provide for



         20      what they need.



         21                     Your Honor, that was from the Health



         22      Care & Retirement Corp. versus Pittas case which is 46



         23      [46] A.3d 719.  That's a Pennsylvania Superior Court



         24      case from 2012.



         25                     What that means, Your Honor, is that
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          1      the indigency affirmation is not available only to



          2      those people who have no money.  It is also available



          3      to those whose money is not adequate for them to get



          4      to PennDOT to get an ID that is free.



          5                     You have heard testimony about a lot of



          6      numbers.  You have heard testimony, again, in fact



          7      they put up on the screen for you -- you can look at



          8      any one of these numbers and pick which one you want,



          9      just so long as you say that it's large; but the



         10      problem with that analysis, Your Honor, is that it



         11      doesn't answer the question.



         12                     And the question is this:  If you look



         13      at what the statute provides, and you look at how the



         14      statute is designed, is it designed in such a way that



         15      there will inevitably be large groups of people who



         16      cannot fit under the provisions of the statute and



         17      who, therefore, would be put into a position in which



         18      they cannot vote.



         19                     And the testimony that you have heard



         20      is exactly the opposite of that.  The testimony that



         21      you have heard is that there are not large groups of



         22      such people, and they have played fast and loose with



         23      some of their expert data.



         24                     For example, and probably one of the



         25      most egregious things that we heard here, you heard
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          1      Dr. Siskin say, and you heard counsel say to



          2      Dr. Wecker later, well, you know, a 15% error rate



          3      isn't really a problem because there's still a 15%



          4      error rate the other direction.



          5                     Your Honor, what that really is saying



          6      is that one out of every three names that Dr. Wecker



          7      has looked at -- I mean, Dr. Siskin has looked at, one



          8      out of every three of those is wrong.  It just might



          9      be wrong in a different way.



         10                     That is the opposite of the standard of



         11      reliability on which this Court relies when



         12      determining whether it's going to accept expert



         13      testimony.



         14                     You also heard Dr. Wecker say, when I



         15      looked at these data, I was very concerned.  Why am I



         16      concerned?  I'm concerned because the data have to be



         17      looked at in the light of reality; and the reality is



         18      that people die, that people move out of state, that



         19      people get incarcerated.  And Dr. Siskin took none of



         20      those people into account.



         21                     In fact, after Dr. Wecker pointed out



         22      that he didn't even bother to use the deceased code in



         23      the PennDOT database, he said, oh, okay.  I'll just



         24      turn on that code and I'll find 17,000 dead people and



         25      I'll say, those people can't vote, but I won't look
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          1      further.  I won't look to the fact that according to



          2      the statistics provided so far by the Department of



          3      Health, no one in Pennsylvania has died in 2013.



          4                     Your Honor, that is an incredible



          5      statement, and it's incredible because we know it's



          6      not true, that there are people who have died in 2013;



          7      and what is true is that the backlog is such that we



          8      don't have those statistics yet.



          9                     Might a person who has died have an



         10      expired PennDOT ID?  I'm certain that happens, but can



         11      you impugn and overcome the presumptions against the



         12      Constitutionality of this statute based upon an



         13      estimate that ignores whether a person has died?



         14                     You heard Kurt Myers here testifying



         15      about the people who moved out of state and the fact



         16      that it is optional to determine whether they're going



         17      to take an out-of-state driver's license and exchange



         18      it and send it back.



         19                     You cannot say that a person who's



         20      still in the PennDOT database, who is now happily



         21      living in one of the other 49 states or in any other



         22      country, that the fact that that is an expired license



         23      has any meaning whatsoever unless you know whether



         24      those people are in Pennsylvania.



         25                     It is not true that a person who moves
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          1      to Maryland cannot vote.  What is true is that a



          2      person who moves to Maryland will vote in Maryland.



          3                     Further, you have heard how the people



          4      who are in the correctional institutions, who are



          5      felons cannot vote, and how those who are



          6      misdemeanants can vote but they vote absentee.



          7                     Dr. Siskin took no account of those



          8      people, no account of the fact that those people also



          9      are likely to have mismatches, likely to have expired



         10      licenses.  Instead, he simply said, well, I wasn't



         11      really looking for specifics.



         12                     But if you're not looking for



         13      specifics, how can those numbers be of any value to



         14      the Court whatsoever?



         15                     More troubling than that, Dr. Wecker



         16      said, what Dr. Siskin did was to do the first step of



         17      an analysis.  Dr. Siskin found a cachement.  He found



         18      a universe, and a universe from which one could



         19      ascertain whether there actually were people who



         20      lacked a form of identification.



         21                     But in order to find that, you would



         22      have to narrow that universe and make phone calls and



         23      visit people and actually determine whether there was



         24      a need; and he then pointed you to Dr. Siskin's



         25      report, Section 6, where Dr. Siskin said that he took
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          1      a group of people, but he doesn't tell you how many,



          2      and he doesn't tell you how he found them.



          3                     He gave that list of people to



          4      Petitioners' counsel; and after he gave that list of



          5      people to Petitioners' counsel, suddenly, he got back



          6      eight names, and he was asked to verify that according



          7      to his database match, those eight names did not have



          8      a form of ID.



          9                     Those eight names, Your Honor, are



         10      names from which the people who appeared here



         11      testified.  So, if you were to accept what Dr. Wecker



         12      said that Dr. Siskin should do, and if you were to



         13      look at the only evidence of that that has been put



         14      into this record, you would then weigh the testimony



         15      of those people who came from that process and ask



         16      yourself, does that tell me that this is a statute



         17      that cannot work?  And the answer to that would be no.



         18                     Now, you heard today that Dr. Marker



         19      supposedly came up with completely new and different



         20      information; but you heard Dr. Marker, you listened to



         21      him testify.  He didn't come up with new or different



         22      information.



         23                     What he did instead was to look at part



         24      of what Dr. Barreto had done; and to say, well, you



         25      know, I think it might be reasonable that Professor
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          1      Barreto acted in this way in June 2012; and I am not



          2      going to comment on the fact that Judge Simpson, who



          3      sat there and watched him and listened to him, found



          4      him incredible.



          5                     He said, I'll just say that we can look



          6      at these numbers and they look reasonable to me.  But



          7      Your Honor heard the examination that went on, heard



          8      how out of all of the questions and answers he had



          9      only looked at a small subset, heard how he did not



         10      even bother to compare the questions to the statute



         11      itself, and didn't have any clue as to whether it



         12      might have confused people that Dr. Barreto had added



         13      the word "official" in front of each of the sorts of



         14      identification that he was asking about, words that



         15      never appeared in the statute.



         16                     He could not comment on any of those



         17      things.  And to the extent that Your Honor would like



         18      to second-guess what Judge Simpson did in a



         19      credibility determination, and I actually think that



         20      you wouldn't like to, Dr. Marker had not redone enough



         21      of it in order to be able to provide you with any data



         22      on which you could rely.



         23                     In addition, Dr. Marker has testified



         24      that there might be times in which it might be



         25      important to redo the assessment, but he did not.  He
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          1      did not redesign the instrument.  He did not go back



          2      and call a new group of people.  He did not say, now



          3      that it has been in place a year, are there people who



          4      lack forms of identification?



          5                     In fact, Your Honor, you heard



          6      testimony that for things such as the number of



          7      colleges and universities getting compliant forms of



          8      identification and the number of care facilities that



          9      are giving compliant forms of identification, that



         10      those things have evolved since the statute was



         11      enacted, and in fact are being kept track of by the



         12      Department of Aging, the Department of Health, the



         13      Department of Public Welfare for the care facilities,



         14      and are being kept track of by the Department of State



         15      for the colleges and universities.



         16                     So, whatever conclusions were reached



         17      in June of 2012 during the two weeks in which a few



         18      phone calls were made to a subset of the population,



         19      those things cannot tell you whether the things



         20      contemplated by the statute, the other forms of proofs



         21      of identification have been effective.  And they did



         22      not redo that data.



         23                     Your Honor, you heard information about



         24      the 144, and you have heard today about September



         25      25th, and counsel would like to put a meaning on

�

                                                                    2025







          1      September 25th that is different from the meaning as



          2      we understand it.



          3                     As Your Honor is aware, this case,



          4      after the initial hearing, went up to the Supreme



          5      Court; and when it went up to the Supreme Court, the



          6      Supreme Court said, liberal access cannot allow for an



          7      exhaustion process, and liberal access cannot require



          8      a person to try to provide documentation first and



          9      then have those things, you know, fail before you can



         10      make available the other form of identification.



         11                     When this case was remanded, the



         12      Department had in front of it the Supreme Court's



         13      opinion, and it changed its procedures to match what



         14      the Supreme Court had said that the statute should do.



         15                     The reason that September 25th is a



         16      critical date is because everybody acknowledges that



         17      until the Supreme Court had spoken, the procedures



         18      were what the procedures were; and that going forward,



         19      the procedures were what the Supreme Court had asked



         20      the Department of State to do.



         21                     So it is that the Department of State



         22      differentiated between what it called old process



         23      applicants, those who knew that they would come in,



         24      that they would have to come back to PennDOT because



         25      no card would be issued on the first visit, and who
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          1      therefore received letters.



          2                     Those people, those 150 people who were



          3      in the old process got added to the SharePoint



          4      database so that they could be tracked; but they were



          5      never people who were part of the new process.



          6                     When Mr. Marks looked at the SharePoint



          7      database back in December of 2012, he realized that



          8      there were 144 other people who did not fit, and the



          9      reason they did not fit is this:  There had been no



         10      application for a DOS ID.  None of it had been



         11      transmitted by PennDOT.  There had been no call logs.



         12      There had been no other indicia of anything other than



         13      a voter registration form.



         14                     Mr. Marks wrote to PennDOT, and he



         15      said, do you have these cards?  Are there 144 people



         16      sitting out there that I should put into this



         17      exceptions process?  And PennDOT said, no.



         18                     But the thing was that Mr. Marks had



         19      asked not about 144.  He had asked about 194.  And so



         20      now he had a dilemma.  Does he take all 194 and remove



         21      them from the database, or does he know that there are



         22      144 people as to which there were no applications for



         23      Department of State ID card, and simply track them,



         24      monitor them, send them letters, try to make certain



         25      that they are communicated with?
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          1                     He made the decision to keep them there



          2      because he could not know which people were actually



          3      affected.  Had it been all 194, maybe his



          4      determination would have been different; but he acted



          5      to protect the integrity of the people and the



          6      accuracy of their information, and to make certain



          7      that no one fell through the cracks.



          8                     They would impugn those actions and



          9      that course of conduct.  At the end of the day, how



         10      that happened does not have any reflection on whether



         11      the statute provides for people to get proper proofs



         12      of identification; but it does show that Petitioners



         13      are willing to take the data they are given, and to



         14      make it say something else to try to impose a burden



         15      that was not a burden that's inherent in the statute,



         16      nor a burden that is inherent in the process.



         17                     If Your Honor is wondering whether



         18      there are still cards at the Department of State,



         19      there are.  Because those are persons who have not yet



         20      been -- had their applications to register to vote



         21      accepted by the counties; and until they are, and



         22      until they are approved by the counties to be



         23      registered to vote, they are not registered voters who



         24      require a voter ID for voting purposes.



         25                     When this Court undertakes its legal
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          1      analysis, this Court will have three questions that it



          2      needs to answer because there are three claims that



          3      have been put before it.



          4                     On one of them, which is their equal



          5      protection claim, Pennsylvania law is coterminus with



          6      the law under the Federal Constitution; but in opening



          7      argument, Your Honor heard a statement that has



          8      nothing to do with either the Pennsylvania or the



          9      Federal Constitution, which was that you would be



         10      asked to measure disparate impact, something that's



         11      done under Title VII, and something that is not done



         12      here.  We'll talk about that more in a minute.



         13                     Your Honor is being asked to impose a



         14      permanent injunction against the statute.  And they



         15      have talked to you about a permanent injunction, but



         16      they have never told you what it is that you would



         17      need to find in order to impose a permanent



         18      injunction.



         19                     It's not necessary as it is for



         20      preliminary injunction to have immediate or



         21      irreparable harm, but it is necessary for the electors



         22      to establish that greater injury would result from



         23      refusing rather than granting the relief requested.



         24                     In order to establish, of course, what



         25      they needed to do is to set in place, to build up
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          1      through facts and through record their entitlement to



          2      each of their claims; and they needed to establish



          3      that everything that they averred in their amended



          4      petition was in fact true, and they have not even



          5      attempted to do that, Your Honor.



          6                     Let's talk about the first claim, the



          7      one that they say is that the statute is unlawful



          8      because, it's unlawful because it doesn't match the



          9      law.  What they are talking about is the provision in



         10      the statute -- and you heard Mr. Royer testify about



         11      it -- where the list of forms of identification are in



         12      one part of the statute, and then in a second part the



         13      General Assembly said that notwithstanding the



         14      provisions of 75 Pa.C.S. Section 1510b, the Department



         15      of Transportation shall issue an identification card;



         16      and they would say that that means that the statute



         17      cannot be fulfilled because 75 Pa.C.S. Section 1510b



         18      actually contemplates a kind of secure identification



         19      that will not allow for the lack of documentation for



         20      things such as the DOS ID.



         21                     But the statute, Act 18, says



         22      notwithstanding the provisions.  In other words, the



         23      Department of State and PennDOT were to work together



         24      in order to find a form of identification that could



         25      meet the requirements of the law and still not
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          1      compromise PennDOT's obligations under Title 75; and



          2      that they did.



          3                     That's in compliance with the law.



          4      That is implementing the law.  That is administering



          5      the law.  That is indubitably the task that is given



          6      to the Department of State under the law.



          7                     Now, they stood up here today and said,



          8      but, Your Honor, you don't understand.  Theoretically



          9      it's possible that the DOS ID could someday be done



         10      away with.  Well, as Your Honor knows, technology is



         11      changing even before our very eyes.



         12                     Theoretically, it is possible that



         13      there would be a form of identification that would not



         14      require the DOS ID to exist; but that does not impugn



         15      the fact that until such a thing is developed, if it



         16      is ever developed, that the statute provides for



         17      precisely what the Department of State ID does.



         18                     You heard nothing about whim, nothing



         19      about officials who would try to undermine what the



         20      statute requires, and there is no basis for making



         21      such an assumption.



         22                     In their pretrial briefing they cited



         23      to United States versus Stevens, which was a case



         24      arising under the Animal Cruelty Statute, where the



         25      government came into court and said, you don't
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          1      understand, I'm not going to prosecute, I'm just going



          2      to call these people criminals.



          3                     Well, understandably, the Court was



          4      skeptical as to those kinds of representations, but



          5      you have heard nothing like that here, and in part,



          6      the reason you have heard nothing like that here is



          7      because this is not a case where they're looking at



          8      the plain language of the statute and trying to avoid



          9      it.



         10                     This is a case where the Department of



         11      State is looking at the plain language of the statute,



         12      and is implementing it.



         13                     You also heard statements here about



         14      free and equal, and the free and equal guarantee under



         15      the Pennsylvania Constitution.  The Pennsylvania



         16      Constitution, as case law has construed it, says that



         17      "an election is free and equal when it is public and



         18      open to all qualified electors alike, when every voter



         19      has the same right as any other voter, and when each



         20      voter under the law has the right to cast his ballot



         21      and have it honestly counted, and when the regulation



         22      of the right to exercise the franchise does not deny



         23      the franchise itself, and the constitutional rights of



         24      the qualified elector are not subverted or denied."



         25                     In that process, the Supreme Court has
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          1      said repeatedly that that right, that free and equal



          2      guarantee, does not impact the evidence that's



          3      required to prove the elected franchise or to say that



          4      a person who comes before does not have an obligation



          5      to prove that that person is who that person says that



          6      that person is.



          7                     Those kinds of qualifying requirements



          8      are reasonable classifications, and thus, it is that



          9      in City Council of the City of Bethlehem versus



         10      Marcincin, for example, the Court said that



         11      "qualifying requirements are reasonable



         12      classifications, and that things such as saying that



         13      an elected Mayor can only serve two terms does not



         14      deny the franchise and does not dilute the vote of any



         15      segment of the constituency."



         16                     What the Court has before it here is



         17      something that is of the same caliber.  It is a way to



         18      determine that the person who comes to cast a vote is



         19      the person who has the right to cast a vote, because



         20      it is the person who is the registered elector.



         21                     Your Honor, they have not talked to you



         22      about equal protection, but equal protection is also a



         23      guarantee under the Pennsylvania Constitution; and it



         24      is not something that is demonstrated by disparate



         25      impact, which is what they said in opening argument
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          1      that they wanted to show, and as to which they did



          2      nothing other than put on Dr. Siskin's numbers, where



          3      he took a portion of the statute, and said, well, the



          4      elderly may be more likely not to have a PennDOT ID,



          5      therefore, there's a disparate impact from the



          6      statute.



          7                     That's not a disparate impact from the



          8      statute.  That's a disparate impact from his



          9      assessment of PennDOT ID.  He also acknowledged that



         10      some of the ways in which some ethnic groups construct



         11      their names might be more likely to give rise to a



         12      mismatch, not because that person is affected by Act



         13      18, but because that person may have a name recorded



         14      as a middle name in one database and a last name in



         15      another.  That is not disparate impact.



         16                     But more importantly, Your Honor,



         17      you're being called upon to apply the law as the law



         18      exists; and Your Honor sat on the Meggett versus



         19      Pennsylvania Department of Corrections case where a



         20      party tried to bring disparate impact in to say that



         21      the way that hairstyles were required under the prison



         22      regulations was unconstitutional.



         23                     The Court said there that disparate



         24      impact has no place in a constitutional equal



         25      protection analysis.  More to the point, the Court
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          1      said the same thing in Nixon in which you wrote both



          2      the concurrence and the dissent; and that, of course,



          3      is an election case.



          4                     And in the authorities that were relied



          5      on in Nixon, the Court said the power to regulate



          6      elections is legislative, and it has always been



          7      exercised by the lawmaking branch of the government.



          8      Errors of judgment in the execution of the legislative



          9      power or mistaken views as to the policy of the law or



         10      the wisdom of the regulations do not furnish grounds



         11      for declaring an election law invalid unless there is



         12      a plain violation of some constitutional requirement.



         13      Legislation may be enacted which regulates the



         14      exercise of the elected franchise and that does not



         15      amount to a denial of the franchise itself.



         16                     Your Honor will recall that when you



         17      sat on the Nixon en banc panel that you thought that



         18      Nixon did not go far enough, and you would have gone



         19      further.



         20                     Now, there is a reason that they want



         21      to use a different equal protection analysis, and it



         22      is something else that you have not heard anything



         23      about.  The United States Supreme Court, when it



         24      decided Crawford versus Marion County Election Board,



         25      considered many of the same issues that they're asking
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          1      to you reconsider.



          2                     Under the federal equal protection



          3      analysis -- and of course, as Your Honor is aware, in



          4      Hereford, the Supreme Court of Pennsylvania said



          5      there's no reason to look beyond how the federal



          6      courts construe the federal equal protection analysis



          7      when looking to the way Pennsylvania would do it.



          8                     And in Marion County, the lead opinion



          9      said, "it's true that a photo identification



         10      requirement imposes some burdens on voters that other



         11      methods of identification do not share.  For example,



         12      a voter may lose his photo identification, may have



         13      his wallet stolen on the way to the polls, or may not



         14      resemble the photo in the identification because he



         15      recently grew a beard, but burdens of that sort arise



         16      from life's vagaries, and they are neither so serious



         17      nor so frequent as to raise any question about the



         18      constitutionality of the underlying statute.



         19      Moreover, the availability of the right to cast a



         20      provisional ballot provides an adequate remedy for



         21      problems of that character."



         22                     Your Honor has heard argument here



         23      about how exactly those burdens should be used to



         24      invalidate the law, how we should look at whether they



         25      might have lost their ID, at whether they might have
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          1      forgotten their wallet; and here, as in Indiana, there



          2      is a provisional ballot provision, which is an



          3      adequate remedy to overcome the vagaries of life that



          4      were contemplated.



          5                     In addition, Your Honor, the Eleventh



          6      Circuit looked in Common Cause of Georgia versus



          7      Billups at a similar law, and they have talked a



          8      little bit about the Georgia law.  It said as well



          9      that the very things that they are saying violate



         10      equal protection do not, that this was not a burden



         11      that was undue or significant.



         12                     What was interesting about Billups is



         13      that Billups sought to establish -- the NAACP sought



         14      to establish in Billups that the way you should



         15      measure the burden is by conducting a match.



         16                     What is interesting is that the NAACP



         17      and the voters came to the Eleventh Circuit and they



         18      said, we can establish from our match that there are



         19      between 289,000 and 505,000 voters who lack a photo



         20      identification issued by the Georgia Department of



         21      Driver Safety, and it is implausible that a



         22      significant number of those registered voters would



         23      have another form of approved photo ID.



         24                     And applying the analysis from Marion



         25      County, the Eleventh Circuit said, that argument
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          1      fails.



          2                     It found the data relied on by the



          3      NAACP and the voters as incomplete and unreliable, as



          4      failing to account for the other forms of



          5      identification acceptable under the statute, and as



          6      containing inaccuracies.



          7                     The same is true in the match that they



          8      have put forth here.  The numbers in Billups might



          9      sound strangely familiar because 200,000 and 500,000



         10      are numbers that they've asked you to take into



         11      consideration there.  What is interesting is that in



         12      Georgia, they have had a six-year period from 2005 to



         13      2011 in which they have reported their statistics, and



         14      27,000 identification cards were identified during --



         15      were issued during that entire six-year period, half



         16      of which were issued in the presidential election year



         17      2008.



         18                     When you look at the numbers here on P



         19      2,072, there have been roughly 13,000 PennDOT IDs for



         20      voting and just under 4,000 Department of State IDs



         21      that have been issued, numbers that actually exceed



         22      the numbers that you would have seen in Georgia during



         23      a presidential election year.



         24                     While they call your attention to



         25      September 25th for one purpose, you can also look at
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          1      September 25th for another; and that is this:  In



          2      order to vote in the November general election, a



          3      person needed to be registered, to have applied to



          4      register by October 9th, and so, the number of cards



          5      issued before September 25th would have been very



          6      significant because those would have been the people



          7      who were trying to a proof of identification prior to



          8      the injunction, and who were trying to get the



          9      identification to vote in that November election.



         10                     Your Honor, the Secretary was charged



         11      with working with the Department of Transportation to



         12      insure that a free form of proof of identification was



         13      available to anyone who needed it to vote, to prepare



         14      and disseminate information to the public, and to



         15      oversee a soft rollout.



         16                     Upon examining what the Respondents had



         17      done in the first four months since Act 18 was signed



         18      into law, the Supreme Court said, given reasonable



         19      voter education efforts, reasonably available means



         20      for procuring identification, and reasonable time



         21      allowed for implementation, the appellants apparently



         22      would accept that the state may require the



         23      presentation of an identification card as a



         24      precondition to casting a ballot; and not withstanding



         25      their representation to the Supreme Court, the
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          1      Petitioners here have rejected reason in favor of



          2      asking that the Department of State be held to be both



          3      omniscient and omnipotent and in some cases



          4      omnipresent as well.



          5                     They asked that the law be enjoined



          6      unless the Department of State knows the source of



          7      proofs of identification that each voter possesses or



          8      does not possess, insures that there be not just



          9      outreach, but that the Department of State somehow



         10      assess whether everybody has understood everything



         11      that has been told to them and has followed up on it



         12      in a suitable way.



         13                     Your Honor, that's not only not the



         14      law, it's also not good policy.  Since at least the



         15      last administration, the mission of the Department of



         16      State under the leadership of the Secretary of the



         17      Commonwealth, and as posted on its website, has been



         18      to promote the integrity of the electoral process, to



         19      provide the initial infrastructure for economic



         20      development through corporate organizations and



         21      transactions, and to protect the health, safety, and



         22      welfare of the public.



         23                     Similarly, the mission of the



         24      Department of Aging is to enhance the quality of life



         25      of all older Pennsylvanians by empowering diverse
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          1      communities, the family, and the individual.



          2                     Both of those mission statements



          3      reflect respect, and more than respect, they reflect



          4      esteem for individuals.  They don't reflect a



          5      patronizing attempt to mandate that a person have a



          6      compliant ID.



          7                     They instead reflect a respect that



          8      says, we will do whatever is possible, whatever is



          9      necessary, and whatever is legal and lawful to make



         10      certain that anyone who wants ID can get it, and



         11      having it, can use it to vote at an election.



         12                     And that, Your Honor, is exactly what



         13      the Constitution requires; and that, Your Honor, is



         14      exactly what Act 18 contemplates will happen.



         15                     Now, we started the trial with a lot of



         16      lofty promises, but those lofty promises have not been



         17      followed through.  We gave you a motion for compulsory



         18      nonsuit because there are averments in their petition



         19      that they made no effort to support.



         20                     You have not heard from all of the



         21      organizational Petitioners; and in fact, if you look



         22      at the organizational Petitioners that testified in



         23      the last hearing back in -- over a year ago, they were



         24      talking about doing things like getting birth



         25      certificates, things that are not necessary under the
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          1      law in the wake of the Supreme Court's opinion.  They



          2      have advanced nothing else.



          3                     You have only two individual



          4      Petitioners left before you because everyone else



          5      recognized that they had proof of identification; and



          6      yet, where were those two?



          7                     You have heard as to one of them,



          8      Ms. Bookler, that she lives in a facility that is



          9      issuing compliant ID.  You have also heard that she



         10      voted absentee in the last election.  But that was



         11      evidence that the Department of State provided to you.



         12      You heard no evidence from Petitioners.



         13                     Yet, Petitioners would have you grant



         14      relief on behalf of somebody who has not come before



         15      you, who has not substantiated the averments in their



         16      petition.



         17                     And as Your Honor knows, you cannot



         18      base a decision based upon an empty record.  That



         19      record was theirs to establish.  It was their burden



         20      to put those things in the record, and they have not



         21      done so.



         22                     Your Honor, yesterday you issued a



         23      scheduling order; and in that scheduling order, you



         24      said that you wanted to look at a preliminary



         25      injunction, and you wanted to make a determination by
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          1      August 19th.



          2                     Your Honor, the issues that are before



          3      you are issues of great magnitude, and they are issues



          4      that require deliberation, and they deserve full



          5      briefing, and they deserve your ability to go back



          6      through the record and to apprise what has happened



          7      and what is happening and what the law requires and



          8      does not require.



          9                     Your Honor, we all lived through last



         10      year when there was not much time between August 19th,



         11      or between the time that Judge Simpson came down with



         12      his preliminary injunction decision and the November



         13      election; and we all know about the chaos that ensued



         14      in trying to accommodate an expedited proceeding



         15      before the Supreme Court, and then to come back and to



         16      deal with that, and to move forward.



         17                     Your Honor, given the timing, we know



         18      that what Judge Simpson said when he came back on



         19      remand is that there was only one provision that he



         20      was concerned about in the statute, and that was the



         21      provision -- not the one that said, you may ask for



         22      ID, but you cannot require it, but was the provision



         23      that said, and the ballot will not be counted.



         24                     He would not enjoin the educational



         25      efforts, he would not enjoin the request for
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          1      identification; but instead, he put a soft rollout



          2      into place that could extend through the November



          3      election and that, by agreement of the parties,



          4      extended through the May election.



          5                     And Your Honor, the Department would be



          6      willing, the Respondents would be willing to extend



          7      that through this November's election in order to give



          8      you the opportunity to deliberate upon these things



          9      without a time demand hanging over you.



         10                     Your Honor, what you have heard in this



         11      record is a record of people in the Commonwealth who



         12      care.  People at PennDOT, people at the Department of



         13      State, people at the Department of Aging, who walk out



         14      their caring every day.



         15                     Our Supreme Court had an opportunity to



         16      consider a question arising that involved the SURE



         17      database recently, in In Re:  Nomination petition of



         18      Gales, 54 A.3d 855, 2012, in which the question arose



         19      whether there was a material difference in a signature



         20      on a nomination petition that was signed with Ed



         21      instead of Edward.



         22                     The Court found that was an acceptable



         23      diminutive, but there were also people who signed



         24      Skippy instead of Beatrice, and the Court said, the



         25      difference lies in whether the signature calls into
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          1      question the identity of the signatory or compromises



          2      the integrity of the electoral process.  And if it is



          3      not obvious that the signature on the nomination



          4      petition reflects the same name that appears on the



          5      elector's voter registration card, absent other



          6      evidence, the signature should be stricken.



          7                     Now, you have heard a lot of testimony,



          8      and a lot of argument and a lot of disagreement as to



          9      whether the Department of State should insure that the



         10      information in SURE and the information used on an



         11      elector's ID is accurate.



         12                     Your Honor, the case itself indicates



         13      why that is important.  Petitioners may not care.



         14      They may want liberal access to be nothing other than



         15      random access, and to want every name that comes in to



         16      be given an ID card indiscriminately; but the SURE



         17      database has meaning, and it is used so that people



         18      can participate in the electoral process in many



         19      different ways, and having the information in that



         20      database be accurate is critical.



         21                     At this stage, Your Honor, the matching



         22      that is critical for you to look at is the matching of



         23      the Petitioners' averments and the law with the facts



         24      in this record, and that's where the greatest mismatch



         25      lies.
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          1                     Thank you, Your Honor.



          2                     THE COURT:  Thank you, Counsel.



          3                     Marjorie, do you want to talk a break?



          4                     THE REPORTER:  I'm fine, Judge.



          5      Thanks.



          6                     THE COURT:  Counsel.



          7                     MS. CLARKE:  Your Honor, if I may just



          8      wait until the full 15 minutes.  There it is.



          9                     I'd like to start with Crawford versus



         10      Marion County that Counsel referred to in her closing.



         11      Crawford versus Marion County is a Supreme Court case



         12      that doesn't have anything to do with this case.



         13                     To start with, it was decided under the



         14      United States Constitution, that the United States



         15      Constitution does not have an express provision of the



         16      right to vote that the Pennsylvania Constitution does.



         17                     As important, the Court in Marion



         18      County repeatedly emphasized that its decision was



         19      based on a lack of a factual record.  For example, the



         20      trial court found that the Petitioners had not



         21      introduced evidence of a single Indiana resident who



         22      will be unable to vote as a result of the photo ID



         23      law.



         24                     In this case, we have shown the people



         25      in the -- that the people in the DOS exception process
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          1      that, but for the injunction, would not have had an



          2      ID.



          3                     Here, witnesses have explained how they



          4      tried and failed to get ID.  We had Mrs. Baker, who



          5      was told she couldn't vote in May because -- and she



          6      did not vote in May -- because she wasn't able to go



          7      and get the ID.



          8                     So, this case is very different from



          9      the Indiana case because there's a fully developed



         10      factual record both from last year and this.



         11                     Another difference with the Crawford



         12      case was it didn't have before it the multiple



         13      corroborating evidence of all the hundreds of



         14      thousands of people who lack ID.  There the only



         15      evidence was one expert who the trial court discounted



         16      as being incredible, but here we have six or seven



         17      different corroborating sources from different places.



         18                     Another difference is that there was no



         19      evidence in the Indiana case about how difficult it



         20      was for people to get to the Department of Motor



         21      Vehicles.  Justice Souter speculates about how



         22      difficult it might be, but as the majority pointed



         23      out, there wasn't any evidence in the record about how



         24      difficult it was to get ID.  That, we have here.



         25                     Finally, in Indiana, you have two other
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          1      things:  All, all IDs issued by their Department of



          2      Motor Vehicles are free.  They're all free.  So, you



          3      don't have this weighing and judging about whether the



          4      person really wants it for voting or wants it for



          5      something else.  You don't have people turned away.



          6      In Pennsylvania, so far, at least, you have.



          7                     We talk about Georgia for a minute.



          8      Georgia, too, is very different.  Again, a case under



          9      the United States Constitution.



         10                     In Georgia, everybody gets to vote



         11      absentee, unlike Pennsylvania where you have to have a



         12      very narrow reason.



         13                     In Georgia they have mobile units, so



         14      they go out into the community; and most important, in



         15      Georgia there's hundreds of distribution points.  As



         16      the case went back and forth and up and down, the law



         17      was amended many times, and at the end of the day,



         18      there were multiple distribution points.



         19                     Now, I want to talk a minute about the



         20      other IDs that are available in the law.



         21                     There was no evidence, no evidence in



         22      this trial about what care facilities are issuing IDs.



         23      There was no evidence put on by the Respondents.  I



         24      hope that I misheard because it was -- the evidence



         25      was that the Department of State has not tracked the
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          1      number of care facilities, they have made no effort to



          2      survey the care facilities.



          3                     So, the numbers, whatever numbers I



          4      have heard -- and I hope I misheard -- there is no



          5      evidence.



          6                     The evidence that there is, is when the



          7      law was being considered, the Department of State was



          8      aware that most care facilities don't issue IDs.  It's



          9      very interesting that the question of why the



         10      Department of State didn't do a survey.  They did a



         11      survey for colleges and universities, but there's



         12      no -- Ms. Sweeney and Mr. Marks testified that there's



         13      no corresponding survey for care facilities.



         14                     Now, what we do know is we know that



         15      Dr. -- again, we go back to Dr. Marker and



         16      Dr. Barreto's survey that, at least as of last summer,



         17      only a tiny fraction of the people who had -- who



         18      lacked PennDOT IDs had some other form of IDs.



         19                     So, the care facilities which we have



         20      heard a lot about is a red herring.  We have not --



         21      there is no evidence that care facilities are doing



         22      it; and in fact, the evidence is that we -- that they



         23      have not.



         24                     Colleges and universities.  We actually



         25      did have a college student here last year, Taylor
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          1      Floria; but again, the evidence about colleges and



          2      universities and whether they're putting stickers is



          3      in Exhibit 137.  Some are putting stickers on, but



          4      many aren't.



          5                     I want to talk about why we're doing



          6      this.  There were a number of statutes cited to Your



          7      Honor about the weight that the legislature's



          8      determination should be making, but the law is here,



          9      when there is a fundamental right that is burdened,



         10      the Court must weigh the burden against the



         11      justification.



         12                     What's the justification that we have



         13      here?  It's not fraud.  We know that.  What it is,



         14      is -- there are two things:  A tool to deter and



         15      detect fraud.  But what kind of tool do you need to



         16      deter and detect something of which there is no



         17      evidence and no one is aware?



         18                     And the justification was in their



         19      interrogatory 1, which was Plaintiffs' Exhibit 46.



         20                     As far as the other justification, they



         21      said, was to increase public confidence.  But



         22      Mr. Marks, who is the highest ranking career official



         23      responsible for elections said he has confidence in



         24      the integrity of the elections.  He has had it for the



         25      last 11 years, and we haven't had a photo ID law.
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          1                     Dr. Mutz, who is an expert in



          2      communications, testified to a nationwide survey that



          3      said that the public's concern about fraud is



          4      infinitesimal, about .1%.  She said people are way



          5      more worried about things like money and politics and



          6      voter turnout and long lines.



          7                     Now, last summer, House Majority Leader



          8      Representative Turzai gave his reason, to help



          9      Governor Romney win the White House.  That was



         10      Petitioners' Exhibit 42.  And the Representative's



         11      common sense instincts about who is likely to possess



         12      ID turned out to be true.  As Dr. Siskin testified in



         13      his report, Republicans were twice as likely to have



         14      identification needed to vote than either Democrats or



         15      Independents.



         16                     So, the governmental interest here is



         17      weightless at best, or improper at worst.  And when



         18      Your Honor applies the standard and measures that



         19      governmental interest against the solid, serious,



         20      severe burden on voters here, we suggest that the --



         21      that the governmental interest doesn't survive any



         22      level of scrutiny.



         23                     Now, there was a suggestion that the



         24      indigency provision in the statute is somehow the ID



         25      of last resort.  But the indigency provision requires
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          1      that people cast provisional ballots.  Provisional



          2      ballots means your vote might not count.  It means



          3      that it's subject to challenge by anyone; and you, the



          4      voter, may or may not get notified; and it's up to the



          5      Board of Elections, and the only way you can challenge



          6      that is to go to the Court of Common Pleas, which is a



          7      luxury that most people don't have.



          8                     In addition, the indigency provision --



          9      and when I heard the closing argument -- has two



         10      pieces to it.  It's not just that you're indigent, but



         11      it's also and you can't afford to get an ID card for



         12      free -- I mean, that you can't afford to get an ID



         13      card.



         14                     What Mr. Marks acknowledged when he



         15      testified is that it would be very hard for someone to



         16      swear that affirmation because now that the Department



         17      of State ID card is available for free, it will be



         18      very hard to tell someone that they -- for someone to



         19      affirm that they can't get it for free.



         20                     These requirements were exactly what



         21      they told the poll workers in Exhibit R78.



         22                     Now, we also heard a suggestion that



         23      absentee might cover -- absentee balloting might cover



         24      everybody; but as we have heard over and over again,



         25      absentee ballots are only for a very, very narrow
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          1      category of voters.  And in fact, last year only



          2      24,000 people or so voted absentee.



          3                     This is not going to solve the problem



          4      for hundreds of thousands.



          5                     Now, there is a -- there was a



          6      fundamental disconnect about our view of the



          7      SharePoint database.  We want it to be right.  We want



          8      people to get IDs.  The problem is, if the database is



          9      wrong and if the process is wrong and the process is



         10      flawed, then people won't get the IDs that they need.



         11                     We're very sympathetic to concerns



         12      about hurricanes and checking out whether the person



         13      really is who they say they are, like Helen, our voter



         14      in Schuylkill County.



         15                     But the problem is that Helen won't be



         16      able to vote; and if we didn't have Act 18, if we



         17      didn't have this law at all, we wouldn't have to go



         18      through all of this.  That's our concern about the



         19      SharePoint database.



         20                     Now, finally, we heard that -- we heard



         21      the quote from the Pennsylvania Supreme Court that



         22      said that somehow with reasonable efforts and



         23      reasonable assurances that everyone would get ID,



         24      maybe an ID law would be acceptable, and that's true,



         25      but we haven't had -- not this law.  This law is not
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          1      acceptable.



          2                     We haven't had reasonable efforts.  We



          3      haven't had a reasonable opportunity for people to get



          4      IDs.  When we have 611 out of 3,000 people who tried



          5      to get a DOS ID be turned away, that is not



          6      reasonable.  It's time -- the



          7      we're-going-to-fix-it-in-the-future defense, it's too



          8      late.  It doesn't work.



          9                     What we have got now is we have got a



         10      pattern, that we have got a trial coming up and



         11      there's a change and there's urgency and there's



         12      rushing.



         13                     When we had our first trial, four days



         14      before the first trial there was an announcement that



         15      there would be a brand new card that would fix this



         16      problem, the Department of State card.  That card went



         17      into effect on August 27th.



         18                     In the wee hours of the morning of the



         19      remand trial, the process was changed again; and then



         20      they assured people that this time it's going to be



         21      right.  This time everyone will be able to get ID.



         22                     But that turned out not to be true,



         23      too; and that was what we saw in the SharePoint



         24      database, and the exceptions.



         25                     During the remand trial, the
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          1      Respondents' counsel assured the Court that the



          2      Shared-Ride Program would help everyone and we heard



          3      an allusion to that today.



          4                     But during this year's trial, that



          5      turned out not to be true.  The Shared-Ride Program is



          6      run by private providers who set their own hours of



          7      service, their own days of operation, and people have



          8      to pay.  They have to pay unless someone else will pay



          9      for them.



         10                     What PennDOT does is it offers people



         11      discounts, but you need an ID to get a discount.  That



         12      was Petitioners' Exhibit 1592 that talked about a



         13      glitch.



         14                     Another example of last-minute problems



         15      was on the stand last week when I asked Mr. Myers



         16      about this policy of not asking voters if they want an



         17      ID for voting, he said, oh, we'll change it.  We'll go



         18      back.  We'll do it.  We'll do it better this time.



         19                     Well, that is great, but we asked him



         20      the same questions last September, and that policy was



         21      not changed.



         22                     The Respondents have had 16 months



         23      since the passage of Act 18, and it was they who



         24      pressed to have the trial now.  It's time for an end



         25      to the promises.

�

                                                                    2055







          1                     As the Supreme Court said, we are not



          2      satisfied with the mere predicted judgment based



          3      primarily on the assurances of government officials,



          4      even though we have no doubt they are proceeding in



          5      good faith.



          6                     We have no doubt they are proceeding in



          7      good faith, too, but it is time to put an end to this,



          8      and enjoin this law.



          9                     Thank you, Your Honor.



         10                     THE COURT:  Thank you, Counselors.



         11                     We'll recess.



         12                     MS. HICKOK:  Thank you, Your Honor.



         13                     THE BALIFF:  Court is adjourned.



         14                     (THE PROCEEDINGS WERE ADJOURNED AT



         15      12:13 p.m.)
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