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1 PROCEEDI NGS rade Bes
2 THE BAI LI FF:  Conmmonweal th Court is now in
3 session, Honorable Bernard L. MG nley presiding.
4 MR. KEATING Good norning, Your Honor.
5 THE COURT. Good norning, all.
6 MR. RUBIN.  Your Honor, M. Walczak will be in
7 a nonent; but in the neantine, we call Professor Diana Mt z,
8 and M. Wil czak wll be doing the questioning as soon as he
9 gets here.
10 MR. WALCZAK: Good norning, Your Honor.
11 THE COURT. Good nor ni ng.
12 DI ANA MJTZ,
13 a W tness, having been first duly sworn, was
14 examned and testified as foll ows:
15 DI RECT EXAM NATI ON
16 BY MR WALCZAK:
17  Q Good norning, Professor Mitz.
18 A Good nor ni ng.
19 Q | would like to show you what's been marked as Exhi bit
20 2099, which actually has four parts. |It's the report, CV, and
21 the list of documents that you reviewed and resources.
22 Professor Mutz, I'd |ike you to | ook at what's marked on
23 the bottomright-hand corner of the page as 2099b. Do you see
24  that?
25 A Yes, | do.
M M1l er Verbano Reporting
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1 Q Do you recogni ze this docunent? rede 8es
2 A It is ny CV

3 Q Is this a fair and accurate description of your

4 qualifications?

5 A Yes.

6 Q |'d like to go over this briefly. Wuld you tell us

7 about your educational background.

8 A | a received a Bachel or of science from Northwestern

9 University in 1984 with an enphasis on radio, television and

10 film In 1985, | received a Master's degree from Stanford

11 University, and in 1988, a Ph.D. in comunication from
12 Stanford.

13 Q Did you have a particular focus for your Ph.D.?

14 A Political conmmunication.

15 Q Can you tell us a little bit about positions you' ve held
16 since you got your Ph.D.?

17 A My first academ c job was at the University of

18 Wsconsin, Madison. | was there for about ten years. After
19 that, | was at Chio State University, and begi nning about ten

20 years ago at the University of Pennsylvani a.

21 Al'l three of those places, | held joint appointnents as
22 a tenured nenber of the faculty in both political science and
23  communi cati on.

24 Q. We'l| come back to that. Let's focus on your nost

25 recent position, which is at | believe you said the University

| M | MI1ler Verbano Reporting
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1 of Pennsylvania? rade e84
2 A MM hmm
3 Q Tel | us about your positions there.
4 A | ama nmenber of the faculty of the Annenberg School for
5 Communication as well as a faculty menber in political
6 science. | run sonething that's part of the Annenberg Public
7 Policy Center that's called the Institute for the Study of
8 Citizens and Politics.
9 This institute is basically set up to study politics
10 fromthe citizen's point of view W do research on all Kkinds
11  of non-electoral consequences, political process; and by that
12 | nmean, we study levels of civic know edge, how mass nedi a
13 contributes to levels of civic know edge, what kinds of things
14  the nedia chooses to enphasize and so forth.
15 And ny particular position is an endowed chair, that's
16  between political science and Annenberg; and it was originally
17 endowed by Walter Annenberg to try to build bridges between
18 those fields.
19 Q Does the Annenberg School have a particul ar focus?
20 A It does all kinds of conmunication.
21 Q. But it is specifically focused on communications?
22 A Ri ght.
23 Q Tell us alittle bit about the types of conmmunications
24  that you study.
25 A | study the inpact of both mass nedia and interpersonal
M M1l er Verbano Reporting
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1  conmmunication on public opinion, on attitudes toward the

2 political process, how people feel about politicians in

3 general and the political process, that sort of thing.

4 We don't do what | would call political marketing work.
5 That is, we don't study how to persuade people to vote for one
6 candidate over another. That's sonething that, because of the
7 way we're funded, we don't do any partisan worKk.

8 Q So, there's no partisan political activity?

9 A Absol utely not.

10 Q So, you don't work for a political candidates?

11 A No.

12 Q Political parties?

13 A No.

14 Q As part of your work, do you have the opportunity to
15 review public education canpai gns?

16 A Frequently. And | teach doctorate |evel courses that
17 are to students who will do communication canpaigns in all

18 kinds of areas, not just in the political realm but also

19 health conmunication and so forth.
20 Q And if you look at |ast page of your CV, is that the
21 courses taught? |Is that a description of what it is you
22  teach?
23 A Yes.
24 Q. Bot h graduat e and under graduat e?
25 A Mm hmm

M M1l er Verbano Reporting
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Q Let's talk a little bit about your expertise, and you

said political comunication. Tell us what that entails.

A Political communication is all forms of communication

that affect the citizens' relationship to the political

process. Wiether they feel included in it or not, whether

they feel politicians represent themor not, and so forth.
So, we | ook at levels of public know edge about issues

of the day as well as, you know, attitudes toward them

© 00 N o o b W DN P

whet her they perceive a given policy as beneficial,

10 detrinental to thenselves, the comunity at |arge and so

11  forth.

12 Q Can you tell us a little bit about your research areas?
13 A Currently, I amfinishing a book this sumer called In
14  Your Face Politics that is a study that involves both

15 experinmental and survey based work on how citizens are

16 affected by incivility in political discourse.

17 | have done many studies on this, and am putting them
18 together as a book. Cbviously, we're all aware of the

19 incivility in political discourse and it does have

20 consequences for how people relate to the political process,
21  how they think about politicians and so forth.

22 | al so amworking on journal articles and a subsequent
23 book that has to do with public perception of the legitinmacy
24 of the political process and the electoral process. Looking

25 at what nmakes people feel that they're wlling to go al ong

| M | MI1ler Verbano Reporting
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1 wth an outcome of an election, even when it isn't their

2 preferred outcone.

3 Q Now, starting on page four, there's what | ooks |like a

4 |ist of books and then refereed journal articles and book

5 chapters?

6 A MM hmm

7 Q Are there particular books you m ght want to point us to
8 as representative of your work that would be relevant to this
9 case?

10 A Well, Hearing the Other Side is a book that many people
11 feel is relevant to legitinmacy in particular, and how the

12 public views the political process. |t addresses issues of
13 polarization, conprom se and so forth and | ooks at the inpact
14  of surrounding yourself with Iike-mnded versus diverse others
15 in ternms of their political viewpoints and how that affects
16 people's political behavior.

17 Ot her books here, they all cross over in various ways.
18 I npersonal Influence | ooks at how nass nedia influences our
19  perceptions of mass opinion and behavior in ways that don't
20 always correspond to what's really out there. And by virtue
21  of shaping those perceptions, it also shapes people's
22  behaviors.
23 Q | note on your CV, you have got one, two, three, four
24 | ooks like four-and-a-half pages of articles, and those are
25 all articles that you personally worked on or have been the

M M1l er Verbano Reporting
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1 l|ead author on? rade Bes

2 A They're peer reviewed journal articles. That's really

3 the currency in ny discipline when there's quantitative work

4 involved. Particularly, nost of the tine we get out the

5 technical details of our studies in journal article form and

6 eventually, when we want to sort of put greater enphasis on

7 the big idea, we put theminto a book manuscript.

8 Q What do you nean by peer reviewed?

9 A Peer reviewed neans they go out and are anonynously

10 reviewed by other nmenbers of your discipline. They don't know

11  whose work they're reviewwng at the tinme. It's a very

12 conpetitive process. The top journals have about a 5%

13 acceptance rate. You go through a |ot of objections.

14 Q Now, back on page two of your CV, | note there's sone

15 honors and awards. Can you tell us a little bit about those?

16 A Sure.

17 Q Let ne ask you, what is a Lifetine Career Achi evenent

18 Award in pol comfrom-- political science, political

19  comuni cations from APSA? Wat is APSA?

20 A The Anerican Political Science Association is the

21 largest professional organization in political science. It

22 basically has a small nunmber of Lifetinme Career Achievenent

23 Awards for all of your contributions to the discipline during

24  the course of your career.

25 In 2011, | was awarded the Lifetine Career Achi evenent
M M1l er Verbano Reporting
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1 Award in political conmunication for work | have done since |
2 started in the field.

3 Q You said only one person gets that a year?

4 A Correct. |I'mnot even sure it's awarded every year. It
5 may be every other year. | don't know.

6 Q VWhat ot her significant awards m ght you point us to?

7 A | guess the one that's nost significant to me is the

8 Anerican Association of -- I"'msorry, the American Acadeny of
9 Arts and Sciences Fellowship. | was elected a Fellow of the
10  AAAS not that |ong ago.

11 It's an organi zation wth a very esteened history. It
12 was originally created by the founders of the country at the
13 time of the Anerican Revolution, to try to bring academcs to
14  -- academ c know edge to bear on matters of public policy, and
15 that is an award that you're elected to by peopl e outside your
16 discipline. So, it -- your reputation has to go beyond

17 political science or conmunication in order to receive that

18  honor.

19 Q When you say peopl e outside of your discipline, what,
20 for exanple.
21 A Physi ci sts, mathenaticians, so on, so forth. You're
22 voted in by the pre-existing Fellows, and it covers all of
23 those areas, so only those people in the field who know the
24  position.
25 | have been involved in many cross-disciplinary kinds of

M M1l er Verbano Reporting
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1 endeavors through the National Science Foundation and as a

2 result my work is interdisciplinarian and known across

3 multiple disciplines.

4 Q Lastly, on page eight of the CV, you have a section on

5 professional service. Tell us alittle bit about that.

6 A |'ve -- since | have been elected a Fellow of AAAS, |

7 have al so been involved in selecting new nenbers. |'ve also

8 served for nany years on the American National Election

9 Studies Board of Overseers, and that's the |argest electoral
10  behavior project in the United States.

11 Q What do you nean by el ectoral behavior?

12 A It's a study that's funded by the National Science

13 Foundation to -- around every presidential election year, also
14 often they study mdtermelections as well. |It's a group of
15 people that get together and plan that project, and make sure
16 that the noney is being spent w sely.

17  Q And what is it in particular that the project |ooks at?
18 A There's public information about candi dates, what people
19 are learning during the course of a canpaign. How they feel
20 about the electoral process after it's over. Al of those
21 kinds of things are incorporated.
22 It's also a historical tine series. This study has been
23 going since the 1940s. |It's one of the few sources we have of
24  over time know edge of levels of public information and public
25 involvenent and so forth.

M M1l er Verbano Reporting
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1 Q So, you look at the public's perception of the pIJoaIgtei c?a\l51
2 process?

3 A Correct.

4 Q And you | ook at the influence of what, for instance,

5 politicians or governnent |eaders are saying on the public?

6 A Exactly.

7 MR. WALCZAK:  Your Honor, we would proffer

8 Dr. Mutz as an expert in political comunication and political
9  behavior.

10 MS. HI CKOK:  Your Honor, may | voir dire this
11  wtness, please.

12 THE COURT: Sure.

13 M5. H CKOK:  Thank you.

14 CROSS- EXAM NATI ON ON QUALI FI CATI ONS

15 BY M5, H CKCK:

16 Q Good norning, Professor Mitz.

17 A Good nor ni ng.

18 Q Have you any background in advertising?

19 A Yes, | do.
20 Q What is your background in advertising?
21 A | worked for Leo Burnett in Chicago.
22 Q. How [ ong did you do that?
23 A A short period of tinme. It was before | went to
24  graduate school.
25 Q What was your role there?

M M1l er Verbano Reporting
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1 A | worked in the research departnment and | morkeg%g%eatxjé
2 nunber of accounts, including Odsnmobile, MDonald' s, G ad.

3 dad Wap, that kind of thing.

4 Q What did you do for those accounts?

5 A We did research on everything fromconmercials they

6 produced to |ifestyle research to try to chart future trends

7 that would affect the advertising, and to be incorporated into
8 the adverti sing.

9 Q And your particular role in that, what kind of thing did
10 you particularly undertake as your tasks?

11 A | did all kinds of things. | ran focus groups, when

12 needed. | analyzed data that we collected. | analyzed |arge
13 scal e databases on lifestyle changes in the United States.

14 | gave presentations to clients at, you know, corporate
15 headquarters of MDonald's, places like that. Wde variety of
16 things involving evaluating advertising effectiveness.

17  Q And you said you did that for a short period of tineg,

18 right?

19 A Ri ght.
20 Q. How nuch tinme?
21 A It's been so many years ago, |'mnot sure exactly.
22  Probably under a year
23 Q Ckay. And you said it was many years ago?
24 A Yes.
25 Q. How nmany years ago?

M M1l er Verbano Reporting
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1 A Wll, it was after | received my B.S., but beforg? emé%?d
2 to graduate school. | graduated early from Northwestern, and
3 then got a job at Leo Burnett.

4 Q VWhat is your background in narketing?

5 A Al of the kinds of things that we do at the Annenberg
6 School are designed so that we can place our students in

7 marketing positions of all kinds. 1In fact, many of ny

8 graduate students are in marketing positions, either in the

9 context of advertising and public relations or in sone cases
10 they work for, say, the CDC working on health information

11  canpaigns, that kind of thing.

12 Q Now, you provi ded some statenments here about the

13 non-partisan nature of your role. Are you aware that many of
14 the Professors at the University of Pennsylvania have been

15 very vocal in their opposition to the photo ID | aw?

16 A No, |'m not.

17  Q Are you aware that there was a synposium held at Penn
18 last year at which one of the centerpoints was presentations
19 about photo ID and about other things |ike that?
20 A No, I"'mnot. | don't think those were people fromny
21 department, because | wasn't aware of it.
22 Q. Now, you're actually in two departnents; is that
23 correct?
24 A Correct.
25 Q And you al so work with people Iike Professor Gol dnan who

M M1l er Verbano Reporting
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1 is in another departnent; is that correct? rade ss4
2 A Pr of essor Col dman?

3 Q Have you not? | thought | saw that you had co-authored
4 some materials with Professor Gol dman?

5 A He is now a Ph.D. He was ny graduate student.

6 Q Ch, okay.

7 A And he's in the Annenberg School.

8 Q He is in Annenberg?

9 A Yes.

10 Q Ckay. You also in your sources have cited extensively
11 to two of the witnesses who have been in this case, or are

12 listed to be in this case. One is Dr. Barreto and one is

13 Dr. Mnnite. Have you talked to either of those people?

14 A No, | have not.

15 Q And how did you cone to testify here today?

16 A | was called and asked if there was soneone at the

17  Annenberg School who was an expert on information canpai gns
18 who can eval uate a conmuni cation canpai gn

19 Q And have you testified in any other cases?
20 A Not in court, no. Wwen | was at Chio State, | was hired
21 by the State of Chio as an expert witness in a case involving
22 the Chio State lottery. It was settled. | didn't end up
23 appearing in court, but | did prepare materials for the state
24  on behalf of the state lottery.
25 Q So you have not yet had any court find you qualified to

M M1l er Verbano Reporting
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1 testify? rade Bes
2 A No.

3 Q And you tal ked about the fact that you have been doing a
4 |ot of study on know edge and citizens' know edge and t hat

5 kind of thing. You actually have a publication posted on your
6 website that's forthcomng that's tal king about -- | think I

7 left it over here. | believe it's called Tel evised Exposure

8 to Politics: New Measures For a Fragnented Media Environnent ?
9 A Correct.

10 Q I's that correct?

11 A Yes.

12 Q And in it are you describing an experinental nethod that
13  you have worked up to nmeasure the way that people gain and

14 assimlate know edge?

15 A This is not an experinental study. | do do experinents.
16 This particular study is based on five ways of panel data

17 during the course of the 2008 canpai gn where we're tracking

18 levels of political know edge over time, and | ooking at that
19 in relation to the anount of nedia that people consune.
20 Q Did you not say that the study of nedia effects outside
21 of experinental context could benefit fromrepeated
22  nmeasurenent of dependent variables in order to avoid
23 confounding individual differences with effects?
24 A Yes, that's correct.
25 Q And isn't this article pervaded throughout wth

M M1l er Verbano Reporting
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1 references to the fact that it's new and innovative? ragde Bsb
2 A It is new and innovative, yes.

3 Q Ckay. So, it's not sonething that's been generally

4  accepted or adopted throughout the country?

5 A No, it has. In fact, the Anerican National Election

6 Studies saw the article before it was actually published, and
7 decided to change the way that they nmeasure medi a exposure

8 based on the evidence we provided. So, it's already had a

9 very big inpact on neasurenent in the field.

10 It's a long-term problemthat self-reports of people's
11 levels of nmedia exposure tend to be pretty inaccurate, because
12 they either don't renenber how nuch nedia they have consuned,
13 or they remenber only certain things and not others. So, it's
14  very hard to neasure by just asking people. And as a result,
15 there have been many efforts to inprove nmeasurenent of

16  exposure in observational studies.

17 Qurs is the first one to offer panel evidence that this
18 nmeasurenment actually does predict what people are getting from
19 nmedia over tinme and how nuch they're | earning.
20 Q |'s there anything other than that one organi zation that
21 would say that this has been generally and pervasively
22  accepted?
23 A Yes. There are many other scholars using this approach
24  now. People who are studying -- anyone with an interest,
25 really, in studying nedia exposure has shifted to a nethod
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1 like this, if they try to neasure nedia exposure at all.

2  Because we have --

3 Q Have you --

4 A -- the evidence that the other nethods are poor.

5 Q You' re saying that everyone has?

6 A | don't know of anyone who is neasuring it the old way.

7 Either they're not doing it at all or they're measuring it

8 like this.

9 The ol d fashioned nmeasures that were used were sinply
10  asking people, you know, how much news do you consume on an
11 average day? W now know those are vastly inaccurate. Partly
12  because we don't even agree on what news is these days.

13 Q In terns of what you are neasuring here, it's all being
14  neasured based upon the way the consuner responds to
15 information; is that correct?
16 A What we're asking people are itens that have to do with
17  know edge that they can acquire frommass nedia during the
18 course of a presidential election. So, they acquire it or
19 they don't.
20 Q And that know edge is related primarily to candi dates or
21 the candi dates' perspective, is that correct?
22 A Correct. Because we are trying to prove nmeasurenent of
23 studying levels of citizen knowl edge during canpai gns. W
24  focus on asking people what they knew about candidate issue
25 positions.
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1 M5. H CKOK: Ckay. Your Honor, | don't think
2 this witness has anything to answer as to the questions that
3 are before this Court, and | would nove that she not be

4 admtted.

5 THE COURT: We'Il refuse that.

6 CONTI NUED DI RECT EXAM NATI ON

7 BY MR WALCZAK:

8 Q Prof essor Mutz, if you |l ook at Exhibit 2099c?

9 A Yes.

10 Q What is that?

11 A It is alist of materials that you had nme read before |
12 wote ny report.

13 Q Now, are there sonme other materials that you may have
14 | ooked at since then?

15 A Yes. | know we didn't have the final versions of the
16 ads in time for filing the report, so |'ve reviewed those

17 since we have received themafter the report was due.

18 | also, you know, consulted the literature in ny field
19 on information canpaigns and so forth.
20 Q When you say "we had not received the ads, the fina
21 versions of that, the ads," to your know edge, was that ads
22 that we received fromthe Respondents in this case?
23 A Yes.
24 Q. Have you al so been | ooking nore recently at the
25 Departnment of State and PennDOT information regarding voter ID
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1 that's on their website? rade B9
2 A Yes.

3 Q So you' ve maintained kind of up to date --

4 A Right. As recently as a few days ago.

5 Q And Exhibit 2099d, what is that?

6 A These are additional pieces of scholarly work that were
7 referenced in ny report.

8 Q Now, we're going to talk about three opinions that

9 you're going to render in this case. Let's start wth the

10 first one.

11 Do you have an opinion to a reasonabl e degree of

12  professional certainty whether the Cormmonweal th's nmedia and
13 education canpaign reached its goals of, A insuring every

14  eligible Pennsylvania voter knows that they need a certain

15 type of IDto vote, and B, insuring every eligible voter is
16 prepared with photo ID on Election Day and is able to cast a
17 vote?

18 A Yes. | think given those stated goals, | amvery

19 confident that they didn't achieve them
20 Q Coul d you sunmarize or just -- we'll go through it in
21 nore detail, but just briefly summarize the basis for that
22  opi nion?
23 A Wth respect to the first goal of informng every
24  eligible voter about the new voter ID requirenments, ny biggest
25 concern is that the "show it" canpai gn nessage was never
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1 pretested at all, and pretesting is a standard practigg?gelfyiu
2 very quick, very inexpensive, where you find out --

3 Q ' msorry, inexpensive or expensive?

4 A | nexpensi ve, yes. \ere you sinply find out, did people
5 understand that nessage the way that you intended it. This is
6 one of the standard practices when | aunching any kind of

7 information canpai gn

8 The reason it concerns nme is because | don't know t hat

9 people understood "show it" to nmean what was intended by the
10 vendors. | can't say definitively one way or another on that
11 one.

12 On the second goal, | feel very strongly that it would
13  have been extrenely difficult for people to find out about how
14 to obtain free ID, mainly because, as M. Royer nentioned

15 yesterday, they purposely did not nention it as part of the

16  canpaign.

17  Q Are there any neasurable netrics?

18 A One of the biggest oversights | think in the entire

19 canpaign is that we really don't have effectiveness nmetrics
20  built into the canpaign to know how nmany people got the
21  nmessage, how many peopl e understood it, how many people
22 responded the way that, you know, they had hoped and went and
23 called or went to the website and so forth.
24 Effectiveness netrics are extrenely inportant in
25 executing a canpai gn because obviously, effectiveness is what
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2 If you know the goals of the canpaign upfront, you

3 engineer some way that you can assess how they're doing al so
4 relate.

5 In this particular case, in reading through these many,
6 many materials, the only thing that | saw that could qualify
7 as an effectiveness netric is really the nunber of people who
8 got the Departnment of State ID, and that was 17,000 out of --
9 | know there are many different estimtes of how many people
10 don't have it, but even if you go with a very conservative

11 estimate, it's, you know, of 100,000, it would be only 17%

12 So, that is not a very good result to have.

13 Q When you say 17,000 Departnent of State IDs, are you

14  including the PennDOT | Ds that were issued for voting

15  purposes?

16 A | don't think so. | think that's the Departnment of

17 State.

18 Q Al'l right. Are there standard practices in the field
19 for conpetently or well executing an information canpai gn?
20 A There absolutely are, and the reason is that so nuch
21 noney has been spent and wasted on infornation canpai gns. So,
22 the Federal Government, the National Research Council
23 actually pulled together a group of academ cs who were nost
24  deeply involved in the fornulation of information canpaigns,
25 had this conm ssion put together a |ist of best practices, and
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1 these are wdely followed. rade eas
2 |"'msure the list will have additions over tinme because
3 the nedia environnent is changing and so forth, but they're

4 certainly widely taught and well understood to be any serious
5 information canpaign should follow those.

6 They include a | arge nunber of reconmendations, but the
7 basic idea is, you know, you have to start out a canpaign with
8 sone pretty well defined goals and sonme sort of netric for

9 finding out whether you're achieving those goals down the

10  road.

11 You al so have to do some research on your target

12 audience to find out, you know, what are the kinds of

13 inpedinents they face to conply with whatever it is you are

14 trying to get people to do ultimately. Beyond that, a nessage
15 pretesting is sonething that is absolutely essential, and the
16 reason is because --

17  Q |'msorry, what do you nean by nessage pretesting?

18 A Usual ly it's sonmething as quick and easy as getting

19 together 15 people for a focus group or maybe 15 peopl e that
20 you pay $20 bucks each to come watch the ad and then you ask
21 thema series of questions |ike, well, what did you understand
22 this ad to be saying? Wat did you renenber fromthe ad? |If
23 you were watching this ad at home, you know, how woul d you
24  respond? What would you think of it? What's the relevance to
25 you, and so on and so forth,

M M1l er Verbano Reporting

e 302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

Page 843

_ _ _ Page 843
Q |'msorry, is that -- is that sonething that can be done

qui ckly, easily, and inexpensively?

A Yes, in under 24 hours. Wen | worked at the ad agency,
it was Leo Burnett's rule that nothing went out if the nessage
hadn't been pretested, so we often did it overnight. |t was,
agai n, not expensive to do, and it | think prevented a | ot of
headaches, because people who are really close to a nessage

have a hard tinme know ng that others are not thinking about it

© 00 N o o A W DN P

as deeply as they are. And as a result you really have a
10 tendency to fall in love with your own nessage and not

11 necessarily accept the fact that, you know, people didn't
12 understand it the way you intended themto.

13 Q So, have you had experiences or eval uated canpai gns
14  where people thought it was an effective nessage and, as it
15 turns out, people were not understanding it in the way they
16 intended?

17 A Ch, absolutely. There are many of them There are sone
18 exanples that are -- | would say, shocking in the sense that
19 sonetinmes they not only didn't work well, they actually

20 backfired and produced consequences opposite of what was
21 intended.
22 The one |I'mthinking of right nowis the national

23 anti-drug canpaign that was done during the 1990s. This

24  canpaign, billion dollars was spent on it.
25 Q What -- just -- so naybe we can recall what that
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1 canpaign was, what were kind of the elenments of that canpaign?

2 A It was a TV canpaign primarily, and it was directed at

3 teen-age Anericans with the desire to reduce illegal drug use.

4 Again, it had an amazing |evel of reach and frequency,

5 neaning that 95% of the target audience used in this age group

6 were exposed to these ads in nmedia, two or three tines a week.

7 So that's --

8 Q 200 you sai d?

9 A Two to three tinmes a week.

10 Q Ch, two to three times.

11 A Yes. That's a lot. And what the evaluation of this

12 project told us was that, the nore you were exposed to those

13 ads, the nore likely you were to initiate marijuana use.

14 And obviously, it was not their intent in spending al

15 of this noney. Turned out that what happened was that by

16 virtue of featuring teen-agers and drugs in the ads, they

17 created the inpression on teen-agers that it was a nore

18 socially acceptable thing and that nore people were doing it;

19 and as a result, it increased the nunber of people who

20 initiated marijuana use rather than decreasing it.

21 So, that's obviously a big disappointnent, and

22  obviously, not noney well spent.

23  Q You said that was a billion dollars for that canpaign?

24 A Ri ght.

25 Q Do you have any ot her exanples you can give us briefly
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1 about canpaigns that really didn't have the desired effect and
2 didn't achieve the goals?

3 A Yeah. Unfortunately, there are an endl ess nunber of

4  them

5 There are -- one of themthat | think illustrates really
6 well the problens of judging whether a nessage is effective or
7 not without any kind of actual viewer reaction is an

8 anti-pollution canpaign that was done nmany years ago.

9 It featured a Native American in a canoe, and he starts
10  canoeing through a pristine wilderness on a river, and

11 gradually, the water beconmes nore and nore littered until he
12 is clearly near a netropolitan area, and people are dunping

13 trash out of their cars into the river.

14 Q Is that the one where he's got the tear --

15 A That's what | was about to say. At the very end for

16 enphasis, and | think it is a very enotional ad, you see the
17 Native Anerican shedding a tear.

18 And then the tagline at the end is, "people start

19 pollution, people can stop it." And this ad won all kinds of
20 creative awards; it was beautiful. It was a very, very pretty
21 ad, very creative and so forth.
22 Agai n, unfortunately, the data showed that it didn't
23 have any effects at all on litter, and the main reason was
24 that it didn't tell people what to do. It said, "people start
25 pollution, people can stop it."
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1 And so, yeah, people agree with that idea, but they
2 really didn't know what they were supposed to do to help
3 inprove the situation. As a result, it wasn't effective, even
4  though it was very pretty.
5 Q G ve us naybe one nore exanple of a prom nent ad
6 canpaign that did not achieve its intended goal.
7 A One fromthe health real mwhere there are a | ot of
8 information canpai gns done was one that was designed to
9 prevent the spread of H'V by encouragi ng condom use, and the
10 message that the canpai gn vendor decided on was to encourage
11  people to talk to their partners. And the idea was, you know,
12 get people to talk about it, and they'l|l be nore likely to use
13  condons.
14 Vel |, the canpaign was actually extrenely successful as
15 encouraging people to talk to their partners. They had lots
16 of evidence that it work it worked on that front. The problem
17 was, the nessage had told people that talking to your partner
18 reduced your risk. So, as a result they felt like they really
19 didn't need to use condonms.
20 So, again, it was especially unfortunate because the
21  people who were nost likely to talk to their partners were
22 also the nost sexually active, and thus high-risk people, and
23 so, the nore they tal ked about their previous sexual
24  experiences, the nore their partner felt they were not at
25 risk, when they were actually at heightened risk.
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1 So, again, another exanple of a canpaign that didn"t

2 work out the way it was intended.

3 Q So, does that all go to the point that it's inportant to
4  both do sonme kind of evaluation in the nessage devel opnent as
5 well as at the end of the canpaign to assess whether it's been
6 effective?

7 A Yes. Message testing, as | said, is inexpensive, quick
8 and easy; and you always want to do that to nmake sure that

9 people are understanding things the way you want themto.

10 And al so that, you know, even these kinds of situations
11 we're talking to themfive mnutes after they have seen it.
12 If they don't remenber and understand it five mnutes |ater,
13 they're not going -- when they're out in the real world where
14 they're distracted by other things, they are not going to

15 remenber it at all. |If anything, it's a very |ow bar for

16  message testing.

17 But in addition to that, one of the things that the

18 National Research Council is very, very enphatic about

19 incorporating into conmunication canpaigns is what we call
20 formative eval uation.
21 What that nmeans is that you don't -- nost of the noney
22 in canpaigns is spent on airing ads. Media is expensive, and
23 television in particular. Wat they recommend doing is you
24  start your canpaign in one small area.
25 In the case of sonething like voter ID, it can be a
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1 particular nmetropolitan area, sonething like that; and you

2 start your canpaign, and then you | ook at the neasures of

3 effectiveness. How many calls are you getting. How many

4 people are going to the website and so forth. Then you

5 fine-tune the canpai gn based on what you learn fromthat

6 experience. Wat kinds of things are people m sunderstandi ng.
7 Are we just not getting any reaction at all here or what.

8 That prevents you fromspending a | ot of noney on a

9 nessage that may not be acconplishing what you want.

10 Q Anot her one of the best practices you identify in your
11 report is a need to pay attention to followthrough. Wat do
12  you nean by that?

13 A Fol owthrough is particularly inportant in canpaigns
14  where you want people to do sonething after view ng the ad,;
15 and in this case, followthrough neans either calling the

16 hotline or it means going to the website for nore information.
17 You have to give people a reason to do that. You have
18 to encourage themto do sonething that takes their own

19 initiative, and you know, the way that you usually do that is
20 by telling themwhy they m ght want to do that.
21 You know, in the case of voter ID, you would want to
22 tell them if you need an ID, call this nunber. Get one for
23 free with no docunentation, or if, you know, if you're not
24  sure you have an appropriate ID, you can get nore information
25 here.
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Those kinds of things that tell you explicitly why you

m ght want to take this next step are extrenely inportant to
nmotivate people to do that.

Q Ckay. And then, but when in terms of followthrough,
woul d that also include that, at the point where the person
does what they have been asked to do, should there be sone
assessnent of what happens then and how that works?

A Yeah, you need to nake it as easy for them as possible
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because you're obviously asking themto take the initiative;
10 and once they have done so, you want to nake sure that they
11 can get what they need quickly, easily and so forth.

12 We know that the nore of an investnment people have to
13 neke in ternms of time, noney, and inconveni ence and so forth,
14 the less likely they are to do it.

15 So, once they take that step, you have to be there and
16 immediately ready to help them

17  Q Now, are there sone types of canpaigns that are nore
18 difficult than others? | know Mss H ckok asked you about

19 your early advertising work and you nenti oned McDonal d's and
200 Gdad. Are there different types of canpaigns with different
21 degrees of difficulty?

22 A Yes, there are.

23 Product advertising is sonething that's different from
24  pronoting information acquisition. Again, nost advertising is

25 product related; and in nany cases, all you're trying to get
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1 people to do is, you know, pick a different breakfast cerea

2 off the shelf when they're already at the grocery.

3 So, making people aware of your brand and the cereal and
4 so forth neans it's a very low cost thing for themto do to

5 try that new cereal.

6 In this case, what we're trying to get people to do is
7 considerably nore involved. Wat we know from past experience
8 ininformation canpaigns is that the |ower the cost and the

9 higher the benefit for them the nmore |likely the canpaign is
10 to work; and one of the exanples | nentioned in the report of
11 a canpaign that worked quite well was information canpaign for
12  sudden infant death syndrone, crib death.

13 Q Is that SIDS for short?

14 A SI DS, yes.

15 Basically, those ads told people, encouraged people to
16 put their babies to bed on their backs rather than on their

17 stomachs as a neans of preventing crib death.

18 Again, this was easy to do. It doesn't take nore tine
19 and energy to put themto bed on their backs than their
20 stonmachs, and obviously, the benefit is huge. And in fact,
21 that television canpai gn denonstrated a 50% reduction in crib
22 death and so, it was very, very worthwhile.
23 Q Now, and you were in the courtroom yesterday for Deputy
24  Secretary Royer's testinmony; is that correct?
25 A Yes.
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Q And you heard a good amount of his testinony abtla-)uatgﬁovflml
much noney they had spent on the canpai gn

I s money a good predictor of success?
A No, it's not, overall. A nuch better predictor of

success is how many of the standard practices that you follow
W know that even if you follow all of them you' re not
guar ant eed success; but the nore of those best practices you

follow, the higher your probability of success.
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You can spend a |ot of noney and you can have things

10 backfire as in the case of the anti-drug canpaign, and you can
11 also spend snaller anobunts very wisely and get the desired

12 result. So, it really has nore to do with how nuch thought

13 was put into the canpaign.

14 Q | want to turn nowto the actual "show it" canpaign

15 \What were the Commonweal th's goals in the canpai gn? Go ahead.
16 A My understanding fromthe RFQs that went out for -- to
17 vendors was that they had a variety of different statenents
18 and goals; but it whittled down to two things: One, to let

19 everybody who was an eligible voter in the state now that

20 there was a voter IDlaw, and that they needed photo ID; and
21 then secondly, to tell people who didn't have it how they

22 could go about getting it.

23  Q |'d like to put up Petitioners' Exhibit 1941. Do you
24  recogni ze this docunent?
25 A | do.
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1 Q And what is this? rage ess
2 A This is the RFQ that went out to the vendors.

3 Q Could you go to page | believe it's 26.

4 MR. KEATING You have 26 and 29. How nany do
5 we have here?

6 MS. HI CKOK:  12.

7 MR. KEATING W have 12 pages and a bl ank

8 page after that, Vic.

9 M5. MOORE: Wsat do you have?

10 MR, KEATING 12 to 29 and then a bl ank page
11 after that.

12 M5. MOORE: Let nme see if | have another copy.
13 THE COURT: They may all be that way.

14 MR. KEATING |s yours the same way, Your

15  Honor?

16 THE COURT: Mne is the sane.

17 M5. MOORE: Let's use this one instead. Sorry
18 about that.

19 BY MR WALCZAK:
20 Q | believe it's on page 26 of 29; is that right?
21 A What |"'mlooking at, | think you mean it says where the
22 Departnment is commtted to ensuring that every eligible voter
23 is inforned of the new requirenent and is prepared with photo
24 identification on Election Day and is able to cast a vote.
25 Q Now, if we turn to the bottom of page 25, under the
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1 section that's titled nature and scope of the project ]?Jage ©9%
2 A MM hmm

3 Q Coul d you | ook at that |ast paragraph there. It says

4 the primary goal and could you read that.

5 A "The primary goal of this canpaign is to informvoters

6 of the newrequirenents, and insure that no one will be denied
7 the right to vote because of the new |law. The nessagi ng under
8 this canpaign is strictly l[imted to voter education with a

9 strong focus on the photo identification requirenent. Voters
10  nmust know that they nust bring photo identification to the

11  polls, and if they do not have acceptabl e photo

12 identification, they nust know how to obtain it."

13 Q | note in that third sentence there, it says the

14  nessagi ng under this canpaign is strictly limted to voter

15 education, it says, with a strong focus on the photo

16 identification requirenent.

17 A Ri ght .

18 Q I's that right?

19 I n your opinion, was the canpai gn designed to reach each
20 of these two goal s?
21 A Well, it's difficult for me to say how wel| designed it
22 was to acconplish the first goal; that is, informng people
23 about the newlaw. |'msure sonme people probably did, and
24  others did not get the nessage.
25 In part, | say that because the "show it" canpai gn has
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1 sone anbiguity inherent in the nmessage. So, w thout any kind
2 of message testing, |'mnot positive about that. | can't say
3 one way or another. W don't have any evidence of

4 effectiveness in conveying that infornation.

5 In terns of the second goal, "knowi ng how to obtain

6 photo identification if they don't have it" | really didn't

7 see that enphasized at all in the nedia canpaign. So, | don't

8 think they could have acconplished that.

9 Q On the actual message, let's talk about that in terns of
10 the first goal of informng people in the "show it" canpaign.
11 Can you talk to us a little bit about that.

12 A Vell, the "show it" canpaign was designed as a doubl e

13 entendre, nmeaning that it neant two different things at the

14  same time, neaning it meant show your enthusiasm and it also

15 nmeant show ID; but it wasn't always clear what "it" was when

16 they were saying "showit" in these nmessages.

17 So that's why | say I'mnot really sure people

18 understood themthe way that they intended.

19 Q You said you're not sure about the message there or how

20 it mght have been perceived. Are you aware of whether they

21 did any kind of -- they being the Commonweal th, did any kind

22 of pretesting or formative eval uation?

23 A They did not.

24 Q. And are you aware of whether even the vendor for

25 producing the creative work for the Commonweal th indicated
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1 that this was an inportant el ement? rade ees
2 A Yeah, | read the deposition fromdoria Blint at Red

3 House Communi cations. She said that she thought that all of
4 their clients ought to do that, but that it wasn't part of

5 what they were asked to do by the State.

6 And in fact, in the questions and answers that the

7 vendors put forth for the Departnent of State to answer, one
8 of the vendors asked, is there going to be an effectiveness

9 netric such as seeing how many people show up at the polls

10 unaware of this requirement; and the state explicitly said no,
11  they didn't want that.

12 Q Now, and | believe Ms. Blint also said that sonetines
13 it's not done.

14 A That's correct. She nentioned one client who didn't do
15 any kind of evaluation of effectiveness. Again, the only --
16 |I'mnot aware of any information canpaigns that don't | ook at
17  effectiveness, but --

18 Q Vit. I'msorry. So when you say information

19 canpaigns, you're contrasting that with what?
20 A Consuner canpai gns.
21 Q. So that's |ike product --
22 A Right. And the exanple she gave was a consuner
23 canpaign. |'mnot exactly sure what the product was in the
24 case. Let's say you're trying to do sonething |like raise your
25 profile of your brand name, and you do ads and they're just
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1 designed to get the name of your conpany in front of people so
2 they have heard it nore often and they're aware of it.
3 In situations |like that, you can inmagine that they m ght
4 not do any kind of effectiveness testing; but for information
5 canpaigns, |'mnot sure why you do the canpai gn unless you
6 cared about whether or not people were affected by it.
7 Q Let's take a | ook at sone of the ads that the
8 Commonweal th used as part of their "showit" canpaign. |If we
9 could play -- let's -- this is Respondents' Exhibit 217 from
10 yesterday. Do you know what this is, Professor Mitz?
11 A This | ooks |ike the 30-second tel evision ad.
12 Q Let's start by playing just a --
13 M5. H CKOK: Would you clarify, please, the
14  dates on which this ad was?
15 MR WALCZAK: |'msorry. Thisis a
16  pre-injunction ad. Yeah. Sorry about that.
17 (THE AD PLAYED AS FOLLOVE:
18 "If you care about this election.”
19 “If you care about this election.”
20 “If you have an opinion."
21 "If you want a voice."
22 "If you want a voice."
23 "If you want to make a difference.")
24  BY MR WALCZAK:
25 Q What's wong wth that?
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1 A Well, again, it's pretty, and it |ooks very rede eof

2 professional; but at this point, if | were the average person

3 sitting at honme, | wouldn't know what this was actually about.

4 They don't nention voter ID. Wwen | first watched it, |

5 thought it was about show ng your enthusiasm about getting

6 involved in your conmmunity, that kind of thing, because we're

7 10 seconds into the ad. They're saying if you want to nake a

8 difference. |If you want to get involved. It's a "show your

9 enthusiasm kind of nessage.

10 | don't -- if | were concerned about voter ID,

11  wouldn't know that this ad was about voter IDto begin with at

12 this point.

13 Q So, they haven't even nentioned voter IDin the first

14  third.

15 A No, not at all.

16 Q Let's watch the renai nder of the ad.

17 (THE AD PLAYED AS FOLLOVE:

18 "Show it."

19 “Show it."

20 “Show it."

21 "Show it."

22 "To vote in Pennsylvania on Election Day, you

23 need an acceptable photo IDwth a valid expiration date.

24  Learn nore at 1-877-votes-PA or visit votespa.com”

25 “If you care about this country, it's time to
M M1l er Verbano Reporting

e 302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

Page 858

1 showit.") rade eoe
2 BY MR WALCZAK:

3 Q What's wwong with that?

4 A Cbvi ously, they do now nention in the voi ceover voter

5 ID That's good. One of the problens, and | think Goria

6 Blint also pointed this out in her deposition, is that as

7  human beings our attention is drawn to faces. Wat you | ook
8 at are the people who are talking on the screen. W can't

9 helpthat. W are drawn to orient to faces.

10 It's unfortunate that the voter ID message i s done by
11 the voiceover, soneone you never see rather than soneone on
12 the screen that's actually speaking. Again, we tend to focus
13 on what we're seeing on the screen in front of us.

14 So, the voiceover does nmention voter ID;, and if you are
15 watching cl osely enough and |istening closely enough, you can
16  connect what they're showwng to the idea of voter ID, but it
17 takes both paying close attention visually to the nmessage and
18 listening at the sane tine. And again, there are lots of

19 exanpl es where when the audio and the visual don't reinforce
20 one another, people don't get it.
21 One of ny favorite exanples of this is an AT&T ad where
22 there are a bunch of nmen going fishing for the weekend, and it
23 rains constantly and they don't actually do any fishing and
24  one of the guys calls home and he is staring. The whole
25 screen has a picture of hanburgers cooking, and he is telling
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1 the fol ks back home what a wonderful tinme they' re having and

2 howgreat the trout is. You know, it's nmeant as a j oke.

3 Meant to be funny and neant to be clever.

4 That's fine, but the pretesting showed that when you

5 asked people what were they eating for dinner? They all said
6 trout. Nobody got the joke. And so, they had to recut the ad
7 to make it nore obvious.

8 And so, we have situations where the visual and the

9 audio are saying different things, and it's very hard to

10 assune people will integrate those sonehow.

11 It's also problematic in that a | ot of people are not

12 sitting there staring at the screen during advertising pods.
13  They get up; they walk around. If you were just hearing this,
14 it would be very hard to understand what "show it" neant.

15 "Showit." Show what? "It" is undefined here.

16 Q Unl ess you see the --

17 A Ri ght, right.

18 Q -- the screen

19 A VWell, even then it's not exactly clear what it is. They
20 show a variety of different IDs. Already know ng what they're
21 tal king about, obviously, | make the connection; but it's

22 dangerous to assune that a nenber of the public who doesn't

23  know anything about this will nmake that connection thensel ves.
24 And again, it's one of the situations where it's a

25 clever idea, the double entendre is clever, but it mght be
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1 too clever to comunicate clearly. rade Sov
2 Again, that's one of the reasons we want to talk to

3 people who don't know anything about this to see what their

4 interpretation of it is.

5 It's also, | think, pretty clear fromthis that even

6 though they nmention voter ID at the end, they don't really say
7 anything to the people who don't have it to show. To say

8 "showit" presunes that you have it. And I don't know what

9 those people -- how they would react; and if | were doing

10 this, | would definitely want to pretest this nessage on

11  people who don't already have it to see if it speaks to them
12 Because to ne, "show it" says show what you' ve got,

13 what you already have; not if you don't have this, here's how
14 to get it. And so, | would be particularly concerned about

15 that audience.

16 Q In terns of this canpaign, how nmuch attention is paidto
17 that second goal of hel ping people who m ght not have the

18 right kind of ID get it?

19 A There's very little in this ad; and again, TV ads are
20 the dom nant nmediumthat they use to communicate with the
21 public. So, if you are likely to see this canpaign at all, it
22 was probably on television.
23 What happens is they say, learn nore, and give you the
24  phone nunber. |It's flashed on the screen as well as the
25 voiceover, or go to the website.
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1 Again, it's very hard, when you only say it once in the
2 course of the whole ad for people to be prepared to wite it

3 down, or to renenber it.

4 So, part of the problemis, we're not sure why we want

5 tolearn nore. |It's alnost like, well, if you have an

6 abstract academc interest in voter ID, you can |earn nore

7 here; but that's a very different nessage from if you need

8 ID thisis where to go to find out howto get it.

9 It's a common thing when you have a conpl ex nessage |ike
10 this, to send people to a secondary source. That's not

11 inherently a problem The problemhere is it doesn't tell you
12 why you mght want to [earn nore because it doesn't say, you
13 know, you can get a free ID w thout docunmentation by going to
14 this website or calling this nunber.

15 Q So, that second goal of advising people who don't have
16 ID and mght want to get it is really neglected in this ad?
17 A It's not nmentioned at all.

18 Q Let's nmove to radio here. And just before -- we're just
19 going to play -- thisis -- I'"'msorry, a pre-injunction radio
20 ad.
21 Before we play this, what do you know about how t hey
22 nmade the radio ad and it's distinguished fromthe TV ad?
23 A What they did with the radio ad is they took the audio
24  portion of the TV ad and just stripped it and used that for
25 the first part of the radio ad.
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Again, that in many ways is even nore problematic

because when you say showit, there is no visual. You don't
know -- you don't have any clue what it is, in that case, on
the radi o because you only have the audi o portion.

They did add in the second half of the radio ad nore
I nformation than is contained in the television ad. So, |
actual ly thought that the radio ad was better than the

tel evision ad because it did incorporate at |east nore

© 00 N o o A W DN P

I nformation on types of IDs and so forth.

10 They still only nmentioned the phone nunber and website
11 once at the very end, so, you know, it's not great; but at

12 least they nentioned -- they still don't nention that you can
13 get a free ID without supporting docunentation at this nunber.
14 Q Ckay. Let's play the ad, and this would be -- we're

15 again using Respondents' exhibits admtted yesterday. This
16 would be Exhibit 213.

17 (THE AD PLAYED AS FOLLOVE:

18 "If you care about this election.”

19 “If you have an opinion."

20 “If you want a voice."

21 "If you want to make a difference."

22 “If you want to vote, then showit."

23 “Show it."

24 "Show it."

25 "Show an acceptable picture IDwith a valid
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1 expiration date because in Pennsylvania on Election Day, you
2 need one. So, whether it's a PennDOT issued | D, student ID,

3 or passport, if you want to vote, you are going to have to

4 showit. To learn nore, call 1-877-votes-PA or visit

5 votespa.com Sponsored by the PA Departnment of State.)

6 BY MR WALCZAK:

7 Q Does that ad say anything about if you don't have ID

8 here's how you get it.

9 A No. In fact, we know some people with the TV ad thought
10 it only neant driver's |icenses because that's what they

11  noticed. In this case they at |east nmentioned other types of
12 ID, but they don't -- they say, if you are going to vote, you
13 are going to need to show it; and that doesn't tell people who
14 don't have it to show what to do at all.

15 "Learn nore," again, is sufficiently vague that |'m not
16  sure why you want to learn nore unless there was a reason to
17 do so. For exanple, if you don't have an ID, you want to

18 vote, here's what you do.

19 Q Now, you mentioned earlier that the majority of the
20 advertising was spent on the TV canpaign; is that right?
21 A Yes. Radio was used as | think they called it a support
22 nmediumto target certain groups |ike African-Anericans by
23 playing it on stations that are popular wth
24 African- Arericans.
25 Q Let's take a | ook at sone of the print ads that they

M M1l er Verbano Reporting

e 302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

Page 864

1 used, and let's start with bus ads, and we'll go vvithl-)age oot

2 Respondents' Exhibit 158.

3 Can you tell us what this is?

4 A Yeah. It's a little difficult to see on that screen,

5 but this is a banner ad on the side of a bus. Wat's visible

6 is the words "showit." And that is the canpaign thenme, but

7 again, if you're even in the next lane, or so, | doubt you are

8 going to be able to read the fine print at the bottom that

9 says phone nunber or the website address.

10 It al so doesn't say anything about going sonmewhere to

11 get IDor, you know -- it's again focusing on showing it if

12 you already have it. So, it seens the enphasis al so from what

13 M. Royer said yesterday was very nuch just nade sure people

14 who already had it brought it with them not getting people ID

15 who didn't already have it.

16 Q Ckay. Let's -- | think we can see in nore detail this

17 ad on the next exhibit, which is Respondents' Exhibit 155.

18 Now, I'msorry, the last ad, can you tell us where that

19 Dbus ad ran?

20 A | think that's a Harrisburg bus.

21 Q. And can you tell us what Respondents' Exhibit 155 is?

22 A | s that anot her bus banner?

23  Q ' msorry, yes.

24 A | think it is.

25 Q They're all simlar, but a |abel says it's a picture of
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1 King bus ad. rade eos

2 A Sounds |ike a | arge bus.

3 Q Ri ght .

4 A Again it's basically the sane thing. The enphasis is on

5 "showit," not on getting IDif you don't have it. And not

6 even on the VotesPA website or phone nunber. Again, if you

7 really -- that's the key thing, to get people to take that

8 next step. That's what | would enl arge because people are

9 looking at this froma distance and they need to be able to

10 see votespa.comand they need to be able to see that phone

11  nunber because that's the inportant part. That's where

12 followthrough takes place.

13 Q And again this ad says "show it" and doesn't say what

14 "it" is, and shows a picture of a |license, and then says |learn

15 nore and go to either the website or the phone.

16 Do peopl e have any idea why they should go there and

17 what they're |earning about?

18 A Not that | can tell fromhere. |In fact, we know that --

19 fromthe emails that the Departnent of State received that

20 there were people who said, "so, you have to have a driver's

21 license to vote?" There was quite a bit of m sunderstanding

22 of what it neant.

23 We don't know exactly how much because they didn't

24  evaluate it. But particularly in a situation like this, where

25 all you see is the driver's license, "showit," okay, what
M M1l er Verbano Reporting

e 302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

Page 866

1 does that -- it's very hard to figure out what peoplek§g%?dtjbb
2 make of this.

3 | think the nost |logical interpretation is that that's
4  what you need to showin order to vote; and if you don't have
5 one -- | don't know what.

6 Q Now, you mentioned from some conplaints or enails that
7 the Commonwealth got. Wsat is it that you | ooked at?

8 A | | ooked at email| conmunications anong nmenbers of the

9 Department of State staff that said people -- one of them was
10  encouraging nore IDs to be shown, because people were

11 interpreting it as being just a driver's license that was

12  required.

13 There was also a | ot of confusion after the

14  post-injunction ads that cane out as well, because the ads

15 were simlar enough that many people thought they hadn't

16 changed them and they had; but they were so simlar and people
17 didn't notice the difference and they conpl ai ned about that.
18 Q Let's | ook at some nmgazi ne or newspaper ads, and

19 Secretary Royer testified that they displayed print ads in a
20  nunber of |ocations.
21 A MM hmm
22 Q. Do you recall where those are?
23 A This one, | think, is the exanple from M | estones
24  Magazine, which is a magazine for seniors; and again, this is

25 a case where the enphasis is all on "showit" and furthernore,
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1 they really need to think about their audience nore. rede eof
2 If you look at the fine print at the bottom | can't

3 read it, and | don't consider nyself a senior citizen, but

4 it's teeny tiny at the bottom Very hard to read. So, | --

5 you know, the ad, again, enphasizes the wong nessage.

6 M5. HI CKOK:  Your Honor, | object to

7 characterizing what's on the screen in -- in a reduced format
8 like this, as not |arge enough. |If they have the actual size
9 of what was posted, then you can comment on the print size,

10  but it's -- | mean, you can |l ook at the Respondents' Exhibit
11 label to knowthat this is greatly reduced.

12 THE COURT: You will get a chance to have

13  cross-exam nation, Counsel.

14 MR, WALCZAK: Toby, if you could blow up the
15 small print at the bottomso we could see what that says.

16 BY MR WALCZAK:

17  Q Now, this is obviously a pre-injunction ad, but if you
18 could see and read that, and if you did go and see and read

19 that, what does it say about needing to get -- needing
20 docunents to get |D?
21 A Yeah. It says "under new |l aw, voters are required to
22  show an acceptable photo IDwth a valid expiration to vote on
23 Novenber 6. Registered to vote but don't have an ID? GCet one
24  for free at PennDOT driver's license centers with supporting
25 docunentation.”
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1 MS. HI CKOK:  Your Honor, can you clarify again
2 what times this was run?

3 BY MR WALCZAK:

4 Q Do you know this is from --

5 A Pre-injunction. Yes.

6 Q Yes, this is pre-injunction; and it ran in sonething

7 called Mlestones. This is sonething that was provided to us
8 by | believe Harnelin.

9 Let's look at one nore print ad. Respondents' Exhibit
10 177. This is an exanple of a billboard; is that right?

11 A Correct.

12 Q What's wong with this?

13 A Again, it's really focused exclusively on telling people
14 to showit, show a driver's license. |t does have the website
15 and phone nunber at bottom but again, | don't know why you

16 want to go to those if you don't convey the nessage that if

17 you need IDto vote, here's where you can get it for free.

18 Q The ad that -- and the ID that's depicted on there is

19 what?
20 A The driver's license.
21 Q Let's -- last -- second to last ad we'll | ook at here,
22 and Secretary Royer also testified that they used sonme online
23  banners or ads, and online would be on the internet?
24 A Correct.
25 Q Let's |l ook at Respondents' Exhibit 168. This is -- do
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1 we know whether it's pre or post? It's pre-injunction. This
2 1S a pre-injunction?
3 A | don't know.
4 Q Yeah, | think this is pre-injunction ad and what's the
5 problemwth this one?
6 A Wll, again, it's sort of puzzling to nme why you woul d
7 want to enphasize "it" as nuch as this particular thing does.
8 For one, we have no clue what "it" is. So, it's one of
9 these kinds of ads that raises nore questions than it answers
10 ultimately. |If you want to vote, showit. Doesn't even tel
11 us what "it" is let alone nove on to the second goal and tell
12 people what to do if they need ID.
13 Q So, this doesn't even display a -- an ID to give people
14 a clue about what it is?
15 A Right. Rght. Toneit's just way too mnimalist. And
16 with the wong enphasis.
17  Q Do you know the tine periods during which various
18 aspects of the campaign ran?
19 A You' re tal king about different nedia?
20 Q. Yes.
21 A | nean, | know nost of the television started in August,
22 as | recall. It stopped for two weeks around the injunction,
23 and then went back up after that.
24 Many of the billboards stayed through that period. Do
25 you want nme to go nedium by medium or --
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1 Q Yeah, what about radio ads? rage et
2 A Radi o ads were later, as | recall. But again, they were
3 very limted, because they were just used to target certain
4 ethnic groups.
5 Q Now, on Cctober 2nd, this Court entered an injunction
6 against the law, and was there any change to the advertising
7  canpaign?
8 A Yes. They changed it to say, you wll be asked, but not
9 required to showit. But basically, just that |ine was
10 changed in the nedia that they used for the ads; and as |
11  nmentioned earlier, one of the problens that occurs is that
12 when people have heard an ad before, they tend to tune out,
13  because they have already heard it.
14 And nmany people didn't realize that they had in fact
15 changed these ads, and | saw it in the materials | was given,
16 emails back and forth at the Departnent of State, they were
17  conpl ai ni ng about peopl e conpl ai ni ng about because they
18 mstakenly thought they were the old ads.
19 Q Let's just play the TV --
20 MS. H CKOK:  Your Honor. |'msorry, | object
21 to this line of questioning. This was brought before the
22  Commonweal th Court and the Commonweal th Court expressly
23 rejected this conplaint earlier.
24 MR. WALCZAK: Your Honor, we're trying to
25 present the Commonweal th's ad canpaign, and we're going to
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1 show one ad that denonstrates how the canpai gn changed after
2 the injunction, and this all relates to what is it fromthe
3 Dbeginning of the passage of the law until the present, is it
4 -- is this canpaign likely to have been able to transmt the
5 nmessage to individuals not only that there's an ID

6 requirenent, but that if you don't have an ID, that you can
7 get one for free wthout docunentation. This is part of the
8 history of the ad canpaign

9 THE COURT: Ckay. We'll permt it.

10 MR, WALCZAK: Let's play the post-injunction
11 TV ad which is Respondents' Exhibit 220.

12 (THE AD PLAYED AS FOLLOWS:

13 “I'f you care about this election.”

14 “I'f you care about this election.”

15 "If you have an opinion."

16 “If you want to have a voice."

17 “I'f you want a voice."

18 "If you want to nake a difference.”

19 "Then show it."
20 "Show it."
21 "Show it."
22 "Show it."
23 "When voting in Pennsylvania this Election
24  Day, Novenber 6th, you will be asked but not required to show
25 a photo ID. To learn nore about how to get a photo ID for
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1 future elections and the voter ID law, call 1-877-votes-PA or
2 visit votespa.com")

3 BY MR WALCZAK:

4 Q So, that's largely the same ad?

5 A Right. The only thing that they changed is the

6 voiceover at the end.

7 Q Saying that you will be asked, but not required?

8 A Ri ght, right.

9 Q Again, is there anything in these post-injunction ads
10 that tells people that they can get a free ID by going to

11 PennDOT?

12 A In that ad, they said that you could get an ID by going
13 to PennDOT. They didn't say -- | can't renmenber if they said
14 it was free or not, and they didn't nmention docunentation

15 issues one way or anot her.

16 My particular concern with this ad is that, | know by
17 this point intime, a lot of people very eager to vote had

18 already tried to get PennDOT |IDs; and as a result, you know,
19 they -- many didn't succeed. This ad, | would have hoped,
20 would tell people, you know, even if you were denied one
21 before, you can go back now. You can get one for free wthout
22  docunentation. Because those folks really wanted to vote.
23 They were first in line for getting the ID, and they were
24  turned away.
25 The rul es changed over time, and in large part because
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1 there were many different changes along the way and rede 8is
2 requirements for documentation and then ultimtely, there was
3 the introduction of a DOS ID, but | don't know any way the

4  public would know about that.

5 | didn't know about that at all before | was handed

6 these materials and read them

7 So, for a person to know, they can go back and succeed

8 this time, | don't know how they would |l earn that.

9 Q So, the big change for purposes of voters' ability to
10 get an IDif they didn't have one was the elimnation of the
11  docunent requirenment --

12 A R ght.

13 Q -- is that right? And so initially, you had to show a

14  birth certificate, Social Security card and two proofs of

15 residency and that had created problems which led to the DOS

16 | D.

17 A Exactly.

18 Q Did the advertising canpaign change in any way to

19 reflect that change in underlying circunstances?

20 A Not that |'maware of, no. In part because, as

21 M. Royer said yesterday, they didn't -- they purposely didn't

22 talk about the DOS ID. | don't know how people would find out

23 about it.

24 Q. Let's |l ook at some of the information put out by the

25 Department of State prior -- over time. |'msorry. Let's go
M M1l er Verbano Reporting

e 302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

Page 874

1 to Respondents' Exhibit 43. rade si4
2 Do you recogni ze this docunent ?

3 A | do.

4 Q What is it?

5 A This is a letter that was sent to people who didn't

6 match in the database as having PennDOT ID. That was sent by
7 Secretary Aichele to tell them about the ID requirenent.

8 Q So, would this be -- this was sent to the 759, 000 t hat
9 didn't match?

10 A Ri ght .

11 Q Wul d this be the voters who at that point the

12  Commonweal th established as nost |likely to not have --

13 A Yes.

14 Q -- 1D?

15 A Yes.

16 Q At the top there, it says, "here are the types of IDs
17 that can be used"?

18 A Ri ght.

19 Q Do you know when this letter was nail ed?
20 A | think it was July of 2012.
21 Q In that list that -- and these letters were sent to
22  people's homes --
23 A Correct.
24  Q -- is that right? And in that |list does it nention a
25 Departnent of State |D?
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A No. At this point, it didn't exist yet. 1It's nentioned

at the bottomof a paragraph that |I'm |l ooking at here, that
they're working with PennDOT to devel op an alternative form of
photo ID, but that at that point it didn't exist.

Q Al right. And in that paragraph bel ow the bol ded text,
It says, "if you've never had a Pennsylvania driver's |icense
or PennDOT photo ID, you may al so need further docunentation"?
A Ri ght.

© 00 N o o A W DN P

Q "Such as a birth certificate and Social Security and two
10  proofs of residency"?

11 A Mm hmm

12 Q So, this would be the information that PennDOT or that
13 the Departnment of State specifically targeted on the voters

14  who are least likely to have the ID.

15 A Right. And again, good idea in theory, but the

16 information ultimately was inaccurate, because they didn't

17 need a birth certificate and they didn't need these things and
18 so forth. So, in alot of ways it probably discouraged those
19 folks frompursuing it, if they didn't have that

20 docunent ati on.

21 Q Is this formof comunication -- | nean, how effective
22 is it inrelation to the other types of conmmunication?
23 A Direct mail can be. | asked at one point for what the

24  envel ope | ooked like that this letter cane in, because it

25 really depends a |ot on the packaging. W all get a |ot of
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1 junk mail, and if you're like me, you kind of sort thrgﬁaﬁ fi/b
2 and decide what you are not even going to open; and it really
3 depends a lot on what it |ooked |ike, whether it |ooked like a
4 letter of some inportance that you m ght want to read or
5 whether it looked Iike a ot of other junk mail. | don't
6 know. So, | couldn't say.
7 But to the extent that people did read it, | don't think
8 they got information that turned out in the long run to be
9 accurate.
10 Q Let's | ook next at Respondents' Exhibit -- | guess it's
11 Plaintiffs' Exhibit -- Petitioners' Exhibit 2067. Do you
12 recogni ze what this is on the first page?
13 A Right. This is the insert that M. Royer was di scussing
14  yesterday that went out to 700,000 people, inserted inside
15 this piece of the mailing.
16 Q And the insert -- so, thisis a letter fromthe
17  Departnent of Health to senior citizens, part of the PACEnet
18  progranf
19 A Ri ght.
20 Q Toby, if you could go to the third page.
21 Now, is this -- this is the insert that was sent to |
22  guess delivered to 700, 000 peopl e.
23 A MM hmm
24 Q. Is this a postcard that's in there? This is the size.
25 A | think that's the front of it, and then the next image
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1 is the back of it, and that's the size. rade B
2 Q So, when you |l ook at the front of this, what's the

3 nessage? Stay on that.

4 A Voters are required to show I D on Election Day.

5 Q I's there anything about, if you don't have ID, you can
6 get it easily?

7 A No.

8 Q O howto get it?

9 A Not hi ng.

10 Q Let's go to the second page.

11 M5. HI CKOK:  Your Honor, can | nmake a note for
12 the record that it appears that this is actually truncated.
13 If you look down in the right corner, Secretary of State is
14 cut off and so is A chele.

15 THE COURT: Not ed.

16 BY MR WALCZAK:

17  Q If you could go to the next page which | believe woul d
18 be the back of the insert. Again, this on the |eft-hand side
19 lists the acceptable IDs; is that right?
20 A R ght.
21 Q. Now, is the Departnent of State IDIlisted there?
22 A No, it's not.
23  Q Then on the right-hand side, does that relate at all to
24 hel ping people get 1D?
25 A Well, it's interesting because it depends, if you read
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1 the left and you don't have any of those, you could stop. But
2 if yougotothe far right, it says, "if you are registered

3 voter and do not have one of these IDs but require one for

4 voting purposes, you're entitled to get one free of charge

5 wth supporting docunentation at a PennDOT driver's |icense

6 center.”

7 So, again, with supporting docunentation, | think, would
8 convey to people who have already been refused, that they're
9 not going to succeed this tinme, either.

10 Q And it doesn't say what supporting docunentation you

11  need?

12 A No, it doesn't.

13 Q Let's ook at one nore mailing. Can you go to

14  Respondents' Exhibit 179. Can you do a rotate SO you can see
15 that.

16 While that's happening, what is this Exhibit?

17 A | think it's a postcard that was sent.

18 Q Is this -- would this be the postcard that was sent to
19 all households with a voter?
20 A Yes.
21 Q. And this would have been sent at sone point in early to
22 md Septenber?
23 A Right. This is, aside fromthe television advertising,
24  where the bul k of the comuni cations budget was spent.
25 Q Again, this is a direct formof conmmunication between
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1 the Departnment of State and voters in Pennsylvani a? rede 8is
2 A R ght.
3 Q In relation to the potential for effectiveness with sone
4 of the electronic conmunications; how woul d you assess that?
5 A Postcards are not great. Letters are better, in terns
6 of your likelihood of getting someone to read it. Because
7 again it's cheaper to send postcards than letters and that's a
8 reason a lot of junk mail cones in the form of postcards.
9 So, you know, | don't know in this case any precise
10  nunbers, but less effective than the earlier letter.
11 Q So, on the front of the postcard, is there any nention
12  about getting ID, if you don't have it?
13 A No. Again, if you want to vote, showit, which could
14 easily be interpreted as a message about nmake sure that you
15 turn out to vote or something along those lines. So, it's
16 very difficult to know what it's about.
17 Again, the driver's license is the ID shown, and we do
18 know that people msinterpreted that.
19 Q Go to the second page, which would be the back of this
20  postcard.
21 Agai n, what problenms do you see with this?
22 A Well, in this case, the Departnment of State IDis |isted
23 in that list of acceptable photo IDs. |[It's halfway through,
24  basically. | don't know how people would know what it neant,
25 what a Departnment of State ID actually is, just because
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1 there's no effort to publicize that. rade set
2 But to me what's nore problematic is up at the top in
3 the larger font where it says, "registered to vote, but don't
4 have an ID? Get one for free at a PennDOT driver |icense

5 center with supporting docunentation."”

6 Agai n, the docunentation enphasis is not appropriate,

7 given what ultimtely canme to pass.

8 Q This is a mailing that went out in Septenber?

9 A | think it was spread out over a |onger period of tineg,
10  yeah.

11 Q Now, are you aware of any messagi ng by the Commonweal t h
12 that advised voters that they could get ID free, and w thout
13 any docunentation?

14 A No, not in any materials that | have seen.

15 Q Even after the circunstances changed, and PennDOT nade
16 it -- changed the Departnent of State |ID process so that,

17  supposedly, all you had to do was show up at PennDOT to get
18  one.

19 A Right, and that change was agai n sonething that was not
20 publicized or incorporated into any of the communication
21 nmaterials.
22  Q Now, | know that yesterday, Secretary Royer said that
23 the Departnent of State made a deliberate decision not to put
24  out information about the Departnent of State ID, because
25 there was a concern that it mght confuse voters who had the
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1 driver's license. rade Bel

2 MS. HI CKOK: (bjection. Mscharacterizes his

3 testinony.

4 MR WALCZAK: |I'msorry. 1'Il wthdraw the

5 question, Your Honor.

6 BY MR WALCZAK:

7 Q Do you recall Secretary Royer's testinony about it?

8 A | do.

9 Q VWhat is your recollection?

10 A My recollection is he said they purposely did not talk

11  about the DOS I D because they thought it would be confusing to

12 people.

13 To a certain extent, | agree; that is | don't think nost

14  average people in Pennsylvania know what the Departnent of

15 State is. If anything they may think of the Federal

16  Departnent of State. So, | don't think it's a salient enough

17 thing, in nost people's lives, that they necessarily have a

18 clue what that is.

19 On the other hand, | don't think that was a good reason

20 not to tell people, there's a free |ID available w thout

21  docunentation at PennDOT.

22 It's not necessary to nention Departnment of State

23 anything one way or another. You just need to tell people if

24  they don't have one, here's where you go to get it, and it's

25 free and you don't need the docunentation that we may have
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1 asked you for a few nonths ago. rade ses
2 Q Do you recall secretary Royer testifying that they had
3 cancelled robo calls that had been planned?
4 A Yes.
5 Q And what's -- are robo calls sonething that may have
6 been hel pful ?
7 A | think at that point in time there was an excellent use
8 that could have been made for them Yes. | know they were
9 originally planned just to remnd people to bring IDs on
10 Election Day. But | know that the reason that it was given
11 for cancelling was that they m ght cause confusion.
12 | think a ot of this can cause confusion in the
13  post-injunction canpaign, not just the robo calls. But the
14  essential thing that could have been done with those robo
15 calls is to tell people, you know, this election you will be
16 asked but not required to show ID. |If you are concerned you
17 may not have an appropriate ID, push one and we'll connect you
18 wth someone who can tell you what to do.
19 That's wonderful because they don't have to wite down
20  phone nunber and they don't have to renenber. They don't have
21 to do anything. So, it's a remnder to precisely those people
22 who will be paying attention at that time because they're
23 interested in voting, hey, if you don't have an ID, we'll just
24  connect to you soneone at the hotline and they can give you
25 the relevant infornation.
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1 So, to ne, that's just an ideal setup. |It's soggi ?néﬂjd
2 that Red House had done with clients previously.
3 Q That's information that was contained in their
4 application for the contract?
5 A Exactly, that they had the capacity to do that kind of
6 thing.
7 Q And did they in fact offer or suggest at one point that
8 there's a text nessaging platformthat could be devel oped to
9 help connect voters without IDto getting |ID?
10 A They did. | don't know what happened to that.
11 Q Did that canpaign run?
12 A Not to ny know edge.
13 Q | want to nove to the followthrough.
14 So, is it fair to say that the canpai gn was very nuch
15 designed, in addition to telling people they need ID, but if
16  you needed nore informati on about how to get it, directing
17 people to either the hotline or the internet; is that --
18 A Right. Mst of the ads didn't say, if you need nore
19 information on howto get it. They just said, "learn nore"
20 which is again a little nore anbi guous than saying "go here to
21 get ID."
22 But, yes, the strategy, which again is a conmobn one,
23 especially with a conplex kind of nessage as this ID
24 requirenment, is to send people to talk to an actual hunman
25 being on a hotline or to send themto the website for nore
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1 information. rade ved
2 Q Ckay. Did you investigate at our request how both the

3 hotline and the website worked?

4 A | did.

5 Q Ckay. Tell us about your experience with the phone

6 line. Wich line did you call?

7 A The vot es- PA.

8 Q The one that's --

9 A That's advertised in the ads.

10 Q And when did you nake this call?

11 A A coupl e of weeks ago.

12 Q Did you do it once?

13 A | called at |least five you times.

14 Q And tell us what happened when you call ed.

15 A Well, if you call outside of regular business hours, you
16 get a recording that says, you have reached the Bureau of

17 Comm ssions, Elections and Legislation. To be honest, I was a
18 little confused, because |I thought | was getting the voter ID
19 card hotline and they said nothing about voter ID, and | don't
20  know what the Bureau of Elections, Conmm ssions and Legislation
21 is. So, you get that voicemail. You can't |eave a nessage or
22 anything |ike that.
23 Q. |'msorry, you cannot |eave a nmessage?
24 A No. They tell you when to call back. If you cal
25 during regul ar business hours, you go through sone phone
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1 menus. What happens is initially, they ask you if you want

2 Spanish or English. You press a button to indicate which

3 language you want. Then they give you a nmenu of many

4 different options to choose from and in that list is

5 information on voter ID.

6 So, pick the voter ID option. Then you get to a third

7  phone menu; and this one, I"'mnot even sure why it's there

8 because it says just to hit the sane button again for voter

9 ID So, anyway, there's a third nenu to get through.

10 Once you get through that third one, you're asked to

11  hold until soneone's available. Again, | -- every single tine
12 | was put on hold for exactly the same length of time. So, |
13 think it's just relaying the call during that period of tine.
14 When | called a couple of weeks ago, it wasn't likely to
15 be a heavy period of calling in, so | don't think it was

16  because of the backl og.

17  Q And how | ong were you on hol d?

18 A A short period of tine.

19 Q Short bei ng what ?

20 A You know, under a m nute.

21 Q. And did you eventually talk to an individual?

22 A | did.

23  Q Were they hel pful or know edgeable? Did you ask them --

24 A They didn't know the answer to my question initially;

25 and then they went and tal ked to sonebody el se while they put
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1 ne on hold and cane back with an answer. rade Beb
2 Q Do you recall what your question was?

3 A Yes. | was asking about the requirenments for college

4 students and did they have to give up their driver's license
5 in order to get a DOS I D, and that was sonething that they

6 didn't inmediately know the answer to. | was confused nyself.
7 | nean, this was an honest question on ny part, because
8 in some of the nmenos that | had read, one of themsaid that

9 you did have to give it up, and the other one said you didn't,
10 and | didn't know the answer.

11 Q And the person who answered the hotline didn't know the
12 answer, either?

13 A No, not imediately.

14 Q And this call was made within the | ast nonth?

15 A Correct.

16 Q So, 15 nonths after voter ID had gone into effect?

17 A Ri ght .

18 Q Now, | want to focus on the website. Does everybody

19 have access to the internet?
20 A No. In Pennsylvania, 22%don't have any internet access
21 either through hone or through their workpl ace.
22 Q So, that's nore than one in five?
23 A Correct.
24 Q. Did you investigate at our request how the web referral
25 process worked?
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1 A | did. Page 887
2 Q Did you produce sone slides of screen shots of what you
3 found when you went on the internet?
4 A | did.
5 MR WALCZAK: These have been shared with
6 Respondents' counsel, Your Honor.
7  BY MR WALCZAK:
8 Q First of all let's --
9 THE COURT: Can | ask our court reporter if
10 she needs a break.
11 MR WALCZAK: | know we're under tight tine
12 franmes today.
13 THE COURT: Five m nutes.
14 THE BAI LI FF:  Commonweal th Court is now in
15 recess.
16 (COURT RECESSED AT 11:00 AAM AND RECONVENED
17 AT 11:07 A M)
18 THE BAI LI FF:  Commonweal th Court is now in
19 session.
20 BY MR WALCZAK:
21 Q Dr. Mutz, before we resune |ooking at the Departnent of
22 State's PennDOT website, at the outset of your exam nation,
23 you indicated that you thought that there had been 17, 000
24  Departnent of State |IDs issued?
25 A Ri ght .
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1 Q Do you recall that? |If | told that you in factlﬁ%?etjBtj
2 were only 33,830 or fewer DOS I Ds issued and the rest were
3  PennDOT, non-driver's license IDs, does that affect any part
4 of the opinion you' ve rendered today, any of the opinions?
5 A Well, it sounds like it was | ess effective then because
6 a large portion of those could have been for sone ot her
7 reason. The PennDOT IDs, | assune.
8 Q Those PennDOT I Ds are for voting.
9 A No, | think they work for voting, but people get them
10 for other purposes, too.
11 Q Let nme ask you. So, when, if -- we're now tal king about
12  people who got the nmessage and are notivated to go to the
13 website they're directed to in all of these ads.
14 A Ri ght .
15 Q And what's the name of the website?
16 A Vot esPA.
17  Q And that -- is that a good nanme for themto use?
18 A Yeah. It's fine. You know, it obviously has to do with
19  voting.
20 Q Is there a practice that -- of buying up domain names
21  for websites |like that?
22 A | have set up quite a few websites and it's standard
23 practice when you have a website that we know the nost |ikely
24  m stake that you can make when they type in the domain nane is
25 that they don't know, should it be .com .net, .org,
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1 .whatever, .gov. rade ees
2 Because again, even M. Royer told us to go to the

3 VotesPA website and we often don't nention which suffix we're
4 talking about, and there are a |ot of themthese days.

5 So, yeah, in general what you want to do, and it only

6 costs a couple nore dollars to do it when you purchase a

7 domain nane, you want to get all of the suffixes. So if

8 sonebody does type votespa.org rather than .com it redirects
9 themautomatically to your website. That's comon practi ce.
10 Q Did you try typing in votespa.gov?

11 A | did.

12 Q Is it common for governnment websites to have the suffix
13 GOWV?

14 A It is. | was surprised that there wasn't anything

15 there.

16 Q Toby, could you put up 2074c.

17 | s that what you got when you pull ed up?

18 A Yeah, this is the image fromny laptop and it says

19 server not found. So, if you go to votespa.gov, there's
20 nothing there.
21 Q And how recently did you do this?
22 A | think yesterday, two days ago, maybe.
23 Q | s anot her common suffix O R-G for organizati on?
24 A Yes.
25 Q Did you try to pull up votespa.O R G?
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2 Q Kelly, could you put up 2074b

3 When did you pull this up?

4 A | think it was |ast week.

5 Q What is displayed on the screen?

6 A Ads for hot tubs. |It's apparently vote-spa.org instead
7  of VotesPA

8 Q But somebody | ooking at this at the top would see the

9 votespa.org and --

10 A Right. Rght. In many ways, the .gov and the .org nmake
11 a lot of sense for this particular kind of function because

12 it's not a commercial product. People would think it would be
13 natural for .org or .gov.

14 What is worse if you look on the left side, there are

15 links to information on voting. | don't knowif you see it

16 over there. But right over -- blowup -- it's not show ng.

17 There it is. Right over here, it says, act, voter

18 registration, absentee ballot voter registration, a bunch of
19 things. Those actually don't have anything to do with VotesPA
20 at all. If you did mstakenly end up here, you could be on a
21 wld goose chase.
22 Q. I's there anything on here that would redirect you to the
23  proper page?
24 A No.
25 Q So, what in fact is the suffix for the Departnent of
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1 State website? rade Bus
2 A It's .com
3 Q It's votespa. conf
4 A Ri ght.
5 THE COURT: Any capitals in that?
6 THE WTNESS: Pardon ne?
7 THE COURT: Any capital letters?
8 THE WTNESS: It's not case sensitive.
9 BY MR WALCZAK:
10 Q Now, did you prepare at our request a series of screen
11 shots as you navigated the website?
12 A Yes, | did.
13 Q Can we put up Exhibit 2094. These have been shared with
14  the Respondents' counsel, Your Honor.
15 So, now, you have got the right website.
16 A R ght.
17  Q This is the Departnent of State.
18 A | assume that you got the nessage. You understood that
19 you needed to go here in order to get information you needed
20 and all of those prelimnary steps along the way had gone
21 well. This is where you woul d | and.
22 Q. Can you wal k us through what happened when you attenpted
23 to navigate this page? And just to be clear, how -- when did
24  you do this?
25 A | think about a week ago.
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1 Q But not |ast year. rade eus
2 A No, no, no. Very recent.

3 Q This is the current state of the website.

4 A Current.

5 Q Pl ease, if you could wal k us through what happened when
6 you went on the website?

7 A Sure. Wien | first got here, ny attention was drawn to
8 the "l anmf as | think it's intended to here. | went to the "I
9 anf drop-down box which you see -- see if | can nmake it show
10 up here. This arrow right here to pick what the next step

11 woul d be.

12 So, actually, if you want to go to the next slide, it

13  shows what happens when you pull the drop-down box. You get a
14 list of different categories.

15 MS. HI CKOK:  Your Honor, I'msorry. Can

16 interrupt. The pages are truncated on here. They are not

17 showng the entire website page that woul d have been vi ewed.
18 If you went back to the first one, and now to this one,

19 they're truncating the view on the website.
20 THE WTNESS: This is ny whole |aptop screen
21 MR. WALCZAK: Your Honor, | think I can
22 clarify wth a couple of questions here if that's okay.
23 BY MR WALCZAK:
24 Q. Dr. Mutz, you heard M ss Hickok's concern that this is
25 not the entire screen. Do you have an expl anation; can you
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1 tell us howthis works? rade BYs
2 A | didn't know there was nore to the screen initially,
3 and so, you know, | went and did the "I ant drop-down. [|'I]
4 showin a mnute what happens if you do scroll down further.
5 Q All right. But just -- the point | want to make is what
6 were you viewng this website on?
7 A On ny IBM I aptop
8 Q This is a standard | aptop that nost |aptop owners woul d
9 have?
10 A Right. |It's actually a pretty nice laptop. It has a
11  bigger screen.
12 Q Now, are there different types of nonitors where maybe
13 nore of the screen would be shown?
14 A | suppose if you had one of those vertical kinds --
15 MS. H CKOK:  Your Honor --
16 THE WTNESS: -- yeah, you could see nore. |
17 don't have one at work or hone.
18 MS. HI CKOK:  Your Honor, this is pure
19 speculation. | object.
20 THE COURT: Not ed.
21  BY MR WALCZAK:
22 Q. But so what is on these screen shots is what actually
23  showed up on your entire screen. You didn't cut off --
24 A No. 1In fact, you can see clear to the edge of ny
25 conputer screen here at the picture. This is -- you know,
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1 when you have a conmputer screen with a horizontal aspect,

2 ratios we call it, like traditional televisionis, this is al
3 you can see on the screen.

4 Q (kay. Let's go back up to the first screen, which is --
5 we just want to nake sure that nobody's being msled here.

6 So, when you opened your -- when you went to this page,
7 this is what's visible before you do any kind of scrolling on
8 the page?

9 A Right. This is when you go full screen with the

10 website. You maxim ze the space.

11 Q Ckay. Now, let's go to the next slide. So, you clicked
12 on the that drop-down box and this is what you get?

13 A Ri ght .

14 Q Now, please continue.

15 A Sure. So, it has a list of categories that are you

16  supposed to select one from obviously. Citizen with a

17 disability, college student, convicted felon or m sdeneanant
18 or pretrial detainee, experienced voter, nenber of the

19 mlitary, and ol der Pennsylvanian, and so on and so forth,
20 My problemis | didn't think | fit very well into any of
21 these categories. You know, mnmy kids would say I'm an ol der
22  Pennsylvanian, but | wouldn't self-select into that category.
23 At this point, | really didn't know what to do next
24  because none of seened to describe me and | wasn't sure why |
25 was describing nyself in one of these categories anyway.
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1 So, | just ignored that, | didn't click any of those

2 because | didn't know what to click. So, | tried clicking

3 around el sewhere on the webpage, to figure out, you know,

4 where the information was that | needed to find.

5 Q So, where did you click next? Do we need to go to the
6 next slide?

7 A Yeah, | think so. Yeah, yeah, no, this is what happened
8 if you scroll down and that is what | did next. | couldn't

9 find where | was supposed to click, so | ended up scrolling
10 down, and | found that there was a bottomhalf to this page.
11 Q Ckay. So, just to be clear -- so, this is the bottom --
12 if we go back two slides, Toby.

13 So, if you go on the website, this is what you see?

14 A Right. One other thing I should nention. | did -- if
15 you see these drop-down nenus here, these four categories? |
16 did try each of those, and there isn't a voter ID thing there.
17 | was -- the last two don't have any drop-downs. These first
18 two do, but it's about registering to vote, and voting in

19 elections, and none of those drop-down nenus said anything
20 about the information that | was seeking. So, that's when |
21  went down further.
22 Q. Before we go down, and underneath the young | ady there,
23 it says, voter ID. \What about that?
24 A Initially, | didn't do anything with that, until | read
25 a neno anong the people involved in the comunications
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1 canpai gn where soneone said, you should put a button on the

2 first page, a red button. Then | went back and | was trying
3 to figure out what the red button was.

4 | didn't immediately recognize that that voter ID thing
5 was a button. Because it didn't say click here in part --

6 because usually buttons | ook raised on the screen and you know
7 to push themand click on themin order to go sonewhere.

8 So, yes, | can click on the voter ID button and | w ||

9 show you where that goes. But the first thing | did was |

10 scrolled down, and if | you can go to the bottom half.

11 Yeah, here. And you see this to ne was the nost

12 straightforward. |If you see this red band right here. Wat
13 it says is click here for nore informati on on Pennsylvania's
14  voter ID |aw

15 That's what | was |ooking for. So, once |I scrolled down
16 and found that bar, that's what | clicked on. And that's what
17 led ne to the next page. It actually takes you to the sane
18 place that that red button does at the top. | just didn't

19 recognize it as a button.
20 Q Do you have any commentary on the placenent of that
21  nmessage?
22 A Well, you always have to have it on the nmain screen
23  because the problemthat | had is common. Myst people don't
24  have vertical screens. Wen we put together websites, we
25 don't ever put information that we care about below the line
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1 where you see it on a single screen because nost people don't
2 need to scroll down,

3 Q And pl ease keep going. So, you clicked on the red bar

4 and --

5 A Right, | clicked on the red bar, and go ahead and take

6 me to the next slide. This is where | |anded. Learn about

7 Pennsylvania's voter IDlaw. And here there are listed a

8 nunber of types of ID, and as | read through it, | saw the one
9 that said the Departnent of State voter ID card which is right
10  here.

11 There's obviously the link because it's blue. That told
12 ne, | could probably click on that to get where | needed --

13 what | needed. So, that's what | did next is | clicked on

14 that.

15 Here, what you're not seeing is that this isn't an HTM.
16 page. Wat that nmeans is that when you click on that button,
17 it says, are you sure you want to downl oad this docunent, and
18 this is a PDF docunent. |It's not just a page you go to. It
19 says do you want to save it. Do you feel it's safe to open it
20 fromthis website.
21 Again, if | were to be doing this website, | wouldn't
22 put information in a docunent that is going to sit in any way
23 on a conputer because many people quite logically are afraid
24 to do that because you get a |ot of computer viruses and so
25 forth when you put things on your conmputer. So, ideally, this
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1 would have been a page that you just click on and go to
2 wthout actually going into PDF.
3 Q You finally get to this page.
4 A Yes, you finally get to this page. | think on the big
5 screenit's kind of hard to read, and this is the Departnent
6 of State identification card FAQ page. What it says here, |
7 read through the first two parts and then | got to the third
8 part here, it says "where will the voter be able to receive a
9 free Departnent of State ID for voting?" And the part on the
10 right says, "you can obtain it for free at |ocal PennDOT
11 driver's license center. PennDOI's driver's |icense center
12 | ocations can be found on the web at," and then you have
13 another link that you can click on right here.
14 So that's what | did next. Gay. Now l'mgoing to
15 learn howto do this. So, I clicked on the link to find out
16 where to go.
17  Q The next slide.
18 A This is where that one takes you. It appears that at
19 this point, you' re crossing out of the VotesPA website into
20 PennDOT"'s website. So, this is where you land. At this
21 point, to ne what seens nost obvious is to click on that voter
22 | D box right here because that's what | wanted to know about.
23 That is not a link. It doesn't go anywhere.
24 Q. |"'msorry. It's not a |ink?
25 A No, it's not a link.
M M1l er Verbano Reporting

e 302. 464. 0880 --- 215.436. 9336


http://www.miller-verbano.com

Page 899

1 Q So, you click onit -- rade evs

2 A This is a picture.

3 Q -- and not hi ng happens?

4 A Yes. Nothing happens. You don't go anywhere that has

5 todo wth voter ID. So at this point, | felt like | was at a

6 dead-end. | didn't know where to go next. Because it said to

7 go here, and once | got there, there really wasn't any

8 relevant information on the Departnment of State voting ID or

9 where | should go to get it or those kinds of things.

10 Q So, what did you do?

11 A | went back several screens. | thought, you know, |

12 nust not be the right Iink. | went back to that screen that's

13 after you click the voter ID button. Yeah. Right there.

14 Learn about Pennsylvania voter IDlaw. Okay. | had

15 already clicked on the Departnment of State voter ID thing, so

16 at this point | continued to read through the additional

17 material; and at this point, | couldn't really see what to

18 click, and again, this was as big as my screen was. |f you go

19 further down --

20 Q. Now, is this on the next exhibit?

21 A Yeah, yeah.

22 Q. If you, if you put --

23 A If you go further down, there's another |ink.

24 Q. Can we put up Exhibit 2095

25 This is a continuation of your effort to navigate the
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1 website. Ckay. So, thisis -- we're now back at theP&ggenyUU
2 that you get when you click --

3 A Voter ID.

4 Q -- once you find the voter ID on the hone page, this is
5 where you are at. Ckay?

6 A Ri ght.

7 Q What happens?

8 A Agai n, right here, you don't see anything to click on

9 but have to go down further

10 Q So, you have to scroll down.

11 A Yeah. Another -- ways down. There you go. So, beyond
12 what we just saw at the very bottom it says, "if you do not
13 have one of these IDs and require one for voting purposes, you
14 may be entitled to get one free of charge at a PennDOT

15 driver's license center. To find the driver's |icense center
16 nearest you, and |earn what supporting docunentation you wl|
17 need to get a photo ID, visit PennDOT's voter |ID website or

18 call these nunbers."

19 So, that link there that says PennDOT's voter |ID website
20 is the one right there that | clicked on because that seened
21 like that's where it was telling ne to go next.
22 | found it disappointing that it said that you would
23  need supporting docunentation again here because this is the
24  Department of State ID which ny understanding is you don't
25 need supporting docunentation. But it suggests that you may
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1 Dbe able to get one free of charge, and to | earn what rede Sus
2 supporting docunentation you need.

3 So, that was confusing to ne.

4 Q This is the information on the Departnment of State

5 website within the |ast couple of weeks?

6 A Correct. It's still in there now, yeah. Last | saw.

7 Q Al'l right. So, you click on what?

8 A Right. | clicked on that PennDOT voter ID website Iink
9 there at the very bottom Right there. R ght. The next

10 screen will show you where that takes you.

11 Here you land -- again | think this is crossing over,
12 but as a person using the web, you're not going to pay

13 attention to where you are, based on the URL at the top. But
14 here it says, obtaining a free ID for voting purposes, and in
15 bright red at the top, it says "find a driver's |icensing

16 center near you that issues voter IDs including days and hours
17 of operation." So, | clicked on that. |If you go to the next
18 screen, it shows you what happens.

19 So, this is general information, and |ooking for a
20 driver's license center or photo center and so on and so
21 forth. It says, check our hours of operation, and so forth.
22 Then in red, if you see at the bottomof that screen
23 right there, it says, "PennDOT driver |icense and photo
24 license centers only accept payment by check or noney order.
25 No cash or credit cards are accepted.”
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1 That was really confusing, because |I thought this photo

2 |IDwas free. But | think what's actually happened is the

3 interface between PennDOT and Vot esPA has just thrown you into
4 the regular process for getting a driver's license. That's ny
5 guess anyway. | don't know that for sure.

6 Q But the suggestion you get fromthat is that you have to
7  pay?

8 A Right. So, that was very confusing to ne.

9 Q So what happened? Did you click on that?

10 A No. | scrolled down because, see, it says "to find a

11 location near you, please follow the directions below' and it

12 does say there's something below And | scroll down, it says

13 step one, choose where you want to search. | put inny zip

14  code since that was the first box that you could fill in

15 there.

16 Q And - -

17 A And then if you can scroll down to the next screen, step
18 two -- no, go back up. I'msorry. | guess we don't have that

19 screen on here.

20 Here if you see there's step two at the bottom it says,
21  "choose the services that you need." They have a long list of
22 services fromlearner's permt to all kinds of things, but

23 anong those is the box that you can check for voter ID.  So, |
24  checked voter |ID because | wanted to nmake sure to get a place

25 that was appropriate for what | wanted. And then | hit the
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1 search button. rage SUS
2 This is what | got. |t says "location, search results,
3 19096 zip code, services, driver's |license, photo ID, voter

4 ID Sorry, we could not |ocate any service centers in the

5 specified location that offer all of the services that you

6 requested.

7 Again, | was very puzzled because | know there's a

8 driver license center not that far fromne. | don't knowif

9 it's the right kind and so on and so forth, but it didn't

10 really tell me what to do.

11 There's a new search button right here, and that's a

12 link, so | went to the new search button and clicked on that
13 so |l could try it again. | didn't know what | did wong, but
14 | clearly -- either | did sonething wong or there really

15 isn't anything there, and | did that and went back and tried
16  again.

17 Q Next screen?

18 A Yes. (Ckay. And back on this screen, if you see the top
19 inred, it says, "you entered a zip code and selected a
20 statew de search. Please select only one option, and try
21 again.”
22 Again, I'mnot really sure what that means. But | was
23 confused. | just did the same thing | did before. | went
24  down and put in nmy zip code because that seened the way to get
25 the closest driver's license center. So, | did it again.
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1 This tinme, | was nore successful. rade vbd
2 If you want to go to the next screen. This time, | got
3 results. Locator search results. 19096 zip code. | don't

4 know why it's different this tine, but it did list a whole

5 bunch of driver's license photo and exam centers, and they're
6 obviously Iinked so | can click on one of those and decide

7 which one | want to go to. So, | then clicked on one of

8 those. Go to the next screen.

9 Q Ckay.

10 A Here's the information that you get. "Inportant

11 information. Please take your signed tenporary |icense,

12 Social Security nunber and another formof identification

13 containing your signature when you go to process your photo

14 license. Acceptable fornms of signature identification include
15 Pennsylvania driver's license, photo ID card" -- anyway, it

16 goes through this list. And again it looks to ne like this is
17 not about voter ID at all because obviously we're not going to
18 ask themfor a driver's license if they already have one.

19 They don't need it.
20 So, this looks like it has thrown nme into a general
21  funnel that people go into for any kind of PennDOT
22 information. |It's not about voter ID. It's very confusing if
23 you think it is because none of this informati on nakes nuch
24  sense, based on that.
25 Q Do they tal k about voter ID here?
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1 A | don't see anything here about voter ID. Nope.l-)a ?'gﬂJb
2 not nentioned.
3 Q What did you do next?
4 A | went on -- | scrolled further -- go to the next
5 screen, please -- and | got hours. This is below that. Wat
6 it shows you here is, again it's kind of fuzzy on the screen;
7 but the first part of this says driver's license center, and
8 thenit tells you they're closed on Monday. It tells you
9 their hours on each day of the week, and then it has photo
10 license center, the next line right here, and then it says,
11  best times to cone in the third |line.
12 One of the things that | |learned fromreading all of the
13 docunentation involved in this is that you actually have to go
14 at a time when both the driver's license center and the photo
15 license center are open at the same tinme. Either that or you
16 have to make two trips. | didn't knowthat. | didn't see
17 anywhere on the website that nentioned that.
18 It's particularly inportant because, as you can see, the
19 hours at those two places are not the same. So, you can show
20  up when one was open and the other was closed and have to cone
21  back and so forth.
22 Q. So, I'msorry, so we're -- for instance it says
23  \Wednesday, it says photo |icense center is open from8:30 to
24  4:15.
25 A Right. But driver Ilicense center is not.
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1 Q And is there anything on there that tells you that both
2 have to be open in order to get photo ID?

3 A No. | only knew that because of the materials that |

4  had read outside of this.

5 Q I's that the end of your investigation?

6 A | think so. | think that's the last slide. Yeah.

7 Q So, when you did what the ad canpai gn was directing you
8 to do, how easy was it to get information about getting the

9 ID?

10 A This website is not at all easy to navigate. It is very

11 confusing in part because they seemto be using the sane

12 website for multiple purposes, and so the people who cone for
13 voter IDare thrown into a situation that isn't going to give
14  themuseful information, that it may in fact mslead theminto
15 thinking that you have to pay something, you have to have ID
16 to get ID, and so forth.

17 So, | didn't find this at all straightforward to use.

18 And | use conputers every day in nmy work, so |I'mused to them
19 and | go to websites regularly.

20 Q Just to be clear, different size nonitors may show nore

21 or less of those screens; is that --

22 A No, it's really the aspect ratio that matters. That is,
23 is it a horizontal one versus a vertical one. M screens are
24 all horizontal like this one here is, but I know there are

25 people who have screens that are turned the other way.
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1 They're vertical, so you can see the material that you

2 nornally have to scroll down to see.

3 Q Let's nove to effectiveness netrics. You talk about

4 this in your report. What are effectiveness netrics?

5 A They are neans of deciding how well you're achieving

6 your goal, and they're essential to directing a canpaign.

7 They can be any of a wide variety of things.

8 In the earlier exanple | gave you in the SIDS canpai gn,
9 they're obviously interested in how many crib deaths there

10 were. They were also interested in finding out how many

11  people were followng this practice of putting babies to sleep
12 on their backs rather than their stomachs because that was a
13 change fromwhat parents had traditionally had been taught to
14  do.

15 Those coul d be metrics, they can be all kinds of things.
16 In the case of the voter ID canpaign, it wuld be really
17 useful to know, you know, how many people got the nessage,

18 understood it, and took the appropriate action that was

19 recommended. Again, the only thing that cones close to that
20 that | have seen in any of the materials that | was given is
21 the figure on DCS | Ds.
22 Q. I's this a good practice, a standard practice of
23 effective education canpaigns?
24 A Yes. For information canpai gns, education canpaigns,
25 there's just no other way to know whether you acconplished
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anything w thout doing that.

You know, in the exanples that Goria Blint gave us of

their previous projects that were information canpaigns --

Q |'msorry, Goria Blint is the head of --
Red House.
Q Whi ch was contracted by the Commonwealth to design these
ads?
A Ri ght.

© 0 N o g b~ W N P
>

Q And what did she say?

10 A In the informati on canpai gns that they had desi gned,

11 they did have neasures of effectiveness. They knew for the

12 HV canpaign that they did in Pittsburgh, | think it was, how

13 many calls were nmade to the hotline and so forth.

14 So, they could launch the canpaign, |ook at the kind of

15 reaction they're getting, and know that they were getting the

16 reaction they wanted or know that they weren't, and therefore

17 they needed to change sonet hing.

18 Q And in fact, during the process of the RFQ process,

19 request for quotation, that the Commonweal th used to find

20 vendors for this canpaign, was there a question raised about

21 doing this here in this canpaign?

22 A Yes. A vendor asked the question of whether or not --

23 Q |'msorry, can we put up 1472, Toby. And go to question

24 29. | believe it's at the bottom of page six.

25 So, that is -- these are questions that were posed by
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1 vendors who were considering applying for the contract to

2 create this ad canpaign; is that right?

3 A R ght.

4 Q This is a question that was rai sed about neasurenent?

5 A Right. It asks -- it says, "Wile it's not delineated
6 in the statenent of work, what efficacy neasurenment is the

7 Department seeking? |s there a measurenent mechani sm

8 currently in mnd or is that sonething that is being sought

9 out fromresponding contractors?"

10 "For exanple, will there be surveys listed at polling
11 locations to determne if the voters were exposed to the

12  education canpaign elenents, or will a record be kept of

13 voters turned away for not bringing photo |ID?"

14 Q And what was the answer posted by the Departnment of

15 State?

16 A The answer -- let's see where it says. The -- wait, was
17 that the one for 29? GCkay. The Departnent will evaluate the
18 success of the initiative based on the nunber of inpressions
19 recogni zed by each tactic. And there wll be no polling place
20  survey sponsored by the Departnent.
21 Q. So, the Departnent of State is using sonething called
22  inpressions,
23 A R ght.
24 Q. And that's a termthat Secretary Royer referred to
25 repeatedly yesterday. Can you tell us what inpressions are?
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represents opportunities for exposure.

1 A | mpressions are kind of a catch-all metric thatk§§%e 7Y
2 originally designed to try to equate all different kinds of

3 nedia-- TV, radio, print ads, web ads and so forth.

4 What an inpression is, it's not an actual exposure to a

5 message. An inpression --

6 Q What do you nean by exposure to a nmessage?

7 A A person seeing the ad. It doesn't represent that. It

8

9

So, for exanple, the website that we just |ooked at,

10 even if we never scroll down to the rest of that page, we

11 would be considered an inpression for all of that information
12 on the bottom of the screen.

13 So, it doesn't tell you if people sawit. It doesn't
14 tell you if they read it or anything of that kind. They're
15 based on the equivalent of circulation figures. So, if for
16 exanple, if you have a nmagazine with a circulation of a

17 mllion people, that refers to how many people picked it up

18 and read even the first page. |If the ad is on page 15, that's

19 still an inpression, even though they never saw page 15.
20 So, inpressions are, you know, extremely high estimates.
21 It's well known in the industry that they are -- they're not

22  nmeasures of actual exposure. They're possible exposures that
23 coul d have happened if everybody who read the newspaper saw
24  the ad on page 15.

25 Q Are inpressions an effective nmeasure of reaching or --
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1 an audience, getting the nmessage to the audience in your

2  profession?

3 A No. They're called navigational netrics; and what that
4 neans is that they're used to navigate your way to your target
5 audience. They tell you, for exanple, oh, we want this many
6 inpressions for this particular income group.

7 So you might use themto find a target audi ence of sone
8 kind, but they're explicitly not effectiveness netrics, and

9 that is sonething that any advertising textbook will tell you.
10 Everybody knows you can't equate these things to begin
11 wth. It doesn't nean that people actually sawit. [It's not
12 the same thing as that at all. It just neans a nunber of

13  people who potentially could have.

14 So, obviously, you like big nunbers there; but in ny

15 report, | cite several advertising folks who say it's

16 msleading. W give this information to our clients and

17 really we don't know that this doesn't tell you anything about
18 the effectiveness of the ad.

19 Q And let's briefly talk about sonme of the limts of TV.
20 | know Secretary Royer testified that a najority of, |
21 believe, of the advertising budget was spent on TV. Wat, if
22 any, limts are there of this formof advertising?
23 A There are many different limts. For one thing, the --
24  in Pennsylvania, about 4% of the popul ation doesn't have a TV.
25 So, the reach estimates and things |ike that that we see
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1 docunented are of households with televisions. They don™t
2 include everybody.
3 Beyond that, what happened with the television
4 advertising was that the six major nedia markets they ran a
5 lot of ads in. There were two other media markets that they
6 ran cable only. That's obviously problematic because 30% of
7 people in Pennsylvania don't have cabl e.
8 So, those peopl e obviously could not have been exposed
9 to the television canpaign at all.
10 In addition to that, there were three other counties
11  where they ran no TV what soever.
12 Q Do you renmenber those counties?
13 A Tioga, Potter and I can't renenber the third one
14  of f hand.
15 Q You said there were two nedia nmarkets that were not run?
16 A They didn't do any broadcast nedia; they only did cable.
17 | think Youngstown was one of themand | can't renenber the
18 second one.
19 Q So Youngstown woul d reach Western Pennsylvania, or
20  Nort hwestern Pennsyl vani a?
21 A M hmm
22 Q The New York market would reach into northeastern
23 A Right. [It's obviously very expensive to run things in
24  markets that go over state lines. |It's a simlar kind of
25 problem that, you know, candi dates have when they're trying
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1 to advertise for office as well. They chose to do cagaeg%nlyyl.\5
2 Again, you are going to hit mainly upper soci oeconom c
3 strata, if you can pay for cable.

4 Q In terns of the whole mediumof television, is there a
5 concept called ad avoi dance.

6 A Yeah, it's increasingly a problem As technol ogy has
7 inproved and we have things |ike DVRs and Ti Vo, what we know
8 based on Nielsen's research is that about 47% of the people
9 who have that technol ogy skip all of the ads.

10 And | confess, I'mone of them | hit the button and |
11 don't watch the ads for the nost part. So, it makes it very
12 difficult to know how many people you' re reaching with

13 television these days because it is so easy to avoid the ads.
14 It's always been a problemto sone extent because we
15  know peopl e get up, do other things during the adverti sing,
16 even if they don't skip over the ads technol ogically.

17 So, that's the reason, as | was nentioning before, that
18 it's particularly inportant that a nessage be reinforced via
19 audi o, because you can't assume during the ads everybody is
20 sitting there and constantly staring at the screen. |It's
21 typically when we get up and take a break, usually.
22 Q. Briefly, they also did sone radio spots. Are there
23 limts to the effectiveness of radio?
24 A Wel |, again, radio inpressions nean, you know, when you
25 have radio on in the background at your workplace all day
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1 long, that counts as an inpression for everybody who is there.

2 Even though it's background noise, it's not necessarily the

3 case that people heard anything.

4 Q That's when you use inpressions to neasure that. It's

5 just --

6 A Right. Rght. Again, with inpressions, it's a very

7 mninmalist neasure because we don't know what people heard or

8 didn't hear.

9 Radio is used a lot also in people's autonobiles, and
10 again, we're nultitasking as we often are these days wth our
11  media, and particularly when you are driving, | really hope
12 you're not witing down that phone nunber or that website
13 address because, you know, that's not a good tine to be doing
14  something |ike that.

15 Q VWhat about limts of print advertising these days?
16 A Print in newspapers, | think everybody's heard about the
17 dem se of newspapers. There are very, very |ow audi ences for
18 newspapers these days. Again, it's sonething that's -- a
19 severe concern to the industry. CQoviously, they have online
20 versions and so forth and sone of themare trying to make that
21 transition, but the business nodel isn't in place for how you
22  support a newspaper online w thout subscriptions and so forth.
23 So, newspapers are limted to those people who are
24 already going to be politically involved, politically active.
25 Those are the fol ks who still read newspapers.
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Q Last, Secretary Royer provided |lists of conmunity

meetings and all of these events that he attended and ot her
peopl e attended. Wat's your observation of that?

A Well, it was a good idea. | mean, one of the things
that we know is the best practice is reinforcing the nmessage
t hrough face-to-face comunication. So, overall, it's a good
| dea.

The problemthat | sawwith this is there's really two
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ki nds of events you mght attend. One of themis an event
10 that's, you know, designed around politics, around voter ID.
11 The problemis that people who conme to those neetings
12 tend to be people who already know what they need to know,

13  because they're already highly politically involved,

14 interested and civically mnded and invol ved.
15 The second kind of event that they attended were things
16 like street fairs and that kind of things. And what they did

17 at those kinds of neetings was set up a table and booth and
18 put fliers out on a table. |If sonmebody was interested and
19 came up to them they talked with them and they gave them

20 whatever information they needed, but they had -- you know,
21 the person had to know they needed information to begin wth,
22 and had to initiate the interaction.

23 So, although those events are better because you get a
24  nore diverse group of people, people who are there for a

25 reason other than politics, it is unclear how many people they
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1 actually talked to; and even, you know, given the nunber of

2 events they attended and the size of attendance at those

3 events and the nunber of people they could interview and

4 potentially talk to, it's extrenely small. Not enough to nmake
5 adent in the problem

6 Q So, did the Commonweal th use any effective netrics to

7 nmeasure the canpaign?

8 A Not that I'maware of. The only one that | know of,

9 which again they weren't |ooking at necessarily as an

10 effectiveness nmetric, was the neasure of people comng in and
11 getting DOS | Ds.

12 Q Wul d you include that if people were comng in to get a
13  PennDOT ID for voting purposes, that would be included, too?
14 A It's hard to say. Because people have been getting

15 PennDOT |IDs since |ong before this canpaign ran, for other

16 reasons. So, you know, again, if | were designing this, |

17 woul d say when people call in on the hotline, you know, we

18 need to keep track of how nany people are calling in, because
19 they're concerned about getting appropriate voter |ID as
20 opposed to sonething el se. And sone of these may have been
21 capable of getting PennDOT IDs. | don't know.
22 Q. And so, to sumup, to a degree of professiona
23 certainty, do you believe that the Conmmonweal th's canpaign
24  cane close to achieving its goals of educating all voters
25 about the need for ID, and advising voters w thout |ID about
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1 how and where to get one? rede =i

2 A Wth respect to that first goal, they probably did

3 informsone of those people. Wthout any kind of pretesting

4 of the nmessage or effectiveness netric, | can't tell you how

5 successful they were; but you know, it's conceivabl e that

6 people got the nessage.

7 Q That nessage woul d be that you need |D?

8 A That you need ID. Bring your driver's license to the

9 polling place. That nessage.

10 Where | have a very hard tine believing anybody got the

11 message very easily is with respect to the availability of

12 free IDwithout that supporting docunentation; and because the

13 requirenments changed so nany tinmes along the way, a | ot of

14  these comunication materials were produced before that was

15 true; that is, before it was possible to get an ID w thout

16 that additional docunentation.

17 So, | understand why the materials say those kinds of

18 things, but there was never an effort to go back and tell

19 people, it's a new ball gane, things have changed, you can now

20 get one for free without all of this additional docunentation.

21 So, there has to be a great deal of confusion out there

22  about that.

23 Q | want to do very quickly your |ast two opinions, and

24 these will be less than ten mnutes total. | want to focus

25 your attention on the Commonweal th's public education canpaign
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1 since the Novenber election; and | believe when you wote your
2 report, that the Commonweal th was planning to use just earned
3 nmedia; is that correct?

4 A Right, | think a day before | turned in ny report, there
5 was an enmmil that | was on a copy of that suggested that they
6 mght do sonething nore, but that was not confirnmed at that

7  point.

8 Q So, subsequently, they did announce, as | think

9 Secretary Royer testified yesterday, that they were going to
10 spend $2.1 million on a canpai gn?

11 A (W TNESS NODS HEAD. )

12 Q Ckay. We'll cone back to that nmonentarily. So, they
13 were going to rely on earned nmedia. Wat is earned nedia.

14 A Earned nedia is coverage that you get, you know, mainly
15 in newspapers, occasionally via television news that -- by

16 putting out a press releases, that kind of a thing, hoping

17 that the press will find it newsworthy enough that they wll
18 put it in an article and relay it to the public for you.

19 Q How -- what are the limtations of earned nedia?
20 A It has changed greatly. |n part because there's so nuch
21 intense conpetition for nedia audi ences that nost press
22 releases are ignored these days, particularly if they're not
23 exciting and, you know, newsworthy and the kind of thing that
24 will draw reader or viewer attention
25 It's much harder to get earned nmedia now than it was 30
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1 years ago for sure. You know, it highly is unlikely that you
2 could get a lot of coverage that way, but | think what's even
3 nore problematic in this particular case is you can't contro
4 what they say; that is, believe it or not, the press gets
5 things wong a whole lot. | have seen exanples of this even
6 in the past week surrounding voter |D
7 So, you can't count on themto relay the information
8 that voters need. They don't see that as their job. |In fact,
9 they're nmuch nore interested in the conflict angle and playing
10 that up than they are conveying information that people need
11 to get voter ID IDs.
12 Q Now, you say -- one of the things you just said is that
13  when you put out this press release, you can't control what
14  the press chooses to publicize. | nean, do you have a couple
15 of exanples involving, recent exanples involving voter |D?
16 A Vell, there was one that | put in nmy report that was a
17 press release that Carol Aichele had just put out. | think it
18 was right at the end of nonth.
19 Q |'msorry, the end of June?
20 A ' msorry?
21 Q Was it the end of June?
22 A End of June, yeah. The 25th, | think.
23 Again, it was an effort to draw attention to voter ID
24 and to the fact that you could get an ID at PennDOT for free
25 and so forth. The problemwas none of the article, and | did
M M1l er Verbano Reporting

e 302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

Page 920

Page 920

1 a LexisNexis search of any newspaper, and they covered all ten
2 major newspapers in Pennsylvania, that picked up that story.

3 None of the stories that | |ook at mentioned anything

4  about the requirenents for voter ID.

5 They wanted to talk nore about the upcomng trial and so
6 forth. She also, |I think, net wth the editorial board of the
7 Sun Gazette | think it was, and again even that effort did not
8 generate the kind of coverage that woul d educate the public

9 about voter ID.

10 Q And | note that yesterday through Secretary Royer, the
11 Commonweal th di spl ayed seven press releases. Now, isS just

12 issuing a press release alone an effective way of getting a

13 nmessage out?

14 A No. And again, those press releases -- |I'msure they

15 put themout, but I didn't see that information, and |

16 actually read newspapers. | amone of the folks that still

17  do.

18 Yeah, it's not the kind of thing that's likely to get a
19 lot of press attention. | didn't search for articles on those
20 particular press releases that mght have cone out, but it's
21 doubtful that they generated a | ot of coverage, and certainly,
22 they didn't present any evidence that they were covered.
23 Peopl e don't read press releases. They read articles in
24 the nedia or see stories on local TV, and we don't realize
25 those are out there.
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Q Is there a recent exanple of still inaccurate

I nformati on being generated about voter |D?

A When | was getting ready to come here, | read the
coverage that was in the Philadel phia Inquirer of the first
day of the trial, just curious what was going on and so forth.
And they quoted Keating as saying that there was voter ID
easily available with supporting docunentation for people.

So, what's the problen? | was surprised to see the "with
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supporting docunentation" there; and when | got here, you

10  know, | was saying, well, that's interesting that he said

11  that. So, | was surprised.

12 Again, | think it turns out not to be accurate. It was
13 a msrepresentation of what was said. And that's part of the
14  problem Every politician knows the problens wth earned

15 media are the lack of control over the nessage.

16 Q So, just recently, the Commonweal th requested and

17 received fromthe General Assenbly a supplenental 2 mllion --
18 approxinately $2 mllion budget for a paid canpaign. |In your
19 professional opinion, is this campaign likely to be effective
20 in helping folks w thout voter ID get that |D?

21 A | don't think so, in particular because what | read in
22 the nenos is they're planning to use the sanme canpai gn as they
23 used before, the "show it" canpaign.

24 And as we saw today when you were presenting exanples,

25 that canpaign did not include information on telling people
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1 you can get a free ID without supporting docunmentation from

2 PennDOT. That's not what was enphasized, and M. Royer

3 yesterday echoed that sanme idea and said we purposely weren't
4 doing that because we thought it would confuse people.

5 Again, | don't think it's inportant that people know

6 what DOS is or anything like that, but it is inportant that

7 they know there's a free ID and that it doesn't require all of
8 the docunentation that it did last time. That seens to ne to
9 be the key nessage they need to get out.

10 The other problemwth repeating a "showit" canpaign is
11 that, as we saw wth the post-injunction ads, a |ot of people
12 didn't knowit was it a different nessage because it was so
13 simlar. And | fear the sane thing woul d happen again in

14  rerunning the "show it" canpaign as people wouldn't hear these
15 subtle differences, and you know, we have changed the rules
16  back and forth and back and forth, and so they are likely to
17 be very confused and not necessarily get what is the key

18 message they need to hear.

19 Q Last point, have you studi ed, personally studied
20 people's confidence in the integrity of elections?
21 A Yes, | have. | study, as | nentioned earlier, not a --
22 a |arge nunber of non-el ectoral consequences of el ections;
23 things like do people feel like their voice has been heard.
24 Do people think the process has been fair, and so on and so
25 forth. So, yes.
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Q And in your studies and in the research that you've

revi ewed, what are people's perceived problens or concerns
about el ections?

A Wl l, what we do, and we have done this over many
different presidential elections thus far, is we recontact
peopl e after the election, and we ask them why they think
so-and-so won. You know, if it's the other candi date.

The reason we do this is because you don't ever have any
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problemw th peopl e whose candi date won. They're very happy
10 and they'll tell you, because obviously this person was a

11 better candidate; that's why he won.

12 The problem and the source of legitimacy that we need to
13 worry about are the people who are the losers; that is, they
14 have to be willing to go along and be governed by this person

15 for the next four years.

16 So, the question is, do they perceive the outcone as

17 legitimate. That's really what's key to nmaki ng denocracy work
18 is accepting an outcone that you don't |ike.

19 So, we particularly are focused on what those who -- who

20 voted for the candidate who | ost say about why the el ection
21 cane out the way it did.

22 What we find is that perceptions of voter fraud are not
23 a major reason at all. In fact, | think in 2008, it was

24  one-tenth of one percent of a sanple of 12,000 people

25 nentioned anything to do with that. And we didn't
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1 differentiate different types of it, or mention anythrﬁgggbét%4
2 that.

3 Q What are the biggest concerns that people have about

4 elections?

5 A The Dbi ggest concerns that they used to sort of

6 delegitimze an outcone they don't |ike are, they say noney

7 has too nuch influence in canpaigns. They say the candi dates
8 lie and don't really say what they're actually going to do and
9 people are msled by that.

10 And they nmention turnout quite a bit, because if there
11 are stories about long lines or people being prevented from
12 voting, that kind of thing, nmany people point to the fact that
13  one group had a nmuch heavier turnout than another as evidence
14 that all voices were not heard.

15 So, that's an often rationale that people give for why
16 their guy didn't wn.

17 And again, because people live in areas where they're
18 usually surrounded by people who agree with thempolitically
19 and there's a tendency for people to say, well, everybody I
20  know voted for so-and-so and so, how can this be?
21 So what's really inportant is that people know what the
22 rationales are for the other side so that they are wlling to
23 accept the outconme and that they don't see it as some sort of
24  a flukey thing that happened because one versus another group
25 did this or had long lines in this area that they perceive as
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1 unfair, and that nmakes them nuch less willing to accept the

2 outcone.

3 Q So, in your professional opinion is voter fraud a

4  concern anong nenbers of the public?

5 A No. | nmean, it's teeny, tiny. As | said, one-tenth of
6 one percent of a huge sanple, 12,000 people, nentioned

7 anything connected to the voter fraud.

8 MR. WALCZAK: Thank you, Your Honor.

9 M5. HI CKOK:  Your Honor, as a housekeeping

10 matter, do you want ne to begin the cross right now? The

11 timngis -- aren't we alnost at noon?

12 MR. KEATING It is noon.

13 THE COURT: Well, we don't have nuch tinme. M
14 intention was to quit at noon, but | want to get this w tness
15  conpl et ed.

16 MS. H CKOK: Ckay. Well, Your Honor, | have
17 quite a bit of cross of her. |'mhappy to start. | want to
18 be -- | know you had wanted to get out of here, and | don't
19 want to hold you back on it.
20 THE COURT: Well, what -- cross is what, an
21 hour?
22 M5. H CKOK: At |east an hour. Maybe nore.
23 THE COURT: Well, we'll go for an hour and see
24 how it |ooks then.
25 MR. WALCZAK: Your Honor, just to be clear,
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1 Professor Mitz could not be here | think before | think next

2 Thursday. She could come back, but she has got engagenents in

3 other cities prior to that.

4 MS. HI CKOK:  Your Honor, nmay | inquire?

) THE COURT: Sure.

6 CROSS- EXAM NATI ON

7 BY M5, H CKX:

8 Q Prof essor Mutz, let's start with sone sinple questions

9 and then we'll nove fromthere. On the website screen shots

10 that you produced, those screen shots were taken at different

11 dates, even though sone of themare just the next |evel of

12 page fromone to another.

13 Wy were they not all done on the sane date?

14 A | went through and took all of themon the sanme date.

15 The ones that | mght have taken earlier were the .org and --

16 Q No, I'mnot tal king about those. |'mtalking about

17 these. Maybe we can put themup. Do you have themto put on

18 the screen?

19 A They're all done on exactly the same conputer, the one

20 that | have here with ne.

21 MR. KEATING What is the nunber? What

22 exhibit do you have?

23 MS. HI CKOK: 2095 and 2094. |s there any way

24 to focus in on the date and tinme narkings?

25 THE WTNESS: It nmay have been deciding, you
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1 know, which ones we were going to use and which ones didn't
2 need to be in there. You know, they were all taken recently.
3 BY M5, H CKX:
4 Q So, the last one we say was 7/13 and this one is 7/14.
5 A MM hmm
6 Q This is also 7/14. | guess ny point on this is that not
7 all of these were done at the sane -- you didn't go in and do
8 a single search and take screen shot by screen shot and you
9 took themat various points in tine.
10 A No, | nmostly did do that, but | -- in order to see --
11  yeah, you can see nunber --
12 Q Is this another 7/14 --
13 THE COURT: One at atinme. One at a tine.
14 THE WTNESS: | was going to say, the only
15 reason that they mght have conme fromdifferent dates is
16  because we didn't know how nuch we were going to include in
17 the presentation.
18 BY Ms. H CKXX:
19 Q On the two screen shots that you took that were 2074b
20 and c, those screen shots were taken fromusing a browser
21 called Mzilla Firefox?
22 A Ckay.
23  Q The ot her things were done using Explorer.
24 A | have bot h.
25 Q Are you famliar wth how many people use the one
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1  browser over the other? ragde vee
2 A | know a | ot of people use both because some work better
3 than others with certain kinds of websites. That's why | have
4  both.

5 Q Did you do the search this year on Explorer?

6 A | probably did themon both. Because | renmenber

7 noticing it | ooked somewhat different on one versus the other;
8 that is, the arrangenent on that main page was different. It
9 didn't change what was viewable at all, but it changed it a
10 little bit, orientation.

11 Q Ckay. |If you could turn back to Exhibit No. 42.

12 Hol d that up and | don't know if -- | believe they were
13 using that with her earlier today.

14 Are you famliar wth that exhibit?

15 A Yes. This is something that was shown yesterday.

16 MR. WALCZAK: We did not use this, Your Honor,
17 wth the Doctor.

18 M5. H CKOK: Do you have copies of that? W
19 only have this one?
20 It was admtted yesterday, Your Honor. Can
21 just refer to it on the screen and hand her ny copy?
22 THE COURT: Sure.
23 MS. HCKOK: |'msorry.
24  BY MS. H CKX:
25 Q I's this one of the docunments that you reviewed for your
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1 testinony? rage vy
2 A Yes.

3 Q On it it has the nunbers of inpressions that we tal ked
4  about?

5 A Correct.

6 Q And it has the nunbers of specifically targeted

7 outreaches to specific groups; is that correct?

8 A | don't know if it's just specific groups. | don't --
9 Q O at |east some specific |ead groups. For exanple,
10 where there's ethnic and senior magazi nes, where that's things
11  broken down by ethnic inpressions and col | ege inpression.

12 A | thought you neant outreach as in neetings, but you
13  nmean nedi a.

14 Q No, neetings are on a different --

15 A okay.

16 Q Al right.

17 A Yes, that's what you nean by outreach.

18 Q Now, if you turn to the second page of that.

19 Do you see where it has votespa.comstatistics?
20 A Yes.
21 Q. You see where it tal ks about the number of unique
22 visitors to the website?
23 A Yes.
24 Q. You see where it tal ks about page views?
25 A Yes.
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1 Q And t he number of pages viewed per visit? rade Bt
2 A Yes.

3 Q And the tine spent on the site?

4 A M hmm

5 Q Does that suggest to you that the viewers that cane to
6 the site, nunber one, were nunmerous; and nunber two, were at
7 least commtted enough to go past the initial screen page?

8 A Wth unique visitors, it isn't actually unique people.
9 For exanple, | would count as three of those because | used
10 three different conputers to go on the website.

11 So, we don't mean conputers nore than people here. So,
12 that isn't human beings that we're tal king about.

13 In terms of how |l ong they spend on it, given ny

14  experience on it, it would be very hard to get the information
15 you needed with only three pages of -- because it took nme a
16 |ot nore pages than that to get to what | needed ultimately.
17  Q You were | ooking at a nunber of different things on it,
18 so that's why --

19 A | was |ooking for a Departnent of State ID infornation.
20 Q And if you have gone to the -- if you had gone to the
21 cover page and had | ooked at it and clicked either on the red
22 button or on the voter |ID page, you woul d have been at the
23 voter IDinformation on your second page; isn't that correct?
24 A | would be at that list that | showed as the second
25  screen.
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2 A Yeah.
3 Q So, a person who has viewed three pages, if they knew
4 what they wanted and went to voter ID first would have gotten
5 there wthin those three pages --
6 A Not - -
7 Q -- of the web page
8 A Not to the information on the ID. Because when |
9 clicked on the thing for DOS ID, it didn't get me imediately
10 to that. It took a couple nore. | nean, if you went to the
11 general voting |ID docunment, that other PDF, it's a nuch | onger
12  docunent; and if you read all of those pages, yes, you could
13 find information in there, but it was alot. | nmean, it's a
14  complex | aw.
15 Q And you testified that there are a percentage of the
16  popul ation that does not have a conputer; is that correct?
17 A No, | don't know about owning a conputer. | know about
18 internet access.
19 Q Ckay. So --
20 A 22% of Pennsyl vani ans don't have internet access through
21  hone or work.
22 Q. That's hone and that's office. That is not talking
23 about the nunbers of people who have access, say, through the
24  public library; is that correct?
25 A Correct.
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Q And do you know how many public libraries there are in

Pennsyl vani a?

A | don't.

Q Do you know that the Public Library Association -- did
you hear M. Royer's testinony yesterday that the Public

Li brary Association nmade certain not just that there was

I nternet access, but that there were buttons on the hone page

so that anyone who went in to a library would know i nmedi at el y
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how to get voter ID information?

10 A No. | heard the part of the testinony yesterday where
11 the guy tried to go to the library to get information and they
12 didn't know what to do, but --

13 Q Ch, so, you listened to M. Rogoff's testinony

14  yesterday?

15 A Yes, he was here right before Royer yesterday.

16 Q And did you hear M. Rogoff testify that even though he
17 wasn't paying close attention, that he recognized in the

18 senior center in which his father lived that there was a

19 poster up there telling himthat he could get senior ID from
20 the center itself for hinf

21 A | think what he said was he didn't know if he could or
22 not .
23  Q No, he testified -- well, | mean -- the testinmony wll

24  be what it is, but he had testified that he saw a poster, and

25 he didn't pursue it because he was in the process of pursuing

| M | MI1ler Verbano Reporting
R 302. 464. 0880 --- 215.436.9336



http://www.miller-verbano.com

Page 933

1 this other. rage ves
2 MR. WALCZAK:  Your Honor, | Dbelieve that

3 counsel here is msrepresenting the record. W certainly

4 don't recall any -- M. Rogoff testifying about a poster. |

5 think he said he was aware that they issued IDs, but he didn't
6 investigate that; but | would ask that counsel not

7 msrepresent evidence that was --

8 THE COURT: It's close enough for governnent

9 work.

10 M5. HI CKOK:  Thank you.

11 BY M5, H CKOK:

12 Q So, if a person who did not have a hone conputer or a

13  business conputer went to the library and there was a button
14  on the hone page saying voter ID, would that change your

15 testinony as to how accessible informati on was to sonebody who
16 mght be just a common citizen wal king in and | ooking for

17 information?

18 A | don't know why they would go do that because the ads
19 didn't tell themthis is the way to get free ID
20 So, if they somehow knew t hat sone other way, but |
21 don't know how they would do it given that it wasn't
22  enphasi zed in the conmuni cati ons.
23  Q You' re saying that you don't think that a person wal ki ng
24 into the library and seeing a website that is right there, the
25 hone screen, the first thing they | ook at when they see the

M M1l er Verbano Reporting

e 302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

Page 934

_ _ _ Page 934
comput er, seeing sonething that's says voter IDin brigh

colors with a button, would not possibly be curious and click

on it to find out nmore i nformation?

A Curious just as academc curiosity, do you nean?
Vell --
A Usual |y when you use the web, you want sonething from
it.
Q And this is going to get to something that's been
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bot hering ne throughout your testinony.

10 A lot of the people that you talk about in terns of
11 those public information ads are people wth whomwe wish to
12  change behavior. W want people to start using condons. W
13 want people to, you know, not use drugs. W want people to do
14 those things. So, we're tal king about persuading people to
15 change from sonething that they currently viewis a positive
16 activity; is that not correct?
17 A |''mnot sure what you nean, a positive activity?
18 Q | f a young person has found pleasure snoking marijuana
19 or doing sonething like that, the canpaign to which you
20 referred was trying to tell that person to stop using drugs.
21 A Ch, no --
22 Q O never to start.
23 A Yeah, no, the canpaign was not designed to stop people.
24 It was designed to prevent themfromstarting. That's why it
25 was targeted the way it was age-w se.
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1 Q So, that was trying to tell people, here's a ggg © v
2 behavior and here's a bad behavior; is that correct?

3 A No. They would not use that kind of approach. It

4 doesn't really work with teen-agers too nuch.

5 Q WAs the normative decision in ternms of what they were
6 trying to convey that they wanted people to do what they

7 perceived as socially proper behavior?

8 A Socially proper. They wanted to di scourage drug use.
9 Q That's correct.

10 A Yes.

11 Q So, they wanted to di scourage drug use, and they were

12 trying to convince people to do that; is that correct?

13 A Not convince in a -- what we call a cognitive sense, a
14 "let me argue you into this." |It's, the kind of efforts that
15 they nmake are not -- not direct persuasive argunmentation.

16  Again, because that doesn't generally work very well.

17 So, no, that wasn't the approach they were using but
18 yes, absolutely they're trying to di scourage drug use.

19 Q And they were trying to set up a kind of conduct that
20 they wanted people to adopt; is that correct?

21 A O not adopt.

22  Q O not adopt in this case. Yes.
23 A Yeah.
24  Q We'll get back to that ad in a mnute. So, now, isn't

25 that a different perspective fromthe perspective that we're
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1 looking at here where we are saying to people, if votingis

2 inportant to you, and you want to vote, you need to know that

3 there is an expectation associated with something you have

4 already decided to do.

5 Isn'"t that very different from aski ng sonebody, don't

6 undertake this, don't find this attractive?

7 A No, I don't think it is, because in nost of these

8 canpaigns, you know, for exanple, Stanford heart disease

9 prevention canpaign | was involved in for a while; and you

10  know, people are going to eat. |It's just a choice of what

11 they choose to eat that affects heart disease probably, and so

12 forth.

13 So, trying to get themto adopt healthier behaviors is

14  something that, you know, you can do in a variety of different

15 ways, whether through conveying that this is a popular thing

16 to do, thisis an "in" thing to do. There are |ots of ways

17 that you can persuade peopl e.

18 Q But it is that sane thing, you're trying to tel

19 sonebody to adopt a new behavior. The education process here

20 that the statute requires -- and by the way, | don't know,

21  have you read Act 18?

22 A At sone point | did. It's been a while.

23  Q So you're aware of what the statute asked?

24 A MM hmm

25 Q And what is it that the statute asked the Departnent of
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1 State to do? rade vsi
2 A The goals that we outlined earlier in the testinony that
3 educate the public about voter ID and --
4 Q Can we get Act 18, please.
5 A Sure. One thing | want to make sure is different.
6 W're talking about registered voters, and these are people
7 who have already denonstrated interest and participated in the
8 political process. They're not people who haven't gone to the
9 trouble to do sonething already.
10 Q And that's exactly ny point, but hold on just a second.
11 Do we have a copy for her that she could ook at? If we
12 could look at Section 206a.
13 MR, WALCZAK: |'msorry. \Wat page?
14 M5. HHCKOK: It's whatever page it's on. 11.
15 BY M5, H CKCK:
16 Q What does that say?
17 A Did you want Section 206, is what you want nme to read?
18 Q 206a, yes, please.
19 A 6a.
20 Q A
21 A "Requirenments relating to voter identification. A the
22  Secretary of the Conmonwealth shall prepare and di ssem nate
23 information to the public regarding the proof of
24 identification requirenments established under Sections 1210
25 and 1302."
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Q Then if you | ook down further, there is -- do you know

where the soft rollout section is?
MR WALCZAK: I'msorry, Your Honor. |'m

going to interpose an objection that Ms. Hi ckok has asked to

1
2
3
4
5 read a narrow portion of that section, so she asked her to
6 read from206a but there's really nore relevant information at
7 the end of 206¢c, so.

8 THE COURT: You will get a chance to redirect.
9 BY M5. H CKCXK:

10 Q While they're finding the specific place, do you know
11 what | amsaying when | refer to a soft rollout?

12 A Yes.

13 Q And do you know how many soft rollouts there have been?
14 A | think three.

15 Q That's correct. And do you recall what the testinony
16 was yesterday about what occurred during the soft rollouts?
17 A |'mnot sure what you are referring to. | nean, there
18 was --

19 Q | nmean M. Royer's testinony about the soft rollouts.

20 A That they occurred, yes. That there --
21 Q. That -- okay.
22 A | think the -- | know he tal ked about turnout at sone of

23 t hose el ections and so forth.

24 Q. Ckay. We'll refresh your recollection in a mnute.
25 Ckay. So, the provisions here in Section 10. |If you
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1 couldread 1 and 2 for ne. rage vY
2 MR WALCZAK: |I'msorry. Wich page are we

3 on?

4 MR KEATING 28.

5 MS. HI CKOK:  28.

6 THE WTNESS: 28. (Gkay. This is at Section
7 107

8 MR KEATING Yes.

9 THE WTNESS: |s that where you nean?

10 M5. HI CKOK:  Yes.

11 BY M5, H CKOK:

12 Q There's -- hold on. So, it's going to go on to the next
13 page. |I'msorry. Go ahead.

14 A Start with 1?

15 Q Yeah, go ahead and start with "except as.”

16 A "Except as provided under subparagraph 2 and

17 notwthstanding any law, election officials at the polling

18 place at an election held after January 1, 2012, shall request
19 that every elector show proof of identification.
20 "2, notw thstanding subparagraph 1, prior to Septenber
21  17th, 2012, if the elector does not provide proof of
22 identification and the elector is otherw se qualified, the
23 elector may cast a ballot that shall be counted w thout the
24  necessity of presenting proof of identification and w thout
25 the necessity of casting a provisional ballot except as
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1 required by the Act." rade sav
2 Q Keep goi ng.

3 THE COURT: Counsel, can we do this a little
4 quicker? Can you tell us what you are trying to do?

5 M5. HI CKOK: Yes, what | -- in the next

6 section, and I'msorry, | was responding to M. Wl czak's

7 concern that | wasn't being conplete.

8 BY M5, H CKOK:

9 Q It says that if any person is asked for proof of

10 identification at the soft rollout election and does not

11  provide it, he will be given educational information to tell
12 himabout the requirenents and about how to neet those

13 requirenents.

14 M. Royer testified yesterday that at each of three

15 elections that had occurred, and as you said you recalled, he
16 also testified about the Novenber 2012 el ection being a

17 presidential election at which the turnout is very high,

18 conparatively to the ones before and after, and the ones that
19 are upcom ng.
20 And part of ny question to you is: |s that not an
21  educational effort?
22 A | think, you know, to the extent that it happened, it's
23 a good idea. | asked to see what was that -- what was handed
24 out, and | don't think we have had that. W don't seemto
25 have any copies of that, that | have seen. Yeah. So, | don't
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1  know what information people were given. rede v
2 | know that the way it was dissem nated was that the
3 Departnent of State didn't print anything up. They asked each
4 of the county election folks to print themsel ves and have
5 people pass themout to people that didn't have ID. But |
6 don't know anything nore than that.
7 Q So, the people who received that were the people who
8 canme to vote at any one of the three elections; is that
9 correct?
10 A | don't know, to the extent it was actually inplenented.
11 It depended on each county, | guess.
12 Q Ckay. Well, it was directed to each county to do that,
13 and it was directed by the statute, and you have no
14 information, do you, that it didn't happen?
15 A | do, fromny own polling place, but that's all.
16 Q So, to the extent that a person was a voter, so that
17 person has already said, | amcommtted to this process and |
18 want to come, that person has had a one-on-one interaction
19 three times, if they came to all three elections, telling them
20  here is what is going to be needed, here is what the |aw
21 provides, and here is how you get what you need under the |aw
22 is that not correct.
23 A Very few people would have showed up at all three of
24  those elections, as M. Royer said. It's like 11%turnout at
25 those other ones, so.
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1 Q Right. Oay. So, maybe they would not have gotten

2 three separate nessages; but if they had shown up to any of

3 the three elections, they would have gotten it at |east once.

4 |'s that correct?

5 A Yeah, if they didit. | don't know. | don't know what

6 that said.

7 Q And so, that wasn't sonmething that you took into account
8 in your analysis of how many people knew or understood the

9 nessage that was given; is it?

10 A | couldn't because | was never able to obtain a copy of

11  this docunent that was distributed, so | don't know.

12 Q To the extent that there were personal interactions

13  where people asked for ID and there was an opportunity for
14  conversation at the polling place, that would fit into the

15 category that you were tal king about, about personal

16 interactions; wuld it not?
17 A Yeah, no, it would be good, especially if those people
18 are well informed. | know volunteer poll workers may not know

19 all of the ins and outs of voter ID rules because they are
20 conplex; but you know, | -- in part because there are |ines
21 and so forth, | don't think they're going to chat for too
22 long, but if that happened, that woul d be great.

23 Q Ckay. You do know that poll workers are trained, do you
24 not?
25 A | know they're given materials, but | guess it's not
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1 required that they go through training. rage vas

2 Q We'll |eave that there.

3 Let's go back to what we were tal king about, about the

4  persuasion and the needing to -- to change behavior. Was --

5 when |l ooking at the | anguage of the statute, was the

6 Department of State told that they were responsible for

7 insuring that everyone decided to get identification of a

8 specific sort?

9 A No.

10 Q Ckay. WAs the Department of State told that they needed

11 to take all people who mght be eligible to vote and convince

12 themto register to vote, and convince themto show up at the

13 polls?

14 A No.

15 Q And was the Department of State instead told that what

16 they needed to do was to insure that sonebody who had al ready

17 determned that they were going to vote understood that they

18 would need to bring ID, and that there was a statutory |ist of

19 forms of identification that they could get?

20 A Right, but | think they were al so supposed to tell

21 people who were registered to vote that, here's a way that you

22 can get IDif you don't have it, so that they can vote.

23  Q Can you cite to ne anything in the statute that says

24  that?

25 A "Il be honest, this version of the statute is not what
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| have seen before. | have seen a very short thing; but this

| ong docunent, | have not read before.
Q Ckay. Well, we'll maybe revisit that |ater.

For people who are commtted, they care about voting,
for those people, even when you Ti Vo through something, and
you see sonething that you know affects you, are you not
likely to stop and say, wait a mnute, | need to pay attention

to this?

© 00 N o o A W DN P

A | don't know by virtue of "show it" that they know what
10 it's about. It just seens like that could nean a | ot of

11  things.

12 Q Do you know what phrase Ni ke uses to pronote its

13  products?

14 A | know there's a swoosh.

15 Q If | told you that "just do it" --

16 A Yeah, yeah.

17  Q "Just do it" is commonly associated with N ke?

18 A Yeah.

19 Q That associ ati on cane about despite the fact that none
20 of those words references -- you know, Nike. It doesn't

21 reference sporting equipnment. It doesn't reference anything
22 else. It is sonething that brings up an associ ation.

23 And given that this was in the context of an election,
24  in the context of voting, in the context of, you know, you're

25 going to exercise a right of citizenship by showing up at the
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1 polls. Wen you show up at the polls, show up with rede =as
2 identification.

3 How i s anythi ng about that nessage anbi guous?

4 A They don't say anything about voter identification

5 directly in nost of the ads. They say, if you care about this
6 country, showit.

7 | show | care about this country in a lot of different

8 ways beyond voting. | amnot sure people immediately would

9 get that.

10 For people to recognize it the way you are tal king about
11 the N ke thing, recognize "just do it" as a Ni ke ad because

12 they have pronoted that slogan for so |ong, you have to have
13 first had that association nade for you. At some point, you
14  have got to see the whole thing connected, because otherw se,
15 where would you cone up with that to begin with?

16 Q And so, if the point of the advertising canpaign was to
17  Dbe that kind of enphasis, that kind of rem nder on top of al
18 of the other educational efforts and outreach that the

19 Departnment of State was making, then would that canpaign serve
20 that function?
21 A Well, the N ke canpaign is about brand awareness.
22 They're aware of Nike, "just doit." | don't think that's an
23 information canpaign. The -- this particular canpaign was
24  about voter education and getting infornation to voters.
25 | think that's very different fromassociating Nike wth
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1 a-- you know, the tennis shoe, or the sports products of sone
2 kind and giving it a positive image. | don't think they're

3 really the same thing because you don't need any information

4 at all to say, N ke is cool. You know, it doesn't really

5 matter that you have detailed information on how the shoe is

6 nade or why.

7 Q | f nost people in the Coomonweal th were to see an

8 advertisement and to themit was to nmean, wait a mnute, |

9 better pick up ny wallet when | wal k out the door because |'m
10 going to need ny identification at the polls, do you believe
11 that that ad acconplished that purpose?

12 A If they already had a driver's |icense and were exposed
13 to the ad, it could have, yeah. Because that was what was

14  enphasi zed.

15 Q And if you were a person who fit into one of the other
16 categories, did you do any effort whatsoever to determ ne what
17  kind of outreach the senior citizen centers were doing, what
18 kind of outreach that the Department of State was

19 participating in with the colleges and universities, what kind
20 of outreach was being done to other places that issued
21 specific forns of identification that conplied with the
22 statute?
23 A Yes, | did |ook at those materials. Again, | know there
24  were sone ads run in college newspapers. Sone colleges
25 decided to change their ID so that they would be -- would have
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1 expiration dates and things like that. |[Is that what g}raeg?ouy41
2 referring to?

3 Q That's in part what went on, isn't it; but there were

4 also outreaches to, for exanple, the Departnent of Aging, the
5 Departnent of Health, the Departnment of Public Welfare. You
6 probably saw the press rel ease where Tenple University had its
7 own students say, let's get conpliant identification?

8 So that raising the awareness of a need for

9 identification also allowed people to work with their

10 constituent organizations that were enpowered to produce that
11 identification to insure that voters had it.

12 How is that not an effective way of conmunicating both
13 to the places that issue identification, and to the persons
14 who need it, that here is a way that you can get

15 identification to bring with you to the polls?

16 A Well, you know, |'msure in the cases that you

17  described, it was.

18 The problemis, | knowwth the care centers and so

19 forth, they could, if they wanted to issue IDs; but they
20 didn't have to.
21 So, | don't know how many of themreally, you know, did
22 that, and how nuch that nade a difference.
23  Q Sitting here today, you don't know how many of them
24 didn't, either?
25 A That's correct.
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Q And you don't know whet her any resident was notivated by

the materials to ask their care center, do you have a form of

i dentification, and how many then actually got the

i dentification fromthat interaction?

A Yeah, because there were no effectiveness netrics in the
canpaign, we really can't say nuch of anything.

Q Now, wait a mnute, one of the effectiveness neasures

that you tal ked about in your testinony was website visits,

© 00 N o o A W DN P

and --

10 A No.

11 Q Yes, you did.

12 A Website -- not visits to the website, because again,

13 there's no way to track any visitors to a website.

14 W | ooked at the website ad.

15 Q You had said, you had said that it would be useful to
16  know how many people got the nmessage and used it by going to
17 the website or calling the nunber.

18 A Right. But | -- by that | don't think we can tell that
19 based on inpressions data, because we know that that doesn't
20 represent that.

21 Q. ' mnot tal king about the inpressions data. |'mtalking
22 about the website data that was on the sane docunent that you
23 looked at earlier that tal ked about the nunber of discrete

24  visits to the website?

25 A Ri ght .
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1 Q And why is that website data not a neasure of h(la-)v?g?rgnyw‘9
2 people followed up to a nessage that said, go to the website,
3 and then went to the website?

4 A Well, for one thing, there are a | ot of people other

5 than people |ooking for voter ID |ooking at the website |ike
6 ne.

7 We can't tell how many people were going there to get

8 ID. W can't tell how many people found the information they
9 needed there. That kind of thing just isn't possible to tell
10 fromwhat we're | ooking at here.

11 Q But we do know that there were over a mllion hits on
12 that website, and that nore than one page was | ooked at on

13 those hits?

14 A Correct.

15 Q Ckay.

16 A But not separate people, necessarily.

17  Q | said it carefully by saying hits.

18 You had given some testinony earlier about the fact that
19 the reason that the PennDOT non-drivers ID didn't count to you
20 was because it could be used for purposes other than driving.
21 A No, no. It counts for voting purposes. | understand
22 that.
23 Q R ght, but --
24 A But I was saying | can't tell how many people found
25 their birth certificate and went and got one of those because
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1 they wanted to vote. Maybe if we had the figures on an

2 increase over tinme and the nunber of those it mght tell us

3 sonething about that.

4 Q | think perhaps you' re confused about the process.

5 If you went in to PennDOT and you said to them | need
6 an IDfor voting, and | want it to be a PennDOT |ID as opposed
7 tothe DOS ID, you could sign an oath in affirmation and

8 provide your docunents, and you would get a free ID from

9 PennDOT to be used for voting purposes that would be -- that
10 would look just like the non-drivers ID that's used for other
11 purposes.

12 A Right. No, |I'maware of that.

13 Q And those nunbers are in that 17,000 nunber that he was
14  asking you about.

15 A Uh- huh.

16 Q And you said those don't count, because --

17 A No, | said | can't tell if they were a result of the

18 canpaign or the regular flow of people that get PennDOT | Ds.
19 Q VWell, okay. | don't want to argue with you, but your
20 testinmony was you would be getting those IDs for other
21 purposes in addition to voting.
22 A You could be. | don't know.
23 Q But you couldn't for those 17,000 because you signed an
24  affirmation.
25 A Ch, | see what you're saying; that you weren't going to
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1 use it for anything but voting? rede wos
2 Q No, that said that you needed it for voting purposes.
3 That it was a voting docunent, that you were getting it -- you
4 were getting it for the purpose of voting.
5 A Right. R ght.
6 Q So that has already been separated out in the
7 statistics --
8 A Mm hnm
9 Q -- from sonmebody who conmes in and says, | want to go buy
10 cigarettes so | want an IDto do that. Okay?
11 A Ckay, uh- huh.
12 Q So those nunbers have been devel oped separately. @G ven
13 that clarification, do the 17,000 actually count as part of
14 the identification that was gotten pursuant to, "go to PennDOT
15 and get an ID'?
16 A | f people cane there because they knew that, yeah.
17 Q Ckay. Thank you
18 You had sone testinony about people who did not have
19 cable, and you gave us a specific statenent about, you know,
20 30% of the state does not have cable.
21 A Ri ght .
22 Q. You have | ooked at any of the denographics on that 30%
23 A | know, not from studies of Pennsylvania in particular,
24 but | know t he denographi cs of people who don't have cable
25 nationw de.
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1 Q Ckay. Are you famliar with the general practi cI:Jea ﬁatybé
2 in a broadcast center that cable is not as necessary as it is
3 in someplace that mght be -- not have broadcast reception?

4 A A broadcast center, you nean media -- nmgjor media

5 market?

6 Q Right. Right.

7 A Ckay.

8 Q |f you are in Philadel phia and therefore you have access
9 to broadcast or you're in Pittsburgh and you have access to
10  broadcast, you're less -- it's |less necessary -- you may still

11  want it, because you want cable. That's a different issue.
12 A Mm hmm
13 Q But it's | ess necessary for you to have cable in order
14 to be able to access any television; is that correct?
15 A Access any television. | guess, yeah. | nean --
16 Q Let nme put a finer point on it, okay?
17 A ' m conf used.
18 Q | used to live in rural Oregon. In rural Oegon, the
19 only way that you were able to watch televisionis if you had
20 a cable station, a cable provider.
21 A MM hmm
22 Q. Ckay. Couldn't do it any other way.
23 A MM hmm
24 Q. So that if you ook at the top band of the state, those
25 people that are in the Al egheny National Forest; is that
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1 correct? rade ¥53
2 A | don't know how many are out there in the Al egheny
3 Forest. | haven't |ooked at that.
4 Q And so, the people that are in that New York border who
5 —are in the nountainous region and in the forest region, are
6 those people -- those people don't have access to a standard
7  broadcast from Phil adel phia or from Pittsburgh; correct?
8 A | don't know.
9 Q You don't know.
10 A No.
11 Q Ckay. So, if the decision was nade that the people in
12 those rural counties who are in a place where they are not
13 getting broadcast signals are nore |likely or maybe solely able
14 to be reached by cable, would that change your assessnent of
15 whether the decision to use cable there was reasonabl e?
16 A | know in the region frequency statistics that were
17  provided by Harnmelin, they -- | don't understand why, but it
18 says zero percent for those counties; and | guess, to ne, that
19 doesn't sound too good, but |I'msure it's nore than zero. |
20 don't know what the region zero neans there.
21 Q. So, you woul d | ook at region frequency to nmake that
22  assessnent ?
23 A Yeah.
24 THE COURT: We'Il break now. 1'Ill see you al
25 back here at 1:00.
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1 MS. H CKOK:  Thank you, Your Honor. rade wod
2 MR. WALCZAK: Thank you, Your Honor.
3 THE BAI LI FF:  Conmonweal th Court is now in
4  recess.
5 (COURT RECESSED AT 12:40 P.M AND RECONVENED
6 AT 1:03 P.M)
7 THE BAI LI FF:  Commonweal th Court is now in
8 session.
9 M5. H CKOK: Good afternoon, Your Honor. If |
10 may continue.
11 BY M5, H CKOK:
12 Q Prof essor, you had given testinony at the end of your
13 testinony about a sanple that you did in which one-tenth of
14  one percent of 12,000 surveyed had tal ked about voter fraud,
15 is that sanple a nationw de sanpl e?
16 A Yes, it is.
17  Q Was it neant to the representative of the United States
18  popul ation?
19 A Yes.
20 Q Thank you. Now, you also had sone testinmony about web
21 banners, and in the testinony you were shown a single el enent
22 of the web banner that is actually an ani mated group that
23 noves across the page.
24 ' mgoing to show you what's Exhibit 169, and it was
25 admtted yesterday, Your Honor. So that you can see the
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1 entire animation? rage ¥99
2 A MM hmm
3 Q So, now understanding that all of those pieces are in
4  the web banner, does that change your testinony as to whether
5 it's confusing just to see the one part in isolation?
6 A | nmean, it's obviously better because at |east there's a
7 learn nore button and it says something about ID. To vote in
8 the Novenber 6th election, you nust show acceptable photo ID.
9 So, it's better.
10 It obviously doesn't tell people, you know, if they
11 don't have an ID what to do, what | -- whether it has the
12 driver's license again, and so forth but, yeah, it's better.
13 Q Did you review of the testinony of any of the
14  Petitioners' wtnesses as to whether they had heard of the
15 voter IDlaw and its requirenents?
16 A No.
17  Q When you testified about the elenents of the advertising
18 canpai gn and what was done and what was not done, were you
19 suggesting that the Departnent of State should have | ooked to
20 another advertising buyer in a different group to develop a
21 nore, as you call it, effective canpaign?
22 A No. | was suggesting that they should | et people Iike
23 Red House do what they often do, which is neasure
24  effectiveness, and al so, that they not expressly say, no, we
25 don't want to do that. Because obviously if you care about
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1 nmaking sure people who are registered to vote can do so, you

2 want to make every effort possible to informthemand to

3 connect themwth the information they need.

4 So, | would just say, you know, why exclude it, when

5 it's the only way to know if we're getting the job done.

6 Q So, is it your inpression that Red House or Harnelin or

7 Bravo advised the Departnent of State to do things that they

8 said they would not do?

9 A | don't know.

10 Q You don't know. Ckay. You were talking -- let's go

11 back to the drug ad.

12 You said that the problemwith the drug ad is that it

13 told people that the activity shown in the ad was normative

14  and accept abl e?

15 A Yeah. | nmean, |'mnot sure if those are the words that

16 exactly used, but the research on the effectiveness of that

17  canpai gn showed that the nore ads you were exposed to, the

18 nore preval ent you thought that drug use was in your age

19 group.

20 Q So, if you were exposed to ads that said it that it was

21 normative and acceptable, and it reinforced bringing an

22 identification card to the polls, that would actually

23 reinforce that positive behavior in the same way?

24 A | don't know. | nean, it would -- it's possible.

25 Q. By inference, if the research on the drug ads said the
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1 effect of showing this over and over was to reinforce the

2  behavior shown, then show ng the other one over and over m ght
3 be expected to reinforce the behavior shown, correct?

4 A Reinforce is a little different than changing people's
5 inpressions of how nmany peopl e are doi ng drugs.

6 Q Vell, it doesn't it -- also?

7 A To so it -- no, | was going to say --

8 Q Sorry. | didn't mean to step on your testinony.

9 A No. So, in these ads, | don't knowif -- | nmean, we

10 have actual data against the drug ad, so we know what happened
11 is that it increased their perception of how conmmon drug use
12 was. In this case | don't know if, you know, the people

13 showing IDs and saying "show it" increased how many people

14  thought were, | guess, showi ng | Ds because everybody was

15 supposed to show IDs. So I guess |I'mnot sure exactly how
16 that transl|ates.

17  Q Are you aware that under the prior statute there was an
18 identification requirenment?

19 A The prior statute; what are you referring to?
20 Q That when people cane to the polls, some of the people
21 needed to show I D?
22 A | think first tine voters, wasn't it?
23  Q No, actually, it wasn't. It was every a person first
24  cane to an election district.
25 A Ch, yes.
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1 Q So any person who noved had to show I D. rade woe

2 A MM hmm

3 Q Now, woul dn't you think that it would be harder for

4  soneone to have in their head, this may or may not affect ne,

5 | may or nmay not need to bring ID, than to get in their head,

6 oh, wait a mnute. I'mgoing to vote. | need ID. It's a

7 universal association between the two as opposed to perhaps.

8 It may not -- do you understand what |'m asking?

9 A | think so, but my understanding is that's a different
10 IDrequirenment. It didn't have to be a photo ID. It didn't
11  have to be a PennDOT issued ID and so forth.

12 Q Wl l, does this ID have to be a PennDOT issued |D?
13 A It can be a Departnent of State one now that that
14  exists.
15 Q Are you aware that it can also be one of a nunber of
16  other kinds of |D?
17 A Yes, | have seen that |ist.
18 Q Ckay. So, it's not that it has to be a PennDOT | D?
19 A Well, but it can't be -- you know, it can't be sonething
20 that doesn't have a picture, and it can't be sonething that
21 doesn't -- isn't issued by one of those particular places.
22 Q. Can you tell me -- how long have you been a resident of
23  Pennsyl vani a?
24 A About ten years.
25 Q How many tines have you noved during that tinme?
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Q When you first showed up to vote in Pennsylvania, can

you tell me what the Iist of acceptable IDs was?

A No.

Q Ckay. Thank you. |'ve been a little concerned about an

undercurrent that | have seen in your work in the things that
you have said publicly and in what you testified to today.

| think today the way it came out was that it's

© 00 N o o A W DN P

| nportant to nmake things as easy for people as possible. In
10 the article that you have forthcom ng, you said that there is

11 an enphasis on reducing cognitive demands. Do you recall --

12 A ' mnot sure what context you're talking about.

13 Q | have the article, and | can give copies if people need
14 it, but I -- if | can just read this sentence.

15 A Can you tell me what article it is.

16 Q It's the article we discussed this norning.

17 A Ch, on learning tel evision.

18 Q Your televised exposure to politics, new neasures for

19 fragnented nedia environnments.

20 A You're referring to where |I'mtalking about in survey
21 research. W want to nmake it easier for people to answer

22 accurately questions about how much tel evision that they have
23  wat ched.

24 Q. You're actually -- yeah. You're tal king about the

25 programlist. |If I can read the paragraph, | think the

| M | MI1ler Verbano Reporting
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1 paragraph is enough to put it in context. rade Sov
2 MR. WALCZAK: \What page?
3 THE WTNESS: Can you tell nme what page it is.
4 M5. HCKOK:  |'mnot good with the pages. Can
5 you tell me what page it is. It looks like four. |It's on the
6 top right.
7 MR. WALCZAK: Looks like the fourth page in
8 this docunment at the top left.
9 BY M5. H CKCXK:
10 Q "Il represent that | got this document off your
11 website, and the paragraph says, "The programlist approach
12 advances two goals. First, it decreases the cognitive demands
13 placed on respondents. Wen viewers watch TV, they likely
14  think in terns of the programthey watch rather than in tine
15 units, such as hours or days, or in ternms of researcher
16  designed categories of political prograns. Thus, it should be
17 easier for respondents to recogni ze and report regular
18 viewership of specific programs than to nmentally tally sunmary
19 anobunts of tine devoted to abstract categories of
20 programmng"; is that correct?
21 A Yes.
22 Q. Does that reflect your position that it's inportant --
23 A Posi tion on survey neasurenment, yes.
24 Q. And your position that it's inportant in terns of
25 anything that's conveyed to reduce cognitive demands to nake
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1 things as easy as possible? rede vos
2 A This is about a survey research technique. It's about
3 how you ask people questions in surveys to get accurate

4  responses.

5 You can ask people questions |ike how much TV did you

6 watch this week, and we'll give you an answer, even though

7 it's massively inaccurate.

8 The program |ist approach is a technique for increasing
9 the accuracy of what they tell you because there is a -- they
10 want to answer, you know, the question, and they're not going
11 to sit down and think about each and every programthey

12 watched and how |l ong they watched it and then nentally tally
13 those.

14 So, when we do surveys and we want people to report

15 things accurately, we break it down for them And what we

16 have found is in terns of nmenory, they're very accurate at

17 recalling which progranms they watch regularly. They are not
18 accurate at all at telling us how nuch TV on the whol e they
19 watch.
20 So, in turns out to be a far nore reliable and valid
21 measure of television exposure to ask themand give thema
22 list of Neilsen's top 50 program and they tell us which ones
23 they watch regularly.
24  Q Now, do you recall giving an interview on an
25 i1 GtizenForunf
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1 A | don't know what that is. Assist -- rade ¥he
2 Q | GitizenForum

3 A It nust have been some kind --

4 Q You gave an interview that's available on the web.

5 A That's probably true. | do a lot of interviews, but I

6 don't knowiCtizen, exactly.

7 Q Do you recall during that you were asked questions about
8 your perspectives on voter participation? You would it help
9 if we showed you part of the video?

10 A Sure. Do you know what year it was?

11 Q | believe it was about 2008.

12 (THE VI DEO PLAYED AS FOLLOWS:)

13 "DR. MJTZ: -- beyond wealth, gender and race
14 and focussing on representatives and perhaps inconme |evels and
15 econom c |levels and gender and race and so forth, that's a

16  much bigger problemthan the fact that we have 75 versus 50%
17 turnout. |If that 50% were a representative 50% | woul d be
18 fine with that."

19 "I NTERVI EMER:  Anerica has one of the | owest
20 participations in the world to have a vote."
21 "DR MJTZ: It is, but I also think all of
22 those conparisons are not that all fair. Americans are asked
23 to vote on absolutely everything: Huge nunber of offices,
24 huge nunber of referenda, especially in sone states. W are
25 actually, | think, overburdened, as voters go, in terns of if
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1 we were really to be in this ideal citizen that people have in
2 mnd and do all of our research and so forth, it would be a

3 full time job. The econony would have to grind to a halt. So
4 we ask an awful ot of American citizens. On the one hand,

5 Anericans are kind of in love with the idea of having nore

6 say, and on the other hand, expecting people to do the anount
7 of research that it would take to nake that many deci sions on
8 an ongoing basis is asking a huge amount."

9 ( THE VI DEO CONCLUDED. )

10 BY M5. H CKOK:

11 Q |'s that your position; do you agree with what you said
12 then?

13 A Yes. | agree that we do ask a lot of American citizens.
14 We make it -- you know, we have registration requirenents that
15 many other countries don't. The governnment assenbles a |ist
16 for them W do nake people not only vote nore often on nore
17 offices, we make them-- if they are going to make good

18 decisions, it's a huge anount of information that you need to
19 acquire.
20 So, it's true. | think the conparisons in many ways to
21 other countries are often unfair because we do have a bi gger
22  burden. W also, you know, don't vote on slates of party
23 candidates and so forth the way they do in many ot her
24  enterprises.
25 M5. HICKOK: | have no further questions.
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1 MR. WALCZAK: No questions, Your Honor.

2 THE COURT: Thank you, doctor.

3 THE WTNESS: |'msorry.

4 THE COURT: | think you' re finished.

5 THE WTNESS: Oh, okay.

6 MR. WALCZAK:  Your Honor, we would nove in the

7 exhibits we used with Dr. Mitz, so it's 2099a, b, c, d, 1941,

8 2074c and b, 2094, 2095, and 1472.

9 M5. HI CKOK:  Your Honor, to the extent that
10 some of these may be excerpt or extracts, | would ask that we
11  have conplete -- | amnot positive at this nmonent. | haven't
12 had time to review everything, but it appears that some of
13 themwere truncated versions, and | just wanted to make
14 certain that it's the conplete one that goes in.

15 We can admt them conditionally now, and then

16  substitute if there's sonething that's not conplete.

17 THE COURT: | think you can get together on

18 that on Monday norning.

19 M5. H CKOK:  Yeah. W'Il do that.

20 THE COURT: Ckay.

21 M5. HICKOK: | just want that caveat. Thank

22  you.

23 MR. RUBIN. Your Honor, one nore housekeeping,

24 M. Gersh, there was sone discussion yesterday about what was

25 before the Court previously in terns of the public education
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1 canpaign, and M. Royer didn't recall it. M. Gersh made sone
2 representation and Respondents' counsel also made

3 representations that there was evidence before.

4 M. Gersh had offered to put together the

5 relevant excerpts in exhibits. W have a package for you if

6 you would like, so we wanted to offer that at this tinme, and

7 Respondents have a copy as well.

8 M5. H CKOK:  Your Honor, we just received a

9 copy today at the beginning of the testinony. W have not

10 been able to review it to determ ne anything about it. [If you
11  would like, we can take that up Monday as well.

12 THE COURT: Yeah. | want you to neet about

13 10: 00 Monday norning, and have everybody neet here at 10: 00.
14 MS. HI CKOK: Thank you, Your Honor.

15 THE COURT: | noticed that we have a typo in
16 the order that we can rectify. |If you go to page three, this
17 is the order regarding Respondents' Mdtion in Limne.

18 In the | ast paragraph of the "therefore”

19 paragraph as to Exhibit 1167. M. Rubin, what should that be.
20 MR RUBIN. 1677, Your Honor.
21 THE COURT: It should be 1677. So we have
22 transposed that or done sonething to it that we shouldn't have
23 done toit, so, | will make a correction and I'll file a
24  corrected order. Ckay.
25 MR. RUBIN. Thank you, Your Honor.
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THE COURT: Thank you, counsel ors.

MR RUBIN. Have a good weekend.

THE BAI LI FF:  Commonweal th Court is now
adj our ned.

( THE PROCEEDI NGS WERE RECESSED FOR THE DAY AT
1:19 P. M)
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1 REPORTER S CERTI FI CATE rade vhi
2

3 |, Marjorie Peters, a Registered Merit Reporter,

4 Certified Realtime Reporter, and Notary Public in and for the
5 State of Pennsylvania, that the foregoing record was taken at
6 the tinme and place stated herein and was recorded

7 stenographically by me and then reduced to typewiting under
8 ny direction, and constitutes a true record to the best of ny
9 skill and ability.

10 | certify that | amnot a relative or enpl oyee of

11 either counsel, and that | amin no way interested, directly
12 or indirectly, in this action.

13 | N WTNESS WHERECF, | have hereunto set nmy hand and
14  affixed ny seal of office this day of 2013.

15

16

17

18 Marjorie Peters, RVR, CRR

19 My conm ssion expires March 13, 2016

20

21 Oiginal certification on file at M|l er Verbano Reporting.
22

23 Q W

24 o ]
25 Adam N. M |ler, Custodian
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           1               IN THE COMMONWEALTH COURT OF PENNSYLVANIA



           2                              -   -   -



           3    VIVIETTE APPLEWHITE; WILOLA              :

                SHINHOLSTER LEE; GROVER FREELAND;        :

           4    GLORIA CUTTINO; NADINE MARSH; DOROTHY    :

                BARKSDALE; BEA BOOKLER; JOYCE BLOCK;     :

           5    HENRIETTA KAY DICKERSON; DEVRA MIREL     :

                ("ASHER") SCHOR; THE LEAGUE OF WOMEN     :

           6    VOTERS OF PENNSYLVANIA; NATIONAL         :

                ASSOCIATION FOR THE ADVANCEMENT OF       :

           7    COLORED PEOPLE, PENNSYLVANIA STATE       :

                CONFERENCE; HOMELESS ADVOCACY PROJECT,   :

           8                                             :

                    Petitioners,                         : C.A. No.

           9                                             :

                    VS.                                  : 330 M.D. 2012

          10                                             :

                THE COMMONWEALTH OF PENNSYLVANIA;        :

          11    THOMAS W. CORBETT, in his capacity as    :

                Governor; CAROLE AICHELE, in her         :

          12    capacity as Secretary of the             :

                Commonwealth,                            :

          13                                             :

                    Respondents.                         :

          14



          15

                                          TRIAL DAY FIVE

          16

                                 Honorable Bernard L. McGinley

          17

                                     Harrisburg, Pennsylvania

          18

                                      Friday, July 19, 2013

          19

                                            9:25 a.m.

          20



          21



          22



          23

                  REPORTED BY:

          24

                  Marjorie Peters, RMR, CRR

          25
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           1                          A P P E A R A N C E S



           2      On behalf of Petitioners:



           3

                          ARNOLD & PORTER, LLP:

           4                   Michael A. Rubin, Esquire

                               David P. Gersch, Esquire

           5                   Whitney Moore, Esquire



           6              ADVANCEMENT PROJECT:

                               Marian K. Schneider, Esquire

           7

                          PUBLIC INTEREST LAW CENTER OF PHILADELPHIA:

           8                   Jennifer R. Clarke, Esquire



           9              ACLU OF PENNSYLVANIA:

                               Witold Walczak, Esquire

          10



          11        On behalf of Respondents:



          12              PENNSYLVANIA OFFICE OF ATTORNEY GENERAL:

                               Timothy Paul Keating, Esquire

          13                   Kevin P. Schmidt, Esquire



          14              DRINKER BIDDLE & REATH

                               D. Alicia Hickok, Esquire

          15                   Todd N. Hutchison, Esquire

                               Ronald P. DeJesus, Esquire

          16



          17



          18



          19



          20



          21



          22



          23



          24



          25
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           1                            W I T N E S S E S



           2      DIANA MUTZ - PETITIONERS                                 PAGE



           3        Direct Examination by Mr. Walczak                       823

                    Cross-Examination on Qualifications by Ms. Hickok       831

           4        Continued Direct Examination by Mr. Walczak             838

                    Cross-Examination by Ms. Hickok                         926

           5



           6



           7



           8



           9



          10



          11



          12



          13



          14



          15



          16



          17



          18



          19



          20



          21



          22



          23



          24



          25
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           2        EXHIBIT - PETITIONERS                                  PAGE



           3        2099                                                   822

                    2099b                                                  822

           4        2099c                                                  838

                    2099d                                                  839

           5        1941                                                   851

                    2067                                                   876

           6        2094                                                    891

                    2095                                                   899

           7

                  Xxx 42 (don't know whose this is?) Xxx                   929

           8

                    EXHIBITS - RESPONDENTS                                 PAGE
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          10        217                                                    856

                    213                                                    862
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          12        177                                                    868
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                     43                                                     874

          14        179                                                     878
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           1                         P R O C E E D I N G S



           2                      THE BAILIFF:  Commonwealth Court is now in



           3      session, Honorable Bernard L. McGinley presiding.



           4                      MR. KEATING:  Good morning, Your Honor.



           5                      THE COURT:  Good morning, all.



           6                      MR. RUBIN:  Your Honor, Mr. Walczak will be in



           7      a moment; but in the meantime, we call Professor Diana Mutz,



           8      and Mr. Walczak will be doing the questioning as soon as he



           9      gets here.



          10                      MR. WALCZAK:  Good morning, Your Honor.



          11                      THE COURT:  Good morning.



          12                              DIANA MUTZ,



          13                      a witness, having been first duly sworn, was



          14      examined and testified as follows:



          15                           DIRECT EXAMINATION



          16      BY MR. WALCZAK:



          17      Q.    Good morning, Professor Mutz.



          18      A.    Good morning.



          19      Q.    I would like to show you what's been marked as Exhibit



          20      2099, which actually has four parts.  It's the report, CV, and



          21      the list of documents that you reviewed and resources.



          22            Professor Mutz, I'd like you to look at what's marked on



          23      the bottom right-hand corner of the page as 2099b.  Do you see



          24      that?



          25      A.    Yes, I do.
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           1      Q.    Do you recognize this document?



           2      A.    It is my CV.



           3      Q.    Is this a fair and accurate description of your



           4      qualifications?



           5      A.    Yes.



           6      Q.    I'd like to go over this briefly.  Would you tell us



           7      about your educational background.



           8      A.    I a received a Bachelor of science from Northwestern



           9      University in 1984 with an emphasis on radio, television and



          10      film.  In 1985, I received a Master's degree from Stanford



          11      University, and in 1988, a Ph.D. in communication from



          12      Stanford.



          13      Q.    Did you have a particular focus for your Ph.D.?



          14      A.    Political communication.



          15      Q.    Can you tell us a little bit about positions you've held



          16      since you got your Ph.D.?



          17      A.    My first academic job was at the University of



          18      Wisconsin, Madison.  I was there for about ten years.  After



          19      that, I was at Ohio State University, and beginning about ten



          20      years ago at the University of Pennsylvania.



          21            All three of those places, I held joint appointments as



          22      a tenured member of the faculty in both political science and



          23      communication.



          24      Q.    We'll come back to that.  Let's focus on your most



          25      recent position, which is at I believe you said the University
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           1      of Pennsylvania?



           2      A.    Mm-hmm.



           3      Q.    Tell us about your positions there.



           4      A.    I am a member of the faculty of the Annenberg School for



           5      Communication as well as a faculty member in political



           6      science.  I run something that's part of the Annenberg Public



           7      Policy Center that's called the Institute for the Study of



           8      Citizens and Politics.



           9            This institute is basically set up to study politics



          10      from the citizen's point of view.  We do research on all kinds



          11      of non-electoral consequences, political process; and by that



          12      I mean, we study levels of civic knowledge, how mass media



          13      contributes to levels of civic knowledge, what kinds of things



          14      the media chooses to emphasize and so forth.



          15            And my particular position is an endowed chair, that's



          16      between political science and Annenberg; and it was originally



          17      endowed by Walter Annenberg to try to build bridges between



          18      those fields.



          19      Q.    Does the Annenberg School have a particular focus?



          20      A.    It does all kinds of communication.



          21      Q.    But it is specifically focused on communications?



          22      A.    Right.



          23      Q.    Tell us a little bit about the types of communications



          24      that you study.



          25      A.    I study the impact of both mass media and interpersonal
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           1      communication on public opinion, on attitudes toward the



           2      political process, how people feel about politicians in



           3      general and the political process, that sort of thing.



           4            We don't do what I would call political marketing work.



           5      That is, we don't study how to persuade people to vote for one



           6      candidate over another.  That's something that, because of the



           7      way we're funded, we don't do any partisan work.



           8      Q.    So, there's no partisan political activity?



           9      A.    Absolutely not.



          10      Q.    So, you don't work for a political candidates?



          11      A.    No.



          12      Q.    Political parties?



          13      A.    No.



          14      Q.    As part of your work, do you have the opportunity to



          15      review public education campaigns?



          16      A.    Frequently.  And I teach doctorate level courses that



          17      are to students who will do communication campaigns in all



          18      kinds of areas, not just in the political realm, but also



          19      health communication and so forth.



          20      Q.    And if you look at last page of your CV, is that the



          21      courses taught?  Is that a description of what it is you



          22      teach?



          23      A.    Yes.



          24      Q.    Both graduate and undergraduate?



          25      A.    Mm-hmm.
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           1      Q.    Let's talk a little bit about your expertise, and you



           2      said political communication.  Tell us what that entails.



           3      A.    Political communication is all forms of communication



           4      that affect the citizens' relationship to the political



           5      process.  Whether they feel included in it or not, whether



           6      they feel politicians represent them or not, and so forth.



           7            So, we look at levels of public knowledge about issues



           8      of the day as well as, you know, attitudes toward them,



           9      whether they perceive a given policy as beneficial,



          10      detrimental to themselves, the community at large and so



          11      forth.



          12      Q.    Can you tell us a little bit about your research areas?



          13      A.    Currently, I am finishing a book this summer called In



          14      Your Face Politics that is a study that involves both



          15      experimental and survey based work on how citizens are



          16      affected by incivility in political discourse.



          17            I have done many studies on this, and am putting them



          18      together as a book.  Obviously, we're all aware of the



          19      incivility in political discourse and it does have



          20      consequences for how people relate to the political process,



          21      how they think about politicians and so forth.



          22            I also am working on journal articles and a subsequent



          23      book that has to do with public perception of the legitimacy



          24      of the political process and the electoral process.  Looking



          25      at what makes people feel that they're willing to go along
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           1      with an outcome of an election, even when it isn't their



           2      preferred outcome.



           3      Q.    Now, starting on page four, there's what looks like a



           4      list of books and then refereed journal articles and book



           5      chapters?



           6      A.    Mm-hmm.



           7      Q.    Are there particular books you might want to point us to



           8      as representative of your work that would be relevant to this



           9      case?



          10      A.    Well, Hearing the Other Side is a book that many people



          11      feel is relevant to legitimacy in particular, and how the



          12      public views the political process.  It addresses issues of



          13      polarization, compromise and so forth and looks at the impact



          14      of surrounding yourself with like-minded versus diverse others



          15      in terms of their political viewpoints and how that affects



          16      people's political behavior.



          17            Other books here, they all cross over in various ways.



          18      Impersonal Influence looks at how mass media influences our



          19      perceptions of mass opinion and behavior in ways that don't



          20      always correspond to what's really out there.  And by virtue



          21      of shaping those perceptions, it also shapes people's



          22      behaviors.



          23      Q.    I note on your CV, you have got one, two, three, four,



          24      looks like four-and-a-half pages of articles, and those are



          25      all articles that you personally worked on or have been the
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           1      lead author on?



           2      A.    They're peer reviewed journal articles.  That's really



           3      the currency in my discipline when there's quantitative work



           4      involved.  Particularly, most of the time we get out the



           5      technical details of our studies in journal article form and



           6      eventually, when we want to sort of put greater emphasis on



           7      the big idea, we put them into a book manuscript.



           8      Q.    What do you mean by peer reviewed?



           9      A.    Peer reviewed means they go out and are anonymously



          10      reviewed by other members of your discipline.  They don't know



          11      whose work they're reviewing at the time.  It's a very



          12      competitive process.  The top journals have about a 5%



          13      acceptance rate.  You go through a lot of objections.



          14      Q.    Now, back on page two of your CV, I note there's some



          15      honors and awards.  Can you tell us a little bit about those?



          16      A.    Sure.



          17      Q.    Let me ask you, what is a Lifetime Career Achievement



          18      Award in pol com from -- political science, political



          19      communications from APSA?  What is APSA?



          20      A.    The American Political Science Association is the



          21      largest professional organization in political science.  It



          22      basically has a small number of Lifetime Career Achievement



          23      Awards for all of your contributions to the discipline during



          24      the course of your career.



          25            In 2011, I was awarded the Lifetime Career Achievement
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           1      Award in political communication for work I have done since I



           2      started in the field.



           3      Q.    You said only one person gets that a year?



           4      A.    Correct.  I'm not even sure it's awarded every year.  It



           5      may be every other year.  I don't know.



           6      Q.    What other significant awards might you point us to?



           7      A.    I guess the one that's most significant to me is the



           8      American Association of -- I'm sorry, the American Academy of



           9      Arts and Sciences Fellowship.  I was elected a Fellow of the



          10      AAAS not that long ago.



          11            It's an organization with a very esteemed history.  It



          12      was originally created by the founders of the country at the



          13      time of the American Revolution, to try to bring academics to



          14      -- academic knowledge to bear on matters of public policy, and



          15      that is an award that you're elected to by people outside your



          16      discipline.  So, it -- your reputation has to go beyond



          17      political science or communication in order to receive that



          18      honor.



          19      Q.    When you say people outside of your discipline, what,



          20      for example.



          21      A.    Physicists, mathematicians, so on, so forth.  You're



          22      voted in by the pre-existing Fellows, and it covers all of



          23      those areas, so only those people in the field who know the



          24      position.



          25            I have been involved in many cross-disciplinary kinds of
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           1      endeavors through the National Science Foundation and as a



           2      result my work is interdisciplinarian and known across



           3      multiple disciplines.



           4      Q.    Lastly, on page eight of the CV, you have a section on



           5      professional service.  Tell us a little bit about that.



           6      A.    I've -- since I have been elected a Fellow of AAAS, I



           7      have also been involved in selecting new members.  I've also



           8      served for many years on the American National Election



           9      Studies Board of Overseers, and that's the largest electoral



          10      behavior project in the United States.



          11      Q.    What do you mean by electoral behavior?



          12      A.    It's a study that's funded by the National Science



          13      Foundation to -- around every presidential election year, also



          14      often they study midterm elections as well.  It's a group of



          15      people that get together and plan that project, and make sure



          16      that the money is being spent wisely.



          17      Q.    And what is it in particular that the project looks at?



          18      A.    There's public information about candidates, what people



          19      are learning during the course of a campaign.  How they feel



          20      about the electoral process after it's over.  All of those



          21      kinds of things are incorporated.



          22            It's also a historical time series.  This study has been



          23      going since the 1940s.  It's one of the few sources we have of



          24      over time knowledge of levels of public information and public



          25      involvement and so forth.
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           1      Q.    So, you look at the public's perception of the political



           2      process?



           3      A.    Correct.



           4      Q.    And you look at the influence of what, for instance,



           5      politicians or government leaders are saying on the public?



           6      A.    Exactly.



           7                      MR. WALCZAK:  Your Honor, we would proffer



           8      Dr. Mutz as an expert in political communication and political



           9      behavior.



          10                      MS. HICKOK:  Your Honor, may I voir dire this



          11      witness, please.



          12                      THE COURT:  Sure.



          13                      MS. HICKOK:  Thank you.



          14                   CROSS-EXAMINATION ON QUALIFICATIONS



          15      BY MS. HICKOK:



          16      Q.    Good morning, Professor Mutz.



          17      A.    Good morning.



          18      Q.    Have you any background in advertising?



          19      A.    Yes, I do.



          20      Q.    What is your background in advertising?



          21      A.    I worked for Leo Burnett in Chicago.



          22      Q.    How long did you do that?



          23      A.    A short period of time.  It was before I went to



          24      graduate school.



          25      Q.    What was your role there?
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           1      A.    I worked in the research department and I worked on a



           2      number of accounts, including Oldsmobile, McDonald's, Glad.



           3      Glad Wrap, that kind of thing.



           4      Q.    What did you do for those accounts?



           5      A.    We did research on everything from commercials they



           6      produced to lifestyle research to try to chart future trends



           7      that would affect the advertising, and to be incorporated into



           8      the advertising.



           9      Q.    And your particular role in that, what kind of thing did



          10      you particularly undertake as your tasks?



          11      A.    I did all kinds of things.  I ran focus groups, when



          12      needed.  I analyzed data that we collected.  I analyzed large



          13      scale databases on lifestyle changes in the United States.



          14            I gave presentations to clients at, you know, corporate



          15      headquarters of McDonald's, places like that.  Wide variety of



          16      things involving evaluating advertising effectiveness.



          17      Q.    And you said you did that for a short period of time,



          18      right?



          19      A.    Right.



          20      Q.    How much time?



          21      A.    It's been so many years ago, I'm not sure exactly.



          22      Probably under a year.



          23      Q.    Okay.  And you said it was many years ago?



          24      A.    Yes.



          25      Q.    How many years ago?
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           1      A.    Well, it was after I received my B.S., but before I went



           2      to graduate school.  I graduated early from Northwestern, and



           3      then got a job at Leo Burnett.



           4      Q.    What is your background in marketing?



           5      A.    All of the kinds of things that we do at the Annenberg



           6      School are designed so that we can place our students in



           7      marketing positions of all kinds.  In fact, many of my



           8      graduate students are in marketing positions, either in the



           9      context of advertising and public relations or in some cases



          10      they work for, say, the CDC working on health information



          11      campaigns, that kind of thing.



          12      Q.    Now, you provided some statements here about the



          13      non-partisan nature of your role.  Are you aware that many of



          14      the Professors at the University of Pennsylvania have been



          15      very vocal in their opposition to the photo ID law?



          16      A.    No, I'm not.



          17      Q.    Are you aware that there was a symposium held at Penn



          18      last year at which one of the centerpoints was presentations



          19      about photo ID and about other things like that?



          20      A.    No, I'm not.  I don't think those were people from my



          21      department, because I wasn't aware of it.



          22      Q.    Now, you're actually in two departments; is that



          23      correct?



          24      A.    Correct.



          25      Q.    And you also work with people like Professor Goldman who

�

                                                                             834







           1      is in another department; is that correct?



           2      A.    Professor Goldman?



           3      Q.    Have you not?  I thought I saw that you had co-authored



           4      some materials with Professor Goldman?



           5      A.    He is now a Ph.D.  He was my graduate student.



           6      Q.    Oh, okay.



           7      A.    And he's in the Annenberg School.



           8      Q.    He is in Annenberg?



           9      A.    Yes.



          10      Q.    Okay.  You also in your sources have cited extensively



          11      to two of the witnesses who have been in this case, or are



          12      listed to be in this case.  One is Dr. Barreto and one is



          13      Dr. Minnite.  Have you talked to either of those people?



          14      A.    No, I have not.



          15      Q.    And how did you come to testify here today?



          16      A.    I was called and asked if there was someone at the



          17      Annenberg School who was an expert on information campaigns



          18      who can evaluate a communication campaign.



          19      Q.    And have you testified in any other cases?



          20      A.    Not in court, no.  When I was at Ohio State, I was hired



          21      by the State of Ohio as an expert witness in a case involving



          22      the Ohio State lottery.  It was settled.  I didn't end up



          23      appearing in court, but I did prepare materials for the state



          24      on behalf of the state lottery.



          25      Q.    So you have not yet had any court find you qualified to
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           1      testify?



           2      A.    No.



           3      Q.    And you talked about the fact that you have been doing a



           4      lot of study on knowledge and citizens' knowledge and that



           5      kind of thing.  You actually have a publication posted on your



           6      website that's forthcoming that's talking about -- I think I



           7      left it over here.  I believe it's called Televised Exposure



           8      to Politics:  New Measures For a Fragmented Media Environment?



           9      A.    Correct.



          10      Q.    Is that correct?



          11      A.    Yes.



          12      Q.    And in it are you describing an experimental method that



          13      you have worked up to measure the way that people gain and



          14      assimilate knowledge?



          15      A.    This is not an experimental study.  I do do experiments.



          16      This particular study is based on five ways of panel data



          17      during the course of the 2008 campaign where we're tracking



          18      levels of political knowledge over time, and looking at that



          19      in relation to the amount of media that people consume.



          20      Q.    Did you not say that the study of media effects outside



          21      of experimental context could benefit from repeated



          22      measurement of dependent variables in order to avoid



          23      confounding individual differences with effects?



          24      A.    Yes, that's correct.



          25      Q.    And isn't this article pervaded throughout with
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           1      references to the fact that it's new and innovative?



           2      A.    It is new and innovative, yes.



           3      Q.    Okay.  So, it's not something that's been generally



           4      accepted or adopted throughout the country?



           5      A.    No, it has.  In fact, the American National Election



           6      Studies saw the article before it was actually published, and



           7      decided to change the way that they measure media exposure



           8      based on the evidence we provided.  So, it's already had a



           9      very big impact on measurement in the field.



          10            It's a long-term problem that self-reports of people's



          11      levels of media exposure tend to be pretty inaccurate, because



          12      they either don't remember how much media they have consumed,



          13      or they remember only certain things and not others.  So, it's



          14      very hard to measure by just asking people.  And as a result,



          15      there have been many efforts to improve measurement of



          16      exposure in observational studies.



          17            Ours is the first one to offer panel evidence that this



          18      measurement actually does predict what people are getting from



          19      media over time and how much they're learning.



          20      Q.    Is there anything other than that one organization that



          21      would say that this has been generally and pervasively



          22      accepted?



          23      A.    Yes.  There are many other scholars using this approach



          24      now.  People who are studying -- anyone with an interest,



          25      really, in studying media exposure has shifted to a method
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           1      like this, if they try to measure media exposure at all.



           2      Because we have --



           3      Q.    Have you --



           4      A.    -- the evidence that the other methods are poor.



           5      Q.    You're saying that everyone has?



           6      A.    I don't know of anyone who is measuring it the old way.



           7      Either they're not doing it at all or they're measuring it



           8      like this.



           9            The old fashioned measures that were used were simply



          10      asking people, you know, how much news do you consume on an



          11      average day?  We now know those are vastly inaccurate.  Partly



          12      because we don't even agree on what news is these days.



          13      Q.    In terms of what you are measuring here, it's all being



          14      measured based upon the way the consumer responds to



          15      information; is that correct?



          16      A.    What we're asking people are items that have to do with



          17      knowledge that they can acquire from mass media during the



          18      course of a presidential election.  So, they acquire it or



          19      they don't.



          20      Q.    And that knowledge is related primarily to candidates or



          21      the candidates' perspective, is that correct?



          22      A.    Correct.  Because we are trying to prove measurement of



          23      studying levels of citizen knowledge during campaigns.  We



          24      focus on asking people what they knew about candidate issue



          25      positions.
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           1                      MS. HICKOK:  Okay.  Your Honor, I don't think



           2      this witness has anything to answer as to the questions that



           3      are before this Court, and I would move that she not be



           4      admitted.



           5                      THE COURT:  We'll refuse that.



           6                      CONTINUED DIRECT EXAMINATION



           7      BY MR. WALCZAK:



           8      Q.    Professor Mutz, if you look at Exhibit 2099c?



           9      A.    Yes.



          10      Q.    What is that?



          11      A.    It is a list of materials that you had me read before I



          12      wrote my report.



          13      Q.    Now, are there some other materials that you may have



          14      looked at since then?



          15      A.    Yes.  I know we didn't have the final versions of the



          16      ads in time for filing the report, so I've reviewed those



          17      since we have received them after the report was due.



          18            I also, you know, consulted the literature in my field



          19      on information campaigns and so forth.



          20      Q.    When you say "we had not received the ads, the final



          21      versions of that, the ads," to your knowledge, was that ads



          22      that we received from the Respondents in this case?



          23      A.    Yes.



          24      Q.    Have you also been looking more recently at the



          25      Department of State and PennDOT information regarding voter ID
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           1      that's on their website?



           2      A.    Yes.



           3      Q.    So you've maintained kind of up to date --



           4      A.    Right.  As recently as a few days ago.



           5      Q.    And Exhibit 2099d, what is that?



           6      A.    These are additional pieces of scholarly work that were



           7      referenced in my report.



           8      Q.    Now, we're going to talk about three opinions that



           9      you're going to render in this case.  Let's start with the



          10      first one.



          11            Do you have an opinion to a reasonable degree of



          12      professional certainty whether the Commonwealth's media and



          13      education campaign reached its goals of, A, insuring every



          14      eligible Pennsylvania voter knows that they need a certain



          15      type of ID to vote, and B, insuring every eligible voter is



          16      prepared with photo ID on Election Day and is able to cast a



          17      vote?



          18      A.    Yes.  I think given those stated goals, I am very



          19      confident that they didn't achieve them.



          20      Q.    Could you summarize or just -- we'll go through it in



          21      more detail, but just briefly summarize the basis for that



          22      opinion?



          23      A.    With respect to the first goal of informing every



          24      eligible voter about the new voter ID requirements, my biggest



          25      concern is that the "show it" campaign message was never
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           1      pretested at all, and pretesting is a standard practice.  It's



           2      very quick, very inexpensive, where you find out --



           3      Q.    I'm sorry, inexpensive or expensive?



           4      A.    Inexpensive, yes.  Where you simply find out, did people



           5      understand that message the way that you intended it.  This is



           6      one of the standard practices when launching any kind of



           7      information campaign.



           8            The reason it concerns me is because I don't know that



           9      people understood "show it" to mean what was intended by the



          10      vendors.  I can't say definitively one way or another on that



          11      one.



          12            On the second goal, I feel very strongly that it would



          13      have been extremely difficult for people to find out about how



          14      to obtain free ID, mainly because, as Mr. Royer mentioned



          15      yesterday, they purposely did not mention it as part of the



          16      campaign.



          17      Q.    Are there any measurable metrics?



          18      A.    One of the biggest oversights I think in the entire



          19      campaign is that we really don't have effectiveness metrics



          20      built into the campaign to know how many people got the



          21      message, how many people understood it, how many people



          22      responded the way that, you know, they had hoped and went and



          23      called or went to the website and so forth.



          24            Effectiveness metrics are extremely important in



          25      executing a campaign because obviously, effectiveness is what
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           1      we want.



           2            If you know the goals of the campaign upfront, you



           3      engineer some way that you can assess how they're doing also



           4      relate.



           5            In this particular case, in reading through these many,



           6      many materials, the only thing that I saw that could qualify



           7      as an effectiveness metric is really the number of people who



           8      got the Department of State ID, and that was 17,000 out of --



           9      I know there are many different estimates of how many people



          10      don't have it, but even if you go with a very conservative



          11      estimate, it's, you know, of 100,000, it would be only 17%.



          12            So, that is not a very good result to have.



          13      Q.    When you say 17,000 Department of State IDs, are you



          14      including the PennDOT IDs that were issued for voting



          15      purposes?



          16      A.    I don't think so.  I think that's the Department of



          17      State.



          18      Q.    All right.  Are there standard practices in the field



          19      for competently or well executing an information campaign?



          20      A.    There absolutely are, and the reason is that so much



          21      money has been spent and wasted on information campaigns.  So,



          22      the Federal Government, the National Research Council,



          23      actually pulled together a group of academics who were most



          24      deeply involved in the formulation of information campaigns,



          25      had this commission put together a list of best practices, and
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           1      these are widely followed.



           2            I'm sure the list will have additions over time because



           3      the media environment is changing and so forth, but they're



           4      certainly widely taught and well understood to be any serious



           5      information campaign should follow those.



           6            They include a large number of recommendations, but the



           7      basic idea is, you know, you have to start out a campaign with



           8      some pretty well defined goals and some sort of metric for



           9      finding out whether you're achieving those goals down the



          10      road.



          11            You also have to do some research on your target



          12      audience to find out, you know, what are the kinds of



          13      impediments they face to comply with whatever it is you are



          14      trying to get people to do ultimately.  Beyond that, a message



          15      pretesting is something that is absolutely essential, and the



          16      reason is because --



          17      Q.    I'm sorry, what do you mean by message pretesting?



          18      A.    Usually it's something as quick and easy as getting



          19      together 15 people for a focus group or maybe 15 people that



          20      you pay $20 bucks each to come watch the ad and then you ask



          21      them a series of questions like, well, what did you understand



          22      this ad to be saying?  What did you remember from the ad?  If



          23      you were watching this ad at home, you know, how would you



          24      respond?  What would you think of it?  What's the relevance to



          25      you, and so on and so forth.
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           1      Q.    I'm sorry, is that -- is that something that can be done



           2      quickly, easily, and inexpensively?



           3      A.    Yes, in under 24 hours.  When I worked at the ad agency,



           4      it was Leo Burnett's rule that nothing went out if the message



           5      hadn't been pretested, so we often did it overnight.  It was,



           6      again, not expensive to do, and it I think prevented a lot of



           7      headaches, because people who are really close to a message



           8      have a hard time knowing that others are not thinking about it



           9      as deeply as they are.  And as a result you really have a



          10      tendency to fall in love with your own message and not



          11      necessarily accept the fact that, you know, people didn't



          12      understand it the way you intended them to.



          13      Q.    So, have you had experiences or evaluated campaigns



          14      where people thought it was an effective message and, as it



          15      turns out, people were not understanding it in the way they



          16      intended?



          17      A.    Oh, absolutely.  There are many of them.  There are some



          18      examples that are -- I would say, shocking in the sense that



          19      sometimes they not only didn't work well, they actually



          20      backfired and produced consequences opposite of what was



          21      intended.



          22            The one I'm thinking of right now is the national



          23      anti-drug campaign that was done during the 1990s.  This



          24      campaign, billion dollars was spent on it.



          25      Q.    What -- just -- so maybe we can recall what that
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           1      campaign was, what were kind of the elements of that campaign?



           2      A.    It was a TV campaign primarily, and it was directed at



           3      teen-age Americans with the desire to reduce illegal drug use.



           4            Again, it had an amazing level of reach and frequency,



           5      meaning that 95% of the target audience used in this age group



           6      were exposed to these ads in media, two or three times a week.



           7      So that's --



           8      Q.    200 you said?



           9      A.    Two to three times a week.



          10      Q.    Oh, two to three times.



          11      A.    Yes.  That's a lot.  And what the evaluation of this



          12      project told us was that, the more you were exposed to those



          13      ads, the more likely you were to initiate marijuana use.



          14            And obviously, it was not their intent in spending all



          15      of this money.  Turned out that what happened was that by



          16      virtue of featuring teen-agers and drugs in the ads, they



          17      created the impression on teen-agers that it was a more



          18      socially acceptable thing and that more people were doing it;



          19      and as a result, it increased the number of people who



          20      initiated marijuana use rather than decreasing it.



          21            So, that's obviously a big disappointment, and



          22      obviously, not money well spent.



          23      Q.    You said that was a billion dollars for that campaign?



          24      A.    Right.



          25      Q.    Do you have any other examples you can give us briefly
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           1      about campaigns that really didn't have the desired effect and



           2      didn't achieve the goals?



           3      A.    Yeah.  Unfortunately, there are an endless number of



           4      them.



           5            There are -- one of them that I think illustrates really



           6      well the problems of judging whether a message is effective or



           7      not without any kind of actual viewer reaction is an



           8      anti-pollution campaign that was done many years ago.



           9            It featured a Native American in a canoe, and he starts



          10      canoeing through a pristine wilderness on a river, and



          11      gradually, the water becomes more and more littered until he



          12      is clearly near a metropolitan area, and people are dumping



          13      trash out of their cars into the river.



          14      Q.    Is that the one where he's got the tear --



          15      A.    That's what I was about to say.  At the very end for



          16      emphasis, and I think it is a very emotional ad, you see the



          17      Native American shedding a tear.



          18            And then the tagline at the end is, "people start



          19      pollution, people can stop it."  And this ad won all kinds of



          20      creative awards; it was beautiful.  It was a very, very pretty



          21      ad, very creative and so forth.



          22            Again, unfortunately, the data showed that it didn't



          23      have any effects at all on litter, and the main reason was



          24      that it didn't tell people what to do.  It said, "people start



          25      pollution, people can stop it."
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           1            And so, yeah, people agree with that idea, but they



           2      really didn't know what they were supposed to do to help



           3      improve the situation.  As a result, it wasn't effective, even



           4      though it was very pretty.



           5      Q.    Give us maybe one more example of a prominent ad



           6      campaign that did not achieve its intended goal.



           7      A.    One from the health realm where there are a lot of



           8      information campaigns done was one that was designed to



           9      prevent the spread of HIV by encouraging condom use, and the



          10      message that the campaign vendor decided on was to encourage



          11      people to talk to their partners.  And the idea was, you know,



          12      get people to talk about it, and they'll be more likely to use



          13      condoms.



          14            Well, the campaign was actually extremely successful as



          15      encouraging people to talk to their partners.  They had lots



          16      of evidence that it work it worked on that front.  The problem



          17      was, the message had told people that talking to your partner



          18      reduced your risk.  So, as a result they felt like they really



          19      didn't need to use condoms.



          20            So, again, it was especially unfortunate because the



          21      people who were most likely to talk to their partners were



          22      also the most sexually active, and thus high-risk people, and



          23      so, the more they talked about their previous sexual



          24      experiences, the more their partner felt they were not at



          25      risk, when they were actually at heightened risk.
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           1            So, again, another example of a campaign that didn't



           2      work out the way it was intended.



           3      Q.    So, does that all go to the point that it's important to



           4      both do some kind of evaluation in the message development as



           5      well as at the end of the campaign to assess whether it's been



           6      effective?



           7      A.    Yes.  Message testing, as I said, is inexpensive, quick



           8      and easy; and you always want to do that to make sure that



           9      people are understanding things the way you want them to.



          10            And also that, you know, even these kinds of situations



          11      we're talking to them five minutes after they have seen it.



          12      If they don't remember and understand it five minutes later,



          13      they're not going -- when they're out in the real world where



          14      they're distracted by other things, they are not going to



          15      remember it at all.  If anything, it's a very low bar for



          16      message testing.



          17            But in addition to that, one of the things that the



          18      National Research Council is very, very emphatic about



          19      incorporating into communication campaigns is what we call



          20      formative evaluation.



          21            What that means is that you don't -- most of the money



          22      in campaigns is spent on airing ads.  Media is expensive, and



          23      television in particular.  What they recommend doing is you



          24      start your campaign in one small area.



          25            In the case of something like voter ID, it can be a
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           1      particular metropolitan area, something like that; and you



           2      start your campaign, and then you look at the measures of



           3      effectiveness.  How many calls are you getting.  How many



           4      people are going to the website and so forth.  Then you



           5      fine-tune the campaign based on what you learn from that



           6      experience.  What kinds of things are people misunderstanding.



           7      Are we just not getting any reaction at all here or what.



           8            That prevents you from spending a lot of money on a



           9      message that may not be accomplishing what you want.



          10      Q.    Another one of the best practices you identify in your



          11      report is a need to pay attention to follow-through.  What do



          12      you mean by that?



          13      A.    Follow-through is particularly important in campaigns



          14      where you want people to do something after viewing the ad;



          15      and in this case, follow-through means either calling the



          16      hotline or it means going to the website for more information.



          17            You have to give people a reason to do that.  You have



          18      to encourage them to do something that takes their own



          19      initiative, and you know, the way that you usually do that is



          20      by telling them why they might want to do that.



          21            You know, in the case of voter ID, you would want to



          22      tell them, if you need an ID, call this number.  Get one for



          23      free with no documentation, or if, you know, if you're not



          24      sure you have an appropriate ID, you can get more information



          25      here.
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           1            Those kinds of things that tell you explicitly why you



           2      might want to take this next step are extremely important to



           3      motivate people to do that.



           4      Q.    Okay.  And then, but when in terms of follow-through,



           5      would that also include that, at the point where the person



           6      does what they have been asked to do, should there be some



           7      assessment of what happens then and how that works?



           8      A.    Yeah, you need to make it as easy for them as possible



           9      because you're obviously asking them to take the initiative;



          10      and once they have done so, you want to make sure that they



          11      can get what they need quickly, easily and so forth.



          12            We know that the more of an investment people have to



          13      make in terms of time, money, and inconvenience and so forth,



          14      the less likely they are to do it.



          15            So, once they take that step, you have to be there and



          16      immediately ready to help them.



          17      Q.    Now, are there some types of campaigns that are more



          18      difficult than others?  I know Miss Hickok asked you about



          19      your early advertising work and you mentioned McDonald's and



          20      Glad.  Are there different types of campaigns with different



          21      degrees of difficulty?



          22      A.    Yes, there are.



          23            Product advertising is something that's different from



          24      promoting information acquisition.  Again, most advertising is



          25      product related; and in many cases, all you're trying to get
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           1      people to do is, you know, pick a different breakfast cereal



           2      off the shelf when they're already at the grocery.



           3            So, making people aware of your brand and the cereal and



           4      so forth means it's a very low cost thing for them to do to



           5      try that new cereal.



           6            In this case, what we're trying to get people to do is



           7      considerably more involved.  What we know from past experience



           8      in information campaigns is that the lower the cost and the



           9      higher the benefit for them, the more likely the campaign is



          10      to work; and one of the examples I mentioned in the report of



          11      a campaign that worked quite well was information campaign for



          12      sudden infant death syndrome, crib death.



          13      Q.    Is that SIDS for short?



          14      A.    SIDS, yes.



          15            Basically, those ads told people, encouraged people to



          16      put their babies to bed on their backs rather than on their



          17      stomachs as a means of preventing crib death.



          18            Again, this was easy to do.  It doesn't take more time



          19      and energy to put them to bed on their backs than their



          20      stomachs, and obviously, the benefit is huge.  And in fact,



          21      that television campaign demonstrated a 50% reduction in crib



          22      death and so, it was very, very worthwhile.



          23      Q.    Now, and you were in the courtroom yesterday for Deputy



          24      Secretary Royer's testimony; is that correct?



          25      A.    Yes.

�

                                                                             851







           1      Q.    And you heard a good amount of his testimony about how



           2      much money they had spent on the campaign.



           3            Is money a good predictor of success?



           4      A.    No, it's not, overall.  A much better predictor of



           5      success is how many of the standard practices that you follow.



           6      We know that even if you follow all of them, you're not



           7      guaranteed success; but the more of those best practices you



           8      follow, the higher your probability of success.



           9            You can spend a lot of money and you can have things



          10      backfire as in the case of the anti-drug campaign, and you can



          11      also spend smaller amounts very wisely and get the desired



          12      result.  So, it really has more to do with how much thought



          13      was put into the campaign.



          14      Q.    I want to turn now to the actual "show it" campaign.



          15      What were the Commonwealth's goals in the campaign?  Go ahead.



          16      A.    My understanding from the RFQs that went out for -- to



          17      vendors was that they had a variety of different statements



          18      and goals; but it whittled down to two things:  One, to let



          19      everybody who was an eligible voter in the state now that



          20      there was a voter ID law, and that they needed photo ID; and



          21      then secondly, to tell people who didn't have it how they



          22      could go about getting it.



          23      Q.    I'd like to put up Petitioners' Exhibit 1941.  Do you



          24      recognize this document?



          25      A.    I do.
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           1      Q.    And what is this?



           2      A.    This is the RFQ that went out to the vendors.



           3      Q.    Could you go to page I believe it's 26.



           4                      MR. KEATING:  You have 26 and 29.  How many do



           5      we have here?



           6                      MS. HICKOK:  12.



           7                      MR. KEATING:  We have 12 pages and a blank



           8      page after that, Vic.



           9                      MS. MOORE:  What do you have?



          10                      MR. KEATING:  12 to 29 and then a blank page



          11      after that.



          12                      MS. MOORE:  Let me see if I have another copy.



          13                      THE COURT:  They may all be that way.



          14                      MR. KEATING:  Is yours the same way, Your



          15      Honor?



          16                      THE COURT:  Mine is the same.



          17                      MS. MOORE:  Let's use this one instead.  Sorry



          18      about that.



          19      BY MR. WALCZAK:



          20      Q.    I believe it's on page 26 of 29; is that right?



          21      A.    What I'm looking at, I think you mean it says where the



          22      Department is committed to ensuring that every eligible voter



          23      is informed of the new requirement and is prepared with photo



          24      identification on Election Day and is able to cast a vote.



          25      Q.    Now, if we turn to the bottom of page 25, under the
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           1      section that's titled nature and scope of the project?



           2      A.    Mm-hmm.



           3      Q.    Could you look at that last paragraph there.  It says



           4      the primary goal and could you read that.



           5      A.    "The primary goal of this campaign is to inform voters



           6      of the new requirements, and insure that no one will be denied



           7      the right to vote because of the new law.  The messaging under



           8      this campaign is strictly limited to voter education with a



           9      strong focus on the photo identification requirement.  Voters



          10      must know that they must bring photo identification to the



          11      polls, and if they do not have acceptable photo



          12      identification, they must know how to obtain it."



          13      Q.    I note in that third sentence there, it says the



          14      messaging under this campaign is strictly limited to voter



          15      education, it says, with a strong focus on the photo



          16      identification requirement.



          17      A.    Right.



          18      Q.    Is that right?



          19            In your opinion, was the campaign designed to reach each



          20      of these two goals?



          21      A.    Well, it's difficult for me to say how well designed it



          22      was to accomplish the first goal; that is, informing people



          23      about the new law.  I'm sure some people probably did, and



          24      others did not get the message.



          25            In part, I say that because the "show it" campaign has
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           1      some ambiguity inherent in the message.  So, without any kind



           2      of message testing, I'm not positive about that.  I can't say



           3      one way or another.  We don't have any evidence of



           4      effectiveness in conveying that information.



           5            In terms of the second goal, "knowing how to obtain



           6      photo identification if they don't have it" I really didn't



           7      see that emphasized at all in the media campaign.  So, I don't



           8      think they could have accomplished that.



           9      Q.    On the actual message, let's talk about that in terms of



          10      the first goal of informing people in the "show it" campaign.



          11      Can you talk to us a little bit about that.



          12      A.    Well, the "show it" campaign was designed as a double



          13      entendre, meaning that it meant two different things at the



          14      same time, meaning it meant show your enthusiasm, and it also



          15      meant show ID; but it wasn't always clear what "it" was when



          16      they were saying "show it" in these messages.



          17            So that's why I say I'm not really sure people



          18      understood them the way that they intended.



          19      Q.    You said you're not sure about the message there or how



          20      it might have been perceived.  Are you aware of whether they



          21      did any kind of -- they being the Commonwealth, did any kind



          22      of pretesting or formative evaluation?



          23      A.    They did not.



          24      Q.    And are you aware of whether even the vendor for



          25      producing the creative work for the Commonwealth indicated
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           1      that this was an important element?



           2      A.    Yeah, I read the deposition from Gloria Blint at Red



           3      House Communications.  She said that she thought that all of



           4      their clients ought to do that, but that it wasn't part of



           5      what they were asked to do by the State.



           6            And in fact, in the questions and answers that the



           7      vendors put forth for the Department of State to answer, one



           8      of the vendors asked, is there going to be an effectiveness



           9      metric such as seeing how many people show up at the polls



          10      unaware of this requirement; and the state explicitly said no,



          11      they didn't want that.



          12      Q.    Now, and I believe Ms. Blint also said that sometimes



          13      it's not done.



          14      A.    That's correct.  She mentioned one client who didn't do



          15      any kind of evaluation of effectiveness.  Again, the only --



          16      I'm not aware of any information campaigns that don't look at



          17      effectiveness, but --



          18      Q.    Wait.  I'm sorry.  So when you say information



          19      campaigns, you're contrasting that with what?



          20      A.    Consumer campaigns.



          21      Q.    So that's like product --



          22      A.    Right.  And the example she gave was a consumer



          23      campaign.  I'm not exactly sure what the product was in the



          24      case.  Let's say you're trying to do something like raise your



          25      profile of your brand name, and you do ads and they're just
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           1      designed to get the name of your company in front of people so



           2      they have heard it more often and they're aware of it.



           3            In situations like that, you can imagine that they might



           4      not do any kind of effectiveness testing; but for information



           5      campaigns, I'm not sure why you do the campaign unless you



           6      cared about whether or not people were affected by it.



           7      Q.    Let's take a look at some of the ads that the



           8      Commonwealth used as part of their "show it" campaign.  If we



           9      could play -- let's -- this is Respondents' Exhibit 217 from



          10      yesterday.  Do you know what this is, Professor Mutz?



          11      A.    This looks like the 30-second television ad.



          12      Q.    Let's start by playing just a --



          13                      MS. HICKOK:  Would you clarify, please, the



          14      dates on which this ad was?



          15                      MR. WALCZAK:  I'm sorry.  This is a



          16      pre-injunction ad.  Yeah.  Sorry about that.



          17                      (THE AD PLAYED AS FOLLOWS:



          18                      "If you care about this election."



          19                      "If you care about this election."



          20                      "If you have an opinion."



          21                      "If you want a voice."



          22                      "If you want a voice."



          23                      "If you want to make a difference.")



          24      BY MR. WALCZAK:



          25      Q.    What's wrong with that?
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           1      A.    Well, again, it's pretty, and it looks very



           2      professional; but at this point, if I were the average person



           3      sitting at home, I wouldn't know what this was actually about.



           4            They don't mention voter ID.  When I first watched it, I



           5      thought it was about showing your enthusiasm about getting



           6      involved in your community, that kind of thing, because we're



           7      10 seconds into the ad.  They're saying if you want to make a



           8      difference.  If you want to get involved.  It's a "show your



           9      enthusiasm" kind of message.



          10            I don't -- if I were concerned about voter ID, I



          11      wouldn't know that this ad was about voter ID to begin with at



          12      this point.



          13      Q.    So, they haven't even mentioned voter ID in the first



          14      third.



          15      A.    No, not at all.



          16      Q.    Let's watch the remainder of the ad.



          17                      (THE AD PLAYED AS FOLLOWS:



          18                      "Show it."



          19                      "Show it."



          20                      "Show it."



          21                      "Show it."



          22                      "To vote in Pennsylvania on Election Day, you



          23      need an acceptable photo ID with a valid expiration date.



          24      Learn more at 1-877-votes-PA or visit votespa.com."



          25                      "If you care about this country, it's time to
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           1      show it.")



           2      BY MR. WALCZAK:



           3      Q.    What's wrong with that?



           4      A.    Obviously, they do now mention in the voiceover voter



           5      ID.  That's good.  One of the problems, and I think Gloria



           6      Blint also pointed this out in her deposition, is that as



           7      human beings our attention is drawn to faces.  What you look



           8      at are the people who are talking on the screen.  We can't



           9      help that.  We are drawn to orient to faces.



          10            It's unfortunate that the voter ID message is done by



          11      the voiceover, someone you never see rather than someone on



          12      the screen that's actually speaking.  Again, we tend to focus



          13      on what we're seeing on the screen in front of us.



          14            So, the voiceover does mention voter ID; and if you are



          15      watching closely enough and listening closely enough, you can



          16      connect what they're showing to the idea of voter ID, but it



          17      takes both paying close attention visually to the message and



          18      listening at the same time.  And again, there are lots of



          19      examples where when the audio and the visual don't reinforce



          20      one another, people don't get it.



          21            One of my favorite examples of this is an AT&T ad where



          22      there are a bunch of men going fishing for the weekend, and it



          23      rains constantly and they don't actually do any fishing and



          24      one of the guys calls home and he is staring.  The whole



          25      screen has a picture of hamburgers cooking, and he is telling
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           1      the folks back home what a wonderful time they're having and



           2      how great the trout is.  You know, it's meant as a joke.



           3      Meant to be funny and meant to be clever.



           4            That's fine, but the pretesting showed that when you



           5      asked people what were they eating for dinner?  They all said



           6      trout.  Nobody got the joke.  And so, they had to recut the ad



           7      to make it more obvious.



           8            And so, we have situations where the visual and the



           9      audio are saying different things, and it's very hard to



          10      assume people will integrate those somehow.



          11            It's also problematic in that a lot of people are not



          12      sitting there staring at the screen during advertising pods.



          13      They get up; they walk around.  If you were just hearing this,



          14      it would be very hard to understand what "show it" meant.



          15      "Show it."  Show what?  "It" is undefined here.



          16      Q.    Unless you see the --



          17      A.    Right, right.



          18      Q.    -- the screen.



          19      A.    Well, even then it's not exactly clear what it is.  They



          20      show a variety of different IDs.  Already knowing what they're



          21      talking about, obviously, I make the connection; but it's



          22      dangerous to assume that a member of the public who doesn't



          23      know anything about this will make that connection themselves.



          24            And again, it's one of the situations where it's a



          25      clever idea, the double entendre is clever, but it might be
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           1      too clever to communicate clearly.



           2            Again, that's one of the reasons we want to talk to



           3      people who don't know anything about this to see what their



           4      interpretation of it is.



           5            It's also, I think, pretty clear from this that even



           6      though they mention voter ID at the end, they don't really say



           7      anything to the people who don't have it to show.  To say



           8      "show it" presumes that you have it.  And I don't know what



           9      those people -- how they would react; and if I were doing



          10      this, I would definitely want to pretest this message on



          11      people who don't already have it to see if it speaks to them.



          12            Because to me, "show it" says show what you've got,



          13      what you already have; not if you don't have this, here's how



          14      to get it.  And so, I would be particularly concerned about



          15      that audience.



          16      Q.    In terms of this campaign, how much attention is paid to



          17      that second goal of helping people who might not have the



          18      right kind of ID get it?



          19      A.    There's very little in this ad; and again, TV ads are



          20      the dominant medium that they use to communicate with the



          21      public.  So, if you are likely to see this campaign at all, it



          22      was probably on television.



          23            What happens is they say, learn more, and give you the



          24      phone number.  It's flashed on the screen as well as the



          25      voiceover, or go to the website.
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           1            Again, it's very hard, when you only say it once in the



           2      course of the whole ad for people to be prepared to write it



           3      down, or to remember it.



           4            So, part of the problem is, we're not sure why we want



           5      to learn more.  It's almost like, well, if you have an



           6      abstract academic interest in voter ID, you can learn more



           7      here; but that's a very different message from, if you need



           8      ID, this is where to go to find out how to get it.



           9            It's a common thing when you have a complex message like



          10      this, to send people to a secondary source.  That's not



          11      inherently a problem.  The problem here is it doesn't tell you



          12      why you might want to learn more because it doesn't say, you



          13      know, you can get a free ID without documentation by going to



          14      this website or calling this number.



          15      Q.    So, that second goal of advising people who don't have



          16      ID and might want to get it is really neglected in this ad?



          17      A.    It's not mentioned at all.



          18      Q.    Let's move to radio here.  And just before -- we're just



          19      going to play -- this is -- I'm sorry, a pre-injunction radio



          20      ad.



          21            Before we play this, what do you know about how they



          22      made the radio ad and it's distinguished from the TV ad?



          23      A.    What they did with the radio ad is they took the audio



          24      portion of the TV ad and just stripped it and used that for



          25      the first part of the radio ad.
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           1            Again, that in many ways is even more problematic



           2      because when you say show it, there is no visual.  You don't



           3      know -- you don't have any clue what it is, in that case, on



           4      the radio because you only have the audio portion.



           5            They did add in the second half of the radio ad more



           6      information than is contained in the television ad.  So, I



           7      actually thought that the radio ad was better than the



           8      television ad because it did incorporate at least more



           9      information on types of IDs and so forth.



          10            They still only mentioned the phone number and website



          11      once at the very end, so, you know, it's not great; but at



          12      least they mentioned -- they still don't mention that you can



          13      get a free ID without supporting documentation at this number.



          14      Q.    Okay.  Let's play the ad, and this would be -- we're



          15      again using Respondents' exhibits admitted yesterday.  This



          16      would be Exhibit 213.



          17                      (THE AD PLAYED AS FOLLOWS:



          18                      "If you care about this election."



          19                      "If you have an opinion."



          20                      "If you want a voice."



          21                      "If you want to make a difference."



          22                      "If you want to vote, then show it."



          23                      "Show it."



          24                      "Show it."



          25                      "Show an acceptable picture ID with a valid
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           1      expiration date because in Pennsylvania on Election Day, you



           2      need one.  So, whether it's a PennDOT issued ID, student ID,



           3      or passport, if you want to vote, you are going to have to



           4      show it.  To learn more, call 1-877-votes-PA or visit



           5      votespa.com.  Sponsored by the PA Department of State.)



           6      BY MR. WALCZAK:



           7      Q.    Does that ad say anything about if you don't have ID,



           8      here's how you get it.



           9      A.    No.  In fact, we know some people with the TV ad thought



          10      it only meant driver's licenses because that's what they



          11      noticed.  In this case they at least mentioned other types of



          12      ID, but they don't -- they say, if you are going to vote, you



          13      are going to need to show it; and that doesn't tell people who



          14      don't have it to show what to do at all.



          15            "Learn more," again, is sufficiently vague that I'm not



          16      sure why you want to learn more unless there was a reason to



          17      do so.  For example, if you don't have an ID, you want to



          18      vote, here's what you do.



          19      Q.    Now, you mentioned earlier that the majority of the



          20      advertising was spent on the TV campaign; is that right?



          21      A.    Yes.  Radio was used as I think they called it a support



          22      medium to target certain groups like African-Americans by



          23      playing it on stations that are popular with



          24      African-Americans.



          25      Q.    Let's take a look at some of the print ads that they
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           1      used, and let's start with bus ads, and we'll go with



           2      Respondents' Exhibit 158.



           3            Can you tell us what this is?



           4      A.    Yeah.  It's a little difficult to see on that screen,



           5      but this is a banner ad on the side of a bus.  What's visible



           6      is the words "show it."  And that is the campaign theme, but



           7      again, if you're even in the next lane, or so, I doubt you are



           8      going to be able to read the fine print at the bottom that



           9      says phone number or the website address.



          10            It also doesn't say anything about going somewhere to



          11      get ID or, you know -- it's again focusing on showing it if



          12      you already have it.  So, it seems the emphasis also from what



          13      Mr. Royer said yesterday was very much just made sure people



          14      who already had it brought it with them, not getting people ID



          15      who didn't already have it.



          16      Q.    Okay.  Let's -- I think we can see in more detail this



          17      ad on the next exhibit, which is Respondents' Exhibit 155.



          18            Now, I'm sorry, the last ad, can you tell us where that



          19      bus ad ran?



          20      A.    I think that's a Harrisburg bus.



          21      Q.    And can you tell us what Respondents' Exhibit 155 is?



          22      A.    Is that another bus banner?



          23      Q.    I'm sorry, yes.



          24      A.    I think it is.



          25      Q.    They're all similar, but a label says it's a picture of
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           1      King bus ad.



           2      A.    Sounds like a large bus.



           3      Q.    Right.



           4      A.    Again it's basically the same thing.  The emphasis is on



           5      "show it," not on getting ID if you don't have it.  And not



           6      even on the VotesPA website or phone number.  Again, if you



           7      really -- that's the key thing, to get people to take that



           8      next step.  That's what I would enlarge because people are



           9      looking at this from a distance and they need to be able to



          10      see votespa.com and they need to be able to see that phone



          11      number because that's the important part.  That's where



          12      follow-through takes place.



          13      Q.    And again this ad says "show it" and doesn't say what



          14      "it" is, and shows a picture of a license, and then says learn



          15      more and go to either the website or the phone.



          16            Do people have any idea why they should go there and



          17      what they're learning about?



          18      A.    Not that I can tell from here.  In fact, we know that --



          19      from the emails that the Department of State received that



          20      there were people who said, "so, you have to have a driver's



          21      license to vote?"  There was quite a bit of misunderstanding



          22      of what it meant.



          23            We don't know exactly how much because they didn't



          24      evaluate it.  But particularly in a situation like this, where



          25      all you see is the driver's license, "show it," okay, what
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           1      does that -- it's very hard to figure out what people would



           2      make of this.



           3            I think the most logical interpretation is that that's



           4      what you need to show in order to vote; and if you don't have



           5      one -- I don't know what.



           6      Q.    Now, you mentioned from some complaints or emails that



           7      the Commonwealth got.  What is it that you looked at?



           8      A.    I looked at email communications among members of the



           9      Department of State staff that said people -- one of them was



          10      encouraging more IDs to be shown, because people were



          11      interpreting it as being just a driver's license that was



          12      required.



          13            There was also a lot of confusion after the



          14      post-injunction ads that came out as well, because the ads



          15      were similar enough that many people thought they hadn't



          16      changed them and they had; but they were so similar and people



          17      didn't notice the difference and they complained about that.



          18      Q.    Let's look at some magazine or newspaper ads, and



          19      Secretary Royer testified that they displayed print ads in a



          20      number of locations.



          21      A.    Mm-hmm.



          22      Q.    Do you recall where those are?



          23      A.    This one, I think, is the example from Milestones



          24      Magazine, which is a magazine for seniors; and again, this is



          25      a case where the emphasis is all on "show it" and furthermore,
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           1      they really need to think about their audience more.



           2            If you look at the fine print at the bottom, I can't



           3      read it, and I don't consider myself a senior citizen, but



           4      it's teeny tiny at the bottom.  Very hard to read.  So, I --



           5      you know, the ad, again, emphasizes the wrong message.



           6                      MS. HICKOK:  Your Honor, I object to



           7      characterizing what's on the screen in -- in a reduced format



           8      like this, as not large enough.  If they have the actual size



           9      of what was posted, then you can comment on the print size;



          10      but it's -- I mean, you can look at the Respondents' Exhibit



          11      label to know that this is greatly reduced.



          12                      THE COURT:  You will get a chance to have



          13      cross-examination, Counsel.



          14                      MR. WALCZAK:  Toby, if you could blow up the



          15      small print at the bottom so we could see what that says.



          16      BY MR. WALCZAK:



          17      Q.    Now, this is obviously a pre-injunction ad, but if you



          18      could see and read that, and if you did go and see and read



          19      that, what does it say about needing to get -- needing



          20      documents to get ID?



          21      A.    Yeah.  It says "under new law, voters are required to



          22      show an acceptable photo ID with a valid expiration to vote on



          23      November 6.  Registered to vote but don't have an ID?  Get one



          24      for free at PennDOT driver's license centers with supporting



          25      documentation."
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           1                      MS. HICKOK:  Your Honor, can you clarify again



           2      what times this was run?



           3      BY MR. WALCZAK:



           4      Q.    Do you know this is from --



           5      A.    Pre-injunction.  Yes.



           6      Q.    Yes, this is pre-injunction; and it ran in something



           7      called Milestones.  This is something that was provided to us



           8      by I believe Harmelin.



           9            Let's look at one more print ad.  Respondents' Exhibit



          10      177.  This is an example of a billboard; is that right?



          11      A.    Correct.



          12      Q.    What's wrong with this?



          13      A.    Again, it's really focused exclusively on telling people



          14      to show it, show a driver's license.  It does have the website



          15      and phone number at bottom; but again, I don't know why you



          16      want to go to those if you don't convey the message that if



          17      you need ID to vote, here's where you can get it for free.



          18      Q.    The ad that -- and the ID that's depicted on there is



          19      what?



          20      A.    The driver's license.



          21      Q.    Let's -- last -- second to last ad we'll look at here,



          22      and Secretary Royer also testified that they used some online



          23      banners or ads, and online would be on the internet?



          24      A.    Correct.



          25      Q.    Let's look at Respondents' Exhibit 168.  This is -- do
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           1      we know whether it's pre or post?  It's pre-injunction.  This



           2      is a pre-injunction?



           3      A.    I don't know.



           4      Q.    Yeah, I think this is pre-injunction ad and what's the



           5      problem with this one?



           6      A.    Well, again, it's sort of puzzling to me why you would



           7      want to emphasize "it" as much as this particular thing does.



           8            For one, we have no clue what "it" is.  So, it's one of



           9      these kinds of ads that raises more questions than it answers



          10      ultimately.  If you want to vote, show it.  Doesn't even tell



          11      us what "it" is let alone move on to the second goal and tell



          12      people what to do if they need ID.



          13      Q.    So, this doesn't even display a -- an ID to give people



          14      a clue about what it is?



          15      A.    Right.  Right.  To me it's just way too minimalist.  And



          16      with the wrong emphasis.



          17      Q.    Do you know the time periods during which various



          18      aspects of the campaign ran?



          19      A.    You're talking about different media?



          20      Q.    Yes.



          21      A.    I mean, I know most of the television started in August,



          22      as I recall.  It stopped for two weeks around the injunction,



          23      and then went back up after that.



          24            Many of the billboards stayed through that period.  Do



          25      you want me to go medium by medium, or --
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           1      Q.    Yeah, what about radio ads?



           2      A.    Radio ads were later, as I recall.  But again, they were



           3      very limited, because they were just used to target certain



           4      ethnic groups.



           5      Q.    Now, on October 2nd, this Court entered an injunction



           6      against the law, and was there any change to the advertising



           7      campaign?



           8      A.    Yes.  They changed it to say, you will be asked, but not



           9      required to show it.  But basically, just that line was



          10      changed in the media that they used for the ads; and as I



          11      mentioned earlier, one of the problems that occurs is that



          12      when people have heard an ad before, they tend to tune out,



          13      because they have already heard it.



          14            And many people didn't realize that they had in fact



          15      changed these ads, and I saw it in the materials I was given,



          16      emails back and forth at the Department of State, they were



          17      complaining about people complaining about because they



          18      mistakenly thought they were the old ads.



          19      Q.    Let's just play the TV --



          20                      MS. HICKOK:  Your Honor.  I'm sorry, I object



          21      to this line of questioning.  This was brought before the



          22      Commonwealth Court and the Commonwealth Court expressly



          23      rejected this complaint earlier.



          24                      MR. WALCZAK:  Your Honor, we're trying to



          25      present the Commonwealth's ad campaign, and we're going to
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           1      show one ad that demonstrates how the campaign changed after



           2      the injunction, and this all relates to what is it from the



           3      beginning of the passage of the law until the present, is it



           4      -- is this campaign likely to have been able to transmit the



           5      message to individuals not only that there's an ID



           6      requirement, but that if you don't have an ID, that you can



           7      get one for free without documentation.  This is part of the



           8      history of the ad campaign.



           9                      THE COURT:  Okay.  We'll permit it.



          10                      MR. WALCZAK:  Let's play the post-injunction



          11      TV ad which is Respondents' Exhibit 220.



          12                      (THE AD PLAYED AS FOLLOWS:



          13                      "If you care about this election."



          14                      "If you care about this election."



          15                      "If you have an opinion."



          16                      "If you want to have a voice."



          17                      "If you want a voice."



          18                      "If you want to make a difference."



          19                      "Then show it."



          20                      "Show it."



          21                      "Show it."



          22                      "Show it."



          23                      "When voting in Pennsylvania this Election



          24      Day, November 6th, you will be asked but not required to show



          25      a photo ID.  To learn more about how to get a photo ID for
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           1      future elections and the voter ID law, call 1-877-votes-PA or



           2      visit votespa.com.")



           3      BY MR. WALCZAK:



           4      Q.    So, that's largely the same ad?



           5      A.    Right.  The only thing that they changed is the



           6      voiceover at the end.



           7      Q.    Saying that you will be asked, but not required?



           8      A.    Right, right.



           9      Q.    Again, is there anything in these post-injunction ads



          10      that tells people that they can get a free ID by going to



          11      PennDOT?



          12      A.    In that ad, they said that you could get an ID by going



          13      to PennDOT.  They didn't say -- I can't remember if they said



          14      it was free or not, and they didn't mention documentation



          15      issues one way or another.



          16            My particular concern with this ad is that, I know by



          17      this point in time, a lot of people very eager to vote had



          18      already tried to get PennDOT IDs; and as a result, you know,



          19      they -- many didn't succeed.  This ad, I would have hoped,



          20      would tell people, you know, even if you were denied one



          21      before, you can go back now.  You can get one for free without



          22      documentation.  Because those folks really wanted to vote.



          23      They were first in line for getting the ID, and they were



          24      turned away.



          25            The rules changed over time, and in large part because
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           1      there were many different changes along the way and



           2      requirements for documentation and then ultimately, there was



           3      the introduction of a DOS ID, but I don't know any way the



           4      public would know about that.



           5            I didn't know about that at all before I was handed



           6      these materials and read them.



           7            So, for a person to know, they can go back and succeed



           8      this time, I don't know how they would learn that.



           9      Q.    So, the big change for purposes of voters' ability to



          10      get an ID if they didn't have one was the elimination of the



          11      document requirement --



          12      A.    Right.



          13      Q.    -- is that right?  And so initially, you had to show a



          14      birth certificate, Social Security card and two proofs of



          15      residency and that had created problems which led to the DOS



          16      ID.



          17      A.    Exactly.



          18      Q.    Did the advertising campaign change in any way to



          19      reflect that change in underlying circumstances?



          20      A.    Not that I'm aware of, no.  In part because, as



          21      Mr. Royer said yesterday, they didn't -- they purposely didn't



          22      talk about the DOS ID.  I don't know how people would find out



          23      about it.



          24      Q.    Let's look at some of the information put out by the



          25      Department of State prior -- over time.  I'm sorry.  Let's go
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           1      to Respondents' Exhibit 43.



           2            Do you recognize this document?



           3      A.    I do.



           4      Q.    What is it?



           5      A.    This is a letter that was sent to people who didn't



           6      match in the database as having PennDOT ID.  That was sent by



           7      Secretary Aichele to tell them about the ID requirement.



           8      Q.    So, would this be -- this was sent to the 759,000 that



           9      didn't match?



          10      A.    Right.



          11      Q.    Would this be the voters who at that point the



          12      Commonwealth established as most likely to not have --



          13      A.    Yes.



          14      Q.    -- ID?



          15      A.    Yes.



          16      Q.    At the top there, it says, "here are the types of IDs



          17      that can be used"?



          18      A.    Right.



          19      Q.    Do you know when this letter was mailed?



          20      A.    I think it was July of 2012.



          21      Q.    In that list that -- and these letters were sent to



          22      people's homes --



          23      A.    Correct.



          24      Q.    -- is that right?  And in that list does it mention a



          25      Department of State ID?
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           1      A.    No.  At this point, it didn't exist yet.  It's mentioned



           2      at the bottom of a paragraph that I'm looking at here, that



           3      they're working with PennDOT to develop an alternative form of



           4      photo ID, but that at that point it didn't exist.



           5      Q.    All right.  And in that paragraph below the bolded text,



           6      it says, "if you've never had a Pennsylvania driver's license



           7      or PennDOT photo ID, you may also need further documentation"?



           8      A.    Right.



           9      Q.    "Such as a birth certificate and Social Security and two



          10      proofs of residency"?



          11      A.    Mm-hmm.



          12      Q.    So, this would be the information that PennDOT or that



          13      the Department of State specifically targeted on the voters



          14      who are least likely to have the ID.



          15      A.    Right.  And again, good idea in theory, but the



          16      information ultimately was inaccurate, because they didn't



          17      need a birth certificate and they didn't need these things and



          18      so forth.  So, in a lot of ways it probably discouraged those



          19      folks from pursuing it, if they didn't have that



          20      documentation.



          21      Q.    Is this form of communication -- I mean, how effective



          22      is it in relation to the other types of communication?



          23      A.    Direct mail can be.  I asked at one point for what the



          24      envelope looked like that this letter came in, because it



          25      really depends a lot on the packaging.  We all get a lot of
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           1      junk mail, and if you're like me, you kind of sort through it



           2      and decide what you are not even going to open; and it really



           3      depends a lot on what it looked like, whether it looked like a



           4      letter of some importance that you might want to read or



           5      whether it looked like a lot of other junk mail.  I don't



           6      know.  So, I couldn't say.



           7            But to the extent that people did read it, I don't think



           8      they got information that turned out in the long run to be



           9      accurate.



          10      Q.    Let's look next at Respondents' Exhibit -- I guess it's



          11      Plaintiffs' Exhibit -- Petitioners' Exhibit 2067.  Do you



          12      recognize what this is on the first page?



          13      A.    Right.  This is the insert that Mr. Royer was discussing



          14      yesterday that went out to 700,000 people, inserted inside



          15      this piece of the mailing.



          16      Q.    And the insert -- so, this is a letter from the



          17      Department of Health to senior citizens, part of the PACEnet



          18      program?



          19      A.    Right.



          20      Q.    Toby, if you could go to the third page.



          21            Now, is this -- this is the insert that was sent to I



          22      guess delivered to 700,000 people.



          23      A.    Mm-hmm.



          24      Q.    Is this a postcard that's in there?  This is the size.



          25      A.    I think that's the front of it, and then the next image

�

                                                                             877







           1      is the back of it, and that's the size.



           2      Q.    So, when you look at the front of this, what's the



           3      message?  Stay on that.



           4      A.    Voters are required to show ID on Election Day.



           5      Q.    Is there anything about, if you don't have ID, you can



           6      get it easily?



           7      A.    No.



           8      Q.    Or how to get it?



           9      A.    Nothing.



          10      Q.    Let's go to the second page.



          11                      MS. HICKOK:  Your Honor, can I make a note for



          12      the record that it appears that this is actually truncated.



          13      If you look down in the right corner, Secretary of State is



          14      cut off and so is Aichele.



          15                      THE COURT:  Noted.



          16      BY MR. WALCZAK:



          17      Q.    If you could go to the next page which I believe would



          18      be the back of the insert.  Again, this on the left-hand side



          19      lists the acceptable IDs; is that right?



          20      A.    Right.



          21      Q.    Now, is the Department of State ID listed there?



          22      A.    No, it's not.



          23      Q.    Then on the right-hand side, does that relate at all to



          24      helping people get ID?



          25      A.    Well, it's interesting because it depends, if you read
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           1      the left and you don't have any of those, you could stop.  But



           2      if you go to the far right, it says, "if you are registered



           3      voter and do not have one of these IDs but require one for



           4      voting purposes, you're entitled to get one free of charge



           5      with supporting documentation at a PennDOT driver's license



           6      center."



           7            So, again, with supporting documentation, I think, would



           8      convey to people who have already been refused, that they're



           9      not going to succeed this time, either.



          10      Q.    And it doesn't say what supporting documentation you



          11      need?



          12      A.    No, it doesn't.



          13      Q.    Let's look at one more mailing.  Can you go to



          14      Respondents' Exhibit 179.  Can you do a rotate so you can see



          15      that.



          16            While that's happening, what is this Exhibit?



          17      A.    I think it's a postcard that was sent.



          18      Q.    Is this -- would this be the postcard that was sent to



          19      all households with a voter?



          20      A.    Yes.



          21      Q.    And this would have been sent at some point in early to



          22      mid September?



          23      A.    Right.  This is, aside from the television advertising,



          24      where the bulk of the communications budget was spent.



          25      Q.    Again, this is a direct form of communication between
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           1      the Department of State and voters in Pennsylvania?



           2      A.    Right.



           3      Q.    In relation to the potential for effectiveness with some



           4      of the electronic communications; how would you assess that?



           5      A.    Postcards are not great.  Letters are better, in terms



           6      of your likelihood of getting someone to read it.  Because



           7      again it's cheaper to send postcards than letters and that's a



           8      reason a lot of junk mail comes in the form of postcards.



           9            So, you know, I don't know in this case any precise



          10      numbers, but less effective than the earlier letter.



          11      Q.    So, on the front of the postcard, is there any mention



          12      about getting ID, if you don't have it?



          13      A.    No.  Again, if you want to vote, show it, which could



          14      easily be interpreted as a message about make sure that you



          15      turn out to vote or something along those lines.  So, it's



          16      very difficult to know what it's about.



          17            Again, the driver's license is the ID shown, and we do



          18      know that people misinterpreted that.



          19      Q.    Go to the second page, which would be the back of this



          20      postcard.



          21            Again, what problems do you see with this?



          22      A.    Well, in this case, the Department of State ID is listed



          23      in that list of acceptable photo IDs.  It's halfway through,



          24      basically.  I don't know how people would know what it meant,



          25      what a Department of State ID actually is, just because
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           1      there's no effort to publicize that.



           2            But to me what's more problematic is up at the top in



           3      the larger font where it says, "registered to vote, but don't



           4      have an ID?  Get one for free at a PennDOT driver license



           5      center with supporting documentation."



           6            Again, the documentation emphasis is not appropriate,



           7      given what ultimately came to pass.



           8      Q.    This is a mailing that went out in September?



           9      A.    I think it was spread out over a longer period of time,



          10      yeah.



          11      Q.    Now, are you aware of any messaging by the Commonwealth



          12      that advised voters that they could get ID free, and without



          13      any documentation?



          14      A.    No, not in any materials that I have seen.



          15      Q.    Even after the circumstances changed, and PennDOT made



          16      it -- changed the Department of State ID process so that,



          17      supposedly, all you had to do was show up at PennDOT to get



          18      one.



          19      A.    Right, and that change was again something that was not



          20      publicized or incorporated into any of the communication



          21      materials.



          22      Q.    Now, I know that yesterday, Secretary Royer said that



          23      the Department of State made a deliberate decision not to put



          24      out information about the Department of State ID, because



          25      there was a concern that it might confuse voters who had the
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           1      driver's license.



           2                      MS. HICKOK:  Objection.  Mischaracterizes his



           3      testimony.



           4                      MR. WALCZAK:  I'm sorry.  I'll withdraw the



           5      question, Your Honor.



           6      BY MR. WALCZAK:



           7      Q.    Do you recall Secretary Royer's testimony about it?



           8      A.    I do.



           9      Q.    What is your recollection?



          10      A.    My recollection is he said they purposely did not talk



          11      about the DOS ID because they thought it would be confusing to



          12      people.



          13            To a certain extent, I agree; that is I don't think most



          14      average people in Pennsylvania know what the Department of



          15      State is.  If anything they may think of the Federal



          16      Department of State.  So, I don't think it's a salient enough



          17      thing, in most people's lives, that they necessarily have a



          18      clue what that is.



          19            On the other hand, I don't think that was a good reason



          20      not to tell people, there's a free ID available without



          21      documentation at PennDOT.



          22            It's not necessary to mention Department of State



          23      anything one way or another.  You just need to tell people if



          24      they don't have one, here's where you go to get it, and it's



          25      free and you don't need the documentation that we may have
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           1      asked you for a few months ago.



           2      Q.    Do you recall secretary Royer testifying that they had



           3      cancelled robo calls that had been planned?



           4      A.    Yes.



           5      Q.    And what's -- are robo calls something that may have



           6      been helpful?



           7      A.    I think at that point in time there was an excellent use



           8      that could have been made for them.  Yes.  I know they were



           9      originally planned just to remind people to bring IDs on



          10      Election Day.  But I know that the reason that it was given



          11      for cancelling was that they might cause confusion.



          12            I think a lot of this can cause confusion in the



          13      post-injunction campaign, not just the robo calls.  But the



          14      essential thing that could have been done with those robo



          15      calls is to tell people, you know, this election you will be



          16      asked but not required to show ID.  If you are concerned you



          17      may not have an appropriate ID, push one and we'll connect you



          18      with someone who can tell you what to do.



          19            That's wonderful because they don't have to write down



          20      phone number and they don't have to remember.  They don't have



          21      to do anything.  So, it's a reminder to precisely those people



          22      who will be paying attention at that time because they're



          23      interested in voting, hey, if you don't have an ID, we'll just



          24      connect to you someone at the hotline and they can give you



          25      the relevant information.
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           1            So, to me, that's just an ideal setup.  It's something



           2      that Red House had done with clients previously.



           3      Q.    That's information that was contained in their



           4      application for the contract?



           5      A.    Exactly, that they had the capacity to do that kind of



           6      thing.



           7      Q.    And did they in fact offer or suggest at one point that



           8      there's a text messaging platform that could be developed to



           9      help connect voters without ID to getting ID?



          10      A.    They did.  I don't know what happened to that.



          11      Q.    Did that campaign run?



          12      A.    Not to my knowledge.



          13      Q.    I want to move to the follow-through.



          14            So, is it fair to say that the campaign was very much



          15      designed, in addition to telling people they need ID, but if



          16      you needed more information about how to get it, directing



          17      people to either the hotline or the internet; is that --



          18      A.    Right.  Most of the ads didn't say, if you need more



          19      information on how to get it.  They just said, "learn more"



          20      which is again a little more ambiguous than saying "go here to



          21      get ID."



          22            But, yes, the strategy, which again is a common one,



          23      especially with a complex kind of message as this ID



          24      requirement, is to send people to talk to an actual human



          25      being on a hotline or to send them to the website for more
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           1      information.



           2      Q.    Okay.  Did you investigate at our request how both the



           3      hotline and the website worked?



           4      A.    I did.



           5      Q.    Okay.  Tell us about your experience with the phone



           6      line.  Which line did you call?



           7      A.    The votes-PA.



           8      Q.    The one that's --



           9      A.    That's advertised in the ads.



          10      Q.    And when did you make this call?



          11      A.    A couple of weeks ago.



          12      Q.    Did you do it once?



          13      A.    I called at least five you times.



          14      Q.    And tell us what happened when you called.



          15      A.    Well, if you call outside of regular business hours, you



          16      get a recording that says, you have reached the Bureau of



          17      Commissions, Elections and Legislation.  To be honest, I was a



          18      little confused, because I thought I was getting the voter ID



          19      card hotline and they said nothing about voter ID, and I don't



          20      know what the Bureau of Elections, Commissions and Legislation



          21      is.  So, you get that voicemail.  You can't leave a message or



          22      anything like that.



          23      Q.    I'm sorry, you cannot leave a message?



          24      A.    No.  They tell you when to call back.  If you call



          25      during regular business hours, you go through some phone
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           1      menus.  What happens is initially, they ask you if you want



           2      Spanish or English.  You press a button to indicate which



           3      language you want.  Then they give you a menu of many



           4      different options to choose from, and in that list is



           5      information on voter ID.



           6            So, pick the voter ID option.  Then you get to a third



           7      phone menu; and this one, I'm not even sure why it's there



           8      because it says just to hit the same button again for voter



           9      ID.  So, anyway, there's a third menu to get through.



          10            Once you get through that third one, you're asked to



          11      hold until someone's available.  Again, I -- every single time



          12      I was put on hold for exactly the same length of time.  So, I



          13      think it's just relaying the call during that period of time.



          14            When I called a couple of weeks ago, it wasn't likely to



          15      be a heavy period of calling in, so I don't think it was



          16      because of the backlog.



          17      Q.    And how long were you on hold?



          18      A.    A short period of time.



          19      Q.    Short being what?



          20      A.    You know, under a minute.



          21      Q.    And did you eventually talk to an individual?



          22      A.    I did.



          23      Q.    Were they helpful or knowledgeable?  Did you ask them --



          24      A.    They didn't know the answer to my question initially;



          25      and then they went and talked to somebody else while they put
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           1      me on hold and came back with an answer.



           2      Q.    Do you recall what your question was?



           3      A.    Yes.  I was asking about the requirements for college



           4      students and did they have to give up their driver's license



           5      in order to get a DOS ID, and that was something that they



           6      didn't immediately know the answer to.  I was confused myself.



           7            I mean, this was an honest question on my part, because



           8      in some of the memos that I had read, one of them said that



           9      you did have to give it up, and the other one said you didn't,



          10      and I didn't know the answer.



          11      Q.    And the person who answered the hotline didn't know the



          12      answer, either?



          13      A.    No, not immediately.



          14      Q.    And this call was made within the last month?



          15      A.    Correct.



          16      Q.    So, 15 months after voter ID had gone into effect?



          17      A.    Right.



          18      Q.    Now, I want to focus on the website.  Does everybody



          19      have access to the internet?



          20      A.    No.  In Pennsylvania, 22% don't have any internet access



          21      either through home or through their workplace.



          22      Q.    So, that's more than one in five?



          23      A.    Correct.



          24      Q.    Did you investigate at our request how the web referral



          25      process worked?
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           1      A.    I did.



           2      Q.    Did you produce some slides of screen shots of what you



           3      found when you went on the internet?



           4      A.    I did.



           5                      MR. WALCZAK:  These have been shared with



           6      Respondents' counsel, Your Honor.



           7      BY MR. WALCZAK:



           8      Q.    First of all let's --



           9                      THE COURT:  Can I ask our court reporter if



          10      she needs a break.



          11                      MR. WALCZAK:  I know we're under tight time



          12      frames today.



          13                      THE COURT:  Five minutes.



          14                      THE BAILIFF:  Commonwealth Court is now in



          15      recess.



          16                      (COURT RECESSED AT 11:00 A.M. AND RECONVENED



          17      AT 11:07 A.M.)



          18                      THE BAILIFF:  Commonwealth Court is now in



          19      session.



          20      BY MR. WALCZAK:



          21      Q.    Dr. Mutz, before we resume looking at the Department of



          22      State's PennDOT website, at the outset of your examination,



          23      you indicated that you thought that there had been 17,000



          24      Department of State IDs issued?



          25      A.    Right.
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           1      Q.    Do you recall that?  If I told that you in fact there



           2      were only 33,830 or fewer DOS IDs issued and the rest were



           3      PennDOT, non-driver's license IDs, does that affect any part



           4      of the opinion you've rendered today, any of the opinions?



           5      A.    Well, it sounds like it was less effective then because



           6      a large portion of those could have been for some other



           7      reason.  The PennDOT IDs, I assume.



           8      Q.    Those PennDOT IDs are for voting.



           9      A.    No, I think they work for voting, but people get them



          10      for other purposes, too.



          11      Q.    Let me ask you.  So, when, if -- we're now talking about



          12      people who got the message and are motivated to go to the



          13      website they're directed to in all of these ads.



          14      A.    Right.



          15      Q.    And what's the name of the website?



          16      A.    VotesPA.



          17      Q.    And that -- is that a good name for them to use?



          18      A.    Yeah.  It's fine.  You know, it obviously has to do with



          19      voting.



          20      Q.    Is there a practice that -- of buying up domain names



          21      for websites like that?



          22      A.    I have set up quite a few websites and it's standard



          23      practice when you have a website that we know the most likely



          24      mistake that you can make when they type in the domain name is



          25      that they don't know, should it be .com, .net, .org,
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           1      .whatever, .gov.



           2            Because again, even Mr. Royer told us to go to the



           3      VotesPA website and we often don't mention which suffix we're



           4      talking about, and there are a lot of them these days.



           5            So, yeah, in general what you want to do, and it only



           6      costs a couple more dollars to do it when you purchase a



           7      domain name, you want to get all of the suffixes.  So if



           8      somebody does type votespa.org rather than .com, it redirects



           9      them automatically to your website.  That's common practice.



          10      Q.    Did you try typing in votespa.gov?



          11      A.    I did.



          12      Q.    Is it common for government websites to have the suffix



          13      G-O-V?



          14      A.    It is.  I was surprised that there wasn't anything



          15      there.



          16      Q.    Toby, could you put up 2074c.



          17            Is that what you got when you pulled up?



          18      A.    Yeah, this is the image from my laptop and it says



          19      server not found.  So, if you go to votespa.gov, there's



          20      nothing there.



          21      Q.    And how recently did you do this?



          22      A.    I think yesterday, two days ago, maybe.



          23      Q.    Is another common suffix O-R-G for organization?



          24      A.    Yes.



          25      Q.    Did you try to pull up votespa.O-R-G?
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           1      A.    I did.



           2      Q.    Kelly, could you put up 2074b.



           3            When did you pull this up?



           4      A.    I think it was last week.



           5      Q.    What is displayed on the screen?



           6      A.    Ads for hot tubs.  It's apparently vote-spa.org instead



           7      of VotesPA.



           8      Q.    But somebody looking at this at the top would see the



           9      votespa.org and --



          10      A.    Right.  Right.  In many ways, the .gov and the .org make



          11      a lot of sense for this particular kind of function because



          12      it's not a commercial product.  People would think it would be



          13      natural for .org or .gov.



          14            What is worse if you look on the left side, there are



          15      links to information on voting.  I don't know if you see it



          16      over there.  But right over -- blow up -- it's not showing.



          17      There it is.  Right over here, it says, act, voter



          18      registration, absentee ballot voter registration, a bunch of



          19      things.  Those actually don't have anything to do with VotesPA



          20      at all.  If you did mistakenly end up here, you could be on a



          21      wild goose chase.



          22      Q.    Is there anything on here that would redirect you to the



          23      proper page?



          24      A.    No.



          25      Q.    So, what in fact is the suffix for the Department of
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           1      State website?



           2      A.    It's .com.



           3      Q.    It's votespa.com?



           4      A.    Right.



           5                      THE COURT:  Any capitals in that?



           6                      THE WITNESS:  Pardon me?



           7                      THE COURT:  Any capital letters?



           8                      THE WITNESS:  It's not case sensitive.



           9      BY MR. WALCZAK:



          10      Q.    Now, did you prepare at our request a series of screen



          11      shots as you navigated the website?



          12      A.    Yes, I did.



          13      Q.    Can we put up Exhibit 2094.  These have been shared with



          14      the Respondents' counsel, Your Honor.



          15            So, now, you have got the right website.



          16      A.    Right.



          17      Q.    This is the Department of State.



          18      A.    I assume that you got the message.  You understood that



          19      you needed to go here in order to get information you needed



          20      and all of those preliminary steps along the way had gone



          21      well.  This is where you would land.



          22      Q.    Can you walk us through what happened when you attempted



          23      to navigate this page?  And just to be clear, how -- when did



          24      you do this?



          25      A.    I think about a week ago.

�

                                                                             892







           1      Q.    But not last year.



           2      A.    No, no, no.  Very recent.



           3      Q.    This is the current state of the website.



           4      A.    Current.



           5      Q.    Please, if you could walk us through what happened when



           6      you went on the website?



           7      A.    Sure.  When I first got here, my attention was drawn to



           8      the "I am" as I think it's intended to here.  I went to the "I



           9      am" drop-down box which you see -- see if I can make it show



          10      up here.  This arrow right here to pick what the next step



          11      would be.



          12            So, actually, if you want to go to the next slide, it



          13      shows what happens when you pull the drop-down box.  You get a



          14      list of different categories.



          15                      MS. HICKOK:  Your Honor, I'm sorry.  Can I



          16      interrupt.  The pages are truncated on here.  They are not



          17      showing the entire website page that would have been viewed.



          18      If you went back to the first one, and now to this one,



          19      they're truncating the view on the website.



          20                      THE WITNESS:  This is my whole laptop screen.



          21                      MR. WALCZAK:  Your Honor, I think I can



          22      clarify with a couple of questions here if that's okay.



          23      BY MR. WALCZAK:



          24      Q.    Dr. Mutz, you heard Miss Hickok's concern that this is



          25      not the entire screen.  Do you have an explanation; can you
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           1      tell us how this works?



           2      A.    I didn't know there was more to the screen initially,



           3      and so, you know, I went and did the "I am" drop-down.  I'll



           4      show in a minute what happens if you do scroll down further.



           5      Q.    All right.  But just -- the point I want to make is what



           6      were you viewing this website on?



           7      A.    On my IBM laptop.



           8      Q.    This is a standard laptop that most laptop owners would



           9      have?



          10      A.    Right.  It's actually a pretty nice laptop.  It has a



          11      bigger screen.



          12      Q.    Now, are there different types of monitors where maybe



          13      more of the screen would be shown?



          14      A.    I suppose if you had one of those vertical kinds --



          15                      MS. HICKOK:  Your Honor --



          16                      THE WITNESS:  -- yeah, you could see more.  I



          17      don't have one at work or home.



          18                      MS. HICKOK:  Your Honor, this is pure



          19      speculation.  I object.



          20                      THE COURT:  Noted.



          21      BY MR. WALCZAK:



          22      Q.    But so what is on these screen shots is what actually



          23      showed up on your entire screen.  You didn't cut off --



          24      A.    No.  In fact, you can see clear to the edge of my



          25      computer screen here at the picture.  This is -- you know,
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           1      when you have a computer screen with a horizontal aspect,



           2      ratios we call it, like traditional television is, this is all



           3      you can see on the screen.



           4      Q.    Okay.  Let's go back up to the first screen, which is --



           5      we just want to make sure that nobody's being misled here.



           6            So, when you opened your -- when you went to this page,



           7      this is what's visible before you do any kind of scrolling on



           8      the page?



           9      A.    Right.  This is when you go full screen with the



          10      website.  You maximize the space.



          11      Q.    Okay.  Now, let's go to the next slide.  So, you clicked



          12      on the that drop-down box and this is what you get?



          13      A.    Right.



          14      Q.    Now, please continue.



          15      A.    Sure.  So, it has a list of categories that are you



          16      supposed to select one from, obviously.  Citizen with a



          17      disability, college student, convicted felon or misdemeanant



          18      or pretrial detainee, experienced voter, member of the



          19      military, and older Pennsylvanian, and so on and so forth.



          20            My problem is I didn't think I fit very well into any of



          21      these categories.  You know, my kids would say I'm an older



          22      Pennsylvanian, but I wouldn't self-select into that category.



          23            At this point, I really didn't know what to do next



          24      because none of seemed to describe me and I wasn't sure why I



          25      was describing myself in one of these categories anyway.
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           1            So, I just ignored that, I didn't click any of those



           2      because I didn't know what to click.  So, I tried clicking



           3      around elsewhere on the webpage, to figure out, you know,



           4      where the information was that I needed to find.



           5      Q.    So, where did you click next?  Do we need to go to the



           6      next slide?



           7      A.    Yeah, I think so.  Yeah, yeah, no, this is what happened



           8      if you scroll down and that is what I did next.  I couldn't



           9      find where I was supposed to click, so I ended up scrolling



          10      down, and I found that there was a bottom half to this page.



          11      Q.    Okay.  So, just to be clear -- so, this is the bottom --



          12      if we go back two slides, Toby.



          13            So, if you go on the website, this is what you see?



          14      A.    Right.  One other thing I should mention.  I did -- if



          15      you see these drop-down menus here, these four categories?  I



          16      did try each of those, and there isn't a voter ID thing there.



          17      I was -- the last two don't have any drop-downs.  These first



          18      two do, but it's about registering to vote, and voting in



          19      elections, and none of those drop-down menus said anything



          20      about the information that I was seeking.  So, that's when I



          21      went down further.



          22      Q.    Before we go down, and underneath the young lady there,



          23      it says, voter ID.  What about that?



          24      A.    Initially, I didn't do anything with that, until I read



          25      a memo among the people involved in the communications
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           1      campaign where someone said, you should put a button on the



           2      first page, a red button.  Then I went back and I was trying



           3      to figure out what the red button was.



           4            I didn't immediately recognize that that voter ID thing



           5      was a button.  Because it didn't say click here in part --



           6      because usually buttons look raised on the screen and you know



           7      to push them and click on them in order to go somewhere.



           8            So, yes, I can click on the voter ID button and I will



           9      show you where that goes.  But the first thing I did was I



          10      scrolled down, and if I you can go to the bottom half.



          11            Yeah, here.  And you see this to me was the most



          12      straightforward.  If you see this red band right here.  What



          13      it says is click here for more information on Pennsylvania's



          14      voter ID law.



          15            That's what I was looking for.  So, once I scrolled down



          16      and found that bar, that's what I clicked on.  And that's what



          17      led me to the next page.  It actually takes you to the same



          18      place that that red button does at the top.  I just didn't



          19      recognize it as a button.



          20      Q.    Do you have any commentary on the placement of that



          21      message?



          22      A.    Well, you always have to have it on the main screen



          23      because the problem that I had is common.  Most people don't



          24      have vertical screens.  When we put together websites, we



          25      don't ever put information that we care about below the line
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           1      where you see it on a single screen because most people don't



           2      need to scroll down.



           3      Q.    And please keep going.  So, you clicked on the red bar,



           4      and --



           5      A.    Right, I clicked on the red bar, and go ahead and take



           6      me to the next slide.  This is where I landed.  Learn about



           7      Pennsylvania's voter ID law.  And here there are listed a



           8      number of types of ID; and as I read through it, I saw the one



           9      that said the Department of State voter ID card which is right



          10      here.



          11            There's obviously the link because it's blue.  That told



          12      me, I could probably click on that to get where I needed --



          13      what I needed.  So, that's what I did next is I clicked on



          14      that.



          15            Here, what you're not seeing is that this isn't an HTML



          16      page.  What that means is that when you click on that button,



          17      it says, are you sure you want to download this document, and



          18      this is a PDF document.  It's not just a page you go to.  It



          19      says do you want to save it.  Do you feel it's safe to open it



          20      from this website.



          21            Again, if I were to be doing this website, I wouldn't



          22      put information in a document that is going to sit in any way



          23      on a computer because many people quite logically are afraid



          24      to do that because you get a lot of computer viruses and so



          25      forth when you put things on your computer.  So, ideally, this
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           1      would have been a page that you just click on and go to



           2      without actually going into PDF.



           3      Q.    You finally get to this page.



           4      A.    Yes, you finally get to this page.  I think on the big



           5      screen it's kind of hard to read, and this is the Department



           6      of State identification card FAQ page.  What it says here, I



           7      read through the first two parts and then I got to the third



           8      part here, it says "where will the voter be able to receive a



           9      free Department of State ID for voting?"  And the part on the



          10      right says, "you can obtain it for free at local PennDOT



          11      driver's license center.  PennDOT's driver's license center



          12      locations can be found on the web at," and then you have



          13      another link that you can click on right here.



          14            So that's what I did next.  Okay.  Now I'm going to



          15      learn how to do this.  So, I clicked on the link to find out



          16      where to go.



          17      Q.    The next slide.



          18      A.    This is where that one takes you.  It appears that at



          19      this point, you're crossing out of the VotesPA website into



          20      PennDOT's website.  So, this is where you land.  At this



          21      point, to me what seems most obvious is to click on that voter



          22      ID box right here because that's what I wanted to know about.



          23            That is not a link.  It doesn't go anywhere.



          24      Q.    I'm sorry.  It's not a link?



          25      A.    No, it's not a link.
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           1      Q.    So, you click on it --



           2      A.    This is a picture.



           3      Q.    -- and nothing happens?



           4      A.    Yes.  Nothing happens.  You don't go anywhere that has



           5      to do with voter ID.  So at this point, I felt like I was at a



           6      dead-end.  I didn't know where to go next.  Because it said to



           7      go here, and once I got there, there really wasn't any



           8      relevant information on the Department of State voting ID or



           9      where I should go to get it or those kinds of things.



          10      Q.    So, what did you do?



          11      A.    I went back several screens.  I thought, you know, I



          12      must not be the right link.  I went back to that screen that's



          13      after you click the voter ID button.  Yeah.  Right there.



          14            Learn about Pennsylvania voter ID law.  Okay.  I had



          15      already clicked on the Department of State voter ID thing, so



          16      at this point I continued to read through the additional



          17      material; and at this point, I couldn't really see what to



          18      click, and again, this was as big as my screen was.  If you go



          19      further down --



          20      Q.    Now, is this on the next exhibit?



          21      A.    Yeah, yeah.



          22      Q.    If you, if you put --



          23      A.    If you go further down, there's another link.



          24      Q.    Can we put up Exhibit 2095.



          25            This is a continuation of your effort to navigate the
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           1      website.  Okay.  So, this is -- we're now back at the screen



           2      that you get when you click --



           3      A.    Voter ID.



           4      Q.    -- once you find the voter ID on the home page, this is



           5      where you are at.  Okay?



           6      A.    Right.



           7      Q.    What happens?



           8      A.    Again, right here, you don't see anything to click on



           9      but have to go down further.



          10      Q.    So, you have to scroll down.



          11      A.    Yeah.  Another -- ways down.  There you go.  So, beyond



          12      what we just saw at the very bottom, it says, "if you do not



          13      have one of these IDs and require one for voting purposes, you



          14      may be entitled to get one free of charge at a PennDOT



          15      driver's license center.  To find the driver's license center



          16      nearest you, and learn what supporting documentation you will



          17      need to get a photo ID, visit PennDOT's voter ID website or



          18      call these numbers."



          19            So, that link there that says PennDOT's voter ID website



          20      is the one right there that I clicked on because that seemed



          21      like that's where it was telling me to go next.



          22            I found it disappointing that it said that you would



          23      need supporting documentation again here because this is the



          24      Department of State ID which my understanding is you don't



          25      need supporting documentation.  But it suggests that you may
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           1      be able to get one free of charge, and to learn what



           2      supporting documentation you need.



           3            So, that was confusing to me.



           4      Q.    This is the information on the Department of State



           5      website within the last couple of weeks?



           6      A.    Correct.  It's still in there now, yeah.  Last I saw.



           7      Q.    All right.  So, you click on what?



           8      A.    Right.  I clicked on that PennDOT voter ID website link



           9      there at the very bottom.  Right there.  Right.  The next



          10      screen will show you where that takes you.



          11            Here you land -- again I think this is crossing over,



          12      but as a person using the web, you're not going to pay



          13      attention to where you are, based on the URL at the top.  But



          14      here it says, obtaining a free ID for voting purposes, and in



          15      bright red at the top, it says "find a driver's licensing



          16      center near you that issues voter IDs including days and hours



          17      of operation."  So, I clicked on that.  If you go to the next



          18      screen, it shows you what happens.



          19            So, this is general information, and looking for a



          20      driver's license center or photo center and so on and so



          21      forth.  It says, check our hours of operation, and so forth.



          22            Then in red, if you see at the bottom of that screen



          23      right there, it says, "PennDOT driver license and photo



          24      license centers only accept payment by check or money order.



          25      No cash or credit cards are accepted."
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           1            That was really confusing, because I thought this photo



           2      ID was free.  But I think what's actually happened is the



           3      interface between PennDOT and VotesPA has just thrown you into



           4      the regular process for getting a driver's license.  That's my



           5      guess anyway.  I don't know that for sure.



           6      Q.    But the suggestion you get from that is that you have to



           7      pay?



           8      A.    Right.  So, that was very confusing to me.



           9      Q.    So what happened?  Did you click on that?



          10      A.    No.  I scrolled down because, see, it says "to find a



          11      location near you, please follow the directions below" and it



          12      does say there's something below.  And I scroll down, it says



          13      step one, choose where you want to search.  I put in my zip



          14      code since that was the first box that you could fill in



          15      there.



          16      Q.    And --



          17      A.    And then if you can scroll down to the next screen, step



          18      two -- no, go back up.  I'm sorry.  I guess we don't have that



          19      screen on here.



          20            Here if you see there's step two at the bottom, it says,



          21      "choose the services that you need."  They have a long list of



          22      services from learner's permit to all kinds of things, but



          23      among those is the box that you can check for voter ID.  So, I



          24      checked voter ID because I wanted to make sure to get a place



          25      that was appropriate for what I wanted.  And then I hit the
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           1      search button.



           2            This is what I got.  It says "location, search results,



           3      19096 zip code, services, driver's license, photo ID, voter



           4      ID.  Sorry, we could not locate any service centers in the



           5      specified location that offer all of the services that you



           6      requested.



           7            Again, I was very puzzled because I know there's a



           8      driver license center not that far from me.  I don't know if



           9      it's the right kind and so on and so forth, but it didn't



          10      really tell me what to do.



          11            There's a new search button right here, and that's a



          12      link, so I went to the new search button and clicked on that



          13      so I could try it again.  I didn't know what I did wrong, but



          14      I clearly -- either I did something wrong or there really



          15      isn't anything there, and I did that and went back and tried



          16      again.



          17      Q.    Next screen?



          18      A.    Yes.  Okay.  And back on this screen, if you see the top



          19      in red, it says, "you entered a zip code and selected a



          20      statewide search.  Please select only one option, and try



          21      again."



          22            Again, I'm not really sure what that means.  But I was



          23      confused.  I just did the same thing I did before.  I went



          24      down and put in my zip code because that seemed the way to get



          25      the closest driver's license center.  So, I did it again.
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           1      This time, I was more successful.



           2            If you want to go to the next screen.  This time, I got



           3      results.  Locator search results.  19096 zip code.  I don't



           4      know why it's different this time, but it did list a whole



           5      bunch of driver's license photo and exam centers, and they're



           6      obviously linked so I can click on one of those and decide



           7      which one I want to go to.  So, I then clicked on one of



           8      those.  Go to the next screen.



           9      Q.    Okay.



          10      A.    Here's the information that you get.  "Important



          11      information.  Please take your signed temporary license,



          12      Social Security number and another form of identification



          13      containing your signature when you go to process your photo



          14      license.  Acceptable forms of signature identification include



          15      Pennsylvania driver's license, photo ID card" -- anyway, it



          16      goes through this list.  And again it looks to me like this is



          17      not about voter ID at all because obviously we're not going to



          18      ask them for a driver's license if they already have one.



          19      They don't need it.



          20            So, this looks like it has thrown me into a general



          21      funnel that people go into for any kind of PennDOT



          22      information.  It's not about voter ID.  It's very confusing if



          23      you think it is because none of this information makes much



          24      sense, based on that.



          25      Q.    Do they talk about voter ID here?
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           1      A.    I don't see anything here about voter ID.  Nope.  It's



           2      not mentioned.



           3      Q.    What did you do next?



           4      A.    I went on -- I scrolled further -- go to the next



           5      screen, please -- and I got hours.  This is below that.  What



           6      it shows you here is, again it's kind of fuzzy on the screen;



           7      but the first part of this says driver's license center, and



           8      then it tells you they're closed on Monday.  It tells you



           9      their hours on each day of the week, and then it has photo



          10      license center, the next line right here, and then it says,



          11      best times to come in the third line.



          12            One of the things that I learned from reading all of the



          13      documentation involved in this is that you actually have to go



          14      at a time when both the driver's license center and the photo



          15      license center are open at the same time.  Either that or you



          16      have to make two trips.  I didn't know that.  I didn't see



          17      anywhere on the website that mentioned that.



          18            It's particularly important because, as you can see, the



          19      hours at those two places are not the same.  So, you can show



          20      up when one was open and the other was closed and have to come



          21      back and so forth.



          22      Q.    So, I'm sorry, so we're -- for instance it says



          23      Wednesday, it says photo license center is open from 8:30 to



          24      4:15.



          25      A.    Right.  But driver license center is not.
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           1      Q.    And is there anything on there that tells you that both



           2      have to be open in order to get photo ID?



           3      A.    No.  I only knew that because of the materials that I



           4      had read outside of this.



           5      Q.    Is that the end of your investigation?



           6      A.    I think so.  I think that's the last slide.  Yeah.



           7      Q.    So, when you did what the ad campaign was directing you



           8      to do, how easy was it to get information about getting the



           9      ID?



          10      A.    This website is not at all easy to navigate.  It is very



          11      confusing in part because they seem to be using the same



          12      website for multiple purposes, and so the people who come for



          13      voter ID are thrown into a situation that isn't going to give



          14      them useful information, that it may in fact mislead them into



          15      thinking that you have to pay something, you have to have ID



          16      to get ID, and so forth.



          17            So, I didn't find this at all straightforward to use.



          18      And I use computers every day in my work, so I'm used to them



          19      and I go to websites regularly.



          20      Q.    Just to be clear, different size monitors may show more



          21      or less of those screens; is that --



          22      A.    No, it's really the aspect ratio that matters.  That is,



          23      is it a horizontal one versus a vertical one.  My screens are



          24      all horizontal like this one here is, but I know there are



          25      people who have screens that are turned the other way.
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           1      They're vertical, so you can see the material that you



           2      normally have to scroll down to see.



           3      Q.    Let's move to effectiveness metrics.  You talk about



           4      this in your report.  What are effectiveness metrics?



           5      A.    They are means of deciding how well you're achieving



           6      your goal, and they're essential to directing a campaign.



           7      They can be any of a wide variety of things.



           8            In the earlier example I gave you in the SIDS campaign,



           9      they're obviously interested in how many crib deaths there



          10      were.  They were also interested in finding out how many



          11      people were following this practice of putting babies to sleep



          12      on their backs rather than their stomachs because that was a



          13      change from what parents had traditionally had been taught to



          14      do.



          15            Those could be metrics, they can be all kinds of things.



          16            In the case of the voter ID campaign, it would be really



          17      useful to know, you know, how many people got the message,



          18      understood it, and took the appropriate action that was



          19      recommended.  Again, the only thing that comes close to that



          20      that I have seen in any of the materials that I was given is



          21      the figure on DOS IDs.



          22      Q.    Is this a good practice, a standard practice of



          23      effective education campaigns?



          24      A.    Yes.  For information campaigns, education campaigns,



          25      there's just no other way to know whether you accomplished
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           1      anything without doing that.



           2            You know, in the examples that Gloria Blint gave us of



           3      their previous projects that were information campaigns --



           4      Q.    I'm sorry, Gloria Blint is the head of --



           5      A.    Red House.



           6      Q.    Which was contracted by the Commonwealth to design these



           7      ads?



           8      A.    Right.



           9      Q.    And what did she say?



          10      A.    In the information campaigns that they had designed,



          11      they did have measures of effectiveness.  They knew for the



          12      HIV campaign that they did in Pittsburgh, I think it was, how



          13      many calls were made to the hotline and so forth.



          14            So, they could launch the campaign, look at the kind of



          15      reaction they're getting, and know that they were getting the



          16      reaction they wanted or know that they weren't, and therefore



          17      they needed to change something.



          18      Q.    And in fact, during the process of the RFQ process,



          19      request for quotation, that the Commonwealth used to find



          20      vendors for this campaign, was there a question raised about



          21      doing this here in this campaign?



          22      A.    Yes.  A vendor asked the question of whether or not --



          23      Q.    I'm sorry, can we put up 1472, Toby.  And go to question



          24      29.  I believe it's at the bottom of page six.



          25            So, that is -- these are questions that were posed by
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           1      vendors who were considering applying for the contract to



           2      create this ad campaign; is that right?



           3      A.    Right.



           4      Q.    This is a question that was raised about measurement?



           5      A.    Right.  It asks -- it says, "While it's not delineated



           6      in the statement of work, what efficacy measurement is the



           7      Department seeking?  Is there a measurement mechanism



           8      currently in mind or is that something that is being sought



           9      out from responding contractors?"



          10            "For example, will there be surveys listed at polling



          11      locations to determine if the voters were exposed to the



          12      education campaign elements, or will a record be kept of



          13      voters turned away for not bringing photo ID?"



          14      Q.    And what was the answer posted by the Department of



          15      State?



          16      A.    The answer -- let's see where it says.  The -- wait, was



          17      that the one for 29?  Okay.  The Department will evaluate the



          18      success of the initiative based on the number of impressions



          19      recognized by each tactic.  And there will be no polling place



          20      survey sponsored by the Department.



          21      Q.    So, the Department of State is using something called



          22      impressions.



          23      A.    Right.



          24      Q.    And that's a term that Secretary Royer referred to



          25      repeatedly yesterday.  Can you tell us what impressions are?
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           1      A.    Impressions are kind of a catch-all metric that was



           2      originally designed to try to equate all different kinds of



           3      media -- TV, radio, print ads, web ads and so forth.



           4            What an impression is, it's not an actual exposure to a



           5      message.  An impression --



           6      Q.    What do you mean by exposure to a message?



           7      A.    A person seeing the ad.  It doesn't represent that.  It



           8      represents opportunities for exposure.



           9            So, for example, the website that we just looked at,



          10      even if we never scroll down to the rest of that page, we



          11      would be considered an impression for all of that information



          12      on the bottom of the screen.



          13            So, it doesn't tell you if people saw it.  It doesn't



          14      tell you if they read it or anything of that kind.  They're



          15      based on the equivalent of circulation figures.  So, if for



          16      example, if you have a magazine with a circulation of a



          17      million people, that refers to how many people picked it up



          18      and read even the first page.  If the ad is on page 15, that's



          19      still an impression, even though they never saw page 15.



          20            So, impressions are, you know, extremely high estimates.



          21      It's well known in the industry that they are -- they're not



          22      measures of actual exposure.  They're possible exposures that



          23      could have happened if everybody who read the newspaper saw



          24      the ad on page 15.



          25      Q.    Are impressions an effective measure of reaching or --
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           1      an audience, getting the message to the audience in your



           2      profession?



           3      A.    No.  They're called navigational metrics; and what that



           4      means is that they're used to navigate your way to your target



           5      audience.  They tell you, for example, oh, we want this many



           6      impressions for this particular income group.



           7            So you might use them to find a target audience of some



           8      kind, but they're explicitly not effectiveness metrics, and



           9      that is something that any advertising textbook will tell you.



          10            Everybody knows you can't equate these things to begin



          11      with.  It doesn't mean that people actually saw it.  It's not



          12      the same thing as that at all.  It just means a number of



          13      people who potentially could have.



          14            So, obviously, you like big numbers there; but in my



          15      report, I cite several advertising folks who say it's



          16      misleading.  We give this information to our clients and



          17      really we don't know that this doesn't tell you anything about



          18      the effectiveness of the ad.



          19      Q.    And let's briefly talk about some of the limits of TV.



          20      I know Secretary Royer testified that a majority of, I



          21      believe, of the advertising budget was spent on TV.  What, if



          22      any, limits are there of this form of advertising?



          23      A.    There are many different limits.  For one thing, the --



          24      in Pennsylvania, about 4% of the population doesn't have a TV.



          25      So, the reach estimates and things like that that we see
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           1      documented are of households with televisions.  They don't



           2      include everybody.



           3            Beyond that, what happened with the television



           4      advertising was that the six major media markets they ran a



           5      lot of ads in.  There were two other media markets that they



           6      ran cable only.  That's obviously problematic because 30% of



           7      people in Pennsylvania don't have cable.



           8            So, those people obviously could not have been exposed



           9      to the television campaign at all.



          10            In addition to that, there were three other counties



          11      where they ran no TV whatsoever.



          12      Q.    Do you remember those counties?



          13      A.    Tioga, Potter and I can't remember the third one



          14      offhand.



          15      Q.    You said there were two media markets that were not run?



          16      A.    They didn't do any broadcast media; they only did cable.



          17      I think Youngstown was one of them and I can't remember the



          18      second one.



          19      Q.    So Youngstown would reach Western Pennsylvania, or



          20      Northwestern Pennsylvania?



          21      A.    Mm-hmm.



          22      Q.    The New York market would reach into northeastern.



          23      A.    Right.  It's obviously very expensive to run things in



          24      markets that go over state lines.  It's a similar kind of



          25      problem, that, you know, candidates have when they're trying
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           1      to advertise for office as well.  They chose to do cable only.



           2            Again, you are going to hit mainly upper socioeconomic



           3      strata, if you can pay for cable.



           4      Q.    In terms of the whole medium of television, is there a



           5      concept called ad avoidance.



           6      A.    Yeah, it's increasingly a problem.  As technology has



           7      improved and we have things like DVRs and TiVo, what we know



           8      based on Nielsen's research is that about 47% of the people



           9      who have that technology skip all of the ads.



          10            And I confess, I'm one of them.  I hit the button and I



          11      don't watch the ads for the most part.  So, it makes it very



          12      difficult to know how many people you're reaching with



          13      television these days because it is so easy to avoid the ads.



          14            It's always been a problem to some extent because we



          15      know people get up, do other things during the advertising,



          16      even if they don't skip over the ads technologically.



          17            So, that's the reason, as I was mentioning before, that



          18      it's particularly important that a message be reinforced via



          19      audio, because you can't assume during the ads everybody is



          20      sitting there and constantly staring at the screen.  It's



          21      typically when we get up and take a break, usually.



          22      Q.    Briefly, they also did some radio spots.  Are there



          23      limits to the effectiveness of radio?



          24      A.    Well, again, radio impressions mean, you know, when you



          25      have radio on in the background at your workplace all day
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           1      long, that counts as an impression for everybody who is there.



           2      Even though it's background noise, it's not necessarily the



           3      case that people heard anything.



           4      Q.    That's when you use impressions to measure that.  It's



           5      just --



           6      A.    Right.  Right.  Again, with impressions, it's a very



           7      minimalist measure because we don't know what people heard or



           8      didn't hear.



           9            Radio is used a lot also in people's automobiles, and



          10      again, we're multitasking as we often are these days with our



          11      media, and particularly when you are driving, I really hope



          12      you're not writing down that phone number or that website



          13      address because, you know, that's not a good time to be doing



          14      something like that.



          15      Q.    What about limits of print advertising these days?



          16      A.    Print in newspapers, I think everybody's heard about the



          17      demise of newspapers.  There are very, very low audiences for



          18      newspapers these days.  Again, it's something that's -- a



          19      severe concern to the industry.  Obviously, they have online



          20      versions and so forth and some of them are trying to make that



          21      transition, but the business model isn't in place for how you



          22      support a newspaper online without subscriptions and so forth.



          23            So, newspapers are limited to those people who are



          24      already going to be politically involved, politically active.



          25      Those are the folks who still read newspapers.
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           1      Q.    Last, Secretary Royer provided lists of community



           2      meetings and all of these events that he attended and other



           3      people attended.  What's your observation of that?



           4      A.    Well, it was a good idea.  I mean, one of the things



           5      that we know is the best practice is reinforcing the message



           6      through face-to-face communication.  So, overall, it's a good



           7      idea.



           8            The problem that I saw with this is there's really two



           9      kinds of events you might attend.  One of them is an event



          10      that's, you know, designed around politics, around voter ID.



          11            The problem is that people who come to those meetings



          12      tend to be people who already know what they need to know,



          13      because they're already highly politically involved,



          14      interested and civically minded and involved.



          15            The second kind of event that they attended were things



          16      like street fairs and that kind of things.  And what they did



          17      at those kinds of meetings was set up a table and booth and



          18      put fliers out on a table.  If somebody was interested and



          19      came up to them, they talked with them and they gave them



          20      whatever information they needed, but they had -- you know,



          21      the person had to know they needed information to begin with,



          22      and had to initiate the interaction.



          23            So, although those events are better because you get a



          24      more diverse group of people, people who are there for a



          25      reason other than politics, it is unclear how many people they
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           1      actually talked to; and even, you know, given the number of



           2      events they attended and the size of attendance at those



           3      events and the number of people they could interview and



           4      potentially talk to, it's extremely small.  Not enough to make



           5      a dent in the problem.



           6      Q.    So, did the Commonwealth use any effective metrics to



           7      measure the campaign?



           8      A.    Not that I'm aware of.  The only one that I know of,



           9      which again they weren't looking at necessarily as an



          10      effectiveness metric, was the measure of people coming in and



          11      getting DOS IDs.



          12      Q.    Would you include that if people were coming in to get a



          13      PennDOT ID for voting purposes, that would be included, too?



          14      A.    It's hard to say.  Because people have been getting



          15      PennDOT IDs since long before this campaign ran, for other



          16      reasons.  So, you know, again, if I were designing this, I



          17      would say when people call in on the hotline, you know, we



          18      need to keep track of how many people are calling in, because



          19      they're concerned about getting appropriate voter ID as



          20      opposed to something else.  And some of these may have been



          21      capable of getting PennDOT IDs.  I don't know.



          22      Q.    And so, to sum up, to a degree of professional



          23      certainty, do you believe that the Commonwealth's campaign



          24      came close to achieving its goals of educating all voters



          25      about the need for ID, and advising voters without ID about
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           1      how and where to get one?



           2      A.    With respect to that first goal, they probably did



           3      inform some of those people.  Without any kind of pretesting



           4      of the message or effectiveness metric, I can't tell you how



           5      successful they were; but you know, it's conceivable that



           6      people got the message.



           7      Q.    That message would be that you need ID?



           8      A.    That you need ID.  Bring your driver's license to the



           9      polling place.  That message.



          10            Where I have a very hard time believing anybody got the



          11      message very easily is with respect to the availability of



          12      free ID without that supporting documentation; and because the



          13      requirements changed so many times along the way, a lot of



          14      these communication materials were produced before that was



          15      true; that is, before it was possible to get an ID without



          16      that additional documentation.



          17            So, I understand why the materials say those kinds of



          18      things, but there was never an effort to go back and tell



          19      people, it's a new ball game, things have changed, you can now



          20      get one for free without all of this additional documentation.



          21            So, there has to be a great deal of confusion out there



          22      about that.



          23      Q.    I want to do very quickly your last two opinions, and



          24      these will be less than ten minutes total.  I want to focus



          25      your attention on the Commonwealth's public education campaign
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           1      since the November election; and I believe when you wrote your



           2      report, that the Commonwealth was planning to use just earned



           3      media; is that correct?



           4      A.    Right, I think a day before I turned in my report, there



           5      was an email that I was on a copy of that suggested that they



           6      might do something more, but that was not confirmed at that



           7      point.



           8      Q.    So, subsequently, they did announce, as I think



           9      Secretary Royer testified yesterday, that they were going to



          10      spend $2.1 million on a campaign?



          11      A.    (WITNESS NODS HEAD.)



          12      Q.    Okay.  We'll come back to that momentarily.  So, they



          13      were going to rely on earned media.  What is earned media.



          14      A.    Earned media is coverage that you get, you know, mainly



          15      in newspapers, occasionally via television news that -- by



          16      putting out a press releases, that kind of a thing, hoping



          17      that the press will find it newsworthy enough that they will



          18      put it in an article and relay it to the public for you.



          19      Q.    How -- what are the limitations of earned media?



          20      A.    It has changed greatly.  In part because there's so much



          21      intense competition for media audiences that most press



          22      releases are ignored these days, particularly if they're not



          23      exciting and, you know, newsworthy and the kind of thing that



          24      will draw reader or viewer attention.



          25            It's much harder to get earned media now than it was 30
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           1      years ago for sure.  You know, it highly is unlikely that you



           2      could get a lot of coverage that way, but I think what's even



           3      more problematic in this particular case is you can't control



           4      what they say; that is, believe it or not, the press gets



           5      things wrong a whole lot.  I have seen examples of this even



           6      in the past week surrounding voter ID.



           7            So, you can't count on them to relay the information



           8      that voters need.  They don't see that as their job.  In fact,



           9      they're much more interested in the conflict angle and playing



          10      that up than they are conveying information that people need



          11      to get voter ID IDs.



          12      Q.    Now, you say -- one of the things you just said is that



          13      when you put out this press release, you can't control what



          14      the press chooses to publicize.  I mean, do you have a couple



          15      of examples involving, recent examples involving voter ID?



          16      A.    Well, there was one that I put in my report that was a



          17      press release that Carol Aichele had just put out.  I think it



          18      was right at the end of month.



          19      Q.    I'm sorry, the end of June?



          20      A.    I'm sorry?



          21      Q.    Was it the end of June?



          22      A.    End of June, yeah.  The 25th, I think.



          23            Again, it was an effort to draw attention to voter ID



          24      and to the fact that you could get an ID at PennDOT for free



          25      and so forth.  The problem was none of the article, and I did
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           1      a LexisNexis search of any newspaper, and they covered all ten



           2      major newspapers in Pennsylvania, that picked up that story.



           3            None of the stories that I look at mentioned anything



           4      about the requirements for voter ID.



           5            They wanted to talk more about the upcoming trial and so



           6      forth.  She also, I think, met with the editorial board of the



           7      Sun Gazette I think it was, and again even that effort did not



           8      generate the kind of coverage that would educate the public



           9      about voter ID.



          10      Q.    And I note that yesterday through Secretary Royer, the



          11      Commonwealth displayed seven press releases.  Now, is just



          12      issuing a press release alone an effective way of getting a



          13      message out?



          14      A.    No.  And again, those press releases -- I'm sure they



          15      put them out, but I didn't see that information, and I



          16      actually read newspapers.  I am one of the folks that still



          17      do.



          18            Yeah, it's not the kind of thing that's likely to get a



          19      lot of press attention.  I didn't search for articles on those



          20      particular press releases that might have come out, but it's



          21      doubtful that they generated a lot of coverage, and certainly,



          22      they didn't present any evidence that they were covered.



          23            People don't read press releases.  They read articles in



          24      the media or see stories on local TV, and we don't realize



          25      those are out there.
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           1      Q.    Is there a recent example of still inaccurate



           2      information being generated about voter ID?



           3      A.    When I was getting ready to come here, I read the



           4      coverage that was in the Philadelphia Inquirer of the first



           5      day of the trial, just curious what was going on and so forth.



           6      And they quoted Keating as saying that there was voter ID



           7      easily available with supporting documentation for people.



           8      So, what's the problem?  I was surprised to see the "with



           9      supporting documentation" there; and when I got here, you



          10      know, I was saying, well, that's interesting that he said



          11      that.  So, I was surprised.



          12            Again, I think it turns out not to be accurate.  It was



          13      a misrepresentation of what was said.  And that's part of the



          14      problem.  Every politician knows the problems with earned



          15      media are the lack of control over the message.



          16      Q.    So, just recently, the Commonwealth requested and



          17      received from the General Assembly a supplemental 2 million --



          18      approximately $2 million budget for a paid campaign.  In your



          19      professional opinion, is this campaign likely to be effective



          20      in helping folks without voter ID get that ID?



          21      A.    I don't think so, in particular because what I read in



          22      the memos is they're planning to use the same campaign as they



          23      used before, the "show it" campaign.



          24            And as we saw today when you were presenting examples,



          25      that campaign did not include information on telling people
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           1      you can get a free ID without supporting documentation from



           2      PennDOT.  That's not what was emphasized, and Mr. Royer



           3      yesterday echoed that same idea and said we purposely weren't



           4      doing that because we thought it would confuse people.



           5            Again, I don't think it's important that people know



           6      what DOS is or anything like that, but it is important that



           7      they know there's a free ID and that it doesn't require all of



           8      the documentation that it did last time.  That seems to me to



           9      be the key message they need to get out.



          10            The other problem with repeating a "show it" campaign is



          11      that, as we saw with the post-injunction ads, a lot of people



          12      didn't know it was it a different message because it was so



          13      similar.  And I fear the same thing would happen again in



          14      rerunning the "show it" campaign as people wouldn't hear these



          15      subtle differences, and you know, we have changed the rules



          16      back and forth and back and forth, and so they are likely to



          17      be very confused and not necessarily get what is the key



          18      message they need to hear.



          19      Q.    Last point, have you studied, personally studied



          20      people's confidence in the integrity of elections?



          21      A.    Yes, I have.  I study, as I mentioned earlier, not a --



          22      a large number of non-electoral consequences of elections;



          23      things like do people feel like their voice has been heard.



          24      Do people think the process has been fair, and so on and so



          25      forth.  So, yes.
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           1      Q.    And in your studies and in the research that you've



           2      reviewed, what are people's perceived problems or concerns



           3      about elections?



           4      A.    Well, what we do, and we have done this over many



           5      different presidential elections thus far, is we recontact



           6      people after the election, and we ask them why they think



           7      so-and-so won.  You know, if it's the other candidate.



           8            The reason we do this is because you don't ever have any



           9      problem with people whose candidate won.  They're very happy



          10      and they'll tell you, because obviously this person was a



          11      better candidate; that's why he won.



          12            The problem and the source of legitimacy that we need to



          13      worry about are the people who are the losers; that is, they



          14      have to be willing to go along and be governed by this person



          15      for the next four years.



          16            So, the question is, do they perceive the outcome as



          17      legitimate.  That's really what's key to making democracy work



          18      is accepting an outcome that you don't like.



          19            So, we particularly are focused on what those who -- who



          20      voted for the candidate who lost say about why the election



          21      came out the way it did.



          22            What we find is that perceptions of voter fraud are not



          23      a major reason at all.  In fact, I think in 2008, it was



          24      one-tenth of one percent of a sample of 12,000 people



          25      mentioned anything to do with that.  And we didn't
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           1      differentiate different types of it, or mention anything about



           2      that.



           3      Q.    What are the biggest concerns that people have about



           4      elections?



           5      A.    The biggest concerns that they used to sort of



           6      delegitimize an outcome they don't like are, they say money



           7      has too much influence in campaigns.  They say the candidates



           8      lie and don't really say what they're actually going to do and



           9      people are misled by that.



          10            And they mention turnout quite a bit, because if there



          11      are stories about long lines or people being prevented from



          12      voting, that kind of thing, many people point to the fact that



          13      one group had a much heavier turnout than another as evidence



          14      that all voices were not heard.



          15            So, that's an often rationale that people give for why



          16      their guy didn't win.



          17            And again, because people live in areas where they're



          18      usually surrounded by people who agree with them politically



          19      and there's a tendency for people to say, well, everybody I



          20      know voted for so-and-so and so, how can this be?



          21            So what's really important is that people know what the



          22      rationales are for the other side so that they are willing to



          23      accept the outcome and that they don't see it as some sort of



          24      a flukey thing that happened because one versus another group



          25      did this or had long lines in this area that they perceive as
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           1      unfair, and that makes them much less willing to accept the



           2      outcome.



           3      Q.    So, in your professional opinion is voter fraud a



           4      concern among members of the public?



           5      A.    No.  I mean, it's teeny, tiny.  As I said, one-tenth of



           6      one percent of a huge sample, 12,000 people, mentioned



           7      anything connected to the voter fraud.



           8                      MR. WALCZAK:  Thank you, Your Honor.



           9                      MS. HICKOK:  Your Honor, as a housekeeping



          10      matter, do you want me to begin the cross right now?  The



          11      timing is -- aren't we almost at noon?



          12                      MR. KEATING:  It is noon.



          13                      THE COURT:  Well, we don't have much time.  My



          14      intention was to quit at noon, but I want to get this witness



          15      completed.



          16                      MS. HICKOK:  Okay.  Well, Your Honor, I have



          17      quite a bit of cross of her.  I'm happy to start.  I want to



          18      be -- I know you had wanted to get out of here, and I don't



          19      want to hold you back on it.



          20                      THE COURT:  Well, what -- cross is what, an



          21      hour?



          22                      MS. HICKOK:  At least an hour.  Maybe more.



          23                      THE COURT:  Well, we'll go for an hour and see



          24      how it looks then.



          25                      MR. WALCZAK:  Your Honor, just to be clear,
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           1      Professor Mutz could not be here I think before I think next



           2      Thursday.  She could come back, but she has got engagements in



           3      other cities prior to that.



           4                      MS. HICKOK:  Your Honor, may I inquire?



           5                      THE COURT:  Sure.



           6                            CROSS-EXAMINATION



           7      BY MS. HICKOK:



           8      Q.    Professor Mutz, let's start with some simple questions



           9      and then we'll move from there.  On the website screen shots



          10      that you produced, those screen shots were taken at different



          11      dates, even though some of them are just the next level of



          12      page from one to another.



          13            Why were they not all done on the same date?



          14      A.    I went through and took all of them on the same date.



          15      The ones that I might have taken earlier were the .org and --



          16      Q.    No, I'm not talking about those.  I'm talking about



          17      these.  Maybe we can put them up.  Do you have them to put on



          18      the screen?



          19      A.    They're all done on exactly the same computer, the one



          20      that I have here with me.



          21                      MR. KEATING:  What is the number?  What



          22      exhibit do you have?



          23                      MS. HICKOK:  2095 and 2094.  Is there any way



          24      to focus in on the date and time markings?



          25                      THE WITNESS:  It may have been deciding, you
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           1      know, which ones we were going to use and which ones didn't



           2      need to be in there.  You know, they were all taken recently.



           3      BY MS. HICKOK:



           4      Q.    So, the last one we say was 7/13 and this one is 7/14.



           5      A.    Mm-hmm.



           6      Q.    This is also 7/14.  I guess my point on this is that not



           7      all of these were done at the same -- you didn't go in and do



           8      a single search and take screen shot by screen shot and you



           9      took them at various points in time.



          10      A.    No, I mostly did do that, but I -- in order to see --



          11      yeah, you can see number --



          12      Q.    Is this another 7/14 --



          13                      THE COURT:  One at a time.  One at a time.



          14                      THE WITNESS:  I was going to say, the only



          15      reason that they might have come from different dates is



          16      because we didn't know how much we were going to include in



          17      the presentation.



          18      BY MS. HICKOK:



          19      Q.    On the two screen shots that you took that were 2074b



          20      and c, those screen shots were taken from using a browser



          21      called Mozilla Firefox?



          22      A.    Okay.



          23      Q.    The other things were done using Explorer.



          24      A.    I have both.



          25      Q.    Are you familiar with how many people use the one
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           1      browser over the other?



           2      A.    I know a lot of people use both because some work better



           3      than others with certain kinds of websites.  That's why I have



           4      both.



           5      Q.    Did you do the search this year on Explorer?



           6      A.    I probably did them on both.  Because I remember



           7      noticing it looked somewhat different on one versus the other;



           8      that is, the arrangement on that main page was different.  It



           9      didn't change what was viewable at all, but it changed it a



          10      little bit, orientation.



          11      Q.    Okay.  If you could turn back to Exhibit No. 42.



          12            Hold that up and I don't know if -- I believe they were



          13      using that with her earlier today.



          14            Are you familiar with that exhibit?



          15      A.    Yes.  This is something that was shown yesterday.



          16                      MR. WALCZAK:  We did not use this, Your Honor,



          17      with the Doctor.



          18                      MS. HICKOK:  Do you have copies of that?  We



          19      only have this one?



          20                      It was admitted yesterday, Your Honor.  Can I



          21      just refer to it on the screen and hand her my copy?



          22                      THE COURT:  Sure.



          23                      MS. HICKOK:  I'm sorry.



          24      BY MS. HICKOK:



          25      Q.    Is this one of the documents that you reviewed for your
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           1      testimony?



           2      A.    Yes.



           3      Q.    On it it has the numbers of impressions that we talked



           4      about?



           5      A.    Correct.



           6      Q.    And it has the numbers of specifically targeted



           7      outreaches to specific groups; is that correct?



           8      A.    I don't know if it's just specific groups.  I don't --



           9      Q.    Or at least some specific lead groups.  For example,



          10      where there's ethnic and senior magazines, where that's things



          11      broken down by ethnic impressions and college impression.



          12      A.    I thought you meant outreach as in meetings, but you



          13      mean media.



          14      Q.    No, meetings are on a different --



          15      A.    Okay.



          16      Q.    All right.



          17      A.    Yes, that's what you mean by outreach.



          18      Q.    Now, if you turn to the second page of that.



          19            Do you see where it has votespa.com statistics?



          20      A.    Yes.



          21      Q.    You see where it talks about the number of unique



          22      visitors to the website?



          23      A.    Yes.



          24      Q.    You see where it talks about page views?



          25      A.    Yes.
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           1      Q.    And the number of pages viewed per visit?



           2      A.    Yes.



           3      Q.    And the time spent on the site?



           4      A.    Mm-hmm.



           5      Q.    Does that suggest to you that the viewers that came to



           6      the site, number one, were numerous; and number two, were at



           7      least committed enough to go past the initial screen page?



           8      A.    With unique visitors, it isn't actually unique people.



           9      For example, I would count as three of those because I used



          10      three different computers to go on the website.



          11            So, we don't mean computers more than people here.  So,



          12      that isn't human beings that we're talking about.



          13            In terms of how long they spend on it, given my



          14      experience on it, it would be very hard to get the information



          15      you needed with only three pages of -- because it took me a



          16      lot more pages than that to get to what I needed ultimately.



          17      Q.    You were looking at a number of different things on it,



          18      so that's why --



          19      A.    I was looking for a Department of State ID information.



          20      Q.    And if you have gone to the -- if you had gone to the



          21      cover page and had looked at it and clicked either on the red



          22      button or on the voter ID page, you would have been at the



          23      voter ID information on your second page; isn't that correct?



          24      A.    I would be at that list that I showed as the second



          25      screen.

�

                                                                             931







           1      Q.    Okay.



           2      A.    Yeah.



           3      Q.    So, a person who has viewed three pages, if they knew



           4      what they wanted and went to voter ID first would have gotten



           5      there within those three pages --



           6      A.    Not --



           7      Q.    -- of the web page.



           8      A.    Not to the information on the ID.  Because when I



           9      clicked on the thing for DOS ID, it didn't get me immediately



          10      to that.  It took a couple more.  I mean, if you went to the



          11      general voting ID document, that other PDF, it's a much longer



          12      document; and if you read all of those pages, yes, you could



          13      find information in there, but it was a lot.  I mean, it's a



          14      complex law.



          15      Q.    And you testified that there are a percentage of the



          16      population that does not have a computer; is that correct?



          17      A.    No, I don't know about owning a computer.  I know about



          18      internet access.



          19      Q.    Okay.  So --



          20      A.    22% of Pennsylvanians don't have internet access through



          21      home or work.



          22      Q.    That's home and that's office.  That is not talking



          23      about the numbers of people who have access, say, through the



          24      public library; is that correct?



          25      A.    Correct.
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           1      Q.    And do you know how many public libraries there are in



           2      Pennsylvania?



           3      A.    I don't.



           4      Q.    Do you know that the Public Library Association -- did



           5      you hear Mr. Royer's testimony yesterday that the Public



           6      Library Association made certain not just that there was



           7      internet access, but that there were buttons on the home page



           8      so that anyone who went in to a library would know immediately



           9      how to get voter ID information?



          10      A.    No.  I heard the part of the testimony yesterday where



          11      the guy tried to go to the library to get information and they



          12      didn't know what to do, but --



          13      Q.    Oh, so, you listened to Mr. Rogoff's testimony



          14      yesterday?



          15      A.    Yes, he was here right before Royer yesterday.



          16      Q.    And did you hear Mr. Rogoff testify that even though he



          17      wasn't paying close attention, that he recognized in the



          18      senior center in which his father lived that there was a



          19      poster up there telling him that he could get senior ID from



          20      the center itself for him?



          21      A.    I think what he said was he didn't know if he could or



          22      not.



          23      Q.    No, he testified -- well, I mean -- the testimony will



          24      be what it is, but he had testified that he saw a poster, and



          25      he didn't pursue it because he was in the process of pursuing
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           1      this other.



           2                      MR. WALCZAK:  Your Honor, I believe that



           3      counsel here is misrepresenting the record.  We certainly



           4      don't recall any -- Mr. Rogoff testifying about a poster.  I



           5      think he said he was aware that they issued IDs, but he didn't



           6      investigate that; but I would ask that counsel not



           7      misrepresent evidence that was --



           8                      THE COURT:  It's close enough for government



           9      work.



          10                      MS. HICKOK:  Thank you.



          11      BY MS. HICKOK:



          12      Q.    So, if a person who did not have a home computer or a



          13      business computer went to the library and there was a button



          14      on the home page saying voter ID, would that change your



          15      testimony as to how accessible information was to somebody who



          16      might be just a common citizen walking in and looking for



          17      information?



          18      A.    I don't know why they would go do that because the ads



          19      didn't tell them this is the way to get free ID.



          20            So, if they somehow knew that some other way, but I



          21      don't know how they would do it given that it wasn't



          22      emphasized in the communications.



          23      Q.    You're saying that you don't think that a person walking



          24      into the library and seeing a website that is right there, the



          25      home screen, the first thing they look at when they see the
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           1      computer, seeing something that's says voter ID in bright



           2      colors with a button, would not possibly be curious and click



           3      on it to find out more information?



           4      A.    Curious just as academic curiosity, do you mean?



           5      Q.    Well --



           6      A.    Usually when you use the web, you want something from



           7      it.



           8      Q.    And this is going to get to something that's been



           9      bothering me throughout your testimony.



          10            A lot of the people that you talk about in terms of



          11      those public information ads are people with whom we wish to



          12      change behavior.  We want people to start using condoms.  We



          13      want people to, you know, not use drugs.  We want people to do



          14      those things.  So, we're talking about persuading people to



          15      change from something that they currently view is a positive



          16      activity; is that not correct?



          17      A.    I'm not sure what you mean, a positive activity?



          18      Q.    If a young person has found pleasure smoking marijuana



          19      or doing something like that, the campaign to which you



          20      referred was trying to tell that person to stop using drugs.



          21      A.    Oh, no --



          22      Q.    Or never to start.



          23      A.    Yeah, no, the campaign was not designed to stop people.



          24      It was designed to prevent them from starting.  That's why it



          25      was targeted the way it was age-wise.
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           1      Q.    So, that was trying to tell people, here's a good



           2      behavior and here's a bad behavior; is that correct?



           3      A.    No.  They would not use that kind of approach.  It



           4      doesn't really work with teen-agers too much.



           5      Q.    Was the normative decision in terms of what they were



           6      trying to convey that they wanted people to do what they



           7      perceived as socially proper behavior?



           8      A.    Socially proper.  They wanted to discourage drug use.



           9      Q.    That's correct.



          10      A.    Yes.



          11      Q.    So, they wanted to discourage drug use, and they were



          12      trying to convince people to do that; is that correct?



          13      A.    Not convince in a -- what we call a cognitive sense, a



          14      "let me argue you into this."  It's, the kind of efforts that



          15      they make are not -- not direct persuasive argumentation.



          16      Again, because that doesn't generally work very well.



          17            So, no, that wasn't the approach they were using but



          18      yes, absolutely they're trying to discourage drug use.



          19      Q.    And they were trying to set up a kind of conduct that



          20      they wanted people to adopt; is that correct?



          21      A.    Or not adopt.



          22      Q.    Or not adopt in this case.  Yes.



          23      A.    Yeah.



          24      Q.    We'll get back to that ad in a minute.  So, now, isn't



          25      that a different perspective from the perspective that we're
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           1      looking at here where we are saying to people, if voting is



           2      important to you, and you want to vote, you need to know that



           3      there is an expectation associated with something you have



           4      already decided to do.



           5            Isn't that very different from asking somebody, don't



           6      undertake this, don't find this attractive?



           7      A.    No, I don't think it is, because in most of these



           8      campaigns, you know, for example, Stanford heart disease



           9      prevention campaign I was involved in for a while; and you



          10      know, people are going to eat.  It's just a choice of what



          11      they choose to eat that affects heart disease probably, and so



          12      forth.



          13            So, trying to get them to adopt healthier behaviors is



          14      something that, you know, you can do in a variety of different



          15      ways, whether through conveying that this is a popular thing



          16      to do, this is an "in" thing to do.  There are lots of ways



          17      that you can persuade people.



          18      Q.    But it is that same thing, you're trying to tell



          19      somebody to adopt a new behavior.  The education process here



          20      that the statute requires -- and by the way, I don't know,



          21      have you read Act 18?



          22      A.    At some point I did.  It's been a while.



          23      Q.    So you're aware of what the statute asked?



          24      A.    Mm-hmm.



          25      Q.    And what is it that the statute asked the Department of
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           1      State to do?



           2      A.    The goals that we outlined earlier in the testimony that



           3      educate the public about voter ID and --



           4      Q.    Can we get Act 18, please.



           5      A.    Sure.  One thing I want to make sure is different.



           6      We're talking about registered voters, and these are people



           7      who have already demonstrated interest and participated in the



           8      political process.  They're not people who haven't gone to the



           9      trouble to do something already.



          10      Q.    And that's exactly my point, but hold on just a second.



          11            Do we have a copy for her that she could look at?  If we



          12      could look at Section 206a.



          13                      MR. WALCZAK:  I'm sorry.  What page?



          14                      MS. HICKOK:  It's whatever page it's on.  11.



          15      BY MS. HICKOK:



          16      Q.    What does that say?



          17      A.    Did you want Section 206, is what you want me to read?



          18      Q.    206a, yes, please.



          19      A.    6a.



          20      Q.    A.



          21      A.    "Requirements relating to voter identification.  A, the



          22      Secretary of the Commonwealth shall prepare and disseminate



          23      information to the public regarding the proof of



          24      identification requirements established under Sections 1210



          25      and 1302."
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           1      Q.    Then if you look down further, there is -- do you know



           2      where the soft rollout section is?



           3                      MR. WALCZAK:  I'm sorry, Your Honor.  I'm



           4      going to interpose an objection that Ms.  Hickok has asked to



           5      read a narrow portion of that section, so she asked her to



           6      read from 206a but there's really more relevant information at



           7      the end of 206c, so.



           8                      THE COURT:  You will get a chance to redirect.



           9      BY MS. HICKOK:



          10      Q.    While they're finding the specific place, do you know



          11      what I am saying when I refer to a soft rollout?



          12      A.    Yes.



          13      Q.    And do you know how many soft rollouts there have been?



          14      A.    I think three.



          15      Q.    That's correct.  And do you recall what the testimony



          16      was yesterday about what occurred during the soft rollouts?



          17      A.    I'm not sure what you are referring to.  I mean, there



          18      was --



          19      Q.    I mean Mr. Royer's testimony about the soft rollouts.



          20      A.    That they occurred, yes.  That there --



          21      Q.    That -- okay.



          22      A.    I think the -- I know he talked about turnout at some of



          23      those elections and so forth.



          24      Q.    Okay.  We'll refresh your recollection in a minute.



          25            Okay.  So, the provisions here in Section 10.  If you
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           1      could read 1 and 2 for me.



           2                      MR. WALCZAK:  I'm sorry.  Which page are we



           3      on?



           4                      MR. KEATING:  28.



           5                      MS. HICKOK:  28.



           6                      THE WITNESS:  28.  Okay.  This is at Section



           7      10?



           8                      MR. KEATING:  Yes.



           9                      THE WITNESS:  Is that where you mean?



          10                      MS. HICKOK:  Yes.



          11      BY MS. HICKOK:



          12      Q.    There's -- hold on.  So, it's going to go on to the next



          13      page.  I'm sorry.  Go ahead.



          14      A.    Start with 1?



          15      Q.    Yeah, go ahead and start with "except as."



          16      A.    "Except as provided under subparagraph 2 and



          17      notwithstanding any law, election officials at the polling



          18      place at an election held after January 1, 2012, shall request



          19      that every elector show proof of identification.



          20            "2, notwithstanding subparagraph 1, prior to September



          21      17th, 2012, if the elector does not provide proof of



          22      identification and the elector is otherwise qualified, the



          23      elector may cast a ballot that shall be counted without the



          24      necessity of presenting proof of identification and without



          25      the necessity of casting a provisional ballot except as
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           1      required by the Act."



           2      Q.    Keep going.



           3                      THE COURT:  Counsel, can we do this a little



           4      quicker?  Can you tell us what you are trying to do?



           5                      MS. HICKOK:  Yes, what I -- in the next



           6      section, and I'm sorry, I was responding to Mr. Walczak's



           7      concern that I wasn't being complete.



           8      BY MS. HICKOK:



           9      Q.    It says that if any person is asked for proof of



          10      identification at the soft rollout election and does not



          11      provide it, he will be given educational information to tell



          12      him about the requirements and about how to meet those



          13      requirements.



          14            Mr. Royer testified yesterday that at each of three



          15      elections that had occurred, and as you said you recalled, he



          16      also testified about the November 2012 election being a



          17      presidential election at which the turnout is very high,



          18      comparatively to the ones before and after, and the ones that



          19      are upcoming.



          20            And part of my question to you is:  Is that not an



          21      educational effort?



          22      A.    I think, you know, to the extent that it happened, it's



          23      a good idea.  I asked to see what was that -- what was handed



          24      out, and I don't think we have had that.  We don't seem to



          25      have any copies of that, that I have seen.  Yeah.  So, I don't
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           1      know what information people were given.



           2            I know that the way it was disseminated was that the



           3      Department of State didn't print anything up.  They asked each



           4      of the county election folks to print themselves and have



           5      people pass them out to people that didn't have ID.  But I



           6      don't know anything more than that.



           7      Q.    So, the people who received that were the people who



           8      came to vote at any one of the three elections; is that



           9      correct?



          10      A.    I don't know, to the extent it was actually implemented.



          11      It depended on each county, I guess.



          12      Q.    Okay.  Well, it was directed to each county to do that,



          13      and it was directed by the statute, and you have no



          14      information, do you, that it didn't happen?



          15      A.    I do, from my own polling place, but that's all.



          16      Q.    So, to the extent that a person was a voter, so that



          17      person has already said, I am committed to this process and I



          18      want to come, that person has had a one-on-one interaction



          19      three times, if they came to all three elections, telling them



          20      here is what is going to be needed, here is what the law



          21      provides, and here is how you get what you need under the law;



          22      is that not correct.



          23      A.    Very few people would have showed up at all three of



          24      those elections, as Mr. Royer said.  It's like 11% turnout at



          25      those other ones, so.
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           1      Q.    Right.  Okay.  So, maybe they would not have gotten



           2      three separate messages; but if they had shown up to any of



           3      the three elections, they would have gotten it at least once.



           4            Is that correct?



           5      A.    Yeah, if they did it.  I don't know.  I don't know what



           6      that said.



           7      Q.    And so, that wasn't something that you took into account



           8      in your analysis of how many people knew or understood the



           9      message that was given; is it?



          10      A.    I couldn't because I was never able to obtain a copy of



          11      this document that was distributed, so I don't know.



          12      Q.    To the extent that there were personal interactions



          13      where people asked for ID and there was an opportunity for



          14      conversation at the polling place, that would fit into the



          15      category that you were talking about, about personal



          16      interactions; would it not?



          17      A.    Yeah, no, it would be good, especially if those people



          18      are well informed.  I know volunteer poll workers may not know



          19      all of the ins and outs of voter ID rules because they are



          20      complex; but you know, I -- in part because there are lines



          21      and so forth, I don't think they're going to chat for too



          22      long, but if that happened, that would be great.



          23      Q.    Okay.  You do know that poll workers are trained, do you



          24      not?



          25      A.    I know they're given materials, but I guess it's not
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           1      required that they go through training.



           2      Q.    We'll leave that there.



           3            Let's go back to what we were talking about, about the



           4      persuasion and the needing to -- to change behavior.  Was --



           5      when looking at the language of the statute, was the



           6      Department of State told that they were responsible for



           7      insuring that everyone decided to get identification of a



           8      specific sort?



           9      A.    No.



          10      Q.    Okay.  Was the Department of State told that they needed



          11      to take all people who might be eligible to vote and convince



          12      them to register to vote, and convince them to show up at the



          13      polls?



          14      A.    No.



          15      Q.    And was the Department of State instead told that what



          16      they needed to do was to insure that somebody who had already



          17      determined that they were going to vote understood that they



          18      would need to bring ID, and that there was a statutory list of



          19      forms of identification that they could get?



          20      A.    Right, but I think they were also supposed to tell



          21      people who were registered to vote that, here's a way that you



          22      can get ID if you don't have it, so that they can vote.



          23      Q.    Can you cite to me anything in the statute that says



          24      that?



          25      A.    I'll be honest, this version of the statute is not what

�

                                                                             944







           1      I have seen before.  I have seen a very short thing; but this



           2      long document, I have not read before.



           3      Q.    Okay.  Well, we'll maybe revisit that later.



           4            For people who are committed, they care about voting,



           5      for those people, even when you TiVo through something, and



           6      you see something that you know affects you, are you not



           7      likely to stop and say, wait a minute, I need to pay attention



           8      to this?



           9      A.    I don't know by virtue of "show it" that they know what



          10      it's about.  It just seems like that could mean a lot of



          11      things.



          12      Q.    Do you know what phrase Nike uses to promote its



          13      products?



          14      A.    I know there's a swoosh.



          15      Q.    If I told you that "just do it" --



          16      A.    Yeah, yeah.



          17      Q.    "Just do it" is commonly associated with Nike?



          18      A.    Yeah.



          19      Q.    That association came about despite the fact that none



          20      of those words references -- you know, Nike.  It doesn't



          21      reference sporting equipment.  It doesn't reference anything



          22      else.  It is something that brings up an association.



          23            And given that this was in the context of an election,



          24      in the context of voting, in the context of, you know, you're



          25      going to exercise a right of citizenship by showing up at the
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           1      polls.  When you show up at the polls, show up with



           2      identification.



           3            How is anything about that message ambiguous?



           4      A.    They don't say anything about voter identification



           5      directly in most of the ads.  They say, if you care about this



           6      country, show it.



           7            I show I care about this country in a lot of different



           8      ways beyond voting.  I am not sure people immediately would



           9      get that.



          10            For people to recognize it the way you are talking about



          11      the Nike thing, recognize "just do it" as a Nike ad because



          12      they have promoted that slogan for so long, you have to have



          13      first had that association made for you.  At some point, you



          14      have got to see the whole thing connected, because otherwise,



          15      where would you come up with that to begin with?



          16      Q.    And so, if the point of the advertising campaign was to



          17      be that kind of emphasis, that kind of reminder on top of all



          18      of the other educational efforts and outreach that the



          19      Department of State was making, then would that campaign serve



          20      that function?



          21      A.    Well, the Nike campaign is about brand awareness.



          22      They're aware of Nike, "just do it."  I don't think that's an



          23      information campaign.  The -- this particular campaign was



          24      about voter education and getting information to voters.



          25            I think that's very different from associating Nike with
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           1      a -- you know, the tennis shoe, or the sports products of some



           2      kind and giving it a positive image.  I don't think they're



           3      really the same thing because you don't need any information



           4      at all to say, Nike is cool.  You know, it doesn't really



           5      matter that you have detailed information on how the shoe is



           6      made or why.



           7      Q.    If most people in the Commonwealth were to see an



           8      advertisement and to them it was to mean, wait a minute, I



           9      better pick up my wallet when I walk out the door because I'm



          10      going to need my identification at the polls, do you believe



          11      that that ad accomplished that purpose?



          12      A.    If they already had a driver's license and were exposed



          13      to the ad, it could have, yeah.  Because that was what was



          14      emphasized.



          15      Q.    And if you were a person who fit into one of the other



          16      categories, did you do any effort whatsoever to determine what



          17      kind of outreach the senior citizen centers were doing, what



          18      kind of outreach that the Department of State was



          19      participating in with the colleges and universities, what kind



          20      of outreach was being done to other places that issued



          21      specific forms of identification that complied with the



          22      statute?



          23      A.    Yes, I did look at those materials.  Again, I know there



          24      were some ads run in college newspapers.  Some colleges



          25      decided to change their ID so that they would be -- would have
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           1      expiration dates and things like that.  Is that what are you



           2      referring to?



           3      Q.    That's in part what went on, isn't it; but there were



           4      also outreaches to, for example, the Department of Aging, the



           5      Department of Health, the Department of Public Welfare.  You



           6      probably saw the press release where Temple University had its



           7      own students say, let's get compliant identification?



           8            So that raising the awareness of a need for



           9      identification also allowed people to work with their



          10      constituent organizations that were empowered to produce that



          11      identification to insure that voters had it.



          12            How is that not an effective way of communicating both



          13      to the places that issue identification, and to the persons



          14      who need it, that here is a way that you can get



          15      identification to bring with you to the polls?



          16      A.    Well, you know, I'm sure in the cases that you



          17      described, it was.



          18            The problem is, I know with the care centers and so



          19      forth, they could, if they wanted to issue IDs; but they



          20      didn't have to.



          21            So, I don't know how many of them really, you know, did



          22      that, and how much that made a difference.



          23      Q.    Sitting here today, you don't know how many of them



          24      didn't, either?



          25      A.    That's correct.
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           1      Q.    And you don't know whether any resident was motivated by



           2      the materials to ask their care center, do you have a form of



           3      identification, and how many then actually got the



           4      identification from that interaction?



           5      A.    Yeah, because there were no effectiveness metrics in the



           6      campaign, we really can't say much of anything.



           7      Q.    Now, wait a minute, one of the effectiveness measures



           8      that you talked about in your testimony was website visits,



           9      and --



          10      A.    No.



          11      Q.    Yes, you did.



          12      A.    Website -- not visits to the website, because again,



          13      there's no way to track any visitors to a website.



          14            We looked at the website ad.



          15      Q.    You had said, you had said that it would be useful to



          16      know how many people got the message and used it by going to



          17      the website or calling the number.



          18      A.    Right.  But I -- by that I don't think we can tell that



          19      based on impressions data, because we know that that doesn't



          20      represent that.



          21      Q.    I'm not talking about the impressions data.  I'm talking



          22      about the website data that was on the same document that you



          23      looked at earlier that talked about the number of discrete



          24      visits to the website?



          25      A.    Right.
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           1      Q.    And why is that website data not a measure of how many



           2      people followed up to a message that said, go to the website,



           3      and then went to the website?



           4      A.    Well, for one thing, there are a lot of people other



           5      than people looking for voter ID looking at the website like



           6      me.



           7            We can't tell how many people were going there to get



           8      ID.  We can't tell how many people found the information they



           9      needed there.  That kind of thing just isn't possible to tell



          10      from what we're looking at here.



          11      Q.    But we do know that there were over a million hits on



          12      that website, and that more than one page was looked at on



          13      those hits?



          14      A.    Correct.



          15      Q.    Okay.



          16      A.    But not separate people, necessarily.



          17      Q.    I said it carefully by saying hits.



          18            You had given some testimony earlier about the fact that



          19      the reason that the PennDOT non-drivers ID didn't count to you



          20      was because it could be used for purposes other than driving.



          21      A.    No, no.  It counts for voting purposes.  I understand



          22      that.



          23      Q.    Right, but --



          24      A.    But I was saying I can't tell how many people found



          25      their birth certificate and went and got one of those because
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           1      they wanted to vote.  Maybe if we had the figures on an



           2      increase over time and the number of those it might tell us



           3      something about that.



           4      Q.    I think perhaps you're confused about the process.



           5            If you went in to PennDOT and you said to them, I need



           6      an ID for voting, and I want it to be a PennDOT ID as opposed



           7      to the DOS ID, you could sign an oath in affirmation and



           8      provide your documents, and you would get a free ID from



           9      PennDOT to be used for voting purposes that would be -- that



          10      would look just like the non-drivers ID that's used for other



          11      purposes.



          12      A.    Right.  No, I'm aware of that.



          13      Q.    And those numbers are in that 17,000 number that he was



          14      asking you about.



          15      A.    Uh-huh.



          16      Q.    And you said those don't count, because --



          17      A.    No, I said I can't tell if they were a result of the



          18      campaign or the regular flow of people that get PennDOT IDs.



          19      Q.    Well, okay.  I don't want to argue with you, but your



          20      testimony was you would be getting those IDs for other



          21      purposes in addition to voting.



          22      A.    You could be.  I don't know.



          23      Q.    But you couldn't for those 17,000 because you signed an



          24      affirmation.



          25      A.    Oh, I see what you're saying; that you weren't going to
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           1      use it for anything but voting?



           2      Q.    No, that said that you needed it for voting purposes.



           3      That it was a voting document, that you were getting it -- you



           4      were getting it for the purpose of voting.



           5      A.    Right.  Right.



           6      Q.    So that has already been separated out in the



           7      statistics --



           8      A.    Mm-hmm.



           9      Q.    -- from somebody who comes in and says, I want to go buy



          10      cigarettes so I want an ID to do that.  Okay?



          11      A.    Okay, uh-huh.



          12      Q.    So those numbers have been developed separately.  Given



          13      that clarification, do the 17,000 actually count as part of



          14      the identification that was gotten pursuant to, "go to PennDOT



          15      and get an ID"?



          16      A.    If people came there because they knew that, yeah.



          17      Q.    Okay.  Thank you.



          18            You had some testimony about people who did not have



          19      cable, and you gave us a specific statement about, you know,



          20      30% of the state does not have cable.



          21      A.    Right.



          22      Q.    You have looked at any of the demographics on that 30%?



          23      A.    I know, not from studies of Pennsylvania in particular,



          24      but I know the demographics of people who don't have cable



          25      nationwide.
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           1      Q.    Okay.  Are you familiar with the general practice that



           2      in a broadcast center that cable is not as necessary as it is



           3      in someplace that might be -- not have broadcast reception?



           4      A.    A broadcast center, you mean media -- major media



           5      market?



           6      Q.    Right.  Right.



           7      A.    Okay.



           8      Q.    If you are in Philadelphia and therefore you have access



           9      to broadcast or you're in Pittsburgh and you have access to



          10      broadcast, you're less -- it's less necessary -- you may still



          11      want it, because you want cable.  That's a different issue.



          12      A.    Mm-hmm.



          13      Q.    But it's less necessary for you to have cable in order



          14      to be able to access any television; is that correct?



          15      A.    Access any television.  I guess, yeah.  I mean --



          16      Q.    Let me put a finer point on it, okay?



          17      A.    I'm confused.



          18      Q.    I used to live in rural Oregon.  In rural Oregon, the



          19      only way that you were able to watch television is if you had



          20      a cable station, a cable provider.



          21      A.    Mm-hmm.



          22      Q.    Okay.  Couldn't do it any other way.



          23      A.    Mm-hmm.



          24      Q.    So that if you look at the top band of the state, those



          25      people that are in the Allegheny National Forest; is that
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           1      correct?



           2      A.    I don't know how many are out there in the Allegheny



           3      Forest.  I haven't looked at that.



           4      Q.    And so, the people that are in that New York border who



           5      are in the mountainous region and in the forest region, are



           6      those people -- those people don't have access to a standard



           7      broadcast from Philadelphia or from Pittsburgh; correct?



           8      A.    I don't know.



           9      Q.    You don't know.



          10      A.    No.



          11      Q.    Okay.  So, if the decision was made that the people in



          12      those rural counties who are in a place where they are not



          13      getting broadcast signals are more likely or maybe solely able



          14      to be reached by cable, would that change your assessment of



          15      whether the decision to use cable there was reasonable?



          16      A.    I know in the region frequency statistics that were



          17      provided by Harmelin, they -- I don't understand why, but it



          18      says zero percent for those counties; and I guess, to me, that



          19      doesn't sound too good, but I'm sure it's more than zero.  I



          20      don't know what the region zero means there.



          21      Q.    So, you would look at region frequency to make that



          22      assessment?



          23      A.    Yeah.



          24                      THE COURT:  We'll break now.  I'll see you all



          25      back here at 1:00.
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           1                      MS. HICKOK:  Thank you, Your Honor.



           2                      MR. WALCZAK:  Thank you, Your Honor.



           3                      THE BAILIFF:  Commonwealth Court is now in



           4      recess.



           5                      (COURT RECESSED AT 12:40 P.M. AND RECONVENED



           6      AT 1:03 P.M.)



           7                      THE BAILIFF:  Commonwealth Court is now in



           8      session.



           9                      MS. HICKOK:  Good afternoon, Your Honor.  If I



          10      may continue.



          11      BY MS. HICKOK:



          12      Q.    Professor, you had given testimony at the end of your



          13      testimony about a sample that you did in which one-tenth of



          14      one percent of 12,000 surveyed had talked about voter fraud;



          15      is that sample a nationwide sample?



          16      A.    Yes, it is.



          17      Q.    Was it meant to the representative of the United States



          18      population?



          19      A.    Yes.



          20      Q.    Thank you.  Now, you also had some testimony about web



          21      banners, and in the testimony you were shown a single element



          22      of the web banner that is actually an animated group that



          23      moves across the page.



          24            I'm going to show you what's Exhibit 169, and it was



          25      admitted yesterday, Your Honor.  So that you can see the
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           1      entire animation?



           2      A.    Mm-hmm.



           3      Q.    So, now understanding that all of those pieces are in



           4      the web banner, does that change your testimony as to whether



           5      it's confusing just to see the one part in isolation?



           6      A.    I mean, it's obviously better because at least there's a



           7      learn more button and it says something about ID.  To vote in



           8      the November 6th election, you must show acceptable photo ID.



           9      So, it's better.



          10            It obviously doesn't tell people, you know, if they



          11      don't have an ID what to do, what I -- whether it has the



          12      driver's license again, and so forth but, yeah, it's better.



          13      Q.    Did you review of the testimony of any of the



          14      Petitioners' witnesses as to whether they had heard of the



          15      voter ID law and its requirements?



          16      A.    No.



          17      Q.    When you testified about the elements of the advertising



          18      campaign and what was done and what was not done, were you



          19      suggesting that the Department of State should have looked to



          20      another advertising buyer in a different group to develop a



          21      more, as you call it, effective campaign?



          22      A.    No.  I was suggesting that they should let people like



          23      Red House do what they often do, which is measure



          24      effectiveness, and also, that they not expressly say, no, we



          25      don't want to do that.  Because obviously if you care about
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           1      making sure people who are registered to vote can do so, you



           2      want to make every effort possible to inform them and to



           3      connect them with the information they need.



           4            So, I would just say, you know, why exclude it, when



           5      it's the only way to know if we're getting the job done.



           6      Q.    So, is it your impression that Red House or Harmelin or



           7      Bravo advised the Department of State to do things that they



           8      said they would not do?



           9      A.    I don't know.



          10      Q.    You don't know.  Okay.  You were talking -- let's go



          11      back to the drug ad.



          12            You said that the problem with the drug ad is that it



          13      told people that the activity shown in the ad was normative



          14      and acceptable?



          15      A.    Yeah.  I mean, I'm not sure if those are the words that



          16      exactly used, but the research on the effectiveness of that



          17      campaign showed that the more ads you were exposed to, the



          18      more prevalent you thought that drug use was in your age



          19      group.



          20      Q.    So, if you were exposed to ads that said it that it was



          21      normative and acceptable, and it reinforced bringing an



          22      identification card to the polls, that would actually



          23      reinforce that positive behavior in the same way?



          24      A.    I don't know.  I mean, it would -- it's possible.



          25      Q.    By inference, if the research on the drug ads said the

�

                                                                             957







           1      effect of showing this over and over was to reinforce the



           2      behavior shown, then showing the other one over and over might



           3      be expected to reinforce the behavior shown, correct?



           4      A.    Reinforce is a little different than changing people's



           5      impressions of how many people are doing drugs.



           6      Q.    Well, it doesn't it -- also?



           7      A.    To so it -- no, I was going to say --



           8      Q.    Sorry.  I didn't mean to step on your testimony.



           9      A.    No.  So, in these ads, I don't know if -- I mean, we



          10      have actual data against the drug ad, so we know what happened



          11      is that it increased their perception of how common drug use



          12      was.  In this case I don't know if, you know, the people



          13      showing IDs and saying "show it" increased how many people



          14      thought were, I guess, showing IDs because everybody was



          15      supposed to show IDs.  So I guess I'm not sure exactly how



          16      that translates.



          17      Q.    Are you aware that under the prior statute there was an



          18      identification requirement?



          19      A.    The prior statute; what are you referring to?



          20      Q.    That when people came to the polls, some of the people



          21      needed to show ID?



          22      A.    I think first time voters, wasn't it?



          23      Q.    No, actually, it wasn't.  It was every a person first



          24      came to an election district.



          25      A.    Oh, yes.
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           1      Q.    So any person who moved had to show ID.



           2      A.    Mm-hmm.



           3      Q.    Now, wouldn't you think that it would be harder for



           4      someone to have in their head, this may or may not affect me,



           5      I may or may not need to bring ID, than to get in their head,



           6      oh, wait a minute.  I'm going to vote.  I need ID.  It's a



           7      universal association between the two as opposed to perhaps.



           8      It may not -- do you understand what I'm asking?



           9      A.    I think so, but my understanding is that's a different



          10      ID requirement.  It didn't have to be a photo ID.  It didn't



          11      have to be a PennDOT issued ID and so forth.



          12      Q.    Well, does this ID have to be a PennDOT issued ID?



          13      A.    It can be a Department of State one now that that



          14      exists.



          15      Q.    Are you aware that it can also be one of a number of



          16      other kinds of ID?



          17      A.    Yes, I have seen that list.



          18      Q.    Okay.  So, it's not that it has to be a PennDOT ID?



          19      A.    Well, but it can't be -- you know, it can't be something



          20      that doesn't have a picture, and it can't be something that



          21      doesn't -- isn't issued by one of those particular places.



          22      Q.    Can you tell me -- how long have you been a resident of



          23      Pennsylvania?



          24      A.    About ten years.



          25      Q.    How many times have you moved during that time?
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           1      A.    Zero.



           2      Q.    When you first showed up to vote in Pennsylvania, can



           3      you tell me what the list of acceptable IDs was?



           4      A.    No.



           5      Q.    Okay.  Thank you.  I've been a little concerned about an



           6      undercurrent that I have seen in your work in the things that



           7      you have said publicly and in what you testified to today.



           8            I think today the way it came out was that it's



           9      important to make things as easy for people as possible.  In



          10      the article that you have forthcoming, you said that there is



          11      an emphasis on reducing cognitive demands.  Do you recall --



          12      A.    I'm not sure what context you're talking about.



          13      Q.    I have the article, and I can give copies if people need



          14      it, but I -- if I can just read this sentence.



          15      A.    Can you tell me what article it is.



          16      Q.    It's the article we discussed this morning.



          17      A.    Oh, on learning television.



          18      Q.    Your televised exposure to politics, new measures for



          19      fragmented media environments.



          20      A.    You're referring to where I'm talking about in survey



          21      research.  We want to make it easier for people to answer



          22      accurately questions about how much television that they have



          23      watched.



          24      Q.    You're actually -- yeah.  You're talking about the



          25      program list.  If I can read the paragraph, I think the
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           1      paragraph is enough to put it in context.



           2                      MR. WALCZAK:  What page?



           3                      THE WITNESS:  Can you tell me what page it is.



           4                      MS. HICKOK:  I'm not good with the pages.  Can



           5      you tell me what page it is.  It looks like four.  It's on the



           6      top right.



           7                      MR. WALCZAK:  Looks like the fourth page in



           8      this document at the top left.



           9      BY MS. HICKOK:



          10      Q.    I'll represent that I got this document off your



          11      website, and the paragraph says, "The program list approach



          12      advances two goals.  First, it decreases the cognitive demands



          13      placed on respondents.  When viewers watch TV, they likely



          14      think in terms of the program they watch rather than in time



          15      units, such as hours or days, or in terms of researcher



          16      designed categories of political programs.  Thus, it should be



          17      easier for respondents to recognize and report regular



          18      viewership of specific programs than to mentally tally summary



          19      amounts of time devoted to abstract categories of



          20      programming"; is that correct?



          21      A.    Yes.



          22      Q.    Does that reflect your position that it's important --



          23      A.    Position on survey measurement, yes.



          24      Q.    And your position that it's important in terms of



          25      anything that's conveyed to reduce cognitive demands to make
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           1      things as easy as possible?



           2      A.    This is about a survey research technique.  It's about



           3      how you ask people questions in surveys to get accurate



           4      responses.



           5            You can ask people questions like how much TV did you



           6      watch this week, and we'll give you an answer, even though



           7      it's massively inaccurate.



           8            The program list approach is a technique for increasing



           9      the accuracy of what they tell you because there is a -- they



          10      want to answer, you know, the question, and they're not going



          11      to sit down and think about each and every program they



          12      watched and how long they watched it and then mentally tally



          13      those.



          14            So, when we do surveys and we want people to report



          15      things accurately, we break it down for them.  And what we



          16      have found is in terms of memory, they're very accurate at



          17      recalling which programs they watch regularly.  They are not



          18      accurate at all at telling us how much TV on the whole they



          19      watch.



          20            So, in turns out to be a far more reliable and valid



          21      measure of television exposure to ask them and give them a



          22      list of Neilsen's top 50 program, and they tell us which ones



          23      they watch regularly.



          24      Q.    Now, do you recall giving an interview on an



          25      iCitizenForum?
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           1      A.    I don't know what that is.  Assist --



           2      Q.    ICitizenForum.



           3      A.    It must have been some kind --



           4      Q.    You gave an interview that's available on the web.



           5      A.    That's probably true.  I do a lot of interviews, but I



           6      don't know iCitizen, exactly.



           7      Q.    Do you recall during that you were asked questions about



           8      your perspectives on voter participation?  You would it help



           9      if we showed you part of the video?



          10      A.    Sure.  Do you know what year it was?



          11      Q.    I believe it was about 2008.



          12                      (THE VIDEO PLAYED AS FOLLOWS:)



          13                      "DR. MUTZ:  -- beyond wealth, gender and race



          14      and focussing on representatives and perhaps income levels and



          15      economic levels and gender and race and so forth, that's a



          16      much bigger problem than the fact that we have 75 versus 50%



          17      turnout.  If that 50% were a representative 50%, I would be



          18      fine with that."



          19                      "INTERVIEWER:  America has one of the lowest



          20      participations in the world to have a vote."



          21                      "DR. MUTZ:  It is, but I also think all of



          22      those comparisons are not that all fair.  Americans are asked



          23      to vote on absolutely everything:  Huge number of offices,



          24      huge number of referenda, especially in some states.  We are



          25      actually, I think, overburdened, as voters go, in terms of if
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           1      we were really to be in this ideal citizen that people have in



           2      mind and do all of our research and so forth, it would be a



           3      full time job.  The economy would have to grind to a halt.  So



           4      we ask an awful lot of American citizens.  On the one hand,



           5      Americans are kind of in love with the idea of having more



           6      say, and on the other hand, expecting people to do the amount



           7      of research that it would take to make that many decisions on



           8      an ongoing basis is asking a huge amount."



           9                      (THE VIDEO CONCLUDED.)



          10      BY MS. HICKOK:



          11      Q.    Is that your position; do you agree with what you said



          12      then?



          13      A.    Yes.  I agree that we do ask a lot of American citizens.



          14      We make it -- you know, we have registration requirements that



          15      many other countries don't.  The government assembles a list



          16      for them.  We do make people not only vote more often on more



          17      offices, we make them -- if they are going to make good



          18      decisions, it's a huge amount of information that you need to



          19      acquire.



          20            So, it's true.  I think the comparisons in many ways to



          21      other countries are often unfair because we do have a bigger



          22      burden.  We also, you know, don't vote on slates of party



          23      candidates and so forth the way they do in many other



          24      enterprises.



          25                      MS. HICKOK:  I have no further questions.
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           1                      MR. WALCZAK:  No questions, Your Honor.



           2                      THE COURT:  Thank you, doctor.



           3                      THE WITNESS:  I'm sorry.



           4                      THE COURT:  I think you're finished.



           5                      THE WITNESS:  Oh, okay.



           6                      MR. WALCZAK:  Your Honor, we would move in the



           7      exhibits we used with Dr. Mutz, so it's 2099a, b, c, d, 1941,



           8      2074c and b, 2094, 2095, and 1472.



           9                      MS. HICKOK:  Your Honor, to the extent that



          10      some of these may be excerpt or extracts, I would ask that we



          11      have complete -- I am not positive at this moment.  I haven't



          12      had time to review everything, but it appears that some of



          13      them were truncated versions, and I just wanted to make



          14      certain that it's the complete one that goes in.



          15                      We can admit them conditionally now, and then



          16      substitute if there's something that's not complete.



          17                      THE COURT:  I think you can get together on



          18      that on Monday morning.



          19                      MS. HICKOK:  Yeah.  We'll do that.



          20                      THE COURT:  Okay.



          21                      MS. HICKOK:  I just want that caveat.  Thank



          22      you.



          23                      MR. RUBIN:  Your Honor, one more housekeeping,



          24      Mr. Gersh, there was some discussion yesterday about what was



          25      before the Court previously in terms of the public education
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           1      campaign, and Mr. Royer didn't recall it.  Mr. Gersh made some



           2      representation and Respondents' counsel also made



           3      representations that there was evidence before.



           4                      Mr. Gersh had offered to put together the



           5      relevant excerpts in exhibits.  We have a package for you if



           6      you would like, so we wanted to offer that at this time, and



           7      Respondents have a copy as well.



           8                      MS. HICKOK:  Your Honor, we just received a



           9      copy today at the beginning of the testimony.  We have not



          10      been able to review it to determine anything about it.  If you



          11      would like, we can take that up Monday as well.



          12                      THE COURT:  Yeah.  I want you to meet about



          13      10:00 Monday morning, and have everybody meet here at 10:00.



          14                      MS. HICKOK:  Thank you, Your Honor.



          15                      THE COURT:  I noticed that we have a typo in



          16      the order that we can rectify.  If you go to page three, this



          17      is the order regarding Respondents' Motion in Limine.



          18                      In the last paragraph of the "therefore"



          19      paragraph as to Exhibit 1167.  Mr. Rubin, what should that be.



          20                      MR. RUBIN:  1677, Your Honor.



          21                      THE COURT:  It should be 1677.  So we have



          22      transposed that or done something to it that we shouldn't have



          23      done to it, so, I will make a correction and I'll file a



          24      corrected order.  Okay.



          25                      MR. RUBIN:  Thank you, Your Honor.
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           1                      THE COURT:  Thank you, counselors.



           2                      MR. RUBIN:  Have a good weekend.



           3                      THE BAILIFF:  Commonwealth Court is now



           4      adjourned.



           5                      (THE PROCEEDINGS WERE RECESSED FOR THE DAY AT



           6      1:19 P.M.)
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Pages 819..822

Fage ol%Y Fage oZl
1 APPEARANCES 1 EXHIBI TS
2 On behal f of Petitioners: 2 EXH BI T - PETI TI ONERS PACGE
3 3 2099 822
ARNOLD & PORTER, LLP: 2099b 822
4 M chael A Rubin, Esquire 4 2099¢ 838
David P. Gersch, Esquire 5 igg?d ggi
5 Whi tney Moore, Esquire 2067 876
6 ADVANCEMENT PRQJECT: 6 2094 891
Marian K. Schneider, Esquire 2095 899
7 7
PUBLI C | NTEREST LAW CENTER OF PHI LADELPHI A: Xxx 42 (don't know whose this is?) Xxx 929
8 Jennifer R Oarke, Esquire 8
9 ACLU OF PENNSYLVAN A: EXHI BI TS - RESPONDENTS PAGE
Wtol d Wal czak, Esquire 9
10 42 928
11 On behal f of Respondents: 10 217 856
12 PENNSYLVANI A OFFI CE OF ATTORNEY GENERAL: 213 862
. . . 11 158 864
Ti mot hy Paul Keating, Esquire 155 864
13 Kevin P. Schm dt, Esquire 12 177 868
14 DRI NKER BI DDLE & REATH 168 868
D. Alicia Hi ckok, Esquire 13 220 871
15 Todd N. Hutchison, Esquire 43 874
Ronal d P. DeJesus, Esquire 14 179 878
16 15
17 16
18 17
19 ig
2 20
21
22 22
24 24
25 25
Page 820 Page 822
1 WI TNESSES 1 PROCEEDI NGS
2 DIANAMJTZ - PETITI ONERS PAGE | THE BALIFF.  Commonveal th Court is nowin
3 gre“ ExExa_m ”f‘f"’” by Mi,:"é' Cf?k . :zi 3 session, Honorable Bernard L. MG nley presiding.
4 CoZtS?;ue:mDh?eLanz:\mﬁz:olnceblyl (l\)/:s V\};I cz.ak o 838 4 MR_KEATING Good norning, Your Honor.
Cross- Exami nation by M. Hi ckok 926 5 T : Good mor ni ng, al. . .
5 6 M RBN Your Honor, M. Vélczak will bein
6 7 anonent; but inthe neantine, we call Professor Diana Mitz,
7 8 and M. Vélczak will be doing the questioning as soon as he
8 9 gets here.
9 10 M WALCZAK  Good norning, Your Honor.
10 1 THE GORT:  Good nror ni ng.
1 12 D ANA MJTZ,
12 13 a wtness, having been first duly sworn, was
13 14 examned and testified as fol | ows:
14 15 DI RECT EXAM NATI QN
i: 16 BY MR WALCZAC
17 17 Q  God norning, Professor Mitz.
18 18 A Good norning.
19 19 Q | would like to show you what's been marked as Exhi bit
20 20 2099, which actually has four parts. It's the report, CV, and
21 21 the list of documents that you reviewed and resources.
22 22 Professor Mitz, I'd Iike you to look at what's nmarked on
23 23 the bottomright-hand corner of the page as 2099b. Do you see
24 24 that?
25 25 A Yes, | do
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Pages 823.. 826

Fage oZo

Fage o625

1 Q Do you recognize this docunent? 1 communication on public opinion, on attitudes toward the
2 A ItisnyCV. 2 political process, how people feel about politicians in
3 Q Isthisafair and accurate description of your 3 general and the political process, that sort of thing.
4 qualifications? 4 V¢ don't do what | would call political marketing work.
5 A Yes. 5 That is, we don't study howto persuade people to vote for one
6 Q I'dliketo go over this briefly. Wuld you tell us 6 candidate over another. That's sonething that, because of the
7 about your educational background. 7 way we're funded, we don't do any partisan vork.
8 A | areceived a Bachelor of science fromNorthwestern 8 Q S, there's no partisan political activity?
9 Uhiversity in 1984 with an enphasis on radio, television and 9 A Absolutely not.
10 film 1In 1985, | received a Mster's degree fromSanford 10 Q So, youdon't work for a political candidates?
11 University, and in 1988, a Ph.D. in communication from 11 A Nb.
12 Sanford. 12 Q Political parties?
13 Q Didyou have a particular focus for your Ph.D.? 3 A N
14 A Political communication. 14 Q  As part of your work, do you have the opportunity to
15 Q Canyoutell usalittle bit about positions you' ve held |15 review public education canpai gns?
16 since you got your Ph.D.? 16 A Frequently. And | teach doctorate |evel courses that
17 A M first acadenic job was at the Uhiversity of 17 are to students who will do communication canpaigns in all
18  Wsconsin, Mdison. | was there for about ten years. After 18 kinds of areas, not just in the political ream but also
19 that, | was at Chio State University, and beginning about ten |19 health communication and so forth,
20 years ago at the University of Pennsylvania. 20 Q  Andif youlook at last page of your CV, is that the
21 Al three of those places, | held joint appointments as |21 courses taught? Is that a description of what it is you
22 atenured menber of the faculty in both political science and |22 teach?
23 communi cati on. 22 A Yes.
24 Q V'l cone back to that. Let's focus on your nost 24 Q  Both graduate and under graduat €?
25 recent position, whichis at | believe you said the Uhiversity |25 A Mrhmm

Page 824 Page 826
1 of Pennsyl vania? 1 Q Llet'stalkalittlebit about your expertise, and you
2 A Mahmm 2 saidpolitical communication. Tell us what that entails.
3 Q  Tell us about your positions there. 3 A Political commnicationis all forns of communication
4 A | ama menber of the faculty of the Annenberg School for | 4 that affect the citizens' relationship to the political
5  Comuni cation as well as a faculty menber in political 5 process. Wether they feel included init or not, whether
6 science. | run something that's part of the Annenberg Public 6 they feel politicians represent themor not, and so forth.
7 Policy Center that's called the Institute for the Sudy of 7 So, we look at levels of public know edge about issues
8 (tizens and Politics. 8 of the day as well as, you know, attitudes toward them
9 This institute is basically set up to study politics 9 whether they perceive a given policy as beneficial,
10 fromthe citizen's point of view W do research on all kinds |10 detrinmental to thenselves, the commnity at large and so
11 of non-electoral consequences, political process; and by that |11 forth.
12 | nean, we study levels of civic know edge, how nass nedi a 12 Q Canyoutell usalittle bit about your research areas?
13 contributes to levels of civic know edge, what kinds of things |13 A Qurrently, | amfinishing a book this summer called In
14 the nedia chooses to enphasize and so forth. 14 Your Face Politics that is a study that involves both
15 And ny particular positionis an endowed chair, that's 15 experinental and survey based work on how citizens are
16  between political science and Annenberg; and it was originally |16 affected by incivility in political discourse.
17 endowed by V@l ter Annenberg to try to build bridges between 17 | have done many studies on this, and amputting them
18  those fields. 18 together as a book. Chviously, we're all aware of the
19 Q  Does the Annenberg School have a particular focus? 19 incivility inpolitical discourse and it does have
20 A It does all kinds of communication. 20 consequences for how peopl e relate to the political process,
21 Q  But it isspecifically focused on communications? 21 how they think about politicians and so forth.
22 A Rght. 22 | also amworking on journal articles and a subsequent
22 Q Tell usalittlehit about the types of communications 23 book that has to do with public perception of the |egitinacy
24 that you study. 24 of the political process and the electoral process. Looking
25 A | study the inpact of both mass media and interpersonal |25 at what nakes people feel that they're willing to go along
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Fage oZ/ Fage oZdY
1 wvith an outcome of an election, even when it isn't their 1 Awardinpolitical commnication for work | have done since |
2 preferred outcore. 2 started inthe field.
3 Q MNow starting on page four, there's what 1ooks like a 3 Q  Yousadonly one person gets that a year?
4 list of books and then refereed journal articles and book 4 A CQorrect. |'mnot even sure it's awarded every year. It
5 chapters? 5 nmay be every other year. | don't know
6 A M hrm 6 Q  Wat other significant awards mght you point us to?
7 Q  Aethere particular books you might want to point usto | 7 A | guess the one that's nost significant tomeis the
8 as representative of your work that would be relevant to this 8 American Association of -- |'msorry, the Averican Acadeny of
9 case? 9 Ats and Sciences Fellowship. | was elected a Fellow of the
10 A VeI, Hearing the Gher Sde is a book that many people |10 AAAS not that |ong ago.
11 feel isrelevant to legitimacy in particular, and how the 11 [t's an organization with a very esteened history. It
12 public views the political process. It addresses issues of 12 wes originally created by the founders of the country at the
13 polarization, conpromse and so forth and looks at the inpact |13 time of the Averican Revolution, to try to bring acadenics to
14 of surrounding yourself with Iike-mnded versus diverse others |14 -- acadenic know edge to bear on matters of public policy, and
15 interns of their political viewpoints and howthat affects 15 that is an avard that you're elected to by people outside your
16 people's political behavior. 16 discipline. So, it -- your reputation has to go beyond
17 Qher books here, they all cross over in various ways. 17 political science or communication in order to receive that
18  Inpersonal Influence |ooks at how nass nedia influences our 18  honor.
19  perceptions of mass opinion and behavi or in ways that don't 19 Q  Wen you say people outside of your discipline, what,
20 always correspond to what's really out there. And by virtue 20 for exanple.
21 of shaping those perceptions, it also shapes people's 21 A Physicists, mathenaticians, so on, so forth. You're
22 behavi ors. 22 voted in by the pre-existing Fellows, and it covers all of
23 Q | note on your CV, you have got one, two, three, four, 23 those areas, so only those people in the field who know the
24 |ooks like four-and-a-half pages of articles, and those are 24 posi tion.
25 all articles that you personal |y worked on or have been the 25 | have been involved in many cross-disciplinary kinds of
Page 828 Page 830
1 lead author on? 1 endeavors through the National Science Foundation and as a
2 A They're peer reviewed journal articles. That's really 2 result ny work is interdisciplinarian and known across
3 the currency in ny discipline when there's quantitative work 3 miltiple disciplines.
4 involved. Particularly, most of the tine we get out the 4 Q Lastly, on page eight of the CV, you have a section on
5 technical details of our studies in journa article formand 5 professional service. Tell us alittle bit about that.
6 eventually, when we want to sort of put greater enphasis on 6 A  I've-- since | have been elected a Fellowof AAAS |
7 the bigidea, we put theminto a book manuscript. 7 have also been involved in selecting new menbers. |'ve also
8 Q  Wat do you nean by peer reviewed? 8 served for nany years on the Anerican National Hection
9 A Peer reviewed neans they go out and are anonynously 9 Sudies Board of Querseers, and that's the |argest electoral
10 reviewed by other menbers of your discipline. They don't know | 10 behavior project in the thited Sates.
11 whose work they're reviewng at the time. It's a very 11 Q  Wat do you mean by electoral behavior?
12 conpetitive process. The top journals have about a 5% 12 A It'sastudy that's funded by the National Science
13 acceptance rate. You go through a I ot of objections. 13 Foundation to -- around every presidential election year, also
14 Q  MNow back on page two of your CV, | note there's sone 14 often they study mdtermelections as well. It's a group of
15 honors and awards. Can you tell us alittle bit about those? |15 people that get together and plan that project, and make sure
16 A Sue 16 that the noney is being spent wisely.
17 Q  Let e ask you, what is a Lifetime Career Achievenent 17 Q  Mdwhat isit inparticular that the project |ooks at?
18 Award in pol comfrom-- political science, political 18 A There's public information about candidates, what peopl e
19 comuni cations fromAPSA? Wiat is APSA? 19 are learning during the course of a canpaign. How they feel
20 A The Anerican Political Science Associationis the 20 about the electoral process after it's over. Al of those
21 largest professional organizationin political science. It 21 kinds of things are incorporated.
22 basically has a small nunber of Lifetime Career Achievenent 22 [t's also ahistorical time series. This study has been
23 Awards for all of your contributions to the discipline during |23 going since the 1940s. It's one of the few sources we have of
24 the course of your career. 24 over time know edge of levels of public information and public
25 In 2011, | was averded the Lifetine Career Achievenent 25 invol verent and so forth.
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Pages 831..834

Fage ool Fage ocoo
1 Q S youlook at the public's perception of the political | 1 A Vell, it was after | received ny B.S, but before | went
2 process? 2 to graduate school. | graduated early fromNorthwestern, and
3 A Qorrect. 3 then got ajob at Leo Burnett.
4 Q  Andyoulook at the influence of what, for instance, 4 Q  Wat is your background in marketing?
5 politicians or governnent |eaders are saying on the public? 5 A Al of the kinds of things that we do at the Annenberg
6 A Exactly. 6 School are designed so that we can place our students in
7 M WALCZAK  Your Honor, we woul d proffer 7 mrketing positions of all kinds. In fact, many of ny
8 Dr. Mitz as an expert in political communication and political | 8 graduate students are in narketing positions, either in the
9  behavior. 9 context of advertising and public relations or in some cases
10 M. HOKXK  Your Honor, may | voir dire this |10 they work for, say, the COC working on health infornation
11 witness, please. 11 canpaigns, that kind of thing.
12 THE QORT:  Sure. 12 Q  MNow you provided sone statenents here about the
13 M. HOKXX  Thank you. 13 non-partisan nature of your role. Are you aware that many of
14 CROSS EXAM NATI ON N QUALI FI CATI ONS 14 the Professors at the Lhiversity of Pennsylvania have been
15 BY M HXX 15 very vocal in their opposition to the photo ID|aw?
16 Q  God norning, Professor Mitz. 16 A N I'mnot.
17 A God norning. 17 Q  Aeyou avare that there was a synposiumheld at Penn
18 Q  Have you any background in advertising? 18 last year at which one of the centerpoints was presentations
19 A Yes, | do. 19 about photo ID and about other things Iike that?
20 Q  Wat is your background in advertising? 20 A MNo, I'mnot. | don't think those were people fromny
21 A | worked for Leo Burnett in Chicago. 21 department, because | wasn't awere of it.
22 Q Hwlong did you do that? 22 Q  MNow you're actually in two departnents; is that
23 A Ashort period of time. It was before | went to 23 correct?
24 graduate school . 24 A Qorrect.
25 Q  Wat was your role there? 25 Q  And you also work with people like Professor Gol dnan who
Page 832 Page 834
1 A | worked in the research department and | worked on a 1 isinanother department; is that correct?
2 nunber of accounts, including O dsnobile, MDonalds, dad. 2 A Professor Gl dman?
3 Qad Wap, that kind of thing. 3 Q Haeyounot? | thought | sawthat you had co-authored
4 Q  Wat didyou do for those accounts? 4 some materials with Professor Gl dman?
5 A Ve did research on everything fromcomwercial s they 5 A HisnowaPhD H was ny graduate student.
6 produced to lifestyle research to try to chart future trends 6 Q  (Ch okay.
7 that woul d affect the advertising, and to be incorporated into | 7 A  And he's in the Amnenberg School .
8 the advertising. 8 Q  Heisin Anenberg?
9 Q  Andyour particular role in that, what kind of thingdid | 9 A  Yes.
10 you particul arly undertake as your tasks? 10 Q  Ckay. You alsoin your sources have cited extensively
11 A | didall kinds of things. | ran focus groups, when 11 to two of the witnesses who have been in this case, or are
12 needed. | analyzed data that we collected. | analyzed large |12 [listed to beinthis case. (heis Dr. Barreto and oneis
13 scale databases on lifestyle changes in the Uhited Sates. 13 Dr. Mmnite. Have you talked to either of those peopl e?
14 | gave presentations to clients at, you know corporate |14 A No, | have not.
15 headquarters of MDonald's, places like that. Wde variety of |15 Q  And how did you cone to testify here today?
16  things involving eval uating advertising effectiveness. 16 A | was called and asked if there was soneone at the
17 Q  Mndyou said you did that for a short period of tine, 17 Annenberg School who was an expert on information canpai gns
18 right? 18  who can eval uate a communi cation canpaign.
19 A Rght. 19 Q  And have you testified in any other cases?
20 Q  Hownmch tine? 20 A MNot incourt, no. Wen | was at Chio Sate, | was hired
21 A It's been so many years ago, |'mnot sure exactly. 21 by the Sate of Chio as an expert witness in a case invol ving
22 Probably under a year. 22 the Chio Sate lottery. It was settled. | didn't end up
22 Q  kay. And you said it was many years ago? 23 appearing in court, but | did prepare naterials for the state
24 A Yes. 24 on behalf of the state lottery.
25 Q  Hwnany years ago? 25 Q  Soyou have not yet had any court find you qualified to
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Fage o6oo Fage oo/
1 testify? 1 likethis, if they try to neasure nedia exposure at all.
2 A N 2 Because we have --
3 Q  Andyou talked about the fact that you have been doinga | 3 Q  Have you --
4 lot of study on know edge and citizens' know edge and that 4 A -- the evidence that the other nethods are poor.
5 kind of thing. You actually have a publication posted onyour | 5 Q  You're saying that everyone has?
6 website that's forthconing that's talking about -- | think I 6 A | don't knowof anyone who is nmeasuring it the ol d way.
7 left it over here. | believeit's called Tel evised Exposure 7 Hther they're not doing it at all or they're measuring it
8 toPolitics: New Masures For a Fragnented Media Environment? | 8 like this.
9 A Correct. 9 The ol d fashi oned neasures that were used were sinply
10 Q Isthat correct? 10 asking peopl e, you know how much news do you consune on an
11 A Yes. 11 average day? V& now know those are vastly inaccurate. Partly
12 Q Adinit are you describing an experinental nethod that |12 because we don't even agree on what news i s these days.
13 you have worked up to nmeasure the way that people gain and 13 Q Interns of what you are neasuring here, it's all being
14 assinlate know edge? 14 measured based upon the way the consurer responds to
15 A Thisisnot an experimental study. | do do experiments. |15 information; is that correct?
16 This particular study is based on five ways of panel data 16 A Wat we're asking people are itens that have to do with
17 during the course of the 2008 canpai gn where we're tracking 17 know edge that they can acquire fromnass nedia during the
18 levels of political know edge over time, and |ooking at that 18 course of a presidential election. So, they acquire it or
19 inrelation to the amount of nedia that people consune. 19 they don't.
20 Q Didyounot say that the study of nedia effects outside |20 Q  And that knowledge is related primarily to candidates or
21 of experimental context could benefit fromrepeated 21 the candidates' perspective, is that correct?
22 neasurement of dependent variables in order to avoid 22 A CQorrect. Because we are trying to prove measurenent of
23 confounding individual differences with effects? 23 studying levels of citizen know edge during canpai gns. ¢
24 A Yes, that's correct. 24 focus on asking peopl e what they knew about candi date issue
25 Q Andisn't this article pervaded throughout with 25 positions.

Page 836 Page 838
1 references to the fact that it's newand innovative? 1 M. HOKK Ckay. Your Honor, | don't think
2 A It isnewandinnovative, yes. 2 this witness has anything to answer as to the questions that
3 Q kay. So, it's not something that's been generally 3 are before this Court, and | woul d move that she not be
4 accepted or adopted throughout the country? 4 adntted.
5 A N, it has. Infact, the Averican Nationa Hection 5 THE CORT:  V¢'I1 refuse that.
6 Sudies sawthe article before it was actual |y published, and 6 CONTI NUED DI RECT EXAM NATI ON
7 decided to change the way that they neasure nedia exposure 7 BY MR WWCA
8 based on the evidence we provided. So, it's already had a 8 Q  Professor Mitz, if you look at Exhibit 2099c?
9 very big inpact on neasurement in the field. 9 A Yes.
10 [t's along-termproblemthat self-reports of people's 10 Q  Wat isthat?
11 levels of media exposure tend to be pretty inaccurate, because |11 A It is alist of materials that you had me read before |
12 they either don't remenber how much redia they have consumed, |12 wote ny report.
13 or they remenber only certain things and not others. So, it's |13 Q  Now are there sone other materials that you may have
14 very hard to measure by just asking people. And as a result, |14 looked at since then?
15 there have been many efforts to inprove neasurenent of 15 A Yes. | knowwe didn't have the final versions of the
16  exposure in observational studies. 16 ads intine for filing the report, so I've reviewed those
17 Qursisthe first one to offer panel evidence that this |17 since we have received themafter the report was due.
18 neasurenent actual |y does predict what people are getting from | 18 | al'so, you know, consulted the literature inny field
19 nedia over time and how much they're | earning. 19 on information canpaigns and so forth.
20 Q s there anything other than that one organization that |20 Q  Wien you say "we had not received the ads, the final
21 would say that this has been generally and pervasively 21 versions of that, the ads," to your know edge, was that ads
22 accepted? 22 that we received fromthe Respondents in this case?
23 A Yes. There are many other scholars using this approach |23 A Yes.
24 now People who are studying -- anyone with an interest, 24 Q  Have you al so been | ooking nore recently at the
25 really, in studying media exposure has shifted to a method 25 Department of State and PennDOT infornation regarding voter 1D
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1 that's on their website? 1 ve vant.
2 A Yes. 2 [f you know the goal s of the canpaign upfront, you
3 Q Sovyouve maintained kind of up to date -- 3 engineer some way that you can assess how they're doing al so
4 A Roght. Asrecently as a few days ago. 4 relate.
5 Q  And Exhibit 2099d, what is that? 5 Inthis particular case, in reading through these nany,
6 A  These are additional pieces of scholarly work that were 6 nany naterials, the only thing that | sawthat could qualify
7 referenced in ny report. 7 as an effectiveness metric is really the nunber of peopl e who
8 Q MNow we'regoing to talk about three opinions that 8 got the Department of Sate ID, and that was 17,000 out of --
9 you'regoing torender inthis case. Let's start with the 9 | knowthere are many different estinates of how many people
10 first one. 10 don't have it, but evenif you go wth a very conservative
1 Do you have an opinion to a reasonabl e degree of 11 estimate, it's, you know of 100,000, it woul d be only 17%
12 professional certainty whether the Cormonweal th's nedia and 12 So, that is not a very good result to have.
13 education canpaign reached its goal s of, A insuring every 13 Q  Wen you say 17,000 Departnent of Sate IDs, are you
14 eligible Pennsylvania voter knows that they need a certain 14 including the PennDOT IDs that were issued for voting
15 type of IDto vote, and B, insuring every eligible voter is 15  purposes?
16 prepared wth photo IDon Hection Day and is able tocast a |16 A | don't think so. | think that's the Department of
17 vote? 17 Sate.
18 A Yes. | think given those stated goals, | amvery 18 Q Al right. Ae there standard practices in the field
19 confident that they didn't achieve them 19 for conpetently or well executing an information canpai gn?
20 Q  CQould you sunmarize or just -- we'll go throughit in 20 A There absolutely are, and the reason is that so much
21 nore detail, but just briefly summarize the basis for that 21 noney has been spent and wasted on infornation canpaigns. o,
22 opinion? 22 the Federal Governnent, the National Research Council,
23 A Wthrespect to the first goal of informng every 23 actually pulled together a group of academ cs who were nost
24 eligible voter about the newvoter IDrequirenents, ny biggest |24 deeply involved in the formlation of information canpaigns,
25 concernis that the "showit" canpai gn nessage was never 25 had this commssion put together a list of best practices, and
Page 840 Page 842
1 pretested at all, and pretesting is a standard practice. It's | 1 these are videly fol | oned.
2 very quick, very inexpensive, where you find out -- 2 ['msure the list will have additions over tinme because
3 Q I'msorry, inexpensive or expensive? 3 the nedia environment is changing and so forth, but they're
4 A Inexpensive, yes. Wiere you sinply find out, did people | 4 certainly wdely taught and well understood to be any serious
5 understand that message the way that you intended it. Thisis | 5 information canpaign should fol | ow those.
6 one of the standard practices when |aunching any kind of 6 They include a large nunber of recomendations, but the
7 information canpai gn. 7 basic ideais, you know you have to start out a canpaign with
8 The reason it concerns ne is because | don't know that 8 sone pretty well defined goals and some sort of netric for
9 people understood "showit" to nean what was intended by the 9 finding out whether you're achieving those goals down the
10 vendors. | can't say definitively one way or another on that |10 road.
11 one. 1 You al so have to do some research on your target
12 (n the second goal, | feel very strongly that it would 12 audience to find out, you know what are the kinds of
13 have been extrenely difficult for people to find out about how |13 inpedinents they face to conply with whatever it is you are
14 to obtain free ID mainly because, as M. Royer mentioned 14 trying to get people to do ultinately. Beyond that, a message
15 yesterday, they purposely did not nention it as part of the 15 pretesting is sonething that is absol utely essential, and the
16  canpai gn. 16 reason is because --
17 Q  Ae there any neasurable netrics? 17 Q  I'msorry, what do you nean by message pretesting?
18 A (e of the higgest oversights | think inthe entire 18 A Wuallyit's something as quick and easy as getting
19 canpaignis that we really don't have effectiveness netrics 19 together 15 people for a focus group or maybe 15 peopl e that
20 built into the canpaign to know how nany people got the 20 you pay $20 bucks each to come watch the ad and then you ask
21 message, how many peopl e understood it, how many peopl e 21 thema series of questions like, well, what did you understand
22 responded the way that, you know they had hoped and went and |22 this ad to be saying? Wat did you renenber fromthe ad? If
23 called or went to the website and so forth. 23 you were watching this ad at hone, you know how woul d you
24 Effectiveness netrics are extrenely inportant in 24 respond? Wat would you think of it? Wat's the relevance to
25 executing a canpai gn because obviously, effectiveness is what |25 you, and so on and so forth.
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1 Q I'msorry, isthat -- is that something that can be done | 1 about canpaigns that really didn't have the desired effect and
2 quickly, easily, and inexpensively? 2 didn't achieve the goal s?
3 A Yes, inunder 24 hours. Wen | worked at the ad agency, | 3 A Yeah. Unfortunately, there are an endless nunber of
4 it was Leo Burnett's rule that nothing went out if the message | 4 them
5 hadn't been pretested, so we often did it overnight. It was, 5 There are -- one of themthat | think illustrates really
6 again, not expensive to do, and it I think prevented a lot of 6 wvell the problenms of judging whether a message is effective or
7 headaches, because people who are really close to a nessage 7 not without any kind of actual viewer reactionis an
8 have a hard time knowing that others are not thinking about it | 8 anti-pollution canpaign that was done many years ago.
9 as deeply as they are. And as a result you really have a 9 It featured a Native Anerican in a canoe, and he starts
10 tendency to fall in love with your own nessage and not 10  canoeing through a pristine wlderness on a river, and
11 necessarily accept the fact that, you know people didn't 11 gradually, the water becones more and nore littered until he
12 understand it the way you intended themto. 12 is clearly near a metropolitan area, and people are dunping
13 Q  So, have you had experiences or eval uated canpai gns 13 trash out of their cars into the river.
14 where peopl e thought it was an effective message and, as it 14 Q Isthat the one where he's got the tear --
15 turns out, people were not understanding it in the way they 15 A That's what | was about to say. A the very end for
16 intended? 16 enphasis, and | think it is a very emtional ad, you see the
17 A (h, absolutely. There are nany of them There are sone |17 Native American shedding a tear.
18 exanples that are -- | would say, shocking in the sense that 18 And then the tagline at the end is, "people start
19  sonetines they not only didn't work well, they actually 19 pollution, people can stopit." And this ad won all kinds of
20 backfired and produced consequences opposite of what wes 20 creative awards; it was beautiful. It was a very, very pretty
21 intended. 21 ad, very creative and so forth,
22 The one |'mthinking of right nowis the national 22 Again, unfortunately, the data showed that it didn't
23 anti-drug canpaign that was done during the 1990s. This 23 have any effects at all on litter, and the main reason was
24 canpaign, hillion dollars was spent onit. 24 that it didn't tell people what to do. It said, "people start
25 Q  Wat -- just -- so maybe we can recal| what that 25 pollution, people can stopit.”

Page 844 Page 846
1 canpaign was, what were kind of the elements of that canpaign? | 1 And so, yeah, people agree with that idea, but they
2 A It wasaTVcanpaignprimarily, and it was directed at 2 really didn't know what they were supposed to do to help
3 teen-age Anericans with the desire to reduce illegal drug use. | 3 inprove the situation. As aresult, it wasn't effective, even
4 Again, it had an anazing |evel of reach and frequency, 4 though it wes very pretty.
5 nmeaning that 95%of the target audience used in this age group | 5 Q  Qve us maybe one nore exanple of a prominent ad
6 wvere exposed to these ads in media, two or three tines a week. | 6 canpaign that did not achieve its intended goal .
7 Sothat's -- 7 A (Oefromthe health realmwhere there are a lot of
8 Q 200 you said? 8 information canpai gns done was one that was designed to
9 A  Twtothree times a week. 9 prevent the spread of HV by encouraging condomuse, and the
10 Q (h twoto three tines. 10 nmessage that the canpai gn vendor deci ded on was to encourage
11 A Yes. That's alot. And what the evaluation of this 11 people to talk to their partners. And the idea was, you know
12 project told us was that, the more you were exposed to those 12 get people to talk about it, and they' Il be more likely to use
13 ads, the more likely you were to initiate narijuana use. 13 condons.
14 And obviously, it was not their intent in spending all 14 Vel |, the canpaign was actual ly extremely successful as
15 of this money. Turned out that what happened was that by 15 encouraging people to talk to their partners. They had lots
16 virtue of featuring teen-agers and drugs in the ads, they 16 of evidence that it work it worked on that front. The problem
17 created the inpression on teen-agers that it was a nore 17 wvas, the message had tol d people that talking to your partner
18 socially acceptabl e thing and that more people were doing it; |18 reduced your risk. So, as aresult they felt like they really
19 and as aresult, it increased the nunber of people who 19 didn't need to use condons.
20 initiated marijuana use rather than decreasing it. 20 So, again, it was especially unfortunate because the
21 So, that's obviously a big di sappoi ntnent, and 21 people who were most likely totalk to their partners were
22 obviously, not money well spent. 22 also the most sexually active, and thus high-risk people, and
23 Q  Yousaidthat was a hillion dollars for that canpai gn? 23 so, the more they talked about their previous sexual
24 A Rght. 24 experiences, the more their partner felt they were not at
25 Q Do you have any other exanples you can give us briefly 25 risk, when they were actually at heightened risk.
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1 So, again, another exanple of a canpaign that didn't 1 Those kinds of things that tell you explicitly why you

2 wvork out the way it was intended. 2 mght vant to take this next step are extrenely inportant to

3 Q S, does that all gotothe point that it's inportant to | 3 nmotivate people to do that.

4 oth do some kind of evaluation in the nessage devel oprent as 4 Q  Ckay. And then, but whenin terns of followthrough,

5 well as at the end of the canpaign to assess whether it's been | 5 would that also include that, at the point where the person

6 effective? 6 does what they have been asked to do, should there be some

7 A Yes. Message testing, as | said, is inexpensive, quick 7 assessnent of what happens then and how that works?

8 and easy; and you always went to do that to make sure that 8 A Yeah, you need to nake it as easy for themas possible

9 people are understanding things the way you want themto. 9 because you're obviously asking themto take the initiative;

10 And al so that, you know, even these kinds of situations |10 and once they have done so, you want to make sure that they

11 we'retalking to themfive mnutes after they have seenit. 11 can get what they need quickly, easily and so forth.

12 If they don't renenber and understand it five mnutes |ater, 12 V¢ know that the more of an investnent people have to

13 they're not going -- when they're out in the real world where |13 nmake in terns of tine, noney, and inconvenience and so forth,

14 they're distracted by other things, they are not going to 14 the less likely they are to doit.

15 renenber it at all. If anything, it's a very |owbar for 15 So, once they take that step, you have to be there and

16  nessage testing. 16 imediately ready to help them

17 But inadditionto that, one of the things that the 17 Q  MNow are there sone types of canpaigns that are more

18 National Research Council is very, very enphatic about 18 difficult than others? | know Mss H ckok asked you about

19 incorporating into communication canpaigns i s what we call 19  your early advertising work and you mentioned MDonal d's and

20 formative eval uation. 20 dad. Avethere different types of canpaigns wth different

21 Wat that means is that you don't -- nost of the money 21 degrees of difficulty?

22 incanpaigns is spent on airing ads. Mdiais expensive, and |22 A Yes, there are.

23 televisionin particular. Wiat they recommend doing is you 23 Product advertising is sonething that's different from

24 start your canpaign in one snall area 24 promoting information acquisition. Again, nost advertisingis

25 In the case of something like voter ID, it can be a 25 product related; and in many cases, all you're trying to get
Page 848 Page 850

1 particular nmetropolitan area, sonething like that; and you 1 people todois, you know pick a different breakfast cereal

2 start your canpaign, and then you | ook at the measures of 2 off the shelf when they're already at the grocery.

3 effectiveness. Hwnany calls are you getting. How many 3 So, making peopl e avare of your brand and the cereal and

4 people are going to the website and so forth. Then you 4 soforth means it's a very lowcost thing for themto do to

5 fine-tune the canpai gn based on what you learn fromthat 5 try that new cereal .

6 experience. Wat kinds of things are people msunderstanding. | 6 Inthis case, what we're trying to get people to dois

7 Aewejust not getting any reaction at all here or what. 7 considerably nore involved. Wt we know frompast experience

8 That prevents you fromspending a | ot of noney on a 8 ininformation canpaigns is that the lower the cost and the

9 nmessage that may not be acconplishing what you want. 9 higher the benefit for them the nore likely the canpaignis

10 Q  Another one of the best practices you identify in your 10 to work; and one of the exanples | nentioned in the report of

11 report is aneed to pay attention to fol lowthrough. Wat do |11 a canpaign that worked quite well was information canpaign for

12 you nean by that? 12 sudden infant death syndrone, crib death.

13 A Followthrough is particularly inportant in canpai gns 13 Q Isthat SOSfor short?

14 wvhere you want peopl e to do sonething after view ng the ad; 14 A SIS yes.

15 and inthis case, followthrough neans either calling the 15 Basi cal |y, those ads tol d people, encouraged people to

16 hotline or it means going to the website for nore information. |16 put their babies to bed on their backs rather than on their

17 You have to give people a reason to do that. You have 17 stomachs as a nmeans of preventing crib death.

18 to encourage themto do something that takes their own 18 Again, this was easy to do. It doesn't take more tine

19 initiative, and you know, the way that you usually do that is |19 and energy to put themto bed on their backs than their

20 by telling themwhy they might want to do that. 20 stomachs, and obviously, the benefit is huge. And in fact,

21 You know, in the case of voter ID, you would want to 21 that television canpaign demonstrated a 50%reduction in crib

22 tell them if you need an ID, call this nunber. Get one for 22 death and so, it was very, very worthuhile.

23 free with no documentation, or if, you know, if you're not 23 Q  MNow and you were in the courtroomyesterday for Deputy

24 sure you have an appropriate ID, you can get nore information |24 Secretary Royer's testinony; is that correct?

25  here. 25 A Yes.
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1 Q  Adyou heard a good amount of his testinmony about how 1 sectionthat's titled nature and scope of the project?
2 much noney they had spent on the canpaign. 2 A Mehm
3 I's money a good predictor of success? 3 Q  CQouldyoulook at that last paragraph there. It says
4 A N, it'snot, overall. Anuch better predictor of 4 the primary goal and coul d you read that.
5 success is how many of the standard practices that you follow | 5 A "The primary goal of this canpaignis to informvoters
6 Ve knowthat even if you followall of them you're not 6 of the newrequirenments, and insure that no one wll be denied
7 guaranteed success; but the more of those best practices you 7 theright to vote because of the newlaw The messaging under
8 follow the higher your probability of success. 8 this canpaignis strictly limted to voter education with a
9 You can spend a ot of money and you can have things 9 strong focus on the photo identification requirenent. \oters
10 backfire as in the case of the anti-drug canpaign, and you can | 10 nust know that they must bring photo identification to the
11 al'so spend snal I er amounts very wisely and get the desired 11 polls, and if they do not have acceptable photo
12 result. So, it really has more to do with how mich thought 12 identification, they must know howto obtainit."
13 was put into the canpaign. 13 Q I noteinthat third sentence there, it says the
14 Q | vant toturn nowto the actual "showit" canpaign. 14 nmessaging under this canpaign is strictly linted to voter
15 Wiat were the Commonveal th's goals in the canpaign? @ ahead. |15 education, it says, with a strong focus on the photo
16 A M understanding fromthe RFGs that went out for -- to 16 identification requirenent.
17 vendors was that they had a variety of different statements 17 A Rght.
18 and goals; but it whittled down to two things: e, to let 18 Q Isthat right?
19  everybody who was an eligible voter in the state now that 19 I'n your opinion, was the canpaign designed to reach each
20 there was a voter IDlaw and that they needed photo ID and 20 of these two goal s?
21 then secondly, to tell people who didn't have it how they 20 A VeI, it's difficult for me to say how well designed it
22 coul d go about getting it. 22 was to acconplish the first goal; that is, informng people
22 Q I'dlike to put up Petitioners' Exhibit 1941. Do you 23 about the newlaw |'msure some people probably did, and
24 recogni ze this document? 24 others did not get the message.
25 A | do 25 Inpart, | say that because the "showit" canpaign has
Page 852 Page 854
1 Q  Andwhat is this? 1 sone anbiguity inherent in the message. So, without any kind
2 A Thisis the RRQthat went out to the vendors. 2 of message testing, |'mnot positive about that. | can't say
3 Q  Couldyougotopage | believeit's 26. 3 one way or another. V¢ don't have any evidence of
4 M KEATING You have 26 and 29. Hwnmany do | 4 effectiveness in conveying that information.
5 e have here? 5 Interns of the second goal, "knowng howto obtain
6 M. HKX 12, 6 photo identificationif they don't have it" | really didn't
7 M KEATING ¢ have 12 pages and a bl ank 7 see that enphasized at all in the nedia canpaign. So, | don't
8 page after that, Mic. 8 think they coul d have acconplished that.
9 M5 MOCRE  What do you have? 9 Q (nthe actual message, let's talk about that in terns of
10 M KEATING 12 to 29 and then a blank page 10 the first goal of inforning people in the "showit" canpaign.
11 after that. 11 Canyoutalktousalittlebit about that.
12 M. MOORE Let me see if | have another copy. |12 A V@I, the "showit" canpaign was designed as a double
13 THE QOURT.  They nay all be that way. 13 entendre, neaning that it meant two different things at the
14 M KEATING Is yours the same way, Your 14 sane tine, nmeaning it meant show your enthusiasm and it al so
15 Honor? 15 rmeant show ID, but it wasn't always clear what "it" was when
16 THE CORT:  Mne is the sane. 16 they were saying "showit" in these messages.
17 M5. MORE Let's use this one instead. Sorry |17 So that's why | say I"'mnot really sure people
18 about that. 18  understood themthe way that they intended.
19 BY MR WLCZAK 19 Q  Yousaidyoure not sure about the message there or how
20 Q | believeit's on page 26 of 29; is that right? 20 it mght have been perceived. Are you aware of whether they
21 A Wat I'mlooking at, | think you mean it says where the |21 did any kind of -- they being the Comonweal th, did any kind
22 Department is committed to ensuring that every eligible voter |22 of pretesting or fornative eval uation?
23 isinformed of the newrequirenent and is prepared with photo |23 A They did not.
24 identification on Hection Day and is able to cast a vote. 24 Q  And are you aware of whether even the vendor for
25 Q MNow if weturnto the bottomof page 25, under the 25 producing the creative work for the Cormonweal th indicated
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1 that this was an inportant elenent? 1 A \ell, again, it's pretty, and it looks very
2 A Yeah, | read the deposition fromQoria Bint at Red 2 professional; but at this point, if | were the average person
3 House Communi cations. She said that she thought that all of 3 sitting at home, | wouldn't know what this was actual |y about.
4 their clients ought to do that, but that it wasn't part of 4 They don't mention voter 1D Wen | first watched it, |
5 what they were asked to do by the Sate. 5 thought it was about show ng your enthusiasmabout getting
6 And in fact, in the questions and answers that the 6 involved in your commnity, that kind of thing, because we're
7 vendors put forth for the Departnent of Sate to answer, one 7 10 seconds into the ad. They're saying if you want to make a
8 of the vendors asked, is there going to be an effectiveness 8 difference. If you want to get involved. It's a "show your
9 nmetric such as seeing how many peopl e show up at the polls 9 enthusiasm kind of message.
10 unavere of this requirement; and the state explicitly said no, |10 | don't -- if | were concerned about voter ID |
11 they didn't want that. 11 wouldn't knowthat this ad was about voter 1D to begin wth at
12 Q MNow and | believe M. Bint also said that sonetines 12 this point.
13 it's not done. 13 Q S, they haven't even mentioned voter 1Din the first
14 A That's correct. She mentioned one client who didn't do |14 third.
15 any kind of evaluation of effectiveness. Again, the only -- 5 A N not at all.
16 I"mnot aware of any information canpaigns that don't ook at |16 Q  Let's watch the remainder of the ad.
17 effectiveness, but -- 17 (THE AD PLAYED AS FCLLOME:
18 Q  Véit. I'msorry. So when you say information 18 "Showit."
19  canpaigns, you're contrasting that with what? 19 "Showit."
20 A Consurer canpai gns. 20 "Showit."
21 Q  Sothat's like product -- 21 "Showit."
22 A Rght. Andthe exanple she gave was a consurer 22 "To vote in Pennsyl vania on H ection Day, you
23 canpaign. |'mnot exactly sure what the product was in the 23 need an acceptable photo IDwith a valid expiration date.
24 case. Let's say you're trying to do sonething like raise your |24 Learn more at 1-877-votes-PA or visit votespa. com"
25 profile of your brand name, and you do ads and they're just 25 "If you care about this country, it'stime to
Page 856 Page 858
1 designed to get the name of your conpany in front of people so | 1 showit.")
2 they have heard it more often and they're aware of it. 2 BYM WA
3 Insituations Iike that, you can imagine that they mght | 3 Q  Wat's wong with that?
4 ot do any kind of effectiveness testing; but for information 4 A Qwiously, they do now nention in the voi ceover voter
5 canpaigns, |'mnot sure why you do the canpai gn unless you 5 ID That's good. Qne of the problens, and | think Qoria
6 cared about whether or not people were affected by it. 6 Bint alsopointedthis out in her deposition, is that as
7 Q  Let's take alook at some of the ads that the 7 human beings our attention is drawn to faces. Wt you | ook
8 Comonweal th used as part of their "showit" canpaign. If we 8 at are the people who are talking on the screen. V¢ can't
9 couldplay -- let's -- this is Respondents' Exhibit 217 from 9 helpthat. V& are drawn to orient to faces.
10 yesterday. Do you know what this is, Professor Mitz? 10 It's unfortunate that the voter |D message is done by
11 A This looks like the 30-second television ad. 11 the voi ceover, someone you never see rather than soneone on
12 Q  Let'sstart by playing just a -- 12 the screen that's actual |y speaking. Again, we tend to focus
13 M. HOKK  Véuld you clarify, please, the 13 on what we're seeing on the screenin front of us.
14 dates on which this ad was? 14 So, the voi ceover does mention voter 1D and if you are
15 M WZAK ['msorry. Thisis a 15 watching closely enough and |istening closely enough, you can
16 pre-injunction ad. Yeah. Sorry about that. 16 connect what they're showing to the idea of voter 1D but it
17 (THE AD PLAYED AS FCLLOM: 17 takes hoth paying close attention visually to the message and
18 "If you care about this election." 18 listening at the same tine. And again, there are lots of
19 "If you care about this election.” 19 exanpl es where when the audio and the visual don't reinforce
20 "If you have an opinion." 20 one another, people don't get it.
21 "If you want a voice." 21 (ne of ny favorite exanples of this is an AT&T ad where
22 "If you want a voice." 22 there are a bunch of nen going fishing for the weekend, and it
23 "If you want to nake a difference.") 23 rains constantly and they don't actually do any fishing and
24 BY R WALCZAK 24 one of the guys calls hone and he is staring. The whole
25 Q  Wat's wong wth that? 25 screen has a picture of hanburgers cooking, and he is telling
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1 the folks back home what a wonderful time they're having and 1 Again, it's very hard, when you only say it once in the
2 howgreat the trout is. You know it's meant as a joke. 2 course of the whole ad for people to be prepared to wite it
3 Meant to be funny and neant to be clever. 3 down, or to remenber it.
4 That's fine, but the pretesting showed that when you 4 So, part of the problemis, we're not sure why we want
5 asked people what were they eating for dinner? They all said 5 tolearnnmore. It's alnost like, well, if you have an
6 trout. Nobody got the joke. And so, they had to recut the ad | 6 abstract academc interest in voter ID, you can |earn nore
7 tonake it more obvious. 7 here; but that's a very different message from if you need
8 And so, we have situations where the visual and the 8 ID thisis where togoto find out howto get it.
9 audioaresaying different things, and it's very hard to 9 It's a common thing when you have a conpl ex nessage |ike
10 assune people wll integrate those somehow 10 this, to send people to a secondary source. That's not
1 It's also problematic in that a lot of people are not 11 inherently a problem The problemhere is it doesn't tell you
12 sitting there staring at the screen during advertising pods. 12 why you might want to |earn more because it doesn't say, you
13 They get up; they walk around. If you were just hearing this, |13 know you can get a free ID wthout docunentation by going to
14 it would be very hard to understand what "showit" neant. 14 this website or calling this nunber.
15 "Showit." Showwhat? "It" is undefined here. 15 Q o, that second goal of advising people who don't have
16 Q  Unless you see the -- 16 IDand mght want to get it is really neglected in this ad?
17 A Rght, right. 17 A It's not nentioned at all.
18 Q  -- the screen. 18 Q  Let's movetoradio here. And just before -- we're just
19 A Véll, eventhenit's not exactly clear what it is. They |19 goingto play -- thisis -- I'msorry, a pre-injunction radio
20 showa variety of different 1Ds. Aready knowng what they're |20 ad.
21 talking about, obviously, | make the connection; but it's 21 Before we play this, what do you know about how they
22 dangerous to assume that a menber of the public who doesn't 22 nade the radio ad and it's distinguished fromthe TV ad?
23 know anything about this will nake that connection themselves. |23 A Wiat they did with the radio ad is they took the audio
24 And again, it's one of the situations where it's a 24 portion of the TVad and just stripped it and used that for
25 clever idea, the double entendre is clever, but it mght be 25 the first part of the radio ad.
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1 too clever to communicate clearly. 1 Again, that in many ways i s even nore problenatic
2 Again, that's one of the reasons we want to talk to 2 because when you say showit, there is no visual. You don't
3 people who don't know anything about this to see what their 3 know-- you don't have any clue what it is, in that case, on
4 interpretation of it is. 4 the radio because you only have the audio portion.
5 [t's also, | think, pretty clear fromthis that even 5 They did add in the second hal f of the radio ad more
6 though they nention voter IDat the end, they don't really say | 6 information thanis contained inthe television ad So, |
7 anything to the people who don't have it to show To say 7 actually thought that the radio ad was better than the
8 “showit" presumes that you have it. And | don't know what 8 television ad because it did incorporate at |east nore
9 those people -- howthey would react; and if | were doing 9 information on types of I1Ds and so forth.
10 this, | would definitely want to pretest this message on 10 They still only nentioned the phone nunber and website
11 people who don't already have it to seeif it speaks to them |11 once at the very end, so, you know it's not great; but at
12 Because to ne, "showit" says show what you've got, 12 least they mentioned -- they still don't mention that you can
13 what you already have; not if you don't have this, here's how |13 get afree IDwthout supporting documentation at this nunber.
14 toget it. Andso, | would be particularly concerned about 14 Q  Ckay. Let's play the ad, and this would be -- we're
15 that audience. 15 again using Respondents' exhibits admtted yesterday. This
16 Q Interns of this canpaign, howmch attentionis paidto |16 would be Exhibit 213.
17 that second goal of helping people who mght not have the 17 (THE AD PLAYED AS FOLLO/E:
18 right kind of IDget it? 18 "If you care about this election."
19 A There's very littlein this ad; and again, TV ads are 19 "If you have an opinion."
20 the dominant nediumthat they use to communicate with the 20 "If you want a voice."
21 public. So, if you are likely to see this canpaign at all, it |21 "If you want to nake a difference.”
22 was probably on tel evision. 22 "If you want to vote, then showit."
23 Wiat happens is they say, |earn nore, and give you the 23 "Showit."
24 phone nunber. It's flashed on the screen as well as the 24 "Showit."
25 voi ceover, or go to the website. 25 "Show an acceptabl e picture IDwith a valid

MillerVerbanoReporting

Paperless Specialists for Complex Litigation

M

302. 464. 0880 -

M1l er Verbano Reporting

215. 436. 9336




http://www.miller-verbano.com



Pages 863.. 866

Fage o©bo Fage o©bo
1 expiration date because in Pennsylvania on Hection Day, you 1 King bus ad.
2 need one. So, whether it's a PennDOT issued ID student ID 2 A Sounds like a large bus.
3 or passport, if you want to vote, you are going to have to 3 Q Ragnt.
4 showit. Tolearn nore, call 1-877-votes-PA or visit 4 A MAgainit's basically the sane thing. The enphasis is on
5 votespa.com Sponsored by the PA Departnent of Sate.) 5 “showit," not on getting IDif you don't have it. And not
6 BYM WTAK 6 even on the VotesPA website or phone nunber. Again, if you
7 Q  Does that ad say anything about if you don't have ID 7 really -- that's the key thing, to get people to take that
8 here's howyou get it. 8 next step. That's what | would enlarge because people are
9 A N Infact, we know sone people with the TV ad thought | 9 looking at this froma distance and they need to be able to
10 it only meant driver's licenses because that's what they 10  see votespa. comand they need to be able to see that phone
11 noticed. Inthis case they at least mentioned other types of |11 nunber because that's the inportant part. That's where
12 ID but they don't -- they say, if you are going to vote, you |12 followthrough takes place.
13 are going to need to showit; and that doesn't tell people who |13 Q  And again this ad says "showit" and doesn't say what
14 don't have it to showwhat to do at all. 14 "it" is, and shows a picture of alicense, and then says |earn
15 “"Learn nmore," again, is sufficiently vague that |'mnot |15 more and go to either the website or the phone.
16 sure why you want to learn more unless there was a reason to 16 Do peopl e have any idea why they should go there and
17 do so. For exanple, if you don't have an ID, you want to 17 what they're | earning about?
18 vote, here's what you do. 18 A Mot that | cantell fromhere. In fact, we knowthat --
19 Q  MNow you nentioned earlier that the najority of the 19 fromthe emails that the Department of Sate received that
20 advertising was spent on the TV canpaign; is that right? 20 there vere people who said, "so, you have to have a driver's
21 A Yes. Radiowas used as | think they called it a support |21 [license to vote?" There was quite a bit of nisunderstanding
22 mediumto target certain groups like African-Avericans by 22 of what it meant.
23 playing it on stations that are popular with 23 ¢ don't know exactly how mich because they didn't
24 African-Arericans. 24 evaluate it. But particularly inasituation like this, where
25 Q Let'stake alook at sone of the print ads that they 25 all youseeis the driver's license, "showit," okay, what
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1 used, and let's start with bus ads, and we'll go with 1 does that -- it's very hard to figure out what people woul d
2 Respondents' Exhibit 158. 2 make of this.
3 Can you tell us what this is? 3 | think the nost logical interpretationis that that's
4 A Yeah. It'salittledifficult to see on that screen, 4 vhat you need to showin order to vote; and if you don't have
5 but thisis a banner ad on the side of a bus. Wat's visible 5 one-- | don't know what.
6 isthewords "showit." Andthat is the canpaign thene, but 6 Q  Now you mentioned fromsone conplaints or enails that
7 again, if you're evenin the next lane, or so, | doubt you are | 7 the Commonwealth got. Wat is it that you | ooked at?
8 goingtobe able toread the fine print at the bottomthat 8 A | looked at email communications anong menbers of the
9 says phone nunber or the website address. 9 Departnent of State staff that said people -- one of themwas
10 It also doesn't say anything about going somewhere to 10 encouraging nore I1Ds to be shown, because peopl e were
11 get IDor, you know-- it's again focusing on showing it if 11 interpreting it as being just a driver's license that was
12 you already have it. So, it seens the enphasis also fromwhat |12 required.
13 M. Royer said yesterday was very mich just nmade sure people 13 There was also a lot of confusion after the
14 who already had it brought it with them not getting people ID |14 post-injunction ads that cane out as well, because the ads
15 who didn't already have it. 15 were simlar enough that many peopl e thought they hadn't
16 Q  Ckay. Let's-- | think we can see in nore detail this 16  changed themand they had; but they were so simlar and peopl e
17 ad on the next exhibit, which is Respondents' Exhibit 155. 17 didn't notice the difference and they conplained about that.
18 Now, |"msorry, the last ad, can you tell us where that |18 Q  Let's look at some negazine or newspaper ads, and
19  bus ad ran? 19 Secretary Royer testified that they displayed print ads in a
20 A | think that's a Harrishurg bus. 20 nunber of |ocations.
21 Q  And can you tell us what Respondents' Exhibit 155 is? 21 A Mnhmm
22 A Isthat another bus banner? 22 Q  Doyourecall where those are?
22 Q  I'msorry, yes. 23 A This one, | think, is the exanple fromMIestones
24 A | thinkit is. 24 Magazine, which is a magazine for seniors; and again, thisis
25 Q They'reall simlar, but alabel saysit's apicture of |25 a case where the enphasis is all on "showit" and furthernore,
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1 they really need to think about their audience nore. 1 we knowwhether it's pre or post? It's pre-injunction. This
2 If you look at the fine print at the bottom | can't 2 isapre-injunction?
3 readit, and | don't consider nyself a senior citizen, but 3 A | don't know
4 it'steeny tiny at the bottom Very hard toread. So, | -- 4 Q  Yeah, | think this is pre-injunction ad and what's the
5 you know, the ad, again, enphasizes the wong nessage. 5 problemwith this one?
6 M. HCGKXK  Your Honor, | object to 6 A VeI, again, it's sort of puzzling to me why you woul d
7 characterizing what's on the screenin -- in a reduced fornat 7 want to enphasize "it" as muich as this particular thing does.
8 like this, as not large enough. |f they have the actual size 8 For one, we have no clue what "it" is. So, it's one of
9 of what was posted, then you can comment on the print size, 9 these kinds of ads that raises nore questions than it answers
10 but it's-- | mean, you can look at the Respondents' Exhibit 10 ultinately. If you want to vote, showit. Doesn't even tell
11 label to knowthat this is greatly reduced. 11 us what "it" is let alone nove on to the second goal and tell
12 THE QOURT:  You will get a chance to have 12 people what to do if they need ID
13 cross-examnation, Counsel. 13 Q S, this doesn't even display a-- an IDto give people
14 M WALCZAK Toby, if you could bl ow up the 14 a clue about what it is?
15 small print at the bottomso we could see what that says. 15 A Rght. Rght. Tomeit'sjust way too mninalist. And
16 BY R WLCZAK 16 with the wong enphasis.
17 Q  MNow thisis obviously a pre-injunction ad, but if you 17 Q Do you know the tine periods during which various
18 could see and read that, and if you did go and see and read 18 aspects of the canpaign ran?
19 that, what does it say about needing to get -- needing 19 A You're talking about different media?
20 docurents to get ID? 20 Q  VYes.
21 A Yeah. It says "under newlaw voters are required to 21 A | mean, | know nost of the television started in August,
22 show an acceptable photo IDwith a valid expiration to vote on |22 as | recall. It stopped for two weeks around the injunction,
23 Novenber 6. Registered to vote but don't have an ID? Get one |23 and then went back up after that.
24 for free at PennDOT driver's license centers wth supporting 24 Many of the billboards stayed through that period. Do
25  docunentation." 25 you vant ne to go mediumby medium or --
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1 M. HOKXX Your Honor, can you clarify again | 1 Q  Yeah, what about radio ads?
2 what tines this was run? 2 A Radioads were later, as | recall. But again, they were
3 BY MR WA 3 very linited, because they were just used to target certain
4 Q  Doyouknowthisis from-- 4 ethnic groups.
5 A Pre-injunction. Yes. 5 Q MNow on Gctober 2nd, this Gourt entered an injunction
6 Q  Yes, thisis pre-injunction; and it ran in something 6 against the law and was there any change to the advertising
7 called Mlestones. This is sonething that was provided to us 7 canpai gn?
8 by | believe Harmelin, 8 A Yes. They changed it to say, you wll be asked, but not
9 Let's look at one nore print ad. Respondents' Exhibit 9 required to showit. But basically, just that line was
10 177. This is an exanple of a billboard; is that right? 10 changed in the nedia that they used for the ads; and as |
11 A CQorrect. 11 nentioned earlier, one of the problens that occurs is that
12 Q  Wat's wong with this? 12 when peopl e have heard an ad before, they tend to tune out,
13 A Again, it's really focused exclusively on telling people |13 because they have al ready heard it.
14 to showit, showa driver's license. It does have the website |14 And many people didn't realize that they had in fact
15 and phone nunber at bottom but again, | don't know why you 15 changed these ads, and | sawit in the materials | was given,
16 wvaent to go to those if you don't convey the nessage that if 16 emails back and forth at the Department of Sate, they were
17 you need IDto vote, here's where you can get it for free. 17 conpl ai ning about peopl e conpl ai ni ng about because they
18 Q Theadthat -- and the IDthat's depicted on thereis 18 nistakenly thought they were the ol d ads.
19  what? 19 Q  Let'sjust play the TV --
20 A Thedriver's license. 20 M. HOKXK  Your Honor. ['msorry, | object
21 Q  Let's-- last -- second to last ad we'll look at here, 21 tothis line of questioning. This was brought before the
22 and Secretary Royer also testified that they used some online |22 Conmonweal th Court and the Cormonweal th Court expressly
23 banners or ads, and online would be on the internet? 23 rejected this conplaint earlier.
24 A Qorrect. 24 M WALCZAK  Your Honor, we're trying to
25 Q  Let'slook at Respondents' Exhibit 168. Thisis -- do 25 present the Commonweal th's ad canpaign, and we're going to
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1 show one ad that demonstrates how the canpai gn changed after 1 there were many different changes along the way and

2 the injunction, and this all relates to what is it fromthe 2 requirenents for documentation and then ultinately, there was

3 beginning of the passage of the lawuntil the present, is it 3 theintroduction of a DOS ID, but | don't know any way the

4 -~ isthis canpaign likely to have been able to transnit the 4 public would know about that.

5 message to individuals not only that there's an ID 5 | didn't know about that at all before | was handed

6 requirenent, but that if you don't have an ID that you can 6 these materials and read them

7 get one for free without documentation. Thisis part of the 7 So, for a person to know they can go back and succeed

8 history of the ad canpaign. 8 thistime | don't know how they woul d |earn that.

9 THE QORT:  CGkay. Ve'Il permt it. 9 Q S, the hig change for purposes of voters' ability to

10 M WALCZAK Let's play the post-injunction 10 get an IDif they didn't have one was the elimnation of the

11 TV ad which i s Respondents' Exhihit 220. 11 docunent requirement --

12 (THE AD PLAYED AS FOLLO/E: 12 A Ront.

13 "If you care about this election.” 13 Q --isthat right? And soinitially, you had to showa

14 "If you care about this election." 14 hirth certificate, Social Security card and two proofs of

15 "If you have an opinion." 15 residency and that had created problens which led to the DB

16 "If you want to have a voice." 16 1D

17 "If you want a voice." 17 A Eactly.

18 "If you want to nmake a difference.” 18 Q  DOidthe advertising canpaign change in any way to

19 "Then showit." 19 reflect that change in underlying circunstances?

20 "Showit." 20 A MNot that I'maware of, no. In part because, as

21 "Showit." 21 M. Royer said yesterday, they didn't -- they purposely didn't

22 "Showit." 22 talk about the DOS ID | don't know how peopl e woul d find out

23 "\Men voting in Pennsyl vania this B ection 23 about it.

24 Day, Novenber 6th, you wll be asked but not required to show |24 Q  Let's look at some of the infornation put out by the

25 aphoto ID. To learn nore about howto get a photo ID for 25 Department of State prior -- over time. |'msorry. Let's go
Page 872 Page 874

1 future elections and the voter IDlaw call 1-877-votes-PA or 1 to Respondents' Exhibit 43.

2 visit votespa.com") 2 Do you recogni ze this docunent?

3 BY MR WCEZA 3 A | do

4 Q S, that's largely the sane ad? 4 Q  Watisit?

5 A Rght. Theonlything that they changed is the 5 A Thisisaletter that was sent to peopl e who didn't

6 voiceover at the end. 6 mitchin the database as having PennDOT ID.  That was sent by

7 Q  Saying that you will be asked, but not required? 7 Secretary Aichele to tell themabout the ID requirenent.

8 A  Rght, right. 8 Q S, wouldthis be -- this was sent to the 759,000 that

9 Q  Again, isthere anything in these post-injunction ads 9 didn't match?

10 that tells people that they can get a free ID by going to 10 A Rght.

11 PennDOT? 11 Q  Veuld this be the voters who at that point the

12 A Inthat ad, they said that you could get an IDby going |12 Cormonweal th established as nost likely to not have --

13 to PennDOT. They didn't say -- | can't renenber if they said |13 A  Yes.

14 it was free or not, and they didn't nention documentation 14 Q -- |

15 issues one way or another. 15 A Yes.

16 M particular concern with this ad is that, | know by 16 Q A thetopthere, it says, "here are the types of IDs

17 this point intine, alot of people very eager to vote had 17 that can be used"?

18 already tried to get PennDOT IDs; and as a result, you know 18 A Rght.

19 they -- many didn't succeed. This ad, | would have hoped, 19 Q Do you know when this letter was nailed?

20 would tell people, you know even if you were denied one 20 A | think it was July of 2012,

21 before, you can go back now You can get one for free without |21 Q  Inthat list that -- and these letters were sent to

22 docunentation. Because those folks real |y wanted to vote. 22 people's hones --

23 They vere first inline for getting the ID and they were 23 A Qorrect.

24 turned away. 24 Q - isthat right? Andinthat list does it nention a

25 The rules changed over time, and in large part because 25 Departrment of State ID?
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1 A MNo. A thispoint, it didn't exist yet. It's nentioned | 1 is the back of it, and that's the size.
2 at the bottomof a paragraph that |'mlooking at here, that 2 Q  So, whenyoulook at the front of this, what's the
3 they're working with PennDOT to devel op an alternative formof | 3 nmessage? Stay on that.
4 photo ID but that at that point it didn't exist. 4 A \oters are required to show 1D on Hection Day.
5 Q Al right. Andinthat paragraph belowthe bolded text, | 5 Q  Is there anything about, if you don't have ID you can
6 it says, "if you've never had a Pennsylvania driver's |icense 6 get it easily?
7 or PennDOT photo 1D you nay al so need further docunentation"? | 7 A N
8 A  Rght. 8 Q O howtogetit?
9 Q "Suchasahbirthcertificate and Social Security andtwo | 9 A Nothing.
10 proofs of residency"? 10 Q Let's goto the second page.
11 A Mahmm 11 M. HOKK  Your Honor, can | nake a note for
12 Q o, this would be the information that PennDOT or that 12 the record that it appears that this is actually truncated.
13 the Departnment of State specifically targeted on the voters 13 If you look down in the right corner, Secretary of Sateis
14 wvho are least likely to have the ID 14 cut off and sois Achele.
15 A Rght. Andagain, goodideain theory, but the 15 THE CORT:  Noted.
16 information ultinmately was inaccurate, because they didn't 16 BY MR WL.CZAK
17 need a hirth certificate and they didn't need these things and |17 Q  If you could go to the next page which | believe would
18 soforth. So, inalot of ways it probably discouraged those |18 be the back of the insert. Again, this on the left-hand side
19 folks frompursuing it, if they didn't have that 19 lists the acceptable IDs; is that right?
20  docurent ati on. 20 A Rght.
21 Q s this formof commnication -- | nean, how effective 21 Q  MNow is the Department of State IDIisted there?
22 isitinrelationto the other types of communication? 2 A N, it's not.
23 A Drect mail can be. | asked at one point for what the 23 Q  Thenonthe right-hand side, does that relate at all to
24 envel ope | ooked like that this letter cane in, because it 24 el ping people get ID?
25 really depends a lot on the packaging. V¢ all get alot of 25 A W, it's interesting because it depends, if you read
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1 junk mail, and if you're like me, you kind of sort through it 1 the left and you don't have any of those, you could stop. But
2 and deci de what you are not even going to open; and it really 2 if yougotothe far right, it says, "if you are registered
3 depends a lot on what it |ooked Iike, whether it looked like a | 3 voter and do not have one of these IDs but require one for
4 letter of some inportance that you mght want to read or 4 voting purposes, you're entitled to get one free of charge
5 whether it looked like a lot of other junk mail. | don't 5 wth supporting documentation at a PennDOT driver's |icense
6 know So, | couldn't say. 6 center."
7 But to the extent that people did readit, | don't think | 7 So, again, with supporting docunentation, | think, would
8 they got information that turned out in the long runto be 8 convey to peopl e who have al ready been refused, that they're
9 accurate. 9 not going to succeed this tine, either.
10 Q  Let's look next at Respondents' Exhibit -- | guessit's |10 Q  And it doesn't say what supporting documentation you
11 Paintiffs' Exhibit -- Petitioners' Bxhibit 2067. Do you 11 need?
12 recogni ze what this is on the first page? 12 A N it doesn't.
13 A Rght. Thisis the insert that M. Royer was discussing |13 Q  Let's look at one more nailing. Can you go to
14 yesterday that vent out to 700,000 people, inserted inside 14 Respondents' Exhibit 179. Can you do a rotate so you can see
15 this piece of the mailing. 15  that.
16 Q  Andtheinsert -- so, thisis aletter fromthe 16 Wile that's happening, what is this BExhibit?
17 Departnent of Health to senior citizens, part of the PACEnet 17 A | thinkit's a postcard that was sent.
18  progran? 18 Q Isthis-- would this be the postcard that was sent to
19 A Rght. 19 all households with a voter?
20 Q  Toby, if you could go to the third page. 20 A Yes.
21 Now is this -- thisis the insert that was sent to | 21 Q  And this would have been sent at sone point in early to
22 qguess delivered to 700,000 peopl e. 22 md Septenber?
23 A Mnhmm 22 A Rght. Thisis, aside fromthe television advertising,
24 Q Isthis apostcard that's in there? Thisis the size. 24 vhere the bulk of the commnications budget wes spent.
25 A | think that's the front of it, and then the next image |25 Q  Again, thisis adirect formof communication between
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1 the Department of State and voters in Pennsyl vani a? 1 driver's license.
2 A Roht. 2 M. HCKK  (ojection. Mscharacterizes his
3 Q Inrelationto the potential for effectiveness with some | 3 testimony.
4 of the electronic communications; how woul d you assess that? 4 M WALCZAK |'msorry. [I'll withdraw the
5 A Postcards are not great. Letters are better, interns 5 question, Your Honor.
6 of your Iikelihood of getting someone to read it. Because 6 BYM WTAK
7 againit's cheaper to send postcards than letters and that'sa | 7 Q Do you recall Secretary Royer's testimony about it?
8 reason alot of junk mail comes in the formof postcards. 8 A | do
9 S0, you know, | don't knowin this case any precise 9 Q  Wat is your recollection?
10 nunbers, but less effective than the earlier letter. 10 A M recollectionis he said they purposely did not talk
11 Q S, onthe front of the postcard, is there any nention 11 about the D35 I D because they thought it woul d be confusing to
12 about getting ID if you don't have it? 12 people.
13 A MNo. Again, if you want to vote, showit, which could 13 To a certain extent, | agree; that is | don't think nost
14 easily be interpreted as a message about nake sure that you 14 average peopl e in Pennsyl vania know what the Departnent of
15 turnout to vote or something along those lines. So, it's 15 Sateis. |If anything they may think of the Federal
16 very difficult to knowwhat it's about. 16 Departnent of State. So, | don't think it's a salient enough
17 Again, the driver's license is the 1D shown, and we do 17 thing, in nost people's |ives, that they necessarily have a
18  know that people msinterpreted that. 18 clue what that is.
19 Q @ tothe second page, which would be the back of this 19 (n the other hand, | don't think that was a good reason
20  post card. 20 not totell people, there's a free ID availabl e without
21 Again, what problens do you see with this? 21 docurentation at PennDO.
22 A VI, inthis case, the Department of Sate IDis listed |22 [t's not necessary to nention Department of State
23 inthat list of acceptable photo IDs. It's halfway through, 23 anything one way or another. You just need to tell people if
24 basically. | don't know how peopl e woul d know what it meant, |24 they don't have one, here's where you go to get it, andit's
25 what a Departnent of State IDactually is, just because 25 free and you don't need the docunentation that we may have
Page 880 Page 882
1 there's no effort to publicize that. 1 asked you for a few months ago.
2 But to me what's nore problenatic is up at the topin 2 Q Dovyourecall secretary Royer testifying that they had
3 the larger font where it says, "registered to vote, but don't 3 cancelled robo calls that had been pl anned?
4 have an ID? Get one for free at a PennDOT driver |icense 4 A Yes.
5 center with supporting docunentation." 5 Q Adwhat's -- are robo calls sonething that may have
6 Again, the docunentation enphasis i s not appropriate, 6 been hel pful ?
7 given what ultimately came to pass. 7 A | think at that point in tine there was an excellent use
8 Q Thisisamiling that went out in Septenber? 8 that could have been nade for them Yes. | know they were
9 A | think it was spread out over a longer period of tine, 9 originally planned just to remnd people to bring 105 on
10 yeah. 10 Hection Day. But | knowthat the reason that it was given
11 Q  Now are you aware of any nessaging by the Conmonvealth |11  for cancelling was that they mght cause confusion.
12 that advised voters that they could get IDfree, and w thout 12 | think a lot of this can cause confusion in the
13 any docunentation? 13 post-injunction canpaign, not just the robo calls. But the
14 A No, not in any materials that | have seen. 14 essential thing that coul d have been done with those robo
15 Q  Even after the circunstances changed, and PennDOT nade 15 callsistotell people, you know this election youwll be
16 it -- changed the Department of Sate ID process so that, 16  asked but not required to show ID. If you are concerned you
17 supposedly, all you had to do was show up at PennDOT to get 17 may not have an appropriate ID, push one and we' |l connect you
18  one. 18 with someone who can tell you what to do.
19 A Roht, and that change was again sonething that was not |19 That' s wonderful because they don't have to wite down
20 publicized or incorporated into any of the commnication 20 phone nunber and they don't have to remenber. They don't have
21 nmaterials. 21 todo anything. So, it's aremnder to precisely those people
22 Q  MNow | knowthat yesterday, Secretary Royer said that 22 who will be paying attention at that time because they're
23 the Departnent of State made a deliberate decision not to put |23 interested in voting, hey, if you don't have an ID we'll just
24 out information about the Departnent of State ID because 24 connect to you someone at the hotline and they can give you
25 there was a concern that it mght confuse voters who had the 25 the relevant infornation.
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Fage ocoo Fage ocoo
1 So, tone, that's just anideal setup. It's sonething 1 menus. Wat happens is initially, they ask you if you want
2 that Red House had done with clients previously. 2 Spanish or English. You press a button to indicate which
3 Q  That's information that was contained in their 3 language you went. Then they give you a nenu of many
4 application for the contract? 4 different options to choose from and in that list is
5 A Exactly, that they had the capacity to do that kind of 5 information on voter ID
6 thing. 6 So, pick the voter IDoption. Then you get to a third
7 Q Mddidthey infact offer or suggest at one point that 7 phone nenu; and this one, |1'mnot even sure why it's there
8 there's a text messaging platformthat coul d be devel oped to 8 because it says just to hit the sane button again for voter
9 help connect voters without IDto getting ID? 9 ID So, anyway, there's a third nenu to get through.
10 A Theydid | don't know what happened to that. 10 (nce you get through that third one, you're asked to
11 Q Didthat canpaign run? 11 hold until someone's available. Again, | -- every single tine
12 A Mot to ny know edge. 12 | was put on hold for exactly the same length of tine. So, |
13 Q | vant to nove to the fol l owthrough. 13 think it's just relaying the call during that period of tine.
14 So, isit fair to say that the canpaign was very mich 14 Wen | called a couple of weeks ago, it wasn't likely to
15 designed, in addition to telling people they need 1D but if 15 be a heavy period of callingin, so | don't think it was
16 you needed more information about howto get it, directing 16 because of the backl og.
17 people to either the hotline or the internet; is that -- 17 Q  And how long were you on hol d?
18 A Roght. Mst of the ads didn't say, if you need nore 18 A Ashort period of tine.
19 information on howto get it. They just said, "learn nore" 19 Q  Short being what?
20 whichis againalittle nore anbiguous than saying "go here to |20 A You know under a mnute.
21 get ID" 21 Q  And did you eventually talk to an individual ?
22 But, yes, the strategy, which againis a common one, 22 A |did
23 especially with a conplex kind of nessage as this ID 23 Q  \Vére they helpful or know edgeabl e? DO d you ask them--
24 requirenment, is to send people to talk to an actual human 24 A They didn't know the answer to ny question initially;
25 being ona hotline or to send themto the website for more 25 and then they went and talked to sonebody el se while they put
Page 884 Page 886
1 infornation. 1 e on hold and came back with an answer.
2 Q Ckay. Didyouinvestigate at our request how both the 2 Q Doyourecall what your question was?
3 hotline and the website worked? 3 A Yes. | was asking about the requirenents for college
4 A | did 4 students and did they have to give up their driver's |icense
5 Q  Ckay. Tell us about your experience with the phone 5 ‘inorder toget a DB ID and that was sonething that they
6 line. Wich line did you call? 6 didn't immediately knowthe answer to. | was confused nyself.
7 A The votes-PA 7 | mean, this was an honest question on ny part, because
8 Q  Theonethat's -- 8 insone of the nemos that | had read, one of themsaid that
9 A That's advertised in the ads. 9 youdidhave togiveit up, and the other one said you didn't,
10 Q  And when did you nake this call? 10 and | didn't knowthe answer.
11 A Acouple of weeks ago. 11 Q  And the person who answered the hotline didn't know the
12 Q Ddyoudoit once? 12 answer, either?
13 A | caledat least five you tines. 13 A Nb, not inmediately.
14 Q  Andtell us what happened when you cal | ed. 14 Q  Andthis call was made within the last nonth?
15 A VeI, if you call outside of regular business hours, you |15 A  Correct.
16 get arecording that says, you have reached the Bureau of 16 Q S, 15 nonths after voter ID had gone into effect?
17 Comissions, Hections and Legislation. To be honest, | wasa |17 A  Rght.
18 little confused, because | thought | was getting the voter ID |18 Q  MNow | want to focus on the website. Does everybody
19 card hotline and they said nothing about voter 1D, and | don't |19 have access to the internet?
20 know what the Bureau of Hections, Commissions and Legislation |20 A No. In Pennsylvania, 22%don't have any internet access
21 is. So, you get that voicemail. You can't leave a message or |21 either through home or through their workpl ace.
22 anything like that. 22 Q S, that's more than one in five?
23 Q I'msorry, you cannot |eave a message? 23 A CQorrect.
24 A No. They tell you when to call back. If you call 24 Q Ddyouinvestigate at our request how the web referral
25 during regul ar business hours, you go through sone phone 25  process worked?
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Fage oo/ Fage ocoY
1 A |dd 1 . whatever, .gov.
2 Q  Didyou produce some slides of screen shots of what you 2 Because again, even M. Royer told us to go to the
3 found when you went on the internet? 3 \otesPA website and we often don't nention which suffix we're
4 A | did 4 talking about, and there are a lot of themthese days.
5 M WALCZAK These have been shared with 5 So, yeah, in general what you want to do, and it only
6 Respondents' counsel, Your Honor. 6 costs a couple nore dollars to do it when you purchase a
7 BY MR WLCZAK 7 dommin name, you want to get all of the suffixes. Soif
8 Q Frstofallet's -- 8 somebody does type votespa.org rather than .com it redirects
9 THE QQRT:  Can | ask our court reporter if 9 themautomatically to your website. That's common practice.
10  she needs a break. 10 Q DOdyoutrytypingin votespa. gov?
1 M VALCZAK | know we're under tight tine 11 A | did
12 frames today. 12 Q Isit comon for governnent websites to have the suffix
13 THE CORT:  Five minutes. 13 GOow
14 THE BAILIFF.  Commonweal th Gourt is nowin 14 A It is. | was surprised that there wasn't anything
15  recess. 15 there.
16 (COURT RECESSED AT 11:00 AM AND RECOWENED |16 Q  Toby, could you put up 2074c.
17 AT 1107 AM) 17 I's that what you got when you pul I ed up?
18 THE BALIFF  Cormonweal th Court is nowin 18 A Yeah, thisis the inage fromny laptop and it says
19  session. 19 server not found. So, if you go to votespa. gov, there's
20 BY MR WACZAK 20 nothing there.
21 Q  Dr. Mitz, before we resune [ooking at the Department of |21 Q  And howrecently did you do this?
22 Sate's PennDOT website, at the outset of your exam nation, 22 A | think yesterday, two days ago, naybe.
23 you indicated that you thought that there had been 17,000 23 Q  Is another comon suffix ORGfor organization?
24 Departrment of State IDs issued? 24 A Yes.
25 A Rght. 25 Q Ddyoutrytopul upvotespa.ORG
Page 888 Page 890
1 Q Doyourecall that? If I told that you in fact there 1 A |dd
2 were only 33,830 or fewer DOS IDs issued and the rest were 2 Q  Kelly, could you put up 2074b.
3 PennDOT, non-driver's license IDs, does that affect any part 3 Wen did you pull this up?
4 of the opinion you' ve rendered today, any of the opinions? 4 A | thinkit was last week.
5 A VeI, it sounds like it was |ess effective then because 5 Q  Wat is displayed on the screen?
6 alarge portion of those could have been for sone ot her 6 A  Adsfor hot tubs. It's apparently vote-spa. org instead
7 reason. The PennDOT IDs, | assune. 7 of VotesPA
8 Q  Those PennDOT IDs are for voting. 8 Q  But sonebody |ooking at this at the top would see the
9 A N I think they work for voting, but people get them 9 votespa.org and --
10 for other purposes, too. 10 A Rght. Rght. Innany ways, the .gov and the .org nake
11 Q  Let ne ask you. So, when, if -- we're nowtalking about |11 alot of sense for this particular kind of function because
12 peopl e who got the message and are notivated to go to the 12 it's not a comercial product. People would think it would be
13 website they're directed toin all of these ads. 13 natural for .org or .gov.
14 A Ront. 14 Wat is worse if you look on the left side, there are
15 Q  Andwhat's the nane of the website? 15 links to information on voting. | don't knowif you see it
16 A \otesPA 16 over there. But right over -- blowup -- it"s not show ng.
17 Q  Mdthat -- is that a good nane for themto use? 17 There it is. Rght over here, it says, act, voter
18 A Yeah. It'sfine. You know it obviously has to do with |18 registration, absentee ballot voter registration, a bunch of
19  voting. 19 things. Those actually don't have anything to do with VotesPA
20 Q Isthere apractice that -- of buying up donain nanes 20 at all. If youdid mstakenly end up here, you could be on a
21 for websites Iike that? 21 wld goose chase.
22 A | have set up quite a fewwebsites and it's standard 22 Q Isthere anything on here that would redirect you to the
23 practice when you have a website that we know the most likely |23 proper page?
24 mstake that you can make when they type in the domain name is |24 A N
25 that they don't know should it be .com .net, .org, 25 Q  So, what infact isthe suffix for the Departnent of
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Fage oYl Fage oYo
1 Sate website? 1 tell us howthis works?
2 A It's.com 2 A | didn't knowthere was more to the screen initially,
3 Q It's votespa. con? 3 and so, you know | went and did the "I anf drop-down. ['ll
4 A Rght. 4 showin a mnute what happens if you do scroll down further.
5 THE QORT.  Any capitals in that? 5 Q Al right. But just -- the point | want to nake is what
6 THE WTNESS.  Pardon ne? 6 vere you viewng this website on?
7 THE QOURT:  Any capital letters? 7 A Ovny |BVIaptop.
8 THE WTNESS:  It's not case sensitive. 8 Q Thisis astandard laptop that nost |aptop owners woul d
9 BYM WA 9 have?
10 Q  Now didyou prepare at our request a series of screen 10 A Rght. It'sactually a pretty nice laptop. It has a
11 shots as you navigated the wehsite? 11 bigger screen.
12 A Yes, | did 12 Q  MNow arethere different types of nonitors where maybe
13 ' Q  Canwe put up Exhibit 2094. These have been shared with |13 nore of the screen woul d be shown?
14 the Respondents' counsel, Your Honor. 14 A | suppose if you had one of those vertical kinds --
15 So, now, you have got the right website. 15 M. HCKCK  Your Honor --
16 A Ront. 16 THE WTNESS:  -- yeah, you could see nore. |
17 Q  Thisis the Departnent of Sate. 17 don't have one at work or hone.
18 A | assume that you got the message. You understood that |18 M. HOKXX  Your Honor, this is pure
19 you needed to go here in order to get information you needed 19 speculation. | object.
20 and all of those prelimnary steps along the way had gone 20 THE CORT:  Noted.
21 well. Thisis where you would land. 21 BY MR WALCZAK
22 Q  Canyouwalk us through what happened when you attenpted |22 Q  But so what is on these screen shots is what actually
23 tonavigate this page? And just to be clear, how-- when did |23 showed up on your entire screen. You didn't cut off --
24 you do this? 24 A No. Infact, you can see clear to the edge of ny
25 A | think about a week ago. 25 conputer screen here at the picture. Thisis -- you know
Page 892 Page 894
1 Q  But not last year. 1 when you have a conputer screen with a horizontal aspect,
2 A N no, no. \Very recent. 2 ratioswecall it, like traditional televisionis, thisis all
3 Q Thisis the current state of the website. 3 you can see on the screen.
4 A Qurrent. 4 Q  (kay. Let's go back up to the first screen, whichis --
5 Q Pease if you could walk us through what happened when 5 wejust want to make sure that nobody's being nisled here.
6 you went on the website? 6 So, when you opened your -- when you vent to this page,
7 A Suwre. Wenl first got here, ny attention was drawn to 7 thisiswhat's visible before you do any kind of scrolling on
8 the"l amt as | thinkit's intended to here. | went tothe "l | 8 the page?
9 am drop-down box which you see -- see if | can nake it show 9 A  Rght. Thisis when you go full screen with the
10 up here. This arrowright here to pick what the next step 10 website. You maxinmze the space.
11 wvoul d be. 11 Q  Ckay. MNow let's gotothe next slide. So, you clicked
12 So, actually, if you want to go to the next slide, it 12 on the that drop-down box and this is what you get?
13 shows what happens when you pul| the drop-down box. Youget a |13 A Rght.
14 list of different categories. 14 Q  MNow please continue.
15 M. HOKXX  Your Honor, I'msorry. Gan | 15 A Swre. S it hasalist of categories that are you
16 interrupt. The pages are truncated on here. They are not 16  supposed to sel ect one from obviously. Gtizenwith a
17 showing the entire website page that would have been vieved. 17 disability, college student, convicted felon or m sdeneanant
18 I you went back to the first one, and nowto this one, 18 or pretrial detainee, experienced voter, menber of the
19 they're truncating the viewon the website. 19 mlitary, and ol der Pennsylvanian, and so on and so forth.
20 THE WTNESS:  This is ny whol e laptop screen. |20 M problemis | didn't think | fit very well into any of
21 M WALCAK  Your Honor, | think | can 21 these categories. You know ny kids would say I'man ol der
22 clarify with a couple of questions here if that's okay. 22 Pennsylvanian, but | woul dn't self-select into that category.
23 BY R WALCZAK 23 A this point, | really didn't know what to do next
24 Q  Dr. Mitz, you heard Mss Hckok's concern that thisis 24 because none of seened to describe me and | wasn't sure why |
25 not the entire screen. Do you have an expl anation; can you 25 was describing nyself in one of these categories anyway.
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Fage oYo Fage oY/
1 So, | just ignored that, | didn't click any of those 1 where you see it on a single screen because nost peopl e don't
2 because | didn't knowwhat to click. So, I tried clicking 2 need to scroll down.
3 around el sewhere on the webpage, to figure out, you know 3 Q  And please keep going. So, you clicked on the red bar,
4 vhere the information was that | needed to find. 4 and --
5 Q  So, where did you click next? Do we need to go to the 5 A Raght, I clicked on the red bar, and go ahead and take
6 next slide? 6 netothenext slide. Thisis where | landed. Learn about
7 A Yeah, | think so. Yeah, yeah, no, this is what happened | 7 Pennsylvania's voter IDlaw And here there are listed a
8 if youscroll down and that is what | did next. | couldn't 8 nunber of types of ID and as | read through it, | sawthe one
9 find where | was supposed to click, so | ended up scrolling 9 that said the Department of State voter IDcard whichis right
10 down, and | found that there was a bottomhalf to this page. 10  here.
11 Q@ ay. So, just to beclear -- so, thisis the bottom-- |11 There's obviously the link because it's blue. That told
12 if we go back two slides, Toby. 12 e, | could probably click on that to get where | needed --
13 So, if you go on the website, this is what you see? 13 what | needed. So, that's what | did next is | clicked on
14 A Rght. e other thing | should mention. | did-- if 14 that.
15 you see these drop-down menus here, these four categories? | |15 Here, what you're not seeing is that this isn't an HM.
16 did try each of those, and there isn't a voter IDthing there. |16 page. Wit that means i s that when you click on that button,
17 | was -- the last two don't have any drop-downs. These first |17 it says, are you sure you want to download this document, and
18 two do, but it's about registering to vote, and voting in 18 this is a PDF docurent. It's not just a page you go to. It
19 elections, and none of those drop-down menus said anything 19 says do you want to save it. Do you feel it's safe to open it
20 about the information that | was seeking. So, that's when | 20 fromthis website.
21 wvent down further. 21 Again, if | were to be doing this website, | wouldn't
22 Q  Before we go down, and underneath the young lady there, |22 put infornation in a docunment that is going to sit in any way
23 it says, voter ID. Wit about that? 23 on a conputer because nmany people quite logically are afraid
24 A Initially, | didn't do anything with that, until | read |24 to do that because you get a lot of computer viruses and so
25 a neno anong the people involved in the commnications 25 forth when you put things on your conputer. So, ideally, this
Page 896 Page 898
1 canpai gn where someone said, you should put a button on the 1 would have been a page that you just click on and go to
2 first page, ared button. Then | went back and | was trying 2 without actually going into PDF.
3 tofigure out what the red button was. 3 Q Youfinally get to this page.
4 | didn't immediately recognize that that voter IDthing 4 A Yes, youfinally get to this page. | think on the big
5 was abutton. Because it didn't say click here in part -- 5 screenit's kind of hard to read, and this is the Departnent
6 because usual |y buttons |ook raised on the screen and you know | 6 of State identification card FAQpage. Wat it says here, |
7 to push themand click on themin order to go somewhere. 7 read through the first two parts and then | got to the third
8 So, yes, | can click on the voter IDbutton and | will 8 part here, it says "where will the voter be able to receive a
9 show you where that goes. But the first thing | did was I 9 free Departnent of State IDfor voting?" And the part on the
10 scrolled down, and if | you can go to the bottomhalf. 10 right says, "you can obtain it for free at |ocal PennDOT
1 Yeah, here. And you see this to ne was the nost 11 driver's license center. PennDOT's driver's |icense center
12 straightforward. If you see this red band right here. Wat 12 locations can be found on the web at," and then you have
13 it saysis click here for nore information on Pennsylvania's 13 another link that you can click on right here.
14 voter 1D law 14 So that's what | did next. Ckay. Nowl'mgoing to
15 That's what | was looking for. So, once | scrolled down |15 learn howto do this. So, | clicked onthe link to find out
16 and found that bar, that's what | clicked on. And that's what |16 where to go.
17 led me to the next page. It actually takes you to the sane 17 Q  The next slide.
18 place that that red button does at the top. | just didn't 18 A Thisis where that one takes you. It appears that at
19 recognize it as a button. 19 this point, you're crossing out of the VotesPA website into
20 Q Do you have any commentary on the placenent of that 20 PennDOT's website. So, this is where you land. A this
21 nessage? 21 point, to me what seens most obvious is to click on that voter
22 A VI, you always have to have it on the main screen 22 IDbox right here because that's what | wanted to know about.
23 because the problemthat | had is common. Mst peopl e don't 23 That is not alink. It doesn't go anywhere.
24 have vertical screens. Wien we put together websites, we 24 Q  I'msorry. It's not alink?
25 don't ever put infornation that we care about belowthe line 25 A N, it'snot alink
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Fage oYY Fage YUl
1 Q S, youclickonit -- 1 be able to get one free of charge, and to |earn what
2 A Thisisapicture 2 supporting docurentation you need.
3 Q - and not hi ng happens? 3 So, that was confusing to ne.
4 A Yes. Nothing happens. You don't go anywhere that has 4 Q Thisis theinfornation on the Departnent of Sate
5 todowthvoter ID Soat thispoint, | felt likel was at a | 5 website withinthe last couple of weeks?
6 dead-end. | didn't knowwhere to go next. Because it saidto | 6 A CQorrect. It'sstill inthere now yeah. Last | saw
7 go here, and once | got there, there really wasn't any 7 Q Al right. So, you click on what?
8 relevant information on the Departnent of State voting D or 8 A  Rght. | clicked on that PennDOT voter ID website link
9 where | should go to get it or those kinds of things. 9 there at the very bottom Rght there. Rght. The next
10 Q o, what did you do? 10 screen will show you where that takes you.
11 A | vent back several screens. | thought, you know | 1 Here you land -- again | think this is crossing over,
12 must not be the right link. | went back to that screen that's |12 but as a person using the web, you're not going to pay
13 after you click the voter 1D button. Yeah. Rght there. 13 attention to where you are, based on the URL at the top. But
14 Learn about Pennsylvania voter IDlaw Ckay. | had 14 here it says, obtaining a free IDfor voting purposes, and in
15 already clicked on the Department of Sate voter IDthing, so |15 ‘bright red at the top, it says "find a driver's |icensing
16 at this point | continued to read through the additional 16  center near you that issues voter 1Ds including days and hours
17 nmaterial; and at this point, | couldn't really see what to 17 of operation.” So, | clicked onthat. If you go to the next
18 click, and again, this was as big as ny screen was. If you go |18 screen, it shows you what happens.
19 further down -- 19 So, this is general information, and |ooking for a
20 Q  MNow is this onthe next exhibit? 20 driver's license center or photo center and so on and so
21 A Yeah, yeah 21 forth. It says, check our hours of operation, and so forth.
22 Q If you, if you put -- 22 Then in red, if you see at the bottomof that screen
23 A If you go further down, there's another link. 23 right there, it says, "PennDOT driver |icense and photo
24 Q  Can we put up Exhibit 2095. 24 license centers only accept paynent by check or noney order.
25 This is a continuation of your effort to navigate the 25 No cash or credit cards are accepted."

Page 900 Page 902
1 website. Ckay. So, thisis -- we're now back at the screen 1 That was real ly confusing, because | thought this photo
2 that you get when you click -- 2 IDwas free. But | think what's actually happened is the
3 A \oter ID 3 interface between PennDOT and VotesPA has just thrown you into
4 Q -- once you find the voter 1D on the hone page, thisis 4 the regular process for getting a driver's license. That's ny
5 where you are at. Ckay? 5 guess anyway. | don't know that for sure.
6 A  Rght. 6 Q  But the suggestion you get fromthat is that you have to
7 Q  \Mat happens? 7 pay?
8 A  Again, right here, you don't see anything to click on 8 A Rght. So, that was very confusing to ne.
9 but have to go down further. 9 Q  Sowhat happened? Did you click on that?
10 Q S0, you have to scroll down. 10 A MNo. | scrolled down because, see, it says "to find a
11 A Yeah. Another -- ways down. There you go. So, beyond |11 location near you, please followthe directions bel ow' and it
12 what we just sawat the very bottom it says, "if you do not 12 does say there's something below And | scroll down, it says
13 have one of these IDs and require one for voting purposes, you |13 step one, choose where you want to search. | put inny zip
14 nay be entitled to get one free of charge at a PennDOT 14 code since that was the first box that you could fill in
15 driver's license center. To find the driver's Iicense center |15 there.
16 nearest you, and learn what supporting docunentation youwll |16 Q  And --
17 need to get a photo ID visit PennDOT's voter |D website or 17 A And thenif you can scroll down to the next screen, step
18 call these nunbers." 18 two -- no, go back up. I'msorry. | guess we don't have that
19 So, that link there that says PennDOT' s voter 1D website |19 screen on here.
20 istheoneright there that | clicked on because that seened 20 Here if you see there's step two at the bottom it says,
21 like that's where it was telling me to go next. 21 "choose the services that you need." They have a long list of
22 | found it disappointing that it said that you would 22 services fromlearner's permt to all kinds of things, but
23 need supporting docunentation again here because this is the 23 anong those is the box that you can check for voter ID So, |
24 Departrent of Sate IDwhich ny understanding i s you don't 24 checked voter |D because | wanted to make sure to get a place
25 need supporting docunentation. But it suggests that you nay 25 that was appropriate for what | wanted. And then | hit the
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1 search button. 1 A | don't see anything here about voter 1D Nope. It's
2 Thisis what | got. It says "location, search results, 2 not nentioned.
3 19096 zip code, services, driver's |icense, photo ID voter 3 Q  Wat didyou do next?
4 1D Sorry, we could not |ocate any service centers in the 4 A | wventon-- I scrolled further -- go to the next
5 specified location that offer all of the services that you 5 screen, please -- and | got hours. This is belowthat. Wat
6 requested. 6 it shows you hereis, againit's kind of fuzzy on the screen;
7 Again, | was very puzzled because | knowthere's a 7 but the first part of this says driver's license center, and
8 driver license center not that far fromne. | don't knowif 8 thenit tells you they're closed on Mnday. It tells you
9 it'stheright kind and so on and so forth, but it didn't 9 their hours on each day of the week, and then it has photo
10 really tell ne what to do. 10 license center, the next line right here, and then it says,
1 There's a new search button right here, and that's a 11 best times to cone in the third line.
12 link, so | went to the new search button and clicked on that 12 (ne of the things that | learned fromreading all of the
13 sol couldtryit again. | didn't knowwhat | did wong, but |13 docunentation involved in this is that you actually have to go
14 | clearly -- either | did sonething wong or there really 14 at atine when both the driver's license center and the photo
15 isn't anything there, and | did that and went back and tried 15 license center are open at the same time. Ether that or you
16 again. 16  have to make two trips. | didn't knowthat. | didn't see
17 Q  Next screen? 17 anywhere on the website that nentioned that.
18 A Yes. (kay. And back on this screen, if you see the top |18 [t's particularly inportant because, as you can see, the
19 inred, it says, "you entered a zip code and selected a 19 hours at those two places are not the sane. So, you can show
20 statewde search. Please select only one option, and try 20  up when one was open and the other was closed and have to come
21 again." 21 back and so forth.
22 Again, I'mnot really sure what that neans. But | was 2 Q S, I'msorry, sowe're -- for instance it says
23 confused. | just did the sane thing | did before. | went 23 \ednesday, it says photo license center is open from8:30 to
24 down and put in ny zip code because that seemed the way to get |24 415
25 the closest driver's license center. So, | did it again. 25 A Rght. But driver license center is not.

Page 904 Page 906
1 Thistine, | was nore successful. 1 Q Adis there anything on there that tells you that both
2 If you want to go to the next screen. This time, | got 2 have to be open in order to get photo |D?
3 results. Locator search results. 19096 zip code. | don't 3 A MNo. | onlyknewthat because of the materials that |
4 knowwhy it's different this time but it didlist awhole 4 had read outside of this.
5 bunch of driver's license photo and examcenters, and they're 5 Q Isthat the end of your investigation?
6 obviously linked so | can click on one of those and deci de 6 A | thinkso. | thinkthat's the last slide. Yeah
7 which one | want to goto. So, I then clicked on one of 7 Q S0, when you did what the ad canpai gn was directing you
8 those. (o to the next screen. 8 todo, howeasy was it to get information about getting the
9 Q . 9 I
10 A Here'stheinformation that you get. "Inportant 10 A Thiswebsiteis not at all easy to navigate. It is very
11 information. P ease take your signed tenporary |icense, 11 confusing in part because they seemto be using the sane
12 Social Security nunber and another formof identification 12 website for mltiple purposes, and so the peopl e who cone for
13 containing your signature when you go to process your photo 13 voter IDare thrown into a situation that isn't going to give
14 license. Acceptable forns of signature identification include |14 themuseful information, that it may in fact mslead theminto
15  Pennsylvania driver's license, photo ID card" -- anyway, it 15 thinking that you have to pay sonething, you have to have ID
16 goes through this list. And againit looks to ne like thisis |16 to get ID and so forth.
17 not about voter 1D at all because obviously we're not going to |17 So, | didn't find this at all straightforward to use.
18 ask themfor a driver's license if they al ready have one. 18  And | use conputers every day in ny work, so I'mused to them
19  They don't need it. 19 and | go to websites regularly.
20 So, this looks like it has thrown me into a general 20 Q  Just to be clear, different size nonitors may show nore
21 funnel that people go into for any kind of PennDOT 21 or less of those screens; is that --
22 information. It's not about voter ID. It's very confusing if |22 A  No, it'sreally the aspect ratio that matters. That is,
23 you think it is because none of this information makes mich 23 isit ahorizontal one versus a vertical one. M screens are
24 sense, based on that. 24 all horizontal like this one hereis, but | knowthere are
25 Q Dothey talk about voter 1D here? 25  peopl e who have screens that are turned the other way.
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1 They're vertical, so you can see the material that you 1 vendors who were considering applying for the contract to
2 nornally have to scroll down to see. 2 create this ad canpaign; is that right?
3 Q  Let's move to effectiveness netrics. You talk about 3 A Rgnt.
4 thisinyour report. Wit are effectiveness netrics? 4 Q Thisis aquestion that was raised about measurement?
5 A They are neans of deciding how well you' re achieving 5 A Rght. It asks -- it says, "Wile it's not delineated
6 your goal, and they're essential to directing a canpaign. 6 inthe statement of work, what efficacy measurement is the
7 They can be any of a wide variety of things. 7 Departnent seeking? I|s there a measurement nechanism
8 Inthe earlier exanple | gave you in the SIDS canpaign, 8 currently innind or is that sonething that i s being sought
9 they're obviously interested in how many crib deaths there 9 out fromresponding contractors?"
10 were. They were also interested in finding out how many 10 "For exanple, will there be surveys listed at polling
11 people vere followng this practice of putting babies to sleep |11 locations to determine if the voters were exposed to the
12 on their backs rather than their stomachs because that was a 12 education canpaign el enents, or will a record be kept of
13 change fromwhat parents had traditionally had been taught to |13 voters turned away for not bringing photo |D?"
14 do. 14 Q  And what was the answer posted by the Departnent of
15 Those coul d be metrics, they can be all kinds of things. |15 Sate?
16 In the case of the voter 1D canpaign, it would be really [16 A The answer -- let's see where it says. The -- wait, was
17 useful to know, you know, how many people got the nessage, 17 that the one for 297 Ckay. The Department will evaluate the
18 understood it, and took the appropriate action that was 18 success of the initiative based on the nunber of inpressions
19 recommended. Again, the only thing that cones close to that 19 recogni zed by each tactic. And there will be no polling place
20 that | have seenin any of the naterials that | was givenis 20 survey sponsored by the Departnent.
21 the figure on D35 | Ds. 21 Q  So, the Department of Sate is using sonething called
22 Q Isthis agood practice, a standard practice of 22 inpressions.
23 effective education canpai gns? 22 A Rght.
24 A Yes. For information canpaigns, education canpaigns, 24 Q  Andthat's atermthat Secretary Royer referred to
25 there's just no other way to know whether you acconplished 25 repeatedly yesterday. Can you tell us what inpressions are?
Page 908 Page 910
1 anything wthout doing that. 1 A Inpressions are kind of a catch-all netric that was
2 You know, in the exanples that Qoria Blint gave us of 2 originally designed totry to equate all different kinds of
3 their previous projects that were infornation canpaigns -- 3 nmedia-- TV, radio, print ads, web ads and so forth.
4 Q I'msorry, Qoria Bint is the head of -- 4 Wat an inpressionis, it's not an actual exposure to a
5 A Red House. 5 nmessage. Aninpression --
6 Q  Wich was contracted by the Comuonweal th to design these | 6 Q  Wat do you mean by exposure to a nessage?
7 ads? 7 A Anperson seeing the ad. It doesn't represent that. It
8 A Rght. 8 represents opportunities for exposure.
9 Q  Andwhat did she say? 9 So, for exanple, the website that we just |ooked at,
10 A Intheinformation canpaigns that they had designed, 10 even if we never scroll down to the rest of that page, we
11 they did have measures of effectiveness. They knew for the 11 would be considered an inpression for all of that information
12 HV canpaign that they didin Pittshurgh, | think it was, how |12 on the bottomof the screen.
13 many calls were made to the hotline and so forth. 13 So, it doesn't tell you if people sawit. It doesn't
14 So, they could launch the canpaign, look at the kind of |14 tell youif they read it or anything of that kind. They're
15 reaction they're getting, and know that they were getting the |15 based on the equivalent of circulation figures. So, if for
16 reaction they wanted or knowthat they weren't, and therefore |16 exanple, if you have a nagazine with a circulation of a
17 they needed to change sonet hing. 17 nillion people, that refers to how many peopl e picked it up
18 Q  Andinfact, during the process of the RFQ process, 18 and read even the first page. If the ad is on page 15, that's
19 request for quotation, that the Commonweal th used to find 19 still an inpression, even though they never saw page 15.
20 vendors for this canpaign, was there a question raised about 20 So, inpressions are, you know extrenely high estinates.
21 doing this here in this canpai gn? 21 It's vell known in the industry that they are -- they're not
22 A Yes. Avendor asked the question of whether or not -- 22 neasures of actual exposure. They're possible exposures that
22 Q  I'msorry, can ve put up 1472, Toby. And go to question |23 coul d have happened if everybody who read the newspaper saw
24 29. | believeit's at the bottomof page six. 24 the ad on page 15.
25 So, that is -- these are questions that were posed by 25 Q  Aeinpressions an effective measure of reaching or --
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1 an audience, getting the nessage to the audience in your 1 to advertise for office as well. They chose to do cable only.

2 profession? 2 Again, you are going to hit mainly upper soci oecononic

3 A MNo. They're called navigational netrics; and what that 3 strata, if you can pay for cable.

4 nmeans is that they're used to navigate your way to your target | 4 Q  Interns of the whole mediumof television, is there a

5 audience. They tell you, for exanple, oh, we want this nany 5 concept called ad avoi dance.

6 inpressions for this particular incone group. 6 A  Yeah it'sincreasingly a problem As technol ogy has

7 So you might use themto find a target audience of sone 7 inproved and we have things |ike DVRs and Ti Vo, what we know

8 kind, but they're explicitly not effectiveness netrics, and 8 based on Nelsen's research is that about 47%of the people

9 that is something that any advertising textbook will tell you. | 9 who have that technology skip all of the ads.

10 Everybody knows you can't equate these things to begin 10 And | confess, 1'mone of them | hit the button and |

11 with. It doesn't mean that people actually sawit. It's not |11 don't watch the ads for the most part. So, it makes it very

12 the sane thing as that at all. It just means a nunber of 12 difficult to know how nany people you're reaching with

13 people who potentially coul d have. 13 television these days because it is so easy to avoid the ads.

14 So, obviously, you like big nunbers there; but in ny 14 [t's always been a problemto some extent because we

15 report, | cite several advertising folks who say it's 15  know peopl e get up, do other things during the advertising,

16 msleading. V¢ give this infornation to our clients and 16 even if they don't skip over the ads technol ogically.

17 really we don't knowthat this doesn't tell you anything about |17 So, that's the reason, as | was mentioning before, that

18 the effectiveness of the ad. 18 it's particularly inportant that a message be reinforced via

19 Q Adlet's briefly talk about some of the limts of TV. 19 audio, because you can't assume during the ads everybody is

20 | know Secretary Royer testified that a mgjority of, | 20 sitting there and constantly staring at the screen. It's

21 believe, of the advertising budget was spent on TV. Wat, if |21 typically when we get up and take a break, usually.

22 any, linits are there of this formof advertising? 22 Q  Briefly, they also did sone radio spots. Are there

23 A There are many different limts. For one thing, the -- |23 linmts to the effectiveness of radio?

24 in Pennsylvania, about 4%of the population doesn't have a V. |24 A WII, again, radio inpressions nean, you know when you

25 S0, the reach estimates and things like that that we see 25 have radio on in the background at your workplace all day
Page 912 Page 914

1 docunented are of households with televisions. They don't 1 long, that counts as an inpression for everybody who is there.

2 include everybody. 2 Even though it's background noise, it's not necessarily the

3 Beyond that, what happened with the tel evision 3 case that people heard anything.

4 advertising was that the six najor nedia markets they ran a 4 Q  That's when you use inpressions to neasure that. |It's

5 ot of ads in. There were two other media markets that they 5 just --

6 rancable only. That's obviously problenatic because 30% of 6 A  Roght. Rght. Again, wth inpressions, it's a very

7 people in Pennsyl vania don't have cable. 7 mninalist measure because we don't know what peopl e heard or

8 So, those peopl e obviously coul d not have been exposed 8 didn't hear.

9 tothe television canpaign at all. 9 Radio is used a lot alsoin people' s automobiles, and

10 Inaddition to that, there were three other counties 10 again, we're mititasking as we often are these days with our

11 where they ran no TV what soever. 11 nedia, and particularly when you are driving, | really hope

12 Q Do you renenber those counties? 12 you're not witing down that phone nunber or that website

13 A Tioga, Potter and | can't renenber the third one 13 address because, you know, that's not a good time to be doing

14 offhand. 14 sonething like that.

15 Q  Yousaidthere were two nedia markets that were not run? |15 Q Wt about limts of print advertising these days?

16 A They didn't do any broadcast nedia; they only did cable. |16 A Print in newspapers, | think everybody's heard about the

17 | think Youngstown wes one of themand | can't remenber the 17 demse of newspapers. There are very, very |ow audiences for

18 second one. 18  newspapers these days. Again, it's sonething that's -- a

19 Q  So Youngstown woul d reach Wéstern Pennsyl vania, or 19  severe concern to the industry. Chviously, they have online

20 Northwestern Pennsyl vani a? 20 versions and so forth and sone of themare trying to make that

21 A Mahmm 21 transition, but the business model isn't in place for how you

22 Q  The New York market would reach into northeastern. 22 support a newspaper online without subscriptions and so forth.

22 A Rght. [It's obviously very expensive to run things in 23 So, newspapers are limted to those people who are

24 markets that go over state lines. It's asimlar kind of 24 already going to be politically involved, politically active.

25 problem that, you know candidates have when they're trying 25 Those are the folks who still read newspapers.
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1 Q  Last, Secretary Royer provided lists of community 1 how and where to get one?
2 neetings and all of these events that he attended and ot her 2 A Wthrespect tothat first goal, they probably did
3 people attended. Wiat's your observation of that? 3 informsome of those people. Wthout any kind of pretesting
4 A Vell, it was a good idea. | mean, one of the things 4 of the message or effectiveness netric, | can't tell you how
5 that we knowis the best practice is reinforcing the message 5 successful they were; but you know it's conceivable that
6 through face-to-face comunication. So, overall, it's a good 6 people got the message.
7 idea 7 Q  That message would be that you need | D?
8 The probl emthat | sawwith this is there's really two 8 A That you need ID. Bring your driver's |icense to the
9 kinds of events you mght attend. (ne of themis an event 9 polling place. That message.
10 that's, you know designed around politics, around voter |D 10 Wiere | have a very hard time believing anybody got the
1 The problemis that people who cone to those neetings 11 rmessage very easily is with respect to the availability of
12 tend to be people who al ready know what they need to know 12 free IDwithout that supporting documentation; and because the
13 because they're already highly politically invol ved, 13 requirenents changed so many tines along the way, a lot of
14 interested and civically ninded and invol ved. 14 these communi cation materials were produced before that was
15 The second kind of event that they attended were things |15 true; that is, before it was possible to get an ID without
16 like street fairs and that kind of things. And what they did |16 that additional documentation.
17 at those kinds of meetings was set up a table and booth and 17 S0, | understand why the naterials say those kinds of
18 put fliers out on atable. If sonebody was interested and 18 things, but there was never an effort to go back and tell
19 cane up to them they talked with themand they gave them 19 people, it's a newball game, things have changed, you can now
20 whatever information they needed, but they had -- you know 20 get one for free without all of this additional docurentation.
21 the person had to know they needed infornmation to begin with, |21 So, there has to be a great deal of confusion out there
22 and had to initiate the interaction. 22 about that.
23 So, although those events are better because you get a 23 Q | vant to do very quickly your last two opinions, and
24 more diverse group of people, people who are there for a 24 these will be less than ten mnutes total. | want to focus
25 reason other than politics, it is unclear how nany people they |25 your attention on the Cormonweal th's public education canpai gn
Page 916 Page 918
1 actually talked to; and even, you know given the nunber of 1 since the Novenber election; and | believe when you wote your
2 events they attended and the size of attendance at those 2 report, that the Conmonweal th was planning to use just earned
3 events and the nunber of people they could interview and 3 nmedia; is that correct?
4 potentially talk to, it's extrenely small. Mot enough tomake | 4 A  Rght, | think a day before | turned in ny report, there
5 adent inthe problem 5 was an email that | was on a copy of that suggested that they
6 Q o, didthe Commonveal th use any effective netrics to 6 mght do something more, but that was not confirmed at that
7 measure the canpai gn? 7 point.
8 A  MNot that |'maware of. The only one that | know of, 8 Q S, subsequently, they did announce, as | think
9 which again they weren't looking at necessarily as an 9 Secretary Royer testified yesterday, that they were going to
10 effectiveness netric, was the neasure of people cominginand |10 spend $2.1 nillion on a canpai gn?
11 getting DCS | Cs. 11 A (WTNESS NS HEAD.)
12 Q  \uld you include that if people were comingintoget a |12 Q  Ckay. V€'Il come back to that monentarily. So, they
13 PennDOT ID for voting purposes, that would be included, too? 13 were going to rely on earned nedia. Wat is earned nedia.
14 A It's hard to say. Because peopl e have been getting 14 A Earned nedia is coverage that you get, you know mainly
15 PennDOT IDs since long before this canpaign ran, for other 15 in newspapers, occasional |y via television news that -- by
16 reasons. So, you know again, if | were designing this, | 16 putting out a press releases, that kind of a thing, hoping
17 woul d say when people call in on the hotline, you know we 17 that the press will find it newsworthy enough that they wll
18  need to keep track of how many people are calling in, because |18 put it inanarticle and relay it to the public for you.
19 they're concerned about getting appropriate voter 1D as 19 Q  How-- what are the linitations of earned nedia?
20 opposed to sonething el se. And some of these may have been 20 A It has changed greatly. In part because there's so much
21 capable of getting PennDOT IDs. | don't know 21 intense conpetition for media audiences that most press
22 Q  Andso tosumup, to a degree of professional 22 releases are ignored these days, particularly if they're not
23 certainty, do you believe that the Comonweal th's canpaign 23 exciting and, you know, newsworthy and the kind of thing that
24 canme close to achieving its goals of educating all voters 24wl drawreader or viewer attention.
25 about the need for ID, and advising voters wthout |D about 25 [t's mich harder to get earned media nowthan it was 30
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1 years ago for sure. You know it highly is unlikely that you 1 Q Isthere arecent exanple of still inaccurate
2 could get alot of coverage that way, but | think what's even 2 information being generated about voter 1D?
3 nore problematic in this particular case is you can't control 3 A Wen | was getting ready to cone here, | read the
4 what they say; that is, believe it or not, the press gets 4 coverage that was in the Philadel phia Inquirer of the first
5 things wong a whole lot. | have seen exanples of this even 5 day of the trial, just curious what was going on and so forth.
6 inthe past week surrounding voter ID 6 And they quoted Keating as saying that there was voter 1D
7 So, you can't count on themto relay the infornation 7 easily available with supporting docurentation for people.
8 that voters need. They don't see that as their job. Infact, | 8 So, what's the problen? | was surprised to see the "with
9 they're mich nore interested in the conflict angle and playing | 9 supporting documentation" there; and when | got here, you
10 that up than they are conveying infornation that people need 10 know, | was saying, well, that's interesting that he said
11 to get voter ID IDs. 11 that. So, | was surprised.
12 Q  MNow you say -- one of the things you just saidis that |12 Again, | think it turns out not to be accurate. It was
13 when you put out this press release, you can't control what 13 a msrepresentation of what was said. And that's part of the
14 the press chooses to publicize. | nean, do you have a couple |14 problem Every politician knows the problens with earned
15 of exanples involving, recent exanples involving voter |D? 15 nedia are the lack of control over the message.
16 A VeI, there was one that | put in ny report that was a 16 Q o, just recently, the Commonweal th requested and
17 press release that Carol Achele had just put out. | thinkit |17 received fromthe General Assenbly a supplemental 2 nillion --
18 was right at the end of month. 18 approximately $2 million budget for a paid canpaign. In your
19 Q I'msorry, the end of June? 19 professional opinion, is this canpaign likely to be effective
20 A I'msorry? 20 inhelping folks without voter 1D get that 1D?
21 Q  Vésit the end of June? 21 A | don't think so, in particular because what | read in
22 A Endof June, yeah. The 25th, | think. 22 the nemos is they're planning to use the same canpaign as they
23 Again, it was an effort to drawattention to voter 1D 23 used before, the "showit" canpaign.
24 and to the fact that you could get an IDat PennDOT for free 24 And as we saw today when you were presenting exanpl es,
25 and so forth. The probl emwas none of the article, and | did |25 that canpaign did not include information on telling people
Page 920 Page 922
1 a LexisNexis search of any newspaper, and they covered all ten | 1 you can get a free IDwthout supporting documentation from
2 myjor newspapers in Pennsylvania, that picked up that story. 2 PennDOT. That's not what was enphasi zed, and M. Royer
3 None of the stories that | ook at mentioned anything 3 yesterday echoed that sane idea and said we purposely weren't
4 about the requirements for voter 1D 4 doing that because we thought it woul d confuse people.
5 They wanted to talk more about the upcoming trial and so | 5 Again, | don't think it's inportant that people know
6 forth. Shealso, | think, met with the editorial board of the | 6 what DOSis or anything like that, but it is inportant that
7 Sun Gazette | think it was, and again even that effort didnot | 7 they knowthere's a free IDand that it doesn't require all of
8 generate the kind of coverage that would educate the public 8 the documentation that it did last time. That seens to ne to
9 about voter ID 9 be the key message they need to get out.
10 Q  Md ! note that yesterday through Secretary Royer, the 10 The other problemwith repeating a "showit" canpaignis
11 Conmonweal th di spl ayed seven press releases. Now is just 11 that, as we sawwth the post-injunction ads, a lot of people
12 issuing a press release al one an effective way of getting a 12 didn't knowit was it a different nmessage because it was so
13 nmessage out? 13 simlar. And | fear the same thing woul d happen again in
14 A MNo. And again, those press releases -- |'msure they 14 rerunning the "showit" canpaign as people woul dn't hear these
15 put themout, but | didn't see that infornation, and | 15 subtle differences, and you know, we have changed the rul es
16 actually read newspapers. | amone of the folks that still 16  back and forth and back and forth, and so they are likely to
17 do. 17 be very confused and not necessarily get what is the key
18 Yeah, it's not the kind of thing that's likely to get a |18 nessage they need to hear.
19 lot of press attention. | didn't search for articles onthose |19 Q  Last point, have you studied, personally studied
20 particular press releases that mght have come out, but it's 20 people's confidence inthe integrity of elections?
21 doubtful that they generated a lot of coverage, and certainly, |21 A  Yes, | have. | study, as | nentioned earlier, not a --
22 they didn't present any evidence that they were covered. 22 alarge nunber of non-electoral consequences of el ections;
23 Peopl e don't read press releases. They read articles in |23 things Iike do people feel like their voice has been heard.
24 the media or see stories on local TV, and we don't realize 24 Do peopl e think the process has been fair, and so on and so
25 those are out there. 25 forth. So, yes.
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1 Q Adinyour studies and in the research that you' ve 1 unfair, and that makes themmch less willing to accept the
2 reviewed, what are people's perceived problens or concerns 2 outcone.
3 about elections? 3 Q S, inyour professional opinionis voter fraud a
4 A Vell, what we do, and we have done this over many 4 concern among nenbers of the public?
5 different presidential elections thus far, is we recontact 5 A MNo. | nean, it's teeny, tiny. As| said, one-tenth of
6 people after the election, and we ask themwhy they think 6 one percent of a huge sanple, 12,000 people, nentioned
7 so-and-so won.  You know, if it's the other candidate. 7 anything connected to the voter fraud.
8 The reason we do this is because you don't ever have any | 8 M WALCZAK  Thank you, Your Honor.
9 problemwith peopl e whose candi date won. They're very happy 9 M. HOKXX  Your Honor, as a housekeepi ng
10 and they'll tell you, because obviously this person was a 10 nmatter, do you want ne to begin the cross right now? The
11 better candidate; that's why he won. 11 timngis -- aren't we alnost at noon?
12 The problemand the source of legitimacy that we need to |12 M. KEATING It is noon.
13 worry about are the people who are the losers; that is, they 13 THE QORT:  Véll, we don't have much tine. M
14 have to be wlling to go along and be governed by this person |14 intention was to quit at noon, but | want to get this witness
15 for the next four years. 15  conpl et ed.
16 So, the questionis, do they perceive the outcone as 16 M. HKX Ckay. Veéll, Your Honor, | have
17 legitimate. That's really what's key to making denocracy work |17 quite a bit of cross of her. |'mhappy to start. | want to
18 s accepting an outcome that you don't like. 18 be -- | knowyou had wanted to get out of here, and | don't
19 So, ve particularly are focused on what those who -- who |19 want to hold you back onit.
20 voted for the candidate who lost say about why the election 20 THE CORT:  Véll, what -- cross is what, an
21 came out the way it did. 21 hour?
22 Wat we find is that perceptions of voter fraud are not |22 M. HOKK A least an hour. Maybe nore.
23 angjor reason at all. Infact, | think in 2008, it was 23 THE QQRT:  Véll, we'll go for an hour and see
24 one-tenth of one percent of a sanple of 12,000 peopl e 24 howit ooks then.
25 nmentioned anything to do with that. And we didn't 25 M WALCZAK  Your Honor, just to be clear,
Page 924 Page 926
1 differentiate different types of it, or mention anything about | 1 Professor Mitz could not be here | think before I think next
2 that. 2 Thursday. She coul d come back, but she has got engagenents in
3 Q  Wat are the higgest concerns that peopl e have about 3 other cities prior to that.
4 elections? 4 M. HCKCK  Your Honor, may | inquire?
5 A The biggest concerns that they used to sort of 5 THE QORT:  Sure.
6 delegitimze an outcone they don't like are, they say money 6 CROSS EXAM NATI ON
7 has too much influence in canpaigns. They say the candi dates 7 BY M HXX
8 lieand don't really say what they're actually goingtodoand | 8 Q  Professor Mitz, let's start with sone sinple questions
9 people are msled by that. 9 and then we'll nove fromthere. (n the website screen shots
10 And they mention turnout quite a bit, because if there 10 that you produced, those screen shots were taken at different
11 are stories about long lines or people being prevented from 11 dates, even though some of themare just the next |evel of
12 voting, that kind of thing, many people point to the fact that |12 page fromone to another.
13 one group had a much heavier turnout than another as evidence |13 Wiy were they not all done on the sane date?
14 that all voices were not heard. 14 A | vent through and took all of themon the sane date.
15 So, that's an often rationale that people give for why 15 The ones that | mght have taken earlier were the .org and --
16 their guy didn't win. 16 Q Mo, I'mnot talking about those. |'mtalking about
17 And again, because people live in areas where they're 17 these. Maybe we can put themup. Do you have themto put on
18 usual I'y surrounded by peopl e who agree with thempolitically 18  the screen?
19 and there's a tendency for people to say, well, everybody | 19 A They're all done on exactly the same conputer, the one
20 know voted for so-and-so and so, how can this be? 20 that | have here with ne.
21 So what's really inportant is that peopl e knowwhat the |21 M KEATING Wat is the nunber? Wat
22 rationales are for the other side so that they are willing to |22 exhibit do you have?
23 accept the outcome and that they don't see it as some sort of |23 M. HOKXK 2095 and 2094. |s there any way
24 aflukey thing that happened because one versus another group |24 to focus in on the date and tine markings?
25 didthisor had long lines inthis area that they perceive as |25 THE WTNESS: It nay have been deci ding, you
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Fage YZ/ Fage Y<zZ9
1 know which ones we were going to use and which ones didn't 1 testinony?
2 need to beinthere. You know they were all taken recently. 2 A Yes.
3 BYM HXX 3 Q it it has the nunbers of inpressions that we talked
4 Q S, the last one we say was 7/13 and this one is 7/14. 4 about ?
5 A Mnhmm 5 A Qorrect.
6 Q Thisisalso7/14. | guess ny point onthisisthat not | 6 Q  Andit has the nunbers of specifically targeted
7 all of these were done at the same -- you didn't go in and do 7 outreaches to specific groups; is that correct?
8 asingle search and take screen shot by screen shot and you 8 A | don't knowif it's just specific groups. | don't --
9 took themat various points in tine. 9 Q O at least sone specific lead groups. For exanple,
10 A N, | nostly did dothat, but | -- inorder to see -- 10 where there's ethnic and senior nagazines, where that's things
11 yeah, you can see nunber -- 11 broken down by ethnic inpressions and col | ege inpression.
12 Q Isthis another 7/14 -- 12 A | thought you meant outreach as in neetings, but you
13 THE QORT: (e at atine. (e at atine. 13 mean nedia.
14 THE WTNESS: | was going to say, the only 14 Q Nb, neetings are on a different --
15 reason that they might have cone fromdifferent dates is 5 A Cay.
16 because we didn't know how much we were going to include in 16 Q Al right.
17 the presentation. 17 A Yes, that's what you mean by outreach.
18 BY M5 HXKX 18 Q  MNow if youturn to the second page of that.
19 Q  nthe two screen shots that you took that were 2074b 19 Do you see where it has votespa.comstatistics?
20 and ¢, those screen shots were taken fromusing a browser 20 A Yes.
21 called Mzilla Firefox? 21 Q  You see where it talks about the nunber of unique
2 A Gay. 22 visitors to the website?
23 Q  The other things were done using Explorer. 23 A Yes.
24 A | have both. 24 Q  You see where it talks about page views?
25 Q  Aevyoufaniliar wth how many peopl e use the one 25 A Yes.

Page 928 Page 930
1 broweer over the other? 1 Q  And the nunber of pages viewed per visit?
2 A | knowa lot of people use both because some work better | 2 A Yes.
3 than others with certain kinds of websites. That'swhy | have | 3 Q  And the tine spent on the site?
4 hoth. 4 A Mnhmm
5 Q [Ddyoudothe search this year on Explorer? 5 Q  Does that suggest to you that the viewers that cane to
6 A | probably did themon both. Because | renenber 6 the site, nunber one, were numerous; and nunber two, were at
7 noticing it |ooked somewhat different on one versus the other; | 7 least committed enough to go past the initial screen page?
8 that is, the arrangenent on that main page was different. It 8 A Wthunique visitors, it isn't actually unique people.
9 didn't change what was viewable at all, but it changed it a 9 For exanple, | would count as three of those because | used
10 little bit, orientation. 10 three different conputers to go on the wehsite.
11 Q  Ckay. |If you could turn back to Bxhibit No. 42, 1 So, we don't mean conputers nore than peopl e here. o,
12 Hold that up and | don't knowif -- | believe they were |12 that isn't human beings that we're talking about.
13 using that with her earlier today. 13 Interms of howlong they spend onit, given ny
14 Are you faniliar with that exhibit? 14 experience onit, it would be very hard to get the information
15 A Yes. Thisis sonething that was shown yesterday. 15  you needed with only three pages of -- because it took ne a
16 M WALCZAK V¢ did not use this, Your Honor, |16 lot nore pages than that to get to what | needed ultinately.
17 with the Doctor. 17 Q  You were looking at a nunber of different things onit,
18 M. HCKK Do you have copies of that? W 18 sothat's why --
19 only have this one? 19 A | was looking for a Departnent of State IDinformation.
20 It was admitted yesterday, Your Honor. Canl |20 Q  And if you have gone to the -- if you had gone to the
21 just refer toit on the screen and hand her ny copy? 21 cover page and had |ooked at it and clicked either on the red
22 THE QORT:  Sure. 22 button or on the voter 1D page, you woul d have been at the
23 M. HXKX |'msorry. 23 voter IDinformation on your second page; isn't that correct?
24 BY M5 HOKX 24 A | wouldbe at that list that | showed as the second
25 Q  Isthis one of the documents that you reviewed for your |25 screen.
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Fage Yol Fage Yoo
1 Q . 1 this other.
2 A Yeah 2 M WALCZAK  Your Honor, | believe that
3 Q S, aperson who has viewed three pages, if they knew 3 counsel here is misrepresenting the record. \é certainly
4 vhat they wanted and went to voter IDfirst woul d have gotten 4 don't recall any -- M. Rogoff testifying about a poster. |
5 there within those three pages -- 5 think he said he was aare that they issued IDs, but he didn't
6 A Nt -- 6 investigate that; but | woul d ask that counsel not
7 Q -- of the web page. 7 msrepresent evidence that was --
8 A  MNot totheinformation onthe ID Because when | 8 THE CORT:  It's close enough for gover nnent
9 clicked on the thing for DB ID, it didn't get nme imediately 9 work.
10 tothat. It took a couple more. | mean, if you went to the 10 M. HOKXK  Thank you.
11 general voting ID document, that other PDF, it's a much longer |11 BY M5 HOKX
12 docunent; and if you read all of those pages, yes, you coul d 12 Q o, if aperson who did not have a hone conputer or a
13 find information in there, but it was alot. | mean, it's a 13 business conputer went to the library and there was a button
14 conplex | aw 14 on the home page saying voter D, would that change your
15 Q  Adyoutestified that there are a percentage of the 15 testinony as to how accessibl e infornation was to sonebody who
16 population that does not have a conputer; is that correct? 16 night be just a common citizen walking in and | ooking for
17 A Np, | don't know about owning a conputer. | knowabout |17 infornation?
18 internet access. 18 A | don't know why they would go do that because the ads
19 Q Cay. So-- 19 didn't tell themthis is the way to get free ID
20 A 22%of Pennsylvanians don't have internet access through |20 So, if they somehow knew that some other way, but |
21 home or work. 21 don't know how they would do it given that it wasn't
22 Q  That's home and that's office. That is not talking 22 enphasi zed in the comuni cations.
23 about the nunbers of people who have access, say, through the |23 Q  You're saying that you don't think that a person walking
24 public library; is that correct? 24 into the library and seeing a website that is right there, the
25 A CQorrect. 25 hone screen, the first thing they look at when they see the
Page 932 Page 934
1 Q  And do you know how many public libraries there are in 1 conputer, seeing something that's says voter IDin bright
2 Pennsyl vani a? 2 colors with a button, would not possibly be curious and click
3 A | don't. 3 onit tofind out nore infornation?
4 Q  Doyouknowthat the Public Library Association -- did 4 A Qurious just as academc curiosity, do you mean?
5 you hear M. Royer's testimony yesterday that the Public 5 Q Vel --
6 Library Association made certain not just that there was 6 A sually when you use the web, you want something from
7 internet access, but that there were buttons on the hone page 7 it.
8 so that anyone who went intoalibrary would knowimmediately | 8 Q  And thisis going to get to sonething that's been
9 howto get voter IDinformation? 9 bothering ne throughout your testinmony.
10 A M. | heard the part of the testinony yesterday where 10 Alot of the people that you talk about in terns of
11 the guy tried to go to the library to get infornation and they |11 those public information ads are people with whomwe wish to
12 didn't know what to do, but -- 12 change behavior. V¢ want people to start using condons. V¢
13 Q  (h so, you listened to M. Rogoff's testinony 13 want people to, you know, not use drugs. \& want people to do
14 yesterday? 14 those things. So, we're talking about persuading people to
15 A Yes, he was here right before Royer yesterday. 15 change fromsonething that they currently viewis a positive
16 Q  Anddidyou hear M. Rogoff testify that even though he |16 activity; is that not correct?
17 wasn't paying close attention, that he recognized in the 17 A I'mnot sure what you mean, a positive activity?
18 senior center inwhich his father Iived that there was a 18 Q If ayoung person has found pleasure snoking narijuana
19 poster up there telling himthat he could get senior IDfrom |19 or doing sonething like that, the canpaign to which you
20 the center itself for hin? 20 referred was trying to tell that person to stop using drugs.
21 A | think what he said was he didn't knowif he could or 21 A (h no--
22 not. 22 Q QO never to start.
22 Q Mo, hetestified -- well, | mean -- the testinony will 23 A Yeah, no, the canpaign was not designed to stop people.
24 bewvhat it is, but he had testified that he sawa poster, and |24 It was designed to prevent themfromstarting. That's why it
25 hedidn't pursue it because he was in the process of pursuing |25 was targeted the way it was age-wise.
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Fage Yoo Fage Yof
1 Q S, that was trying to tell people, here's a good 1 Sateto do?
2 behavior and here's a bad behavior; is that correct? 2 A Thegoals that we outlined earlier in the testinony that
3 A MNo. They would not use that kind of approach. It 3 educate the public about voter IDand --
4 doesn't really work with teen-agers too mich. 4 Q  Canweget Act 18, please.
5 Q  Vés the normative decision in terns of what they were 5 A Sure. Qething | want to make sure is different.
6 trying to convey that they wanted people to do what they 6 Ve're talking about registered voters, and these are peopl e
7 perceived as socially proper behavior? 7 who have already demonstrated interest and participated in the
8 A Socially proper. They wanted to di scourage drug use. 8 political process. They're not people who haven't gone to the
9 Q  That's correct. 9 trouble to do something al ready.
10 A Yes. 10 Q  Andthat's exactly ny point, but hold on just a second.
11 Q o, they wanted to discourage drug use, and they were 1 Do ve have a copy for her that she could look at? If we
12 trying to convince people to do that; is that correct? 12 could I ook at Section 206a.
13 A Mot convince ina-- what we call a cognitive sense, a 13 M WA 1'msorry. Wat page?
14 "let ne argue you into this." It's, the kind of efforts that |14 M. HOKXKX It's whatever page it's on. 11
15 they make are not -- not direct persuasive argunentation. 15 BY M HXX
16 Again, because that doesn't generally work very well. 16 Q  Wat does that say?
17 S0, no, that wasn't the approach they were using but 17 A Didyou want Section 206, is what you want ne to read?
18 yes, absolutely they're trying to discourage drug use. 18 Q  206a, yes, please.
19 Q  Adthey were trying to set up a kind of conduct that 19 A 6a
20 they wanted people to adopt; is that correct? 20 Q A
21 A O not adopt. 21 A "Requirements relating to voter identification. A the
22 Q O not adopt inthis case. Yes. 22 Secretary of the Cormonweal th shal |l prepare and di sseninate
23 A Yeah 23 information to the public regarding the proof of
24 Q VIl get back to that ad in a mnute. So, now isn't 24 identification requirenents established under Sections 1210
25 that a different perspective fromthe perspective that we're 25 and 1302."

Page 936 Page 938
1 looking at here where we are saying to people, if votingis 1 Q  Thenif you look down further, there is -- do you know
2 inportant to you, and you want to vote, you need to know that 2 where the soft rollout section is?
3 there is an expectation associated with sonething you have 3 M WA |'msorry, Your Honor. |'m
4 already decided to do. 4 going tointerpose an objection that M. Hckok has asked to
5 I'sn't that very different fromasking sonebody, don't 5 read a narrow portion of that section, so she asked her to
6 undertake this, don't find this attractive? 6 read from206a but there's really nore relevant infornation at
7 A N I don't think it is, because in nost of these 7 the end of 206c, so.
8 canpaigns, you know for exanple, Sanford heart disease 8 THE QOURT:  You will get a chance to redirect.
9 prevention canpaign | was involved in for awhile; and you 9 BYM HXX
10  know, people are going to eat. It's just a choice of what 10 Q  Wilethey're finding the specific place, do you know
11 they choose to eat that affects heart disease probably, and so |11 what | amsaying when | refer to a soft rollout?
12 forth. 12 A Yes.
13 So, trying to get themto adopt healthier behaviors is 13 Q  And do you know how many soft rollouts there have been?
14 sonething that, you know you can do in a variety of different |14 A | think three.
15 ways, whether through conveying that this is a popular thing 15 Q  That's correct. And do you recall what the testinmony
16 todo, thisis an"in" thingto do. There are lots of ways 16 was yesterday about what occurred during the soft rollouts?
17 that you can persuade peopl e. 17 A I'mnot sure what you are referring to. | mean, there
18 Q  But it isthat sane thing, you're tryingto tell 18 was --
19  sonebody to adopt a new behavior. The education process here |19 Q | mean M. Royer's testinony about the soft rollouts.
20 that the statute requires -- and by the way, | don't know 20 A That they occurred, yes. That there --
21 have you read Act 18? 21 Q  That -- okay.
2 A A sonepoint | did It's beena while. 22 A | think the -- | know he tal ked about turnout at sone of
22 Q  Sovyou're aware of what the statute asked? 23 those elections and so forth.
24 A Mwhmm 24 Q  Ckay. W'l refresh your recollection in a mnute.
25 Q  Andwhat isit that the statute asked the Department of |25 Ckay. So, the provisions here in Section 10. If you
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Fage YooY Fage Y4l
1 couldread 1 and 2 for ne. 1 know what information people were given.
2 M WALCZAK |'msorry. Wich page are we 2 | know that the way it was dissemnated was that the
3 on? 3 Departrent of Sate didn't print anything up. They asked each
4 M KEATING 28 4 of the county election folks to print thensel ves and have
5 M. HKX 28 5 people pass themout to people that didn't have D But |
6 THE WTNESS. 28 (kay. Thisis at Section 6 don't know anything nore than that.
7 10? 7 Q o, the people who received that were the people who
8 M KEATING Yes. 8 came tovote at any one of the three elections; is that
9 THE WTNESS:  |'s that where you nean? 9 correct?
10 M. HOKCK  Yes. 10 A | don't know to the extent it was actually inplemented.
11 BY M. HXKX 11 It depended on each county, | guess.
12 Q  There's -- hold on. So, it'sgoingtogoontothenext |12 Q  Ckay. Véll, it was directed to each county to do that,
13 page. I'msorry. Qo ahead. 13 and it was directed by the statute, and you have no
14 A Sart wth1? 14 information, do you, that it didn't happen?
15 Q  Yeah, go ahead and start with "except as." 15 A | do, fromny own polling place, but that's all.
16 A "Except as provided under subparagraph 2 and 16 Q  So, totheextent that a person was a voter, so that
17 notwithstanding any law election officials at the polling 17 person has already said, | amcommtted to this process and |
18 place at an election held after January 1, 2012, shall request |18 want to come, that person has had a one-on-one interaction
19 that every elector show proof of identification. 19 three times, if they cane to all three elections, telling them
20 "2, notw thstanding subparagraph 1, prior to Septenber 20 hereis what is going to be needed, here is what the law
21 17th, 2012, if the elector does not provide proof of 21 provides, and here is how you get what you need under the |aw
22 identification and the elector is otherwise qualified, the 22 isthat not correct.
23 elector may cast a ballot that shall be counted without the 23 A Very few people woul d have showed up at all three of
24 necessity of presenting proof of identification and wi thout 24 those elections, as M. Royer said. It's like 11%turnout at
25 the necessity of casting a provisional ballot except as 25 those other ones, so.

Page 940 Page 942
1 required by the Act." 1 Q Roght. Ckay. So, maybe they would not have gotten
2 Q  Keep going. 2 three separate nessages; but if they had shown up to any of
3 THE QOURT:  Counsel, can we do this alittle 3 the three elections, they would have gotten it at |east once.
4 quicker? Can you tell us what you are trying to do? 4 I's that correct?
5 M. HCKK  Yes, what | -- in the next 5 A Yeah, if they didit. | don't know | don't know what
6 section, and |'msorry, | was responding to M. Vil czak's 6 that said.
7 concern that | wasn't being conplete. 7 Q  Andso, that wasn't something that you took into account
8 BYM HXX 8 inyour analysis of how many peopl e knew or understood the
9 Q It saysthat if any personis asked for proof of 9 nessage that was given; isit?
10 identification at the soft rollout election and does not 10 A | couldn't because | was never able to obtain a copy of
11 provide it, he wll be given educational infornation to tell 11 this docunent that was distributed, so | don't know
12 himabout the requirements and about how to meet those 12 Q Tothe extent that there were personal interactions
13 requirenents. 13 where peopl e asked for 1D and there was an opportunity for
14 M. Royer testified yesterday that at each of three 14 conversation at the polling place, that would fit into the
15 elections that had occurred, and as you said you recalled, he |15 category that you were talking about, about personal
16 also testified about the Novenber 2012 el ection being a 16 interactions; would it not?
17 presidential election at which the turnout is very high, 17 A Yeah, no, it would be good, especially if those people
18 conparatively to the ones before and after, and the ones that |18 are well informed. | know vol unteer poll workers may not know
19 are upcom ng. 19 all of the ins and outs of voter IDrules because they are
20 And part of ny question to youis: Is that not an 20 conplex; but you know, | -- in part because there are lines
21 educational effort? 21 and so forth, | don't think they're going to chat for too
22 A | think, you know to the extent that it happened, it's |22 long, but if that happened, that would be great.
23 agood idea. | asked to see what was that -- what was handed |23 Q  Ckay. You do knowthat poll workers are trained, do you
24 out, and | don't think we have had that. W& don't seemto 24 not?
25 have any copies of that, that | have seen. Yeah. So, | don't |25 A | knowthey're given naterials, but | guess it's not
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Page 943 Page 945

1 required that they go through training. 1 polls. Wen you show up at the polls, showup with

2 Q \'Il leave that there. 2 identification.

3 Let's go back to what we were talking about, about the 3 How i s anything about that message anbi guous?

4 persuasion and the needing to -- to change behavior. Wés -- 4 A They don't say anything about voter identification

5 when looking at the language of the statute, was the 5 directly innost of the ads. They say, if you care about this

6 Departnent of State told that they were responsible for 6 country, showit.

7 insuring that everyone decided to get identification of a 7 | show | care about this country in alot of different

8 specific sort? 8 ways beyond voting. | amnot sure people i mediately woul d

9 A N 9 get that.

10 Q  Ckay. Vés the Department of State told that they needed | 10 For people to recognize it the way you are tal king about

11 to take all people who night be eligible to vote and convince |11 the Nke thing, recognize "just doit" as a Nke ad because

12 themto register to vote, and convince themto show up at the |12 they have pronoted that slogan for so long, you have to have

13 polls? 13 first had that association made for you. A some point, you

14 A N 14 have got to see the whole thing connected, because otherwise,

15 Q  Andwas the Department of State instead told that what 15 where woul d you come up with that to begin with?

16 they needed to do was to insure that somebody who had already |16 Q  And so, if the point of the advertising canpaign wes to

17 deternmned that they were going to vote understood that they 17 be that kind of enphasis, that kind of remnder on top of all

18 would need to bring ID, and that there was a statutory list of |18 of the other educational efforts and outreach that the

19 forns of identification that they could get? 19 Departnent of State was making, then would that canpaign serve

20 A Rght, but I think they were also supposed to tell 20 that function?

21 peopl e who were registered to vote that, here's a way that you |21 A Véll, the Nke canpaign is about brand awereness.

22 canget IDif you don't have it, so that they can vote. 22 They're aware of Nke, "just doit." | don't think that's an

22 Q Canyoucitetone anything in the statute that says 23 information canpaign. The -- this particular canpaign was

24 that? 24 about voter education and getting infornation to voters.

25 A I'll be honest, this version of the statute is not what |25 | think that's very different fromassociating Nke wth
Page 944 Page 946

1 | have seen before. | have seen a very short thing; but this 1 a-- you know the tennis shoe, or the sports products of sone

2 long document, | have not read before. 2 kindand giving it a positive image. | don't think they're

3 Q  Ckay. Vell, we'll maybe revisit that |ater. 3 really the sane thing because you don't need any infornation

4 For peopl e who are committed, they care about voting, 4 at all tosay, Nkeis cool. You know it doesn't really

5 for those people, even when you TiVo through sonething, and 5 mtter that you have detailed information on how the shoe is

6 you see something that you know affects you, are you not 6 made or why.

7 likely to stop and say, wait a mnute, | need to pay attention | 7 Q  If nost people in the Comonweal th vere to see an

8 tothis? 8 advertisement and to themit was to nean, wait a minute, |

9 A | don't knowby virtue of "showit" that they know what 9 better pick up ny wallet when | walk out the door because I'm

10 it's about. It just seens like that could nean a ot of 10 going to need ny identification at the polls, do you believe

11 things. 11 that that ad acconplished that purpose?

12 Q Do you know what phrase N ke uses to promote its 12 A If they already had a driver's license and were exposed

13 products? 13 tothe ad, it could have, yeah. Because that was what was

14 A | knowthere's a swoosh. 14 enphasi zed.

15 Q If | toldyouthat "just doit" -- 15 Q  Adif you were a person who fit into one of the other

16 A Yeah, yeah 16 categories, did you do any effort whatsoever to determne what

17 Q  "Just doit" is comonly associated with N ke? 17 kind of outreach the senior citizen centers were doing, what

18 A Yeah 18 kind of outreach that the Department of State was

19 Q  That association cane about despite the fact that none 19 participating inwth the colleges and universities, what kind

20 of those words references -- you know Nke. It doesn't 20 of outreach was being done to other places that issued

21 reference sporting equipment. It doesn't reference anything 21 specific forns of identification that conplied wth the

22 else. It is something that brings up an association. 22 statute?

23 And given that this was in the context of an election, 23 A Yes, | didlook at those naterials. Again, | knowthere

24 inthe context of voting, in the context of, you know, you're |24 were some ads run in college newspapers. Some coll eges

25 going to exercise a right of citizenship by showng up at the |25 decided to change their 1D so that they would be -- would have
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Page 947 Page 949
1 expiration dates and things like that. Is that what are you 1 Q Adwhyis that website data not a measure of how many
2 referring to? 2 people folloved up to a message that said, go to the website,
3 Q That'sin part what went on, isn't it; but there were 3 and then went to the wehsite?
4 also outreaches to, for exanple, the Department of Aging, the 4 A Vell, for one thing, there are a lot of people other
5 Department of Health, the Departnent of Public Wlfare. You 5 than people looking for voter IDlooking at the website |ike
6 probably sawthe press rel ease where Tenple Uhiversity had its | 6 ne.
7 own students say, let's get conpliant identification? 7 V¢ can't tell how many peopl e were going there to get
8 So that raising the awnareness of a need for 8 ID Ve can't tell hownany people found the information they
9 identification also allowed people to work with their 9 needed there. That kind of thing just isn't possible to tell
10 constituent organizations that were enpovered to produce that |10 fromwhat we're looking at here.
11 identification to insure that voters had it. 11 Q  But we do knowthat there were over a mllion hits on
12 Howis that not an effective way of communicating both 12 that website, and that nore than one page was | ooked at on
13 to the places that issue identification, and to the persons 13 those hits?
14 who need it, that here is a way that you can get 14 A Correct.
15 identification to bring with you to the polls? 5 Q  Ckay.
16 A VeI, you know |'msure in the cases that you 16 A But not separate people, necessarily.
17 described, it was. 17 Q | saidit carefully by saying hits.
18 The probl emis, | knowwith the care centers and so 18 You had given sone testinony earlier about the fact that
19 forth, they could, if they wanted to issue IDs; but they 19 the reason that the PennDOT non-drivers IDdidn't count to you
20 didn't have to. 20 was because it could be used for purposes other than driving.
21 So, | don't know how many of themreally, you know, did |21 A No, no. It counts for voting purposes. | understand
22 that, and how much that nade a difference. 22 that.
23 Q  Sitting here today, you don't know how many of them 22 Q Rght, but --
24 didn't, either? 24 A But | was saying | can't tell how many people found
25 A That's correct. 25 their birth certificate and went and got one of those because
Page 948 Page 950
1 Q  Andyou don't know whether any resident was notivated by | 1 they wanted to vote. Maybe if we had the figures on an
2 the materials to ask their care center, do you have a form of 2 increase over tine and the nunber of those it might tell us
3 identification, and how many then actually got the 3 sonething about that.
4 identification fromthat interaction? 4 Q | think perhaps you're confused about the process.
5 A Yeah, because there were no effectiveness netrics inthe | 5 [f you went in to PennDOT and you said to them | need
6 canpaign, we really can't say mich of anything. 6 anlIDfor voting, and | want it to be a PennDOT 1D as opposed
7 Q MNow wait aninute, one of the effectiveness measures 7 tothe DOSID you could sign an oath in affirmation and
8 that you talked about in your testimony was website visits, 8 provide your documents, and you would get a free IDfrom
9 and-- 9  PennDOT to be used for voting purposes that would be -- that
10 A N 10 would ook just Iike the non-drivers IDthat's used for other
11 Q  Yes, you did. 11 purposes.
12 A \Ebsite -- not visits to the website, because again, 12 A Rght. N, I"'mavare of that.
13 there's no way to track any visitors to a website. 13 Q  And those nunbers are in that 17,000 nunber that he was
14 V¢ | ooked at the website ad. 14 asking you about.
15 Q  You had said, you had said that it woul d be useful to 15 A U-huh
16 know how many peopl e got the message and used it by going to 16 Q  And you said those don't count, because --
17 the website or calling the nunber. 17 A N | saidl can't tell if they were a result of the
18 A Roght. But | -- by that | don't think we cantell that |18 canpaign or the regular flowof people that get PennDOT | Ds.
19  based on inpressions data, because we know that that doesn't 19 Q  Véll, okay. | don't want to argue with you, but your
20 represent that. 20 testimony was you woul d be getting those IDs for other
21 Q  I'mnot talking about the inpressions data. |'mtalking |21 purposes in addition to voting.
22 about the website data that was on the sane docunent that you |22 A You could be. | don't know
23 looked at earlier that talked about the nunber of discrete 23 Q  But you couldn't for those 17,000 because you signed an
24 visits to the website? 24 affirmation.
25 A Rght. 25 A (h | see what you're saying; that you weren't going to
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Fage Yol Fage Yoo
1 ‘useit for anything but voting? 1 correct?
2 Q Nb that saidthat you needed it for voting purposes. 2 A | don't know how many are out there in the A legheny
3 That it was a voting docunent, that you were getting it -- you | 3 Forest. | haven't |ooked at that.
4 wvere getting it for the purpose of voting. 4 Q  Andso, the people that are in that New York border who
5 A Rght. Rght. 5 areinthe nountainous region and in the forest region, are
6 Q  Sothat has already been separated out in the 6 those people -- those peopl e don't have access to a standard
7 statistics -- 7 broadcast fromPhiladel phia or fromPittshurgh; correct?
8 A Mnhmm 8 A | don't know
9 Q -- fromsomebody who cones in and says, | want togobuy | 9 Q  Youdon't know
10 cigarettes so | want an IDto do that. Ckay? 10 A N
11 A Ckay, uh-huh 11 Q kay. So, if the decision was made that the people in
12 Q  Sothose nunbers have been devel oped separately. Gven |12 those rural counties who are in a place where they are not
13 that clarification, do the 17,000 actual ly count as part of 13 getting broadcast signals are nore likely or maybe solely able
14 the identification that was gotten pursuant to, "go to PennDOT | 14 to be reached by cable, would that change your assessment of
15 and get an I1D'? 15 whether the decision to use cable there was reasonabl e?
16 A If people came there because they knew that, yeah. 16 A | knowin the region frequency statistics that were
17 Q  Ckay. Thank you. 17 provided by Harnelin, they -- | don't understand why, but it
18 You had sone testinony about people who did not have 18 says zero percent for those counties; and | guess, to ne, that
19 cable, and you gave us a specific statement about, you know 19 doesn't sound too good, but |'msure it's nore than zero. |
20 30%of the state does not have cable. 20 don't know what the region zero neans there.
21 A Rght. 21 Q  So, you would look at region frequency to make that
22 Q  You have looked at any of the demographics on that 3099 |22  assessment?
23 A | know not fromstudies of Pennsylvania in particular, |23 A  Yeah
24 but | know the denographics of people who don't have cable 24 THE CORT:  V¢'I1 break now |'Il see you all
25 nationwi de. 25  back here at 1:00.

Page 952 Page 954
1 Q kay. Aevyoufaniliar with the general practice that 1 M. HCKOK  Thank you, Your Honor.
2 inabroadcast center that cable is not as necessary as it is 2 M WALCZAK  Thank you, Your Honor.
3 insoneplace that might be -- not have broadcast reception? 3 THE BALIFF. Cormonweal th Court is nowin
4 A Abroadcast center, you mean nedia -- major nedia 4 recess.
5 nmarket? 5 (QOURT RECESSED AT 12:40 P.M AND RECOWENED
6 Q Rght. Rght. 6 AT 1.03PM)
7 A Cay. 7 THE BALIFF  Cormonveal th Court is nowin
8 Q If youarein Philadelphia and therefore you have access | 8 session.
9 to broadcast or you're in Pittshurgh and you have access to 9 M. HOKX (ood afternoon, Your Honor. [f |
10 broadcast, you're less -- it's |ess necessary -- you may still |10 may continue.
11 wvant it, because you want cable. That's a different issue. 11 BY M HXX
12 A Mahmm 12 Q  Professor, you had given testimony at the end of your
13 Q  But it's less necessary for you to have cable in order 13 testinony about a sanple that you did in which one-tenth of
14 to be able to access any television, is that correct? 14 one percent of 12,000 surveyed had tal ked about voter fraud;
15 A Access any television. | guess, yeah. | nean -- 15 is that sanple a nationw de sanpl e?
16 Q  Let meput afiner point onit, okay? 16 A Yes, itis.
17 A I'mconfused. 17 Q  Vésit meant to the representative of the Lhited Sates
18 Q | usedtoliveinrural Qegon. Inrural Qegon, the 18  popul ation?
19 only way that you were able to watch televisionisif youhad |19 A  Yes.
20 a cable station, a cable provider. 20 Q  Thank you. Now you al so had sone testinony about web
21 A Mahmm 21 banners, and in the testinmony you were shown a single el enent
22 Q kay. Couldn't doit any other way. 22 of the web banner that is actually an aninmated group that
22 A Mahmm 23 noves across the page.
24 Q  Sothat if you look at the top band of the state, those |24 ['mgoing to show you what's Exhibit 169, and it was
25 people that are in the Allegheny National Forest; is that 25 admtted yesterday, Your Honor. So that you can see the
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1 entire animtion? 1 effect of showing this over and over was to reinforce the
2 A Mahm 2 behavior shown, then showing the other one over and over m ght
3 Q S, nowunderstanding that all of those pieces are in 3 be expected to reinforce the behavior shown, correct?
4 the web banner, does that change your testinony as to whether 4 A Reinforceis alittle different than changing people's
5 it's confusing just to see the one part inisolation? 5 inpressions of how many people are doing drugs.
6 A | nean, it's obviously better because at least there'sa | 6 Q  VelIl, it doesn't it -- also?
7 learn nore button and it says something about ID. To vote in 7 A Tosoit --no, | was goingto say --
8 the Novenber 6th election, you nust show acceptabl e photo ID. 8 Q  Sorry. | didn't mean to step on your testirmony.
9 So, it's better. 9 A MN. S, intheseads, | don't knowif -- | mean, we
10 It obviously doesn't tell people, you know if they 10 have actual data against the drug ad, so we know what happened
11 don't have an IDwhat to do, what | -- whether it has the 11 is that it increased their perception of how common drug use
12 driver's license again, and so forth but, yeah, it's better. 12 wes. Inthis case | don't knowif, you know the peopl e
13 Q Ddyoureviewof the testinony of any of the 13 showing IDs and saying "showit" increased how nany people
14 Petitioners' witnesses as to whether they had heard of the 14 thought were, | guess, showing IDs because everybody was
15 voter IDlawand its requirenents? 15 supposed to show IDs. So | guess |'mnot sure exactly how
6 A N 16 that translates.
17 Q  Wen you testified about the el ements of the advertising |17 Q  Ae you aware that under the prior statute there was an
18  canpaign and what was done and what was not done, vere you 18 identification requiremnent?
19 suggesting that the Departnent of State should have looked to |19 A The prior statute, what are you referring to?
20 another advertising buyer ina different group to develop a 20 Q  That when people cane to the polls, some of the people
21 nore, as you call it, effective canpaign? 21 needed to show | D?
22 A No. | was suggesting that they should |et people like 22 A | think first tine voters, wasn't it?
23 Red House do what they often do, which is neasure 22 Q N, actually, it wasn't. It was every a person first
24 effectiveness, and also, that they not expressly say, no, we 24 cane to an election district.
25 don't want to do that. Because obviously if you care about 25 A, yes.

Page 956 Page 958
1 making sure people who are registered to vote can do so, you 1 Q  Soany person who noved had to show I D
2 want to make every effort possible to informthemand to 2 A Mahmm
3 connect themwith the information they need. 3 Q  MNow wouldn't you think that it would be harder for
4 So, | would just say, you know why exclude it, when 4 someone to have in their head, this may or may not affect me,
5 it'stheonly way to knowif we're getting the job done. 5 | may or may not need to bring ID, than to get in their head,
6 Q So, isit your inpression that Red House or Harnelin or 6 oh, wait anmnute. |'mgoingtovote. | need ID. It's a
7 Bravo advised the Departnent of State to do things that they 7 universal association between the two as opposed to perhaps.
8 said they would not do? 8 It may not -- do you understand what |'masking?
9 A | don't know 9 A | think so, but ny understanding is that's a different
10 Q  Youdon't know Ckay. You were talking-- let's go 10 IDrequirement. It didn't have to be a photo ID. It didn't
11 back to the drug ad. 11 have to be a PennDOT issued ID and so forth.
12 You said that the problemwith the drug ad is that it 12 Q VeI, does this IDhave to be a PennDOT issued |D?
13 told people that the activity shown in the ad was normative 13 A It can be a Departnent of Sate one nowthat that
14 and accept abl e? 14 exists.
15 A Yeah. | nean, I'mnot sure if those are the words that |15 Q  Are you aware that it can al so be one of a nunber of
16 exactly used, but the research on the effectiveness of that 16 other kinds of 1D?
17 canpai gn showed that the more ads you were exposed to, the 17 A Yes, | have seen that list.
18 nore prevalent you thought that drug use was in your age 18 Q Ckay. So, it's not that it has to be a PennDOT | D?
19 group. 19 A VeI, but it can't be -- you know it can't be sonething
20 Q So, if you were exposed to ads that said it that it was |20 that doesn't have a picture, and it can't be sonething that
21 normative and acceptable, and it reinforced bringing an 21 doesn't -- isn't issued by one of those particular places.
22 identification card to the polls, that woul d actually 22 Q CGanyoutell me-- howlong have you been a resident of
23 reinforce that positive behavior in the sane way? 23 Pennsyl vani a?
24 A | don't know | mean, it would -- it's possible. 24 A About ten years.
25 Q  Byinference, if the research on the drug ads said the 25 Q  Hwnany tines have you noved during that tine?
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Fage YooY Fage Yol
1 A Zero 1 things as easy as possibl e?
2 Q  Wen you first showed up to vote in Pennsylvania, can 2 A Thisis about a survey research technique. It's about
3 youtell me what the list of acceptable |Ds was? 3 how you ask people questions in surveys to get accurate
4 A Nb. 4 responses.
5 Q  Ckay. Thank you. |'ve been alittle concerned about an | 5 You can ask peopl e questions |ike how much TV did you
6 undercurrent that | have seen in your work in the things that 6 watch this week, and we'll give you an answer, even though
7 you have said publicly and in what you testified to today. 7 it's massively inaccurate.
8 | think today the way it cane out was that it's 8 The programlist approach is a technique for increasing
9 inportant to make things as easy for people as possible. In 9 the accuracy of what they tell you because there is a -- they
10 the article that you have forthcoming, you said that thereis |10 want to answer, you know the question, and they're not going
11 an enphasi s on reducing cognitive demands. Do you recall -- 11 tosit down and think about each and every programthey
12 A I'mnot sure what context you're talking about. 12 watched and how I ong they watched it and then mentally tally
13 Q | have the article, and | can give copies if people need |13 those.
14 it, but | -- if | canjust read this sentence. 14 So, when we do surveys and we want people to report
15 A Canyoutell mewhat articleit is. 15 things accurately, we break it down for them And what we
16 Q It'sthe article we discussed this norning. 16 have found is in terns of nemory, they're very accurate at
17 A (h, onlearning television. 17 recalling which prograns they watch regularly. They are not
18 Q  Your televised exposure to politics, new neasures for 18 accurate at all at telling us how much TV on the whol e they
19 fragmented nedia environnents. 19  watch.
20 A You'rereferring to where |'mtalking about in survey 20 So, inturns out to be a far more reliable and valid
21 research. V¢ want to nake it easier for people to answer 21 measure of television exposure to ask themand give thema
22 accurately questions about how much television that they have |22 list of Neilsen's top 50 program and they tell us which ones
23 wat ched. 23 they watch regularly.
24 Q  You'reactually -- yeah. You're talking about the 24 Q  MNow do you recall giving an interviewon an
25 programlist. If | can read the paragraph, | think the 25 idtizenForun?

Page 960 Page 962
1 paragraph is enough to put it in context. 1 A | don't knowwhat that is. Assist --
2 M WA Wat page? 2 Q IdtizenForum
3 THE WTNESS:  Can you tell ne what page it is. | 3 A It nust have been sone kind --
4 M. HCKK |'mnot good with the pages. Can | 4 Q  You gave an interviewthat's available on the web.
5 youtell me what page it is. It looks like four. It'sonthe | 5 A  That's probably true. | doalot of interviews, but |
6 top right. 6 don't knowidQtizen, exactly.
7 M WACAK Looks Iike the fourth page in 7 Q Dovyourecall during that you were asked questions about
8 this document at the top left. 8 your perspectives on voter participation? You would it help
9 BYM HXX 9 if we showed you part of the video?
10 Q  I'll represent that | got this docunent off your 10 A Sure. Do you know what year it was?
11 website, and the paragraph says, "The programlist approach 11 Q | believe it was about 2008.
12 advances two goals. First, it decreases the cognitive demands | 12 (THE VI DEO PLAYED AS FOLLOAE:)
13 placed on respondents. Wen viewers watch TV, they likely 13 "R MJIZ -- beyond wealth, gender and race
14 think in terns of the programthey watch rather than in tine 14 and focussing on representatives and perhaps incone |evel s and
15 units, such as hours or days, or in terns of researcher 15 econonmc level s and gender and race and so forth, that's a
16 designed categories of political prograns. Thus, it should be |16 much bigger problemthan the fact that we have 75 versus 50%
17 easier for respondents to recognize and report regul ar 17 turnout. If that 50%were a representative 50% | would be
18  viewership of specific prograns than to nentally tally summary |18 fine with that."
19 anounts of tine devoted to abstract categories of 19 "INTERI EMR  Arerica has one of the | owest
20 programming”; is that correct? 20 participations in the world to have a vote."
21 A Yes. 21 "R MITZ It is, but | alsothink all of
22 Q  Does that reflect your position that it's inportant -- 22 those conparisons are not that all fair. Americans are asked
23 A Position on survey measurenent, yes. 23 to vote on absol utely everything: Hige nunber of offices,
24 Q  And your position that it's inportant in terns of 24 huge nunber of referenda, especially in sone states. W& are
25 anything that's conveyed to reduce cognitive demands to nake 25 actually, | think, overburdened, as voters go, interns of if
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Fage Yoo
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1 wewverereallytobeinthisideal citizenthat people have in | 1 campaign. and M. Royer didn't recall it. M. Gersh mde some
2 nind and do all of our research and so forth, it would be a 2 representation and Respondents' counsel also made
3 full tine jOb. The econony woul d have to gri ndtoahat. S 3 representations that there was evidence before.
4 ve ask an awul lot of Anerican citizens. (On the one hand, 4 M. Gersh had offered to put together the
5 Awricans are kind of inlove with the idea of havi ng nore 5 relevant excerpts in exhibits. W have a package for you if
6 say, and on the other hand, expecting people to do the anount 6 you would like, so we wanted to offer that at this time, and
7 of research that it would take to make that many decisions on | 7 Respondents have a copy as well.
8 an ongoing hasis is asking a huge amount." 8 M. HICKOK:  Your Honor, we just received a
9 (THE Vi DEOCO\U_UE)) 9 copy today at the beginning of the testinmony. W have not
10 BY M. HOKX: 10 been able to review it to determne anything about it. [If you
11 Q  Isthat your position; do you agree with what you said |11 would like, we can take that up Monday as vell.
12 then? 12 THE COURT: Yeah. | want you to neet about
13 A Yes. | agree that we do ask a lot of Averican citizens. |13 10:00 Mdnday nmorning, and have everybody meet here at 10:00.
14 V¢ neke it -- you know, we have registration requirenents that |4 M. HCKOK:  Thank you, Your Honor.
15 many other countries don't. The governnent assenbles a list 15 THE QOURT: | noticed that we have a typo in
16 for them \é do nake people not 0n|y vote nore often on nore 16 the order that we can rectify. |If you go to page three, this
17 offices, we nake them-- if they are goi ng to nake good 17 is the order regarding Respondents' Mtion in Limne.
18 decisions, it's a huge anount of infornation that you need to |8 In the l'ast paragraph of the "therefore”
19 acqui re. 19  paragraph as to Exhibit 1167. M. Rubin, what should that be.
20 So, it's true. | think the conparisons in nany vays to |20 MR RUBIN. 1677, Your Honor.
21 other countries are often unfair because we do have a bi gger 2 THE QOURT: It should be 1677. So we have
22 burden. V¢ al so, you know, don't vote on slates of party 22 transposed that or done something to it that we shouldn't have
23 candidates and so forth the V\aythey doin nany ot her 23 done to it, so, | will make a correction and I'Il file a
24 enterprises. 24  corrected order. Ckay.
25 M5 HOKXK | have no further questions. 25 MR RUBIN  Thank you, Your Honor.
Page 964 Page 966
1 MR WALCZAK: No questions, Your Honor. 1 THE COURT: Thank you, counselors.
2 THE COURT: Thank you, doctor. 2 MR RUBIN: Have a good weekend.
3 THE WTNESS: |'msorry. 3 THE BAI LI FF:  Conmonweal th Court is now
4 THE COURT: | think you're finished. 4 adjourned.
5 THE WTNESS: Ch, okay. 5 ( THE PROCEEDI NGS WERE RECESSED FOR THE DAY AT
6 MR WALCZAK:  Your Honor, we would rmove in the 6 1:19 P.M)
7 exhibits we used with Dr. Mitz, so it's 2099a, b, c, d, 1941, 7
8 2074c and b, 2094, 2095, and 1472. 8
9 M. HI CKOK:  Your Honor, to the extent that 9
10 some of these may be excerpt or extracts, | would ask that we 10
11  have conplete -- | amnot positive at this nonent. | haven't 11
12  had time to review everything, but it appears that sone of 12
13 them were truncated versions, and | just wanted to make 13
14 certain that it's the conplete one that goes in. 14
15 We can adnmit them conditionally now, and then 15
16 substitute if there's sonething that's not conplete. 16
17 THE COURT: | think you can get together on 17
18 that on Monday norning. 18
19 M5. HICKOK:  Yeah. We'Il do that. 19
20 THE COURT:  Ckay. 20
21 MS. HICKOK: | just want that caveat. Thank 21
22  you. 22
23 MR RUBIN:  Your Honor, one nore housekeeping, 23
24 M. Gersh, there was some discussion yesterday about what was 24
25 before the Court previously in terms of the public education 25
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           1                         P R O C E E D I N G S



           2                      THE BAILIFF:  Commonwealth Court is now in



           3      session, Honorable Bernard L. McGinley presiding.



           4                      MR. KEATING:  Good morning, Your Honor.



           5                      THE COURT:  Good morning, all.



           6                      MR. RUBIN:  Your Honor, Mr. Walczak will be in



           7      a moment; but in the meantime, we call Professor Diana Mutz,



           8      and Mr. Walczak will be doing the questioning as soon as he



           9      gets here.



          10                      MR. WALCZAK:  Good morning, Your Honor.



          11                      THE COURT:  Good morning.



          12                              DIANA MUTZ,



          13                      a witness, having been first duly sworn, was



          14      examined and testified as follows:



          15                           DIRECT EXAMINATION



          16      BY MR. WALCZAK:



          17      Q.    Good morning, Professor Mutz.



          18      A.    Good morning.



          19      Q.    I would like to show you what's been marked as Exhibit



          20      2099, which actually has four parts.  It's the report, CV, and



          21      the list of documents that you reviewed and resources.



          22            Professor Mutz, I'd like you to look at what's marked on



          23      the bottom right-hand corner of the page as 2099b.  Do you see



          24      that?



          25      A.    Yes, I do.
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           1      Q.    Do you recognize this document?



           2      A.    It is my CV.



           3      Q.    Is this a fair and accurate description of your



           4      qualifications?



           5      A.    Yes.



           6      Q.    I'd like to go over this briefly.  Would you tell us



           7      about your educational background.



           8      A.    I a received a Bachelor of science from Northwestern



           9      University in 1984 with an emphasis on radio, television and



          10      film.  In 1985, I received a Master's degree from Stanford



          11      University, and in 1988, a Ph.D. in communication from



          12      Stanford.



          13      Q.    Did you have a particular focus for your Ph.D.?



          14      A.    Political communication.



          15      Q.    Can you tell us a little bit about positions you've held



          16      since you got your Ph.D.?



          17      A.    My first academic job was at the University of



          18      Wisconsin, Madison.  I was there for about ten years.  After



          19      that, I was at Ohio State University, and beginning about ten



          20      years ago at the University of Pennsylvania.



          21            All three of those places, I held joint appointments as



          22      a tenured member of the faculty in both political science and



          23      communication.



          24      Q.    We'll come back to that.  Let's focus on your most



          25      recent position, which is at I believe you said the University
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           1      of Pennsylvania?



           2      A.    Mm-hmm.



           3      Q.    Tell us about your positions there.



           4      A.    I am a member of the faculty of the Annenberg School for



           5      Communication as well as a faculty member in political



           6      science.  I run something that's part of the Annenberg Public



           7      Policy Center that's called the Institute for the Study of



           8      Citizens and Politics.



           9            This institute is basically set up to study politics



          10      from the citizen's point of view.  We do research on all kinds



          11      of non-electoral consequences, political process; and by that



          12      I mean, we study levels of civic knowledge, how mass media



          13      contributes to levels of civic knowledge, what kinds of things



          14      the media chooses to emphasize and so forth.



          15            And my particular position is an endowed chair, that's



          16      between political science and Annenberg; and it was originally



          17      endowed by Walter Annenberg to try to build bridges between



          18      those fields.



          19      Q.    Does the Annenberg School have a particular focus?



          20      A.    It does all kinds of communication.



          21      Q.    But it is specifically focused on communications?



          22      A.    Right.



          23      Q.    Tell us a little bit about the types of communications



          24      that you study.



          25      A.    I study the impact of both mass media and interpersonal
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           1      communication on public opinion, on attitudes toward the



           2      political process, how people feel about politicians in



           3      general and the political process, that sort of thing.



           4            We don't do what I would call political marketing work.



           5      That is, we don't study how to persuade people to vote for one



           6      candidate over another.  That's something that, because of the



           7      way we're funded, we don't do any partisan work.



           8      Q.    So, there's no partisan political activity?



           9      A.    Absolutely not.



          10      Q.    So, you don't work for a political candidates?



          11      A.    No.



          12      Q.    Political parties?



          13      A.    No.



          14      Q.    As part of your work, do you have the opportunity to



          15      review public education campaigns?



          16      A.    Frequently.  And I teach doctorate level courses that



          17      are to students who will do communication campaigns in all



          18      kinds of areas, not just in the political realm, but also



          19      health communication and so forth.



          20      Q.    And if you look at last page of your CV, is that the



          21      courses taught?  Is that a description of what it is you



          22      teach?



          23      A.    Yes.



          24      Q.    Both graduate and undergraduate?



          25      A.    Mm-hmm.
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           1      Q.    Let's talk a little bit about your expertise, and you



           2      said political communication.  Tell us what that entails.



           3      A.    Political communication is all forms of communication



           4      that affect the citizens' relationship to the political



           5      process.  Whether they feel included in it or not, whether



           6      they feel politicians represent them or not, and so forth.



           7            So, we look at levels of public knowledge about issues



           8      of the day as well as, you know, attitudes toward them,



           9      whether they perceive a given policy as beneficial,



          10      detrimental to themselves, the community at large and so



          11      forth.



          12      Q.    Can you tell us a little bit about your research areas?



          13      A.    Currently, I am finishing a book this summer called In



          14      Your Face Politics that is a study that involves both



          15      experimental and survey based work on how citizens are



          16      affected by incivility in political discourse.



          17            I have done many studies on this, and am putting them



          18      together as a book.  Obviously, we're all aware of the



          19      incivility in political discourse and it does have



          20      consequences for how people relate to the political process,



          21      how they think about politicians and so forth.



          22            I also am working on journal articles and a subsequent



          23      book that has to do with public perception of the legitimacy



          24      of the political process and the electoral process.  Looking



          25      at what makes people feel that they're willing to go along
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           1      with an outcome of an election, even when it isn't their



           2      preferred outcome.



           3      Q.    Now, starting on page four, there's what looks like a



           4      list of books and then refereed journal articles and book



           5      chapters?



           6      A.    Mm-hmm.



           7      Q.    Are there particular books you might want to point us to



           8      as representative of your work that would be relevant to this



           9      case?



          10      A.    Well, Hearing the Other Side is a book that many people



          11      feel is relevant to legitimacy in particular, and how the



          12      public views the political process.  It addresses issues of



          13      polarization, compromise and so forth and looks at the impact



          14      of surrounding yourself with like-minded versus diverse others



          15      in terms of their political viewpoints and how that affects



          16      people's political behavior.



          17            Other books here, they all cross over in various ways.



          18      Impersonal Influence looks at how mass media influences our



          19      perceptions of mass opinion and behavior in ways that don't



          20      always correspond to what's really out there.  And by virtue



          21      of shaping those perceptions, it also shapes people's



          22      behaviors.



          23      Q.    I note on your CV, you have got one, two, three, four,



          24      looks like four-and-a-half pages of articles, and those are



          25      all articles that you personally worked on or have been the
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           1      lead author on?



           2      A.    They're peer reviewed journal articles.  That's really



           3      the currency in my discipline when there's quantitative work



           4      involved.  Particularly, most of the time we get out the



           5      technical details of our studies in journal article form and



           6      eventually, when we want to sort of put greater emphasis on



           7      the big idea, we put them into a book manuscript.



           8      Q.    What do you mean by peer reviewed?



           9      A.    Peer reviewed means they go out and are anonymously



          10      reviewed by other members of your discipline.  They don't know



          11      whose work they're reviewing at the time.  It's a very



          12      competitive process.  The top journals have about a 5%



          13      acceptance rate.  You go through a lot of objections.



          14      Q.    Now, back on page two of your CV, I note there's some



          15      honors and awards.  Can you tell us a little bit about those?



          16      A.    Sure.



          17      Q.    Let me ask you, what is a Lifetime Career Achievement



          18      Award in pol com from -- political science, political



          19      communications from APSA?  What is APSA?



          20      A.    The American Political Science Association is the



          21      largest professional organization in political science.  It



          22      basically has a small number of Lifetime Career Achievement



          23      Awards for all of your contributions to the discipline during



          24      the course of your career.



          25            In 2011, I was awarded the Lifetime Career Achievement
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           1      Award in political communication for work I have done since I



           2      started in the field.



           3      Q.    You said only one person gets that a year?



           4      A.    Correct.  I'm not even sure it's awarded every year.  It



           5      may be every other year.  I don't know.



           6      Q.    What other significant awards might you point us to?



           7      A.    I guess the one that's most significant to me is the



           8      American Association of -- I'm sorry, the American Academy of



           9      Arts and Sciences Fellowship.  I was elected a Fellow of the



          10      AAAS not that long ago.



          11            It's an organization with a very esteemed history.  It



          12      was originally created by the founders of the country at the



          13      time of the American Revolution, to try to bring academics to



          14      -- academic knowledge to bear on matters of public policy, and



          15      that is an award that you're elected to by people outside your



          16      discipline.  So, it -- your reputation has to go beyond



          17      political science or communication in order to receive that



          18      honor.



          19      Q.    When you say people outside of your discipline, what,



          20      for example.



          21      A.    Physicists, mathematicians, so on, so forth.  You're



          22      voted in by the pre-existing Fellows, and it covers all of



          23      those areas, so only those people in the field who know the



          24      position.



          25            I have been involved in many cross-disciplinary kinds of
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           1      endeavors through the National Science Foundation and as a



           2      result my work is interdisciplinarian and known across



           3      multiple disciplines.



           4      Q.    Lastly, on page eight of the CV, you have a section on



           5      professional service.  Tell us a little bit about that.



           6      A.    I've -- since I have been elected a Fellow of AAAS, I



           7      have also been involved in selecting new members.  I've also



           8      served for many years on the American National Election



           9      Studies Board of Overseers, and that's the largest electoral



          10      behavior project in the United States.



          11      Q.    What do you mean by electoral behavior?



          12      A.    It's a study that's funded by the National Science



          13      Foundation to -- around every presidential election year, also



          14      often they study midterm elections as well.  It's a group of



          15      people that get together and plan that project, and make sure



          16      that the money is being spent wisely.



          17      Q.    And what is it in particular that the project looks at?



          18      A.    There's public information about candidates, what people



          19      are learning during the course of a campaign.  How they feel



          20      about the electoral process after it's over.  All of those



          21      kinds of things are incorporated.



          22            It's also a historical time series.  This study has been



          23      going since the 1940s.  It's one of the few sources we have of



          24      over time knowledge of levels of public information and public



          25      involvement and so forth.
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           1      Q.    So, you look at the public's perception of the political



           2      process?



           3      A.    Correct.



           4      Q.    And you look at the influence of what, for instance,



           5      politicians or government leaders are saying on the public?



           6      A.    Exactly.



           7                      MR. WALCZAK:  Your Honor, we would proffer



           8      Dr. Mutz as an expert in political communication and political



           9      behavior.



          10                      MS. HICKOK:  Your Honor, may I voir dire this



          11      witness, please.



          12                      THE COURT:  Sure.



          13                      MS. HICKOK:  Thank you.



          14                   CROSS-EXAMINATION ON QUALIFICATIONS



          15      BY MS. HICKOK:



          16      Q.    Good morning, Professor Mutz.



          17      A.    Good morning.



          18      Q.    Have you any background in advertising?



          19      A.    Yes, I do.



          20      Q.    What is your background in advertising?



          21      A.    I worked for Leo Burnett in Chicago.



          22      Q.    How long did you do that?



          23      A.    A short period of time.  It was before I went to



          24      graduate school.



          25      Q.    What was your role there?
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           1      A.    I worked in the research department and I worked on a



           2      number of accounts, including Oldsmobile, McDonald's, Glad.



           3      Glad Wrap, that kind of thing.



           4      Q.    What did you do for those accounts?



           5      A.    We did research on everything from commercials they



           6      produced to lifestyle research to try to chart future trends



           7      that would affect the advertising, and to be incorporated into



           8      the advertising.



           9      Q.    And your particular role in that, what kind of thing did



          10      you particularly undertake as your tasks?



          11      A.    I did all kinds of things.  I ran focus groups, when



          12      needed.  I analyzed data that we collected.  I analyzed large



          13      scale databases on lifestyle changes in the United States.



          14            I gave presentations to clients at, you know, corporate



          15      headquarters of McDonald's, places like that.  Wide variety of



          16      things involving evaluating advertising effectiveness.



          17      Q.    And you said you did that for a short period of time,



          18      right?



          19      A.    Right.



          20      Q.    How much time?



          21      A.    It's been so many years ago, I'm not sure exactly.



          22      Probably under a year.



          23      Q.    Okay.  And you said it was many years ago?



          24      A.    Yes.



          25      Q.    How many years ago?
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           1      A.    Well, it was after I received my B.S., but before I went



           2      to graduate school.  I graduated early from Northwestern, and



           3      then got a job at Leo Burnett.



           4      Q.    What is your background in marketing?



           5      A.    All of the kinds of things that we do at the Annenberg



           6      School are designed so that we can place our students in



           7      marketing positions of all kinds.  In fact, many of my



           8      graduate students are in marketing positions, either in the



           9      context of advertising and public relations or in some cases



          10      they work for, say, the CDC working on health information



          11      campaigns, that kind of thing.



          12      Q.    Now, you provided some statements here about the



          13      non-partisan nature of your role.  Are you aware that many of



          14      the Professors at the University of Pennsylvania have been



          15      very vocal in their opposition to the photo ID law?



          16      A.    No, I'm not.



          17      Q.    Are you aware that there was a symposium held at Penn



          18      last year at which one of the centerpoints was presentations



          19      about photo ID and about other things like that?



          20      A.    No, I'm not.  I don't think those were people from my



          21      department, because I wasn't aware of it.



          22      Q.    Now, you're actually in two departments; is that



          23      correct?



          24      A.    Correct.



          25      Q.    And you also work with people like Professor Goldman who
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           1      is in another department; is that correct?



           2      A.    Professor Goldman?



           3      Q.    Have you not?  I thought I saw that you had co-authored



           4      some materials with Professor Goldman?



           5      A.    He is now a Ph.D.  He was my graduate student.



           6      Q.    Oh, okay.



           7      A.    And he's in the Annenberg School.



           8      Q.    He is in Annenberg?



           9      A.    Yes.



          10      Q.    Okay.  You also in your sources have cited extensively



          11      to two of the witnesses who have been in this case, or are



          12      listed to be in this case.  One is Dr. Barreto and one is



          13      Dr. Minnite.  Have you talked to either of those people?



          14      A.    No, I have not.



          15      Q.    And how did you come to testify here today?



          16      A.    I was called and asked if there was someone at the



          17      Annenberg School who was an expert on information campaigns



          18      who can evaluate a communication campaign.



          19      Q.    And have you testified in any other cases?



          20      A.    Not in court, no.  When I was at Ohio State, I was hired



          21      by the State of Ohio as an expert witness in a case involving



          22      the Ohio State lottery.  It was settled.  I didn't end up



          23      appearing in court, but I did prepare materials for the state



          24      on behalf of the state lottery.



          25      Q.    So you have not yet had any court find you qualified to
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           1      testify?



           2      A.    No.



           3      Q.    And you talked about the fact that you have been doing a



           4      lot of study on knowledge and citizens' knowledge and that



           5      kind of thing.  You actually have a publication posted on your



           6      website that's forthcoming that's talking about -- I think I



           7      left it over here.  I believe it's called Televised Exposure



           8      to Politics:  New Measures For a Fragmented Media Environment?



           9      A.    Correct.



          10      Q.    Is that correct?



          11      A.    Yes.



          12      Q.    And in it are you describing an experimental method that



          13      you have worked up to measure the way that people gain and



          14      assimilate knowledge?



          15      A.    This is not an experimental study.  I do do experiments.



          16      This particular study is based on five ways of panel data



          17      during the course of the 2008 campaign where we're tracking



          18      levels of political knowledge over time, and looking at that



          19      in relation to the amount of media that people consume.



          20      Q.    Did you not say that the study of media effects outside



          21      of experimental context could benefit from repeated



          22      measurement of dependent variables in order to avoid



          23      confounding individual differences with effects?



          24      A.    Yes, that's correct.



          25      Q.    And isn't this article pervaded throughout with

�

                                                                             836







           1      references to the fact that it's new and innovative?



           2      A.    It is new and innovative, yes.



           3      Q.    Okay.  So, it's not something that's been generally



           4      accepted or adopted throughout the country?



           5      A.    No, it has.  In fact, the American National Election



           6      Studies saw the article before it was actually published, and



           7      decided to change the way that they measure media exposure



           8      based on the evidence we provided.  So, it's already had a



           9      very big impact on measurement in the field.



          10            It's a long-term problem that self-reports of people's



          11      levels of media exposure tend to be pretty inaccurate, because



          12      they either don't remember how much media they have consumed,



          13      or they remember only certain things and not others.  So, it's



          14      very hard to measure by just asking people.  And as a result,



          15      there have been many efforts to improve measurement of



          16      exposure in observational studies.



          17            Ours is the first one to offer panel evidence that this



          18      measurement actually does predict what people are getting from



          19      media over time and how much they're learning.



          20      Q.    Is there anything other than that one organization that



          21      would say that this has been generally and pervasively



          22      accepted?



          23      A.    Yes.  There are many other scholars using this approach



          24      now.  People who are studying -- anyone with an interest,



          25      really, in studying media exposure has shifted to a method
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           1      like this, if they try to measure media exposure at all.



           2      Because we have --



           3      Q.    Have you --



           4      A.    -- the evidence that the other methods are poor.



           5      Q.    You're saying that everyone has?



           6      A.    I don't know of anyone who is measuring it the old way.



           7      Either they're not doing it at all or they're measuring it



           8      like this.



           9            The old fashioned measures that were used were simply



          10      asking people, you know, how much news do you consume on an



          11      average day?  We now know those are vastly inaccurate.  Partly



          12      because we don't even agree on what news is these days.



          13      Q.    In terms of what you are measuring here, it's all being



          14      measured based upon the way the consumer responds to



          15      information; is that correct?



          16      A.    What we're asking people are items that have to do with



          17      knowledge that they can acquire from mass media during the



          18      course of a presidential election.  So, they acquire it or



          19      they don't.



          20      Q.    And that knowledge is related primarily to candidates or



          21      the candidates' perspective, is that correct?



          22      A.    Correct.  Because we are trying to prove measurement of



          23      studying levels of citizen knowledge during campaigns.  We



          24      focus on asking people what they knew about candidate issue



          25      positions.
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           1                      MS. HICKOK:  Okay.  Your Honor, I don't think



           2      this witness has anything to answer as to the questions that



           3      are before this Court, and I would move that she not be



           4      admitted.



           5                      THE COURT:  We'll refuse that.



           6                      CONTINUED DIRECT EXAMINATION



           7      BY MR. WALCZAK:



           8      Q.    Professor Mutz, if you look at Exhibit 2099c?



           9      A.    Yes.



          10      Q.    What is that?



          11      A.    It is a list of materials that you had me read before I



          12      wrote my report.



          13      Q.    Now, are there some other materials that you may have



          14      looked at since then?



          15      A.    Yes.  I know we didn't have the final versions of the



          16      ads in time for filing the report, so I've reviewed those



          17      since we have received them after the report was due.



          18            I also, you know, consulted the literature in my field



          19      on information campaigns and so forth.



          20      Q.    When you say "we had not received the ads, the final



          21      versions of that, the ads," to your knowledge, was that ads



          22      that we received from the Respondents in this case?



          23      A.    Yes.



          24      Q.    Have you also been looking more recently at the



          25      Department of State and PennDOT information regarding voter ID
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           1      that's on their website?



           2      A.    Yes.



           3      Q.    So you've maintained kind of up to date --



           4      A.    Right.  As recently as a few days ago.



           5      Q.    And Exhibit 2099d, what is that?



           6      A.    These are additional pieces of scholarly work that were



           7      referenced in my report.



           8      Q.    Now, we're going to talk about three opinions that



           9      you're going to render in this case.  Let's start with the



          10      first one.



          11            Do you have an opinion to a reasonable degree of



          12      professional certainty whether the Commonwealth's media and



          13      education campaign reached its goals of, A, insuring every



          14      eligible Pennsylvania voter knows that they need a certain



          15      type of ID to vote, and B, insuring every eligible voter is



          16      prepared with photo ID on Election Day and is able to cast a



          17      vote?



          18      A.    Yes.  I think given those stated goals, I am very



          19      confident that they didn't achieve them.



          20      Q.    Could you summarize or just -- we'll go through it in



          21      more detail, but just briefly summarize the basis for that



          22      opinion?



          23      A.    With respect to the first goal of informing every



          24      eligible voter about the new voter ID requirements, my biggest



          25      concern is that the "show it" campaign message was never
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           1      pretested at all, and pretesting is a standard practice.  It's



           2      very quick, very inexpensive, where you find out --



           3      Q.    I'm sorry, inexpensive or expensive?



           4      A.    Inexpensive, yes.  Where you simply find out, did people



           5      understand that message the way that you intended it.  This is



           6      one of the standard practices when launching any kind of



           7      information campaign.



           8            The reason it concerns me is because I don't know that



           9      people understood "show it" to mean what was intended by the



          10      vendors.  I can't say definitively one way or another on that



          11      one.



          12            On the second goal, I feel very strongly that it would



          13      have been extremely difficult for people to find out about how



          14      to obtain free ID, mainly because, as Mr. Royer mentioned



          15      yesterday, they purposely did not mention it as part of the



          16      campaign.



          17      Q.    Are there any measurable metrics?



          18      A.    One of the biggest oversights I think in the entire



          19      campaign is that we really don't have effectiveness metrics



          20      built into the campaign to know how many people got the



          21      message, how many people understood it, how many people



          22      responded the way that, you know, they had hoped and went and



          23      called or went to the website and so forth.



          24            Effectiveness metrics are extremely important in



          25      executing a campaign because obviously, effectiveness is what
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           1      we want.



           2            If you know the goals of the campaign upfront, you



           3      engineer some way that you can assess how they're doing also



           4      relate.



           5            In this particular case, in reading through these many,



           6      many materials, the only thing that I saw that could qualify



           7      as an effectiveness metric is really the number of people who



           8      got the Department of State ID, and that was 17,000 out of --



           9      I know there are many different estimates of how many people



          10      don't have it, but even if you go with a very conservative



          11      estimate, it's, you know, of 100,000, it would be only 17%.



          12            So, that is not a very good result to have.



          13      Q.    When you say 17,000 Department of State IDs, are you



          14      including the PennDOT IDs that were issued for voting



          15      purposes?



          16      A.    I don't think so.  I think that's the Department of



          17      State.



          18      Q.    All right.  Are there standard practices in the field



          19      for competently or well executing an information campaign?



          20      A.    There absolutely are, and the reason is that so much



          21      money has been spent and wasted on information campaigns.  So,



          22      the Federal Government, the National Research Council,



          23      actually pulled together a group of academics who were most



          24      deeply involved in the formulation of information campaigns,



          25      had this commission put together a list of best practices, and
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           1      these are widely followed.



           2            I'm sure the list will have additions over time because



           3      the media environment is changing and so forth, but they're



           4      certainly widely taught and well understood to be any serious



           5      information campaign should follow those.



           6            They include a large number of recommendations, but the



           7      basic idea is, you know, you have to start out a campaign with



           8      some pretty well defined goals and some sort of metric for



           9      finding out whether you're achieving those goals down the



          10      road.



          11            You also have to do some research on your target



          12      audience to find out, you know, what are the kinds of



          13      impediments they face to comply with whatever it is you are



          14      trying to get people to do ultimately.  Beyond that, a message



          15      pretesting is something that is absolutely essential, and the



          16      reason is because --



          17      Q.    I'm sorry, what do you mean by message pretesting?



          18      A.    Usually it's something as quick and easy as getting



          19      together 15 people for a focus group or maybe 15 people that



          20      you pay $20 bucks each to come watch the ad and then you ask



          21      them a series of questions like, well, what did you understand



          22      this ad to be saying?  What did you remember from the ad?  If



          23      you were watching this ad at home, you know, how would you



          24      respond?  What would you think of it?  What's the relevance to



          25      you, and so on and so forth.
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           1      Q.    I'm sorry, is that -- is that something that can be done



           2      quickly, easily, and inexpensively?



           3      A.    Yes, in under 24 hours.  When I worked at the ad agency,



           4      it was Leo Burnett's rule that nothing went out if the message



           5      hadn't been pretested, so we often did it overnight.  It was,



           6      again, not expensive to do, and it I think prevented a lot of



           7      headaches, because people who are really close to a message



           8      have a hard time knowing that others are not thinking about it



           9      as deeply as they are.  And as a result you really have a



          10      tendency to fall in love with your own message and not



          11      necessarily accept the fact that, you know, people didn't



          12      understand it the way you intended them to.



          13      Q.    So, have you had experiences or evaluated campaigns



          14      where people thought it was an effective message and, as it



          15      turns out, people were not understanding it in the way they



          16      intended?



          17      A.    Oh, absolutely.  There are many of them.  There are some



          18      examples that are -- I would say, shocking in the sense that



          19      sometimes they not only didn't work well, they actually



          20      backfired and produced consequences opposite of what was



          21      intended.



          22            The one I'm thinking of right now is the national



          23      anti-drug campaign that was done during the 1990s.  This



          24      campaign, billion dollars was spent on it.



          25      Q.    What -- just -- so maybe we can recall what that
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           1      campaign was, what were kind of the elements of that campaign?



           2      A.    It was a TV campaign primarily, and it was directed at



           3      teen-age Americans with the desire to reduce illegal drug use.



           4            Again, it had an amazing level of reach and frequency,



           5      meaning that 95% of the target audience used in this age group



           6      were exposed to these ads in media, two or three times a week.



           7      So that's --



           8      Q.    200 you said?



           9      A.    Two to three times a week.



          10      Q.    Oh, two to three times.



          11      A.    Yes.  That's a lot.  And what the evaluation of this



          12      project told us was that, the more you were exposed to those



          13      ads, the more likely you were to initiate marijuana use.



          14            And obviously, it was not their intent in spending all



          15      of this money.  Turned out that what happened was that by



          16      virtue of featuring teen-agers and drugs in the ads, they



          17      created the impression on teen-agers that it was a more



          18      socially acceptable thing and that more people were doing it;



          19      and as a result, it increased the number of people who



          20      initiated marijuana use rather than decreasing it.



          21            So, that's obviously a big disappointment, and



          22      obviously, not money well spent.



          23      Q.    You said that was a billion dollars for that campaign?



          24      A.    Right.



          25      Q.    Do you have any other examples you can give us briefly
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           1      about campaigns that really didn't have the desired effect and



           2      didn't achieve the goals?



           3      A.    Yeah.  Unfortunately, there are an endless number of



           4      them.



           5            There are -- one of them that I think illustrates really



           6      well the problems of judging whether a message is effective or



           7      not without any kind of actual viewer reaction is an



           8      anti-pollution campaign that was done many years ago.



           9            It featured a Native American in a canoe, and he starts



          10      canoeing through a pristine wilderness on a river, and



          11      gradually, the water becomes more and more littered until he



          12      is clearly near a metropolitan area, and people are dumping



          13      trash out of their cars into the river.



          14      Q.    Is that the one where he's got the tear --



          15      A.    That's what I was about to say.  At the very end for



          16      emphasis, and I think it is a very emotional ad, you see the



          17      Native American shedding a tear.



          18            And then the tagline at the end is, "people start



          19      pollution, people can stop it."  And this ad won all kinds of



          20      creative awards; it was beautiful.  It was a very, very pretty



          21      ad, very creative and so forth.



          22            Again, unfortunately, the data showed that it didn't



          23      have any effects at all on litter, and the main reason was



          24      that it didn't tell people what to do.  It said, "people start



          25      pollution, people can stop it."
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           1            And so, yeah, people agree with that idea, but they



           2      really didn't know what they were supposed to do to help



           3      improve the situation.  As a result, it wasn't effective, even



           4      though it was very pretty.



           5      Q.    Give us maybe one more example of a prominent ad



           6      campaign that did not achieve its intended goal.



           7      A.    One from the health realm where there are a lot of



           8      information campaigns done was one that was designed to



           9      prevent the spread of HIV by encouraging condom use, and the



          10      message that the campaign vendor decided on was to encourage



          11      people to talk to their partners.  And the idea was, you know,



          12      get people to talk about it, and they'll be more likely to use



          13      condoms.



          14            Well, the campaign was actually extremely successful as



          15      encouraging people to talk to their partners.  They had lots



          16      of evidence that it work it worked on that front.  The problem



          17      was, the message had told people that talking to your partner



          18      reduced your risk.  So, as a result they felt like they really



          19      didn't need to use condoms.



          20            So, again, it was especially unfortunate because the



          21      people who were most likely to talk to their partners were



          22      also the most sexually active, and thus high-risk people, and



          23      so, the more they talked about their previous sexual



          24      experiences, the more their partner felt they were not at



          25      risk, when they were actually at heightened risk.

�

                                                                             847







           1            So, again, another example of a campaign that didn't



           2      work out the way it was intended.



           3      Q.    So, does that all go to the point that it's important to



           4      both do some kind of evaluation in the message development as



           5      well as at the end of the campaign to assess whether it's been



           6      effective?



           7      A.    Yes.  Message testing, as I said, is inexpensive, quick



           8      and easy; and you always want to do that to make sure that



           9      people are understanding things the way you want them to.



          10            And also that, you know, even these kinds of situations



          11      we're talking to them five minutes after they have seen it.



          12      If they don't remember and understand it five minutes later,



          13      they're not going -- when they're out in the real world where



          14      they're distracted by other things, they are not going to



          15      remember it at all.  If anything, it's a very low bar for



          16      message testing.



          17            But in addition to that, one of the things that the



          18      National Research Council is very, very emphatic about



          19      incorporating into communication campaigns is what we call



          20      formative evaluation.



          21            What that means is that you don't -- most of the money



          22      in campaigns is spent on airing ads.  Media is expensive, and



          23      television in particular.  What they recommend doing is you



          24      start your campaign in one small area.



          25            In the case of something like voter ID, it can be a
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           1      particular metropolitan area, something like that; and you



           2      start your campaign, and then you look at the measures of



           3      effectiveness.  How many calls are you getting.  How many



           4      people are going to the website and so forth.  Then you



           5      fine-tune the campaign based on what you learn from that



           6      experience.  What kinds of things are people misunderstanding.



           7      Are we just not getting any reaction at all here or what.



           8            That prevents you from spending a lot of money on a



           9      message that may not be accomplishing what you want.



          10      Q.    Another one of the best practices you identify in your



          11      report is a need to pay attention to follow-through.  What do



          12      you mean by that?



          13      A.    Follow-through is particularly important in campaigns



          14      where you want people to do something after viewing the ad;



          15      and in this case, follow-through means either calling the



          16      hotline or it means going to the website for more information.



          17            You have to give people a reason to do that.  You have



          18      to encourage them to do something that takes their own



          19      initiative, and you know, the way that you usually do that is



          20      by telling them why they might want to do that.



          21            You know, in the case of voter ID, you would want to



          22      tell them, if you need an ID, call this number.  Get one for



          23      free with no documentation, or if, you know, if you're not



          24      sure you have an appropriate ID, you can get more information



          25      here.
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           1            Those kinds of things that tell you explicitly why you



           2      might want to take this next step are extremely important to



           3      motivate people to do that.



           4      Q.    Okay.  And then, but when in terms of follow-through,



           5      would that also include that, at the point where the person



           6      does what they have been asked to do, should there be some



           7      assessment of what happens then and how that works?



           8      A.    Yeah, you need to make it as easy for them as possible



           9      because you're obviously asking them to take the initiative;



          10      and once they have done so, you want to make sure that they



          11      can get what they need quickly, easily and so forth.



          12            We know that the more of an investment people have to



          13      make in terms of time, money, and inconvenience and so forth,



          14      the less likely they are to do it.



          15            So, once they take that step, you have to be there and



          16      immediately ready to help them.



          17      Q.    Now, are there some types of campaigns that are more



          18      difficult than others?  I know Miss Hickok asked you about



          19      your early advertising work and you mentioned McDonald's and



          20      Glad.  Are there different types of campaigns with different



          21      degrees of difficulty?



          22      A.    Yes, there are.



          23            Product advertising is something that's different from



          24      promoting information acquisition.  Again, most advertising is



          25      product related; and in many cases, all you're trying to get
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           1      people to do is, you know, pick a different breakfast cereal



           2      off the shelf when they're already at the grocery.



           3            So, making people aware of your brand and the cereal and



           4      so forth means it's a very low cost thing for them to do to



           5      try that new cereal.



           6            In this case, what we're trying to get people to do is



           7      considerably more involved.  What we know from past experience



           8      in information campaigns is that the lower the cost and the



           9      higher the benefit for them, the more likely the campaign is



          10      to work; and one of the examples I mentioned in the report of



          11      a campaign that worked quite well was information campaign for



          12      sudden infant death syndrome, crib death.



          13      Q.    Is that SIDS for short?



          14      A.    SIDS, yes.



          15            Basically, those ads told people, encouraged people to



          16      put their babies to bed on their backs rather than on their



          17      stomachs as a means of preventing crib death.



          18            Again, this was easy to do.  It doesn't take more time



          19      and energy to put them to bed on their backs than their



          20      stomachs, and obviously, the benefit is huge.  And in fact,



          21      that television campaign demonstrated a 50% reduction in crib



          22      death and so, it was very, very worthwhile.



          23      Q.    Now, and you were in the courtroom yesterday for Deputy



          24      Secretary Royer's testimony; is that correct?



          25      A.    Yes.
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           1      Q.    And you heard a good amount of his testimony about how



           2      much money they had spent on the campaign.



           3            Is money a good predictor of success?



           4      A.    No, it's not, overall.  A much better predictor of



           5      success is how many of the standard practices that you follow.



           6      We know that even if you follow all of them, you're not



           7      guaranteed success; but the more of those best practices you



           8      follow, the higher your probability of success.



           9            You can spend a lot of money and you can have things



          10      backfire as in the case of the anti-drug campaign, and you can



          11      also spend smaller amounts very wisely and get the desired



          12      result.  So, it really has more to do with how much thought



          13      was put into the campaign.



          14      Q.    I want to turn now to the actual "show it" campaign.



          15      What were the Commonwealth's goals in the campaign?  Go ahead.



          16      A.    My understanding from the RFQs that went out for -- to



          17      vendors was that they had a variety of different statements



          18      and goals; but it whittled down to two things:  One, to let



          19      everybody who was an eligible voter in the state now that



          20      there was a voter ID law, and that they needed photo ID; and



          21      then secondly, to tell people who didn't have it how they



          22      could go about getting it.



          23      Q.    I'd like to put up Petitioners' Exhibit 1941.  Do you



          24      recognize this document?



          25      A.    I do.
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           1      Q.    And what is this?



           2      A.    This is the RFQ that went out to the vendors.



           3      Q.    Could you go to page I believe it's 26.



           4                      MR. KEATING:  You have 26 and 29.  How many do



           5      we have here?



           6                      MS. HICKOK:  12.



           7                      MR. KEATING:  We have 12 pages and a blank



           8      page after that, Vic.



           9                      MS. MOORE:  What do you have?



          10                      MR. KEATING:  12 to 29 and then a blank page



          11      after that.



          12                      MS. MOORE:  Let me see if I have another copy.



          13                      THE COURT:  They may all be that way.



          14                      MR. KEATING:  Is yours the same way, Your



          15      Honor?



          16                      THE COURT:  Mine is the same.



          17                      MS. MOORE:  Let's use this one instead.  Sorry



          18      about that.



          19      BY MR. WALCZAK:



          20      Q.    I believe it's on page 26 of 29; is that right?



          21      A.    What I'm looking at, I think you mean it says where the



          22      Department is committed to ensuring that every eligible voter



          23      is informed of the new requirement and is prepared with photo



          24      identification on Election Day and is able to cast a vote.



          25      Q.    Now, if we turn to the bottom of page 25, under the
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           1      section that's titled nature and scope of the project?



           2      A.    Mm-hmm.



           3      Q.    Could you look at that last paragraph there.  It says



           4      the primary goal and could you read that.



           5      A.    "The primary goal of this campaign is to inform voters



           6      of the new requirements, and insure that no one will be denied



           7      the right to vote because of the new law.  The messaging under



           8      this campaign is strictly limited to voter education with a



           9      strong focus on the photo identification requirement.  Voters



          10      must know that they must bring photo identification to the



          11      polls, and if they do not have acceptable photo



          12      identification, they must know how to obtain it."



          13      Q.    I note in that third sentence there, it says the



          14      messaging under this campaign is strictly limited to voter



          15      education, it says, with a strong focus on the photo



          16      identification requirement.



          17      A.    Right.



          18      Q.    Is that right?



          19            In your opinion, was the campaign designed to reach each



          20      of these two goals?



          21      A.    Well, it's difficult for me to say how well designed it



          22      was to accomplish the first goal; that is, informing people



          23      about the new law.  I'm sure some people probably did, and



          24      others did not get the message.



          25            In part, I say that because the "show it" campaign has
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           1      some ambiguity inherent in the message.  So, without any kind



           2      of message testing, I'm not positive about that.  I can't say



           3      one way or another.  We don't have any evidence of



           4      effectiveness in conveying that information.



           5            In terms of the second goal, "knowing how to obtain



           6      photo identification if they don't have it" I really didn't



           7      see that emphasized at all in the media campaign.  So, I don't



           8      think they could have accomplished that.



           9      Q.    On the actual message, let's talk about that in terms of



          10      the first goal of informing people in the "show it" campaign.



          11      Can you talk to us a little bit about that.



          12      A.    Well, the "show it" campaign was designed as a double



          13      entendre, meaning that it meant two different things at the



          14      same time, meaning it meant show your enthusiasm, and it also



          15      meant show ID; but it wasn't always clear what "it" was when



          16      they were saying "show it" in these messages.



          17            So that's why I say I'm not really sure people



          18      understood them the way that they intended.



          19      Q.    You said you're not sure about the message there or how



          20      it might have been perceived.  Are you aware of whether they



          21      did any kind of -- they being the Commonwealth, did any kind



          22      of pretesting or formative evaluation?



          23      A.    They did not.



          24      Q.    And are you aware of whether even the vendor for



          25      producing the creative work for the Commonwealth indicated
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           1      that this was an important element?



           2      A.    Yeah, I read the deposition from Gloria Blint at Red



           3      House Communications.  She said that she thought that all of



           4      their clients ought to do that, but that it wasn't part of



           5      what they were asked to do by the State.



           6            And in fact, in the questions and answers that the



           7      vendors put forth for the Department of State to answer, one



           8      of the vendors asked, is there going to be an effectiveness



           9      metric such as seeing how many people show up at the polls



          10      unaware of this requirement; and the state explicitly said no,



          11      they didn't want that.



          12      Q.    Now, and I believe Ms. Blint also said that sometimes



          13      it's not done.



          14      A.    That's correct.  She mentioned one client who didn't do



          15      any kind of evaluation of effectiveness.  Again, the only --



          16      I'm not aware of any information campaigns that don't look at



          17      effectiveness, but --



          18      Q.    Wait.  I'm sorry.  So when you say information



          19      campaigns, you're contrasting that with what?



          20      A.    Consumer campaigns.



          21      Q.    So that's like product --



          22      A.    Right.  And the example she gave was a consumer



          23      campaign.  I'm not exactly sure what the product was in the



          24      case.  Let's say you're trying to do something like raise your



          25      profile of your brand name, and you do ads and they're just
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           1      designed to get the name of your company in front of people so



           2      they have heard it more often and they're aware of it.



           3            In situations like that, you can imagine that they might



           4      not do any kind of effectiveness testing; but for information



           5      campaigns, I'm not sure why you do the campaign unless you



           6      cared about whether or not people were affected by it.



           7      Q.    Let's take a look at some of the ads that the



           8      Commonwealth used as part of their "show it" campaign.  If we



           9      could play -- let's -- this is Respondents' Exhibit 217 from



          10      yesterday.  Do you know what this is, Professor Mutz?



          11      A.    This looks like the 30-second television ad.



          12      Q.    Let's start by playing just a --



          13                      MS. HICKOK:  Would you clarify, please, the



          14      dates on which this ad was?



          15                      MR. WALCZAK:  I'm sorry.  This is a



          16      pre-injunction ad.  Yeah.  Sorry about that.



          17                      (THE AD PLAYED AS FOLLOWS:



          18                      "If you care about this election."



          19                      "If you care about this election."



          20                      "If you have an opinion."



          21                      "If you want a voice."



          22                      "If you want a voice."



          23                      "If you want to make a difference.")



          24      BY MR. WALCZAK:



          25      Q.    What's wrong with that?
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           1      A.    Well, again, it's pretty, and it looks very



           2      professional; but at this point, if I were the average person



           3      sitting at home, I wouldn't know what this was actually about.



           4            They don't mention voter ID.  When I first watched it, I



           5      thought it was about showing your enthusiasm about getting



           6      involved in your community, that kind of thing, because we're



           7      10 seconds into the ad.  They're saying if you want to make a



           8      difference.  If you want to get involved.  It's a "show your



           9      enthusiasm" kind of message.



          10            I don't -- if I were concerned about voter ID, I



          11      wouldn't know that this ad was about voter ID to begin with at



          12      this point.



          13      Q.    So, they haven't even mentioned voter ID in the first



          14      third.



          15      A.    No, not at all.



          16      Q.    Let's watch the remainder of the ad.



          17                      (THE AD PLAYED AS FOLLOWS:



          18                      "Show it."



          19                      "Show it."



          20                      "Show it."



          21                      "Show it."



          22                      "To vote in Pennsylvania on Election Day, you



          23      need an acceptable photo ID with a valid expiration date.



          24      Learn more at 1-877-votes-PA or visit votespa.com."



          25                      "If you care about this country, it's time to
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           1      show it.")



           2      BY MR. WALCZAK:



           3      Q.    What's wrong with that?



           4      A.    Obviously, they do now mention in the voiceover voter



           5      ID.  That's good.  One of the problems, and I think Gloria



           6      Blint also pointed this out in her deposition, is that as



           7      human beings our attention is drawn to faces.  What you look



           8      at are the people who are talking on the screen.  We can't



           9      help that.  We are drawn to orient to faces.



          10            It's unfortunate that the voter ID message is done by



          11      the voiceover, someone you never see rather than someone on



          12      the screen that's actually speaking.  Again, we tend to focus



          13      on what we're seeing on the screen in front of us.



          14            So, the voiceover does mention voter ID; and if you are



          15      watching closely enough and listening closely enough, you can



          16      connect what they're showing to the idea of voter ID, but it



          17      takes both paying close attention visually to the message and



          18      listening at the same time.  And again, there are lots of



          19      examples where when the audio and the visual don't reinforce



          20      one another, people don't get it.



          21            One of my favorite examples of this is an AT&T ad where



          22      there are a bunch of men going fishing for the weekend, and it



          23      rains constantly and they don't actually do any fishing and



          24      one of the guys calls home and he is staring.  The whole



          25      screen has a picture of hamburgers cooking, and he is telling
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           1      the folks back home what a wonderful time they're having and



           2      how great the trout is.  You know, it's meant as a joke.



           3      Meant to be funny and meant to be clever.



           4            That's fine, but the pretesting showed that when you



           5      asked people what were they eating for dinner?  They all said



           6      trout.  Nobody got the joke.  And so, they had to recut the ad



           7      to make it more obvious.



           8            And so, we have situations where the visual and the



           9      audio are saying different things, and it's very hard to



          10      assume people will integrate those somehow.



          11            It's also problematic in that a lot of people are not



          12      sitting there staring at the screen during advertising pods.



          13      They get up; they walk around.  If you were just hearing this,



          14      it would be very hard to understand what "show it" meant.



          15      "Show it."  Show what?  "It" is undefined here.



          16      Q.    Unless you see the --



          17      A.    Right, right.



          18      Q.    -- the screen.



          19      A.    Well, even then it's not exactly clear what it is.  They



          20      show a variety of different IDs.  Already knowing what they're



          21      talking about, obviously, I make the connection; but it's



          22      dangerous to assume that a member of the public who doesn't



          23      know anything about this will make that connection themselves.



          24            And again, it's one of the situations where it's a



          25      clever idea, the double entendre is clever, but it might be
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           1      too clever to communicate clearly.



           2            Again, that's one of the reasons we want to talk to



           3      people who don't know anything about this to see what their



           4      interpretation of it is.



           5            It's also, I think, pretty clear from this that even



           6      though they mention voter ID at the end, they don't really say



           7      anything to the people who don't have it to show.  To say



           8      "show it" presumes that you have it.  And I don't know what



           9      those people -- how they would react; and if I were doing



          10      this, I would definitely want to pretest this message on



          11      people who don't already have it to see if it speaks to them.



          12            Because to me, "show it" says show what you've got,



          13      what you already have; not if you don't have this, here's how



          14      to get it.  And so, I would be particularly concerned about



          15      that audience.



          16      Q.    In terms of this campaign, how much attention is paid to



          17      that second goal of helping people who might not have the



          18      right kind of ID get it?



          19      A.    There's very little in this ad; and again, TV ads are



          20      the dominant medium that they use to communicate with the



          21      public.  So, if you are likely to see this campaign at all, it



          22      was probably on television.



          23            What happens is they say, learn more, and give you the



          24      phone number.  It's flashed on the screen as well as the



          25      voiceover, or go to the website.
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           1            Again, it's very hard, when you only say it once in the



           2      course of the whole ad for people to be prepared to write it



           3      down, or to remember it.



           4            So, part of the problem is, we're not sure why we want



           5      to learn more.  It's almost like, well, if you have an



           6      abstract academic interest in voter ID, you can learn more



           7      here; but that's a very different message from, if you need



           8      ID, this is where to go to find out how to get it.



           9            It's a common thing when you have a complex message like



          10      this, to send people to a secondary source.  That's not



          11      inherently a problem.  The problem here is it doesn't tell you



          12      why you might want to learn more because it doesn't say, you



          13      know, you can get a free ID without documentation by going to



          14      this website or calling this number.



          15      Q.    So, that second goal of advising people who don't have



          16      ID and might want to get it is really neglected in this ad?



          17      A.    It's not mentioned at all.



          18      Q.    Let's move to radio here.  And just before -- we're just



          19      going to play -- this is -- I'm sorry, a pre-injunction radio



          20      ad.



          21            Before we play this, what do you know about how they



          22      made the radio ad and it's distinguished from the TV ad?



          23      A.    What they did with the radio ad is they took the audio



          24      portion of the TV ad and just stripped it and used that for



          25      the first part of the radio ad.
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           1            Again, that in many ways is even more problematic



           2      because when you say show it, there is no visual.  You don't



           3      know -- you don't have any clue what it is, in that case, on



           4      the radio because you only have the audio portion.



           5            They did add in the second half of the radio ad more



           6      information than is contained in the television ad.  So, I



           7      actually thought that the radio ad was better than the



           8      television ad because it did incorporate at least more



           9      information on types of IDs and so forth.



          10            They still only mentioned the phone number and website



          11      once at the very end, so, you know, it's not great; but at



          12      least they mentioned -- they still don't mention that you can



          13      get a free ID without supporting documentation at this number.



          14      Q.    Okay.  Let's play the ad, and this would be -- we're



          15      again using Respondents' exhibits admitted yesterday.  This



          16      would be Exhibit 213.



          17                      (THE AD PLAYED AS FOLLOWS:



          18                      "If you care about this election."



          19                      "If you have an opinion."



          20                      "If you want a voice."



          21                      "If you want to make a difference."



          22                      "If you want to vote, then show it."



          23                      "Show it."



          24                      "Show it."



          25                      "Show an acceptable picture ID with a valid
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           1      expiration date because in Pennsylvania on Election Day, you



           2      need one.  So, whether it's a PennDOT issued ID, student ID,



           3      or passport, if you want to vote, you are going to have to



           4      show it.  To learn more, call 1-877-votes-PA or visit



           5      votespa.com.  Sponsored by the PA Department of State.)



           6      BY MR. WALCZAK:



           7      Q.    Does that ad say anything about if you don't have ID,



           8      here's how you get it.



           9      A.    No.  In fact, we know some people with the TV ad thought



          10      it only meant driver's licenses because that's what they



          11      noticed.  In this case they at least mentioned other types of



          12      ID, but they don't -- they say, if you are going to vote, you



          13      are going to need to show it; and that doesn't tell people who



          14      don't have it to show what to do at all.



          15            "Learn more," again, is sufficiently vague that I'm not



          16      sure why you want to learn more unless there was a reason to



          17      do so.  For example, if you don't have an ID, you want to



          18      vote, here's what you do.



          19      Q.    Now, you mentioned earlier that the majority of the



          20      advertising was spent on the TV campaign; is that right?



          21      A.    Yes.  Radio was used as I think they called it a support



          22      medium to target certain groups like African-Americans by



          23      playing it on stations that are popular with



          24      African-Americans.



          25      Q.    Let's take a look at some of the print ads that they
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           1      used, and let's start with bus ads, and we'll go with



           2      Respondents' Exhibit 158.



           3            Can you tell us what this is?



           4      A.    Yeah.  It's a little difficult to see on that screen,



           5      but this is a banner ad on the side of a bus.  What's visible



           6      is the words "show it."  And that is the campaign theme, but



           7      again, if you're even in the next lane, or so, I doubt you are



           8      going to be able to read the fine print at the bottom that



           9      says phone number or the website address.



          10            It also doesn't say anything about going somewhere to



          11      get ID or, you know -- it's again focusing on showing it if



          12      you already have it.  So, it seems the emphasis also from what



          13      Mr. Royer said yesterday was very much just made sure people



          14      who already had it brought it with them, not getting people ID



          15      who didn't already have it.



          16      Q.    Okay.  Let's -- I think we can see in more detail this



          17      ad on the next exhibit, which is Respondents' Exhibit 155.



          18            Now, I'm sorry, the last ad, can you tell us where that



          19      bus ad ran?



          20      A.    I think that's a Harrisburg bus.



          21      Q.    And can you tell us what Respondents' Exhibit 155 is?



          22      A.    Is that another bus banner?



          23      Q.    I'm sorry, yes.



          24      A.    I think it is.



          25      Q.    They're all similar, but a label says it's a picture of
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           1      King bus ad.



           2      A.    Sounds like a large bus.



           3      Q.    Right.



           4      A.    Again it's basically the same thing.  The emphasis is on



           5      "show it," not on getting ID if you don't have it.  And not



           6      even on the VotesPA website or phone number.  Again, if you



           7      really -- that's the key thing, to get people to take that



           8      next step.  That's what I would enlarge because people are



           9      looking at this from a distance and they need to be able to



          10      see votespa.com and they need to be able to see that phone



          11      number because that's the important part.  That's where



          12      follow-through takes place.



          13      Q.    And again this ad says "show it" and doesn't say what



          14      "it" is, and shows a picture of a license, and then says learn



          15      more and go to either the website or the phone.



          16            Do people have any idea why they should go there and



          17      what they're learning about?



          18      A.    Not that I can tell from here.  In fact, we know that --



          19      from the emails that the Department of State received that



          20      there were people who said, "so, you have to have a driver's



          21      license to vote?"  There was quite a bit of misunderstanding



          22      of what it meant.



          23            We don't know exactly how much because they didn't



          24      evaluate it.  But particularly in a situation like this, where



          25      all you see is the driver's license, "show it," okay, what
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           1      does that -- it's very hard to figure out what people would



           2      make of this.



           3            I think the most logical interpretation is that that's



           4      what you need to show in order to vote; and if you don't have



           5      one -- I don't know what.



           6      Q.    Now, you mentioned from some complaints or emails that



           7      the Commonwealth got.  What is it that you looked at?



           8      A.    I looked at email communications among members of the



           9      Department of State staff that said people -- one of them was



          10      encouraging more IDs to be shown, because people were



          11      interpreting it as being just a driver's license that was



          12      required.



          13            There was also a lot of confusion after the



          14      post-injunction ads that came out as well, because the ads



          15      were similar enough that many people thought they hadn't



          16      changed them and they had; but they were so similar and people



          17      didn't notice the difference and they complained about that.



          18      Q.    Let's look at some magazine or newspaper ads, and



          19      Secretary Royer testified that they displayed print ads in a



          20      number of locations.



          21      A.    Mm-hmm.



          22      Q.    Do you recall where those are?



          23      A.    This one, I think, is the example from Milestones



          24      Magazine, which is a magazine for seniors; and again, this is



          25      a case where the emphasis is all on "show it" and furthermore,
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           1      they really need to think about their audience more.



           2            If you look at the fine print at the bottom, I can't



           3      read it, and I don't consider myself a senior citizen, but



           4      it's teeny tiny at the bottom.  Very hard to read.  So, I --



           5      you know, the ad, again, emphasizes the wrong message.



           6                      MS. HICKOK:  Your Honor, I object to



           7      characterizing what's on the screen in -- in a reduced format



           8      like this, as not large enough.  If they have the actual size



           9      of what was posted, then you can comment on the print size;



          10      but it's -- I mean, you can look at the Respondents' Exhibit



          11      label to know that this is greatly reduced.



          12                      THE COURT:  You will get a chance to have



          13      cross-examination, Counsel.



          14                      MR. WALCZAK:  Toby, if you could blow up the



          15      small print at the bottom so we could see what that says.



          16      BY MR. WALCZAK:



          17      Q.    Now, this is obviously a pre-injunction ad, but if you



          18      could see and read that, and if you did go and see and read



          19      that, what does it say about needing to get -- needing



          20      documents to get ID?



          21      A.    Yeah.  It says "under new law, voters are required to



          22      show an acceptable photo ID with a valid expiration to vote on



          23      November 6.  Registered to vote but don't have an ID?  Get one



          24      for free at PennDOT driver's license centers with supporting



          25      documentation."

�

                                                                             868







           1                      MS. HICKOK:  Your Honor, can you clarify again



           2      what times this was run?



           3      BY MR. WALCZAK:



           4      Q.    Do you know this is from --



           5      A.    Pre-injunction.  Yes.



           6      Q.    Yes, this is pre-injunction; and it ran in something



           7      called Milestones.  This is something that was provided to us



           8      by I believe Harmelin.



           9            Let's look at one more print ad.  Respondents' Exhibit



          10      177.  This is an example of a billboard; is that right?



          11      A.    Correct.



          12      Q.    What's wrong with this?



          13      A.    Again, it's really focused exclusively on telling people



          14      to show it, show a driver's license.  It does have the website



          15      and phone number at bottom; but again, I don't know why you



          16      want to go to those if you don't convey the message that if



          17      you need ID to vote, here's where you can get it for free.



          18      Q.    The ad that -- and the ID that's depicted on there is



          19      what?



          20      A.    The driver's license.



          21      Q.    Let's -- last -- second to last ad we'll look at here,



          22      and Secretary Royer also testified that they used some online



          23      banners or ads, and online would be on the internet?



          24      A.    Correct.



          25      Q.    Let's look at Respondents' Exhibit 168.  This is -- do
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           1      we know whether it's pre or post?  It's pre-injunction.  This



           2      is a pre-injunction?



           3      A.    I don't know.



           4      Q.    Yeah, I think this is pre-injunction ad and what's the



           5      problem with this one?



           6      A.    Well, again, it's sort of puzzling to me why you would



           7      want to emphasize "it" as much as this particular thing does.



           8            For one, we have no clue what "it" is.  So, it's one of



           9      these kinds of ads that raises more questions than it answers



          10      ultimately.  If you want to vote, show it.  Doesn't even tell



          11      us what "it" is let alone move on to the second goal and tell



          12      people what to do if they need ID.



          13      Q.    So, this doesn't even display a -- an ID to give people



          14      a clue about what it is?



          15      A.    Right.  Right.  To me it's just way too minimalist.  And



          16      with the wrong emphasis.



          17      Q.    Do you know the time periods during which various



          18      aspects of the campaign ran?



          19      A.    You're talking about different media?



          20      Q.    Yes.



          21      A.    I mean, I know most of the television started in August,



          22      as I recall.  It stopped for two weeks around the injunction,



          23      and then went back up after that.



          24            Many of the billboards stayed through that period.  Do



          25      you want me to go medium by medium, or --
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           1      Q.    Yeah, what about radio ads?



           2      A.    Radio ads were later, as I recall.  But again, they were



           3      very limited, because they were just used to target certain



           4      ethnic groups.



           5      Q.    Now, on October 2nd, this Court entered an injunction



           6      against the law, and was there any change to the advertising



           7      campaign?



           8      A.    Yes.  They changed it to say, you will be asked, but not



           9      required to show it.  But basically, just that line was



          10      changed in the media that they used for the ads; and as I



          11      mentioned earlier, one of the problems that occurs is that



          12      when people have heard an ad before, they tend to tune out,



          13      because they have already heard it.



          14            And many people didn't realize that they had in fact



          15      changed these ads, and I saw it in the materials I was given,



          16      emails back and forth at the Department of State, they were



          17      complaining about people complaining about because they



          18      mistakenly thought they were the old ads.



          19      Q.    Let's just play the TV --



          20                      MS. HICKOK:  Your Honor.  I'm sorry, I object



          21      to this line of questioning.  This was brought before the



          22      Commonwealth Court and the Commonwealth Court expressly



          23      rejected this complaint earlier.



          24                      MR. WALCZAK:  Your Honor, we're trying to



          25      present the Commonwealth's ad campaign, and we're going to
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           1      show one ad that demonstrates how the campaign changed after



           2      the injunction, and this all relates to what is it from the



           3      beginning of the passage of the law until the present, is it



           4      -- is this campaign likely to have been able to transmit the



           5      message to individuals not only that there's an ID



           6      requirement, but that if you don't have an ID, that you can



           7      get one for free without documentation.  This is part of the



           8      history of the ad campaign.



           9                      THE COURT:  Okay.  We'll permit it.



          10                      MR. WALCZAK:  Let's play the post-injunction



          11      TV ad which is Respondents' Exhibit 220.



          12                      (THE AD PLAYED AS FOLLOWS:



          13                      "If you care about this election."



          14                      "If you care about this election."



          15                      "If you have an opinion."



          16                      "If you want to have a voice."



          17                      "If you want a voice."



          18                      "If you want to make a difference."



          19                      "Then show it."



          20                      "Show it."



          21                      "Show it."



          22                      "Show it."



          23                      "When voting in Pennsylvania this Election



          24      Day, November 6th, you will be asked but not required to show



          25      a photo ID.  To learn more about how to get a photo ID for
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           1      future elections and the voter ID law, call 1-877-votes-PA or



           2      visit votespa.com.")



           3      BY MR. WALCZAK:



           4      Q.    So, that's largely the same ad?



           5      A.    Right.  The only thing that they changed is the



           6      voiceover at the end.



           7      Q.    Saying that you will be asked, but not required?



           8      A.    Right, right.



           9      Q.    Again, is there anything in these post-injunction ads



          10      that tells people that they can get a free ID by going to



          11      PennDOT?



          12      A.    In that ad, they said that you could get an ID by going



          13      to PennDOT.  They didn't say -- I can't remember if they said



          14      it was free or not, and they didn't mention documentation



          15      issues one way or another.



          16            My particular concern with this ad is that, I know by



          17      this point in time, a lot of people very eager to vote had



          18      already tried to get PennDOT IDs; and as a result, you know,



          19      they -- many didn't succeed.  This ad, I would have hoped,



          20      would tell people, you know, even if you were denied one



          21      before, you can go back now.  You can get one for free without



          22      documentation.  Because those folks really wanted to vote.



          23      They were first in line for getting the ID, and they were



          24      turned away.



          25            The rules changed over time, and in large part because
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           1      there were many different changes along the way and



           2      requirements for documentation and then ultimately, there was



           3      the introduction of a DOS ID, but I don't know any way the



           4      public would know about that.



           5            I didn't know about that at all before I was handed



           6      these materials and read them.



           7            So, for a person to know, they can go back and succeed



           8      this time, I don't know how they would learn that.



           9      Q.    So, the big change for purposes of voters' ability to



          10      get an ID if they didn't have one was the elimination of the



          11      document requirement --



          12      A.    Right.



          13      Q.    -- is that right?  And so initially, you had to show a



          14      birth certificate, Social Security card and two proofs of



          15      residency and that had created problems which led to the DOS



          16      ID.



          17      A.    Exactly.



          18      Q.    Did the advertising campaign change in any way to



          19      reflect that change in underlying circumstances?



          20      A.    Not that I'm aware of, no.  In part because, as



          21      Mr. Royer said yesterday, they didn't -- they purposely didn't



          22      talk about the DOS ID.  I don't know how people would find out



          23      about it.



          24      Q.    Let's look at some of the information put out by the



          25      Department of State prior -- over time.  I'm sorry.  Let's go

�

                                                                             874







           1      to Respondents' Exhibit 43.



           2            Do you recognize this document?



           3      A.    I do.



           4      Q.    What is it?



           5      A.    This is a letter that was sent to people who didn't



           6      match in the database as having PennDOT ID.  That was sent by



           7      Secretary Aichele to tell them about the ID requirement.



           8      Q.    So, would this be -- this was sent to the 759,000 that



           9      didn't match?



          10      A.    Right.



          11      Q.    Would this be the voters who at that point the



          12      Commonwealth established as most likely to not have --



          13      A.    Yes.



          14      Q.    -- ID?



          15      A.    Yes.



          16      Q.    At the top there, it says, "here are the types of IDs



          17      that can be used"?



          18      A.    Right.



          19      Q.    Do you know when this letter was mailed?



          20      A.    I think it was July of 2012.



          21      Q.    In that list that -- and these letters were sent to



          22      people's homes --



          23      A.    Correct.



          24      Q.    -- is that right?  And in that list does it mention a



          25      Department of State ID?
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           1      A.    No.  At this point, it didn't exist yet.  It's mentioned



           2      at the bottom of a paragraph that I'm looking at here, that



           3      they're working with PennDOT to develop an alternative form of



           4      photo ID, but that at that point it didn't exist.



           5      Q.    All right.  And in that paragraph below the bolded text,



           6      it says, "if you've never had a Pennsylvania driver's license



           7      or PennDOT photo ID, you may also need further documentation"?



           8      A.    Right.



           9      Q.    "Such as a birth certificate and Social Security and two



          10      proofs of residency"?



          11      A.    Mm-hmm.



          12      Q.    So, this would be the information that PennDOT or that



          13      the Department of State specifically targeted on the voters



          14      who are least likely to have the ID.



          15      A.    Right.  And again, good idea in theory, but the



          16      information ultimately was inaccurate, because they didn't



          17      need a birth certificate and they didn't need these things and



          18      so forth.  So, in a lot of ways it probably discouraged those



          19      folks from pursuing it, if they didn't have that



          20      documentation.



          21      Q.    Is this form of communication -- I mean, how effective



          22      is it in relation to the other types of communication?



          23      A.    Direct mail can be.  I asked at one point for what the



          24      envelope looked like that this letter came in, because it



          25      really depends a lot on the packaging.  We all get a lot of
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           1      junk mail, and if you're like me, you kind of sort through it



           2      and decide what you are not even going to open; and it really



           3      depends a lot on what it looked like, whether it looked like a



           4      letter of some importance that you might want to read or



           5      whether it looked like a lot of other junk mail.  I don't



           6      know.  So, I couldn't say.



           7            But to the extent that people did read it, I don't think



           8      they got information that turned out in the long run to be



           9      accurate.



          10      Q.    Let's look next at Respondents' Exhibit -- I guess it's



          11      Plaintiffs' Exhibit -- Petitioners' Exhibit 2067.  Do you



          12      recognize what this is on the first page?



          13      A.    Right.  This is the insert that Mr. Royer was discussing



          14      yesterday that went out to 700,000 people, inserted inside



          15      this piece of the mailing.



          16      Q.    And the insert -- so, this is a letter from the



          17      Department of Health to senior citizens, part of the PACEnet



          18      program?



          19      A.    Right.



          20      Q.    Toby, if you could go to the third page.



          21            Now, is this -- this is the insert that was sent to I



          22      guess delivered to 700,000 people.



          23      A.    Mm-hmm.



          24      Q.    Is this a postcard that's in there?  This is the size.



          25      A.    I think that's the front of it, and then the next image
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           1      is the back of it, and that's the size.



           2      Q.    So, when you look at the front of this, what's the



           3      message?  Stay on that.



           4      A.    Voters are required to show ID on Election Day.



           5      Q.    Is there anything about, if you don't have ID, you can



           6      get it easily?



           7      A.    No.



           8      Q.    Or how to get it?



           9      A.    Nothing.



          10      Q.    Let's go to the second page.



          11                      MS. HICKOK:  Your Honor, can I make a note for



          12      the record that it appears that this is actually truncated.



          13      If you look down in the right corner, Secretary of State is



          14      cut off and so is Aichele.



          15                      THE COURT:  Noted.



          16      BY MR. WALCZAK:



          17      Q.    If you could go to the next page which I believe would



          18      be the back of the insert.  Again, this on the left-hand side



          19      lists the acceptable IDs; is that right?



          20      A.    Right.



          21      Q.    Now, is the Department of State ID listed there?



          22      A.    No, it's not.



          23      Q.    Then on the right-hand side, does that relate at all to



          24      helping people get ID?



          25      A.    Well, it's interesting because it depends, if you read
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           1      the left and you don't have any of those, you could stop.  But



           2      if you go to the far right, it says, "if you are registered



           3      voter and do not have one of these IDs but require one for



           4      voting purposes, you're entitled to get one free of charge



           5      with supporting documentation at a PennDOT driver's license



           6      center."



           7            So, again, with supporting documentation, I think, would



           8      convey to people who have already been refused, that they're



           9      not going to succeed this time, either.



          10      Q.    And it doesn't say what supporting documentation you



          11      need?



          12      A.    No, it doesn't.



          13      Q.    Let's look at one more mailing.  Can you go to



          14      Respondents' Exhibit 179.  Can you do a rotate so you can see



          15      that.



          16            While that's happening, what is this Exhibit?



          17      A.    I think it's a postcard that was sent.



          18      Q.    Is this -- would this be the postcard that was sent to



          19      all households with a voter?



          20      A.    Yes.



          21      Q.    And this would have been sent at some point in early to



          22      mid September?



          23      A.    Right.  This is, aside from the television advertising,



          24      where the bulk of the communications budget was spent.



          25      Q.    Again, this is a direct form of communication between
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           1      the Department of State and voters in Pennsylvania?



           2      A.    Right.



           3      Q.    In relation to the potential for effectiveness with some



           4      of the electronic communications; how would you assess that?



           5      A.    Postcards are not great.  Letters are better, in terms



           6      of your likelihood of getting someone to read it.  Because



           7      again it's cheaper to send postcards than letters and that's a



           8      reason a lot of junk mail comes in the form of postcards.



           9            So, you know, I don't know in this case any precise



          10      numbers, but less effective than the earlier letter.



          11      Q.    So, on the front of the postcard, is there any mention



          12      about getting ID, if you don't have it?



          13      A.    No.  Again, if you want to vote, show it, which could



          14      easily be interpreted as a message about make sure that you



          15      turn out to vote or something along those lines.  So, it's



          16      very difficult to know what it's about.



          17            Again, the driver's license is the ID shown, and we do



          18      know that people misinterpreted that.



          19      Q.    Go to the second page, which would be the back of this



          20      postcard.



          21            Again, what problems do you see with this?



          22      A.    Well, in this case, the Department of State ID is listed



          23      in that list of acceptable photo IDs.  It's halfway through,



          24      basically.  I don't know how people would know what it meant,



          25      what a Department of State ID actually is, just because
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           1      there's no effort to publicize that.



           2            But to me what's more problematic is up at the top in



           3      the larger font where it says, "registered to vote, but don't



           4      have an ID?  Get one for free at a PennDOT driver license



           5      center with supporting documentation."



           6            Again, the documentation emphasis is not appropriate,



           7      given what ultimately came to pass.



           8      Q.    This is a mailing that went out in September?



           9      A.    I think it was spread out over a longer period of time,



          10      yeah.



          11      Q.    Now, are you aware of any messaging by the Commonwealth



          12      that advised voters that they could get ID free, and without



          13      any documentation?



          14      A.    No, not in any materials that I have seen.



          15      Q.    Even after the circumstances changed, and PennDOT made



          16      it -- changed the Department of State ID process so that,



          17      supposedly, all you had to do was show up at PennDOT to get



          18      one.



          19      A.    Right, and that change was again something that was not



          20      publicized or incorporated into any of the communication



          21      materials.



          22      Q.    Now, I know that yesterday, Secretary Royer said that



          23      the Department of State made a deliberate decision not to put



          24      out information about the Department of State ID, because



          25      there was a concern that it might confuse voters who had the
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           1      driver's license.



           2                      MS. HICKOK:  Objection.  Mischaracterizes his



           3      testimony.



           4                      MR. WALCZAK:  I'm sorry.  I'll withdraw the



           5      question, Your Honor.



           6      BY MR. WALCZAK:



           7      Q.    Do you recall Secretary Royer's testimony about it?



           8      A.    I do.



           9      Q.    What is your recollection?



          10      A.    My recollection is he said they purposely did not talk



          11      about the DOS ID because they thought it would be confusing to



          12      people.



          13            To a certain extent, I agree; that is I don't think most



          14      average people in Pennsylvania know what the Department of



          15      State is.  If anything they may think of the Federal



          16      Department of State.  So, I don't think it's a salient enough



          17      thing, in most people's lives, that they necessarily have a



          18      clue what that is.



          19            On the other hand, I don't think that was a good reason



          20      not to tell people, there's a free ID available without



          21      documentation at PennDOT.



          22            It's not necessary to mention Department of State



          23      anything one way or another.  You just need to tell people if



          24      they don't have one, here's where you go to get it, and it's



          25      free and you don't need the documentation that we may have
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           1      asked you for a few months ago.



           2      Q.    Do you recall secretary Royer testifying that they had



           3      cancelled robo calls that had been planned?



           4      A.    Yes.



           5      Q.    And what's -- are robo calls something that may have



           6      been helpful?



           7      A.    I think at that point in time there was an excellent use



           8      that could have been made for them.  Yes.  I know they were



           9      originally planned just to remind people to bring IDs on



          10      Election Day.  But I know that the reason that it was given



          11      for cancelling was that they might cause confusion.



          12            I think a lot of this can cause confusion in the



          13      post-injunction campaign, not just the robo calls.  But the



          14      essential thing that could have been done with those robo



          15      calls is to tell people, you know, this election you will be



          16      asked but not required to show ID.  If you are concerned you



          17      may not have an appropriate ID, push one and we'll connect you



          18      with someone who can tell you what to do.



          19            That's wonderful because they don't have to write down



          20      phone number and they don't have to remember.  They don't have



          21      to do anything.  So, it's a reminder to precisely those people



          22      who will be paying attention at that time because they're



          23      interested in voting, hey, if you don't have an ID, we'll just



          24      connect to you someone at the hotline and they can give you



          25      the relevant information.
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           1            So, to me, that's just an ideal setup.  It's something



           2      that Red House had done with clients previously.



           3      Q.    That's information that was contained in their



           4      application for the contract?



           5      A.    Exactly, that they had the capacity to do that kind of



           6      thing.



           7      Q.    And did they in fact offer or suggest at one point that



           8      there's a text messaging platform that could be developed to



           9      help connect voters without ID to getting ID?



          10      A.    They did.  I don't know what happened to that.



          11      Q.    Did that campaign run?



          12      A.    Not to my knowledge.



          13      Q.    I want to move to the follow-through.



          14            So, is it fair to say that the campaign was very much



          15      designed, in addition to telling people they need ID, but if



          16      you needed more information about how to get it, directing



          17      people to either the hotline or the internet; is that --



          18      A.    Right.  Most of the ads didn't say, if you need more



          19      information on how to get it.  They just said, "learn more"



          20      which is again a little more ambiguous than saying "go here to



          21      get ID."



          22            But, yes, the strategy, which again is a common one,



          23      especially with a complex kind of message as this ID



          24      requirement, is to send people to talk to an actual human



          25      being on a hotline or to send them to the website for more
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           1      information.



           2      Q.    Okay.  Did you investigate at our request how both the



           3      hotline and the website worked?



           4      A.    I did.



           5      Q.    Okay.  Tell us about your experience with the phone



           6      line.  Which line did you call?



           7      A.    The votes-PA.



           8      Q.    The one that's --



           9      A.    That's advertised in the ads.



          10      Q.    And when did you make this call?



          11      A.    A couple of weeks ago.



          12      Q.    Did you do it once?



          13      A.    I called at least five you times.



          14      Q.    And tell us what happened when you called.



          15      A.    Well, if you call outside of regular business hours, you



          16      get a recording that says, you have reached the Bureau of



          17      Commissions, Elections and Legislation.  To be honest, I was a



          18      little confused, because I thought I was getting the voter ID



          19      card hotline and they said nothing about voter ID, and I don't



          20      know what the Bureau of Elections, Commissions and Legislation



          21      is.  So, you get that voicemail.  You can't leave a message or



          22      anything like that.



          23      Q.    I'm sorry, you cannot leave a message?



          24      A.    No.  They tell you when to call back.  If you call



          25      during regular business hours, you go through some phone
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           1      menus.  What happens is initially, they ask you if you want



           2      Spanish or English.  You press a button to indicate which



           3      language you want.  Then they give you a menu of many



           4      different options to choose from, and in that list is



           5      information on voter ID.



           6            So, pick the voter ID option.  Then you get to a third



           7      phone menu; and this one, I'm not even sure why it's there



           8      because it says just to hit the same button again for voter



           9      ID.  So, anyway, there's a third menu to get through.



          10            Once you get through that third one, you're asked to



          11      hold until someone's available.  Again, I -- every single time



          12      I was put on hold for exactly the same length of time.  So, I



          13      think it's just relaying the call during that period of time.



          14            When I called a couple of weeks ago, it wasn't likely to



          15      be a heavy period of calling in, so I don't think it was



          16      because of the backlog.



          17      Q.    And how long were you on hold?



          18      A.    A short period of time.



          19      Q.    Short being what?



          20      A.    You know, under a minute.



          21      Q.    And did you eventually talk to an individual?



          22      A.    I did.



          23      Q.    Were they helpful or knowledgeable?  Did you ask them --



          24      A.    They didn't know the answer to my question initially;



          25      and then they went and talked to somebody else while they put
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           1      me on hold and came back with an answer.



           2      Q.    Do you recall what your question was?



           3      A.    Yes.  I was asking about the requirements for college



           4      students and did they have to give up their driver's license



           5      in order to get a DOS ID, and that was something that they



           6      didn't immediately know the answer to.  I was confused myself.



           7            I mean, this was an honest question on my part, because



           8      in some of the memos that I had read, one of them said that



           9      you did have to give it up, and the other one said you didn't,



          10      and I didn't know the answer.



          11      Q.    And the person who answered the hotline didn't know the



          12      answer, either?



          13      A.    No, not immediately.



          14      Q.    And this call was made within the last month?



          15      A.    Correct.



          16      Q.    So, 15 months after voter ID had gone into effect?



          17      A.    Right.



          18      Q.    Now, I want to focus on the website.  Does everybody



          19      have access to the internet?



          20      A.    No.  In Pennsylvania, 22% don't have any internet access



          21      either through home or through their workplace.



          22      Q.    So, that's more than one in five?



          23      A.    Correct.



          24      Q.    Did you investigate at our request how the web referral



          25      process worked?
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           1      A.    I did.



           2      Q.    Did you produce some slides of screen shots of what you



           3      found when you went on the internet?



           4      A.    I did.



           5                      MR. WALCZAK:  These have been shared with



           6      Respondents' counsel, Your Honor.



           7      BY MR. WALCZAK:



           8      Q.    First of all let's --



           9                      THE COURT:  Can I ask our court reporter if



          10      she needs a break.



          11                      MR. WALCZAK:  I know we're under tight time



          12      frames today.



          13                      THE COURT:  Five minutes.



          14                      THE BAILIFF:  Commonwealth Court is now in



          15      recess.



          16                      (COURT RECESSED AT 11:00 A.M. AND RECONVENED



          17      AT 11:07 A.M.)



          18                      THE BAILIFF:  Commonwealth Court is now in



          19      session.



          20      BY MR. WALCZAK:



          21      Q.    Dr. Mutz, before we resume looking at the Department of



          22      State's PennDOT website, at the outset of your examination,



          23      you indicated that you thought that there had been 17,000



          24      Department of State IDs issued?



          25      A.    Right.
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           1      Q.    Do you recall that?  If I told that you in fact there



           2      were only 33,830 or fewer DOS IDs issued and the rest were



           3      PennDOT, non-driver's license IDs, does that affect any part



           4      of the opinion you've rendered today, any of the opinions?



           5      A.    Well, it sounds like it was less effective then because



           6      a large portion of those could have been for some other



           7      reason.  The PennDOT IDs, I assume.



           8      Q.    Those PennDOT IDs are for voting.



           9      A.    No, I think they work for voting, but people get them



          10      for other purposes, too.



          11      Q.    Let me ask you.  So, when, if -- we're now talking about



          12      people who got the message and are motivated to go to the



          13      website they're directed to in all of these ads.



          14      A.    Right.



          15      Q.    And what's the name of the website?



          16      A.    VotesPA.



          17      Q.    And that -- is that a good name for them to use?



          18      A.    Yeah.  It's fine.  You know, it obviously has to do with



          19      voting.



          20      Q.    Is there a practice that -- of buying up domain names



          21      for websites like that?



          22      A.    I have set up quite a few websites and it's standard



          23      practice when you have a website that we know the most likely



          24      mistake that you can make when they type in the domain name is



          25      that they don't know, should it be .com, .net, .org,
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           1      .whatever, .gov.



           2            Because again, even Mr. Royer told us to go to the



           3      VotesPA website and we often don't mention which suffix we're



           4      talking about, and there are a lot of them these days.



           5            So, yeah, in general what you want to do, and it only



           6      costs a couple more dollars to do it when you purchase a



           7      domain name, you want to get all of the suffixes.  So if



           8      somebody does type votespa.org rather than .com, it redirects



           9      them automatically to your website.  That's common practice.



          10      Q.    Did you try typing in votespa.gov?



          11      A.    I did.



          12      Q.    Is it common for government websites to have the suffix



          13      G-O-V?



          14      A.    It is.  I was surprised that there wasn't anything



          15      there.



          16      Q.    Toby, could you put up 2074c.



          17            Is that what you got when you pulled up?



          18      A.    Yeah, this is the image from my laptop and it says



          19      server not found.  So, if you go to votespa.gov, there's



          20      nothing there.



          21      Q.    And how recently did you do this?



          22      A.    I think yesterday, two days ago, maybe.



          23      Q.    Is another common suffix O-R-G for organization?



          24      A.    Yes.



          25      Q.    Did you try to pull up votespa.O-R-G?
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           1      A.    I did.



           2      Q.    Kelly, could you put up 2074b.



           3            When did you pull this up?



           4      A.    I think it was last week.



           5      Q.    What is displayed on the screen?



           6      A.    Ads for hot tubs.  It's apparently vote-spa.org instead



           7      of VotesPA.



           8      Q.    But somebody looking at this at the top would see the



           9      votespa.org and --



          10      A.    Right.  Right.  In many ways, the .gov and the .org make



          11      a lot of sense for this particular kind of function because



          12      it's not a commercial product.  People would think it would be



          13      natural for .org or .gov.



          14            What is worse if you look on the left side, there are



          15      links to information on voting.  I don't know if you see it



          16      over there.  But right over -- blow up -- it's not showing.



          17      There it is.  Right over here, it says, act, voter



          18      registration, absentee ballot voter registration, a bunch of



          19      things.  Those actually don't have anything to do with VotesPA



          20      at all.  If you did mistakenly end up here, you could be on a



          21      wild goose chase.



          22      Q.    Is there anything on here that would redirect you to the



          23      proper page?



          24      A.    No.



          25      Q.    So, what in fact is the suffix for the Department of

�

                                                                             891







           1      State website?



           2      A.    It's .com.



           3      Q.    It's votespa.com?



           4      A.    Right.



           5                      THE COURT:  Any capitals in that?



           6                      THE WITNESS:  Pardon me?



           7                      THE COURT:  Any capital letters?



           8                      THE WITNESS:  It's not case sensitive.



           9      BY MR. WALCZAK:



          10      Q.    Now, did you prepare at our request a series of screen



          11      shots as you navigated the website?



          12      A.    Yes, I did.



          13      Q.    Can we put up Exhibit 2094.  These have been shared with



          14      the Respondents' counsel, Your Honor.



          15            So, now, you have got the right website.



          16      A.    Right.



          17      Q.    This is the Department of State.



          18      A.    I assume that you got the message.  You understood that



          19      you needed to go here in order to get information you needed



          20      and all of those preliminary steps along the way had gone



          21      well.  This is where you would land.



          22      Q.    Can you walk us through what happened when you attempted



          23      to navigate this page?  And just to be clear, how -- when did



          24      you do this?



          25      A.    I think about a week ago.
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           1      Q.    But not last year.



           2      A.    No, no, no.  Very recent.



           3      Q.    This is the current state of the website.



           4      A.    Current.



           5      Q.    Please, if you could walk us through what happened when



           6      you went on the website?



           7      A.    Sure.  When I first got here, my attention was drawn to



           8      the "I am" as I think it's intended to here.  I went to the "I



           9      am" drop-down box which you see -- see if I can make it show



          10      up here.  This arrow right here to pick what the next step



          11      would be.



          12            So, actually, if you want to go to the next slide, it



          13      shows what happens when you pull the drop-down box.  You get a



          14      list of different categories.



          15                      MS. HICKOK:  Your Honor, I'm sorry.  Can I



          16      interrupt.  The pages are truncated on here.  They are not



          17      showing the entire website page that would have been viewed.



          18      If you went back to the first one, and now to this one,



          19      they're truncating the view on the website.



          20                      THE WITNESS:  This is my whole laptop screen.



          21                      MR. WALCZAK:  Your Honor, I think I can



          22      clarify with a couple of questions here if that's okay.



          23      BY MR. WALCZAK:



          24      Q.    Dr. Mutz, you heard Miss Hickok's concern that this is



          25      not the entire screen.  Do you have an explanation; can you
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           1      tell us how this works?



           2      A.    I didn't know there was more to the screen initially,



           3      and so, you know, I went and did the "I am" drop-down.  I'll



           4      show in a minute what happens if you do scroll down further.



           5      Q.    All right.  But just -- the point I want to make is what



           6      were you viewing this website on?



           7      A.    On my IBM laptop.



           8      Q.    This is a standard laptop that most laptop owners would



           9      have?



          10      A.    Right.  It's actually a pretty nice laptop.  It has a



          11      bigger screen.



          12      Q.    Now, are there different types of monitors where maybe



          13      more of the screen would be shown?



          14      A.    I suppose if you had one of those vertical kinds --



          15                      MS. HICKOK:  Your Honor --



          16                      THE WITNESS:  -- yeah, you could see more.  I



          17      don't have one at work or home.



          18                      MS. HICKOK:  Your Honor, this is pure



          19      speculation.  I object.



          20                      THE COURT:  Noted.



          21      BY MR. WALCZAK:



          22      Q.    But so what is on these screen shots is what actually



          23      showed up on your entire screen.  You didn't cut off --



          24      A.    No.  In fact, you can see clear to the edge of my



          25      computer screen here at the picture.  This is -- you know,

�

                                                                             894







           1      when you have a computer screen with a horizontal aspect,



           2      ratios we call it, like traditional television is, this is all



           3      you can see on the screen.



           4      Q.    Okay.  Let's go back up to the first screen, which is --



           5      we just want to make sure that nobody's being misled here.



           6            So, when you opened your -- when you went to this page,



           7      this is what's visible before you do any kind of scrolling on



           8      the page?



           9      A.    Right.  This is when you go full screen with the



          10      website.  You maximize the space.



          11      Q.    Okay.  Now, let's go to the next slide.  So, you clicked



          12      on the that drop-down box and this is what you get?



          13      A.    Right.



          14      Q.    Now, please continue.



          15      A.    Sure.  So, it has a list of categories that are you



          16      supposed to select one from, obviously.  Citizen with a



          17      disability, college student, convicted felon or misdemeanant



          18      or pretrial detainee, experienced voter, member of the



          19      military, and older Pennsylvanian, and so on and so forth.



          20            My problem is I didn't think I fit very well into any of



          21      these categories.  You know, my kids would say I'm an older



          22      Pennsylvanian, but I wouldn't self-select into that category.



          23            At this point, I really didn't know what to do next



          24      because none of seemed to describe me and I wasn't sure why I



          25      was describing myself in one of these categories anyway.

�

                                                                             895







           1            So, I just ignored that, I didn't click any of those



           2      because I didn't know what to click.  So, I tried clicking



           3      around elsewhere on the webpage, to figure out, you know,



           4      where the information was that I needed to find.



           5      Q.    So, where did you click next?  Do we need to go to the



           6      next slide?



           7      A.    Yeah, I think so.  Yeah, yeah, no, this is what happened



           8      if you scroll down and that is what I did next.  I couldn't



           9      find where I was supposed to click, so I ended up scrolling



          10      down, and I found that there was a bottom half to this page.



          11      Q.    Okay.  So, just to be clear -- so, this is the bottom --



          12      if we go back two slides, Toby.



          13            So, if you go on the website, this is what you see?



          14      A.    Right.  One other thing I should mention.  I did -- if



          15      you see these drop-down menus here, these four categories?  I



          16      did try each of those, and there isn't a voter ID thing there.



          17      I was -- the last two don't have any drop-downs.  These first



          18      two do, but it's about registering to vote, and voting in



          19      elections, and none of those drop-down menus said anything



          20      about the information that I was seeking.  So, that's when I



          21      went down further.



          22      Q.    Before we go down, and underneath the young lady there,



          23      it says, voter ID.  What about that?



          24      A.    Initially, I didn't do anything with that, until I read



          25      a memo among the people involved in the communications
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           1      campaign where someone said, you should put a button on the



           2      first page, a red button.  Then I went back and I was trying



           3      to figure out what the red button was.



           4            I didn't immediately recognize that that voter ID thing



           5      was a button.  Because it didn't say click here in part --



           6      because usually buttons look raised on the screen and you know



           7      to push them and click on them in order to go somewhere.



           8            So, yes, I can click on the voter ID button and I will



           9      show you where that goes.  But the first thing I did was I



          10      scrolled down, and if I you can go to the bottom half.



          11            Yeah, here.  And you see this to me was the most



          12      straightforward.  If you see this red band right here.  What



          13      it says is click here for more information on Pennsylvania's



          14      voter ID law.



          15            That's what I was looking for.  So, once I scrolled down



          16      and found that bar, that's what I clicked on.  And that's what



          17      led me to the next page.  It actually takes you to the same



          18      place that that red button does at the top.  I just didn't



          19      recognize it as a button.



          20      Q.    Do you have any commentary on the placement of that



          21      message?



          22      A.    Well, you always have to have it on the main screen



          23      because the problem that I had is common.  Most people don't



          24      have vertical screens.  When we put together websites, we



          25      don't ever put information that we care about below the line
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           1      where you see it on a single screen because most people don't



           2      need to scroll down.



           3      Q.    And please keep going.  So, you clicked on the red bar,



           4      and --



           5      A.    Right, I clicked on the red bar, and go ahead and take



           6      me to the next slide.  This is where I landed.  Learn about



           7      Pennsylvania's voter ID law.  And here there are listed a



           8      number of types of ID; and as I read through it, I saw the one



           9      that said the Department of State voter ID card which is right



          10      here.



          11            There's obviously the link because it's blue.  That told



          12      me, I could probably click on that to get where I needed --



          13      what I needed.  So, that's what I did next is I clicked on



          14      that.



          15            Here, what you're not seeing is that this isn't an HTML



          16      page.  What that means is that when you click on that button,



          17      it says, are you sure you want to download this document, and



          18      this is a PDF document.  It's not just a page you go to.  It



          19      says do you want to save it.  Do you feel it's safe to open it



          20      from this website.



          21            Again, if I were to be doing this website, I wouldn't



          22      put information in a document that is going to sit in any way



          23      on a computer because many people quite logically are afraid



          24      to do that because you get a lot of computer viruses and so



          25      forth when you put things on your computer.  So, ideally, this
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           1      would have been a page that you just click on and go to



           2      without actually going into PDF.



           3      Q.    You finally get to this page.



           4      A.    Yes, you finally get to this page.  I think on the big



           5      screen it's kind of hard to read, and this is the Department



           6      of State identification card FAQ page.  What it says here, I



           7      read through the first two parts and then I got to the third



           8      part here, it says "where will the voter be able to receive a



           9      free Department of State ID for voting?"  And the part on the



          10      right says, "you can obtain it for free at local PennDOT



          11      driver's license center.  PennDOT's driver's license center



          12      locations can be found on the web at," and then you have



          13      another link that you can click on right here.



          14            So that's what I did next.  Okay.  Now I'm going to



          15      learn how to do this.  So, I clicked on the link to find out



          16      where to go.



          17      Q.    The next slide.



          18      A.    This is where that one takes you.  It appears that at



          19      this point, you're crossing out of the VotesPA website into



          20      PennDOT's website.  So, this is where you land.  At this



          21      point, to me what seems most obvious is to click on that voter



          22      ID box right here because that's what I wanted to know about.



          23            That is not a link.  It doesn't go anywhere.



          24      Q.    I'm sorry.  It's not a link?



          25      A.    No, it's not a link.
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           1      Q.    So, you click on it --



           2      A.    This is a picture.



           3      Q.    -- and nothing happens?



           4      A.    Yes.  Nothing happens.  You don't go anywhere that has



           5      to do with voter ID.  So at this point, I felt like I was at a



           6      dead-end.  I didn't know where to go next.  Because it said to



           7      go here, and once I got there, there really wasn't any



           8      relevant information on the Department of State voting ID or



           9      where I should go to get it or those kinds of things.



          10      Q.    So, what did you do?



          11      A.    I went back several screens.  I thought, you know, I



          12      must not be the right link.  I went back to that screen that's



          13      after you click the voter ID button.  Yeah.  Right there.



          14            Learn about Pennsylvania voter ID law.  Okay.  I had



          15      already clicked on the Department of State voter ID thing, so



          16      at this point I continued to read through the additional



          17      material; and at this point, I couldn't really see what to



          18      click, and again, this was as big as my screen was.  If you go



          19      further down --



          20      Q.    Now, is this on the next exhibit?



          21      A.    Yeah, yeah.



          22      Q.    If you, if you put --



          23      A.    If you go further down, there's another link.



          24      Q.    Can we put up Exhibit 2095.



          25            This is a continuation of your effort to navigate the
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           1      website.  Okay.  So, this is -- we're now back at the screen



           2      that you get when you click --



           3      A.    Voter ID.



           4      Q.    -- once you find the voter ID on the home page, this is



           5      where you are at.  Okay?



           6      A.    Right.



           7      Q.    What happens?



           8      A.    Again, right here, you don't see anything to click on



           9      but have to go down further.



          10      Q.    So, you have to scroll down.



          11      A.    Yeah.  Another -- ways down.  There you go.  So, beyond



          12      what we just saw at the very bottom, it says, "if you do not



          13      have one of these IDs and require one for voting purposes, you



          14      may be entitled to get one free of charge at a PennDOT



          15      driver's license center.  To find the driver's license center



          16      nearest you, and learn what supporting documentation you will



          17      need to get a photo ID, visit PennDOT's voter ID website or



          18      call these numbers."



          19            So, that link there that says PennDOT's voter ID website



          20      is the one right there that I clicked on because that seemed



          21      like that's where it was telling me to go next.



          22            I found it disappointing that it said that you would



          23      need supporting documentation again here because this is the



          24      Department of State ID which my understanding is you don't



          25      need supporting documentation.  But it suggests that you may
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           1      be able to get one free of charge, and to learn what



           2      supporting documentation you need.



           3            So, that was confusing to me.



           4      Q.    This is the information on the Department of State



           5      website within the last couple of weeks?



           6      A.    Correct.  It's still in there now, yeah.  Last I saw.



           7      Q.    All right.  So, you click on what?



           8      A.    Right.  I clicked on that PennDOT voter ID website link



           9      there at the very bottom.  Right there.  Right.  The next



          10      screen will show you where that takes you.



          11            Here you land -- again I think this is crossing over,



          12      but as a person using the web, you're not going to pay



          13      attention to where you are, based on the URL at the top.  But



          14      here it says, obtaining a free ID for voting purposes, and in



          15      bright red at the top, it says "find a driver's licensing



          16      center near you that issues voter IDs including days and hours



          17      of operation."  So, I clicked on that.  If you go to the next



          18      screen, it shows you what happens.



          19            So, this is general information, and looking for a



          20      driver's license center or photo center and so on and so



          21      forth.  It says, check our hours of operation, and so forth.



          22            Then in red, if you see at the bottom of that screen



          23      right there, it says, "PennDOT driver license and photo



          24      license centers only accept payment by check or money order.



          25      No cash or credit cards are accepted."
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           1            That was really confusing, because I thought this photo



           2      ID was free.  But I think what's actually happened is the



           3      interface between PennDOT and VotesPA has just thrown you into



           4      the regular process for getting a driver's license.  That's my



           5      guess anyway.  I don't know that for sure.



           6      Q.    But the suggestion you get from that is that you have to



           7      pay?



           8      A.    Right.  So, that was very confusing to me.



           9      Q.    So what happened?  Did you click on that?



          10      A.    No.  I scrolled down because, see, it says "to find a



          11      location near you, please follow the directions below" and it



          12      does say there's something below.  And I scroll down, it says



          13      step one, choose where you want to search.  I put in my zip



          14      code since that was the first box that you could fill in



          15      there.



          16      Q.    And --



          17      A.    And then if you can scroll down to the next screen, step



          18      two -- no, go back up.  I'm sorry.  I guess we don't have that



          19      screen on here.



          20            Here if you see there's step two at the bottom, it says,



          21      "choose the services that you need."  They have a long list of



          22      services from learner's permit to all kinds of things, but



          23      among those is the box that you can check for voter ID.  So, I



          24      checked voter ID because I wanted to make sure to get a place



          25      that was appropriate for what I wanted.  And then I hit the
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           1      search button.



           2            This is what I got.  It says "location, search results,



           3      19096 zip code, services, driver's license, photo ID, voter



           4      ID.  Sorry, we could not locate any service centers in the



           5      specified location that offer all of the services that you



           6      requested.



           7            Again, I was very puzzled because I know there's a



           8      driver license center not that far from me.  I don't know if



           9      it's the right kind and so on and so forth, but it didn't



          10      really tell me what to do.



          11            There's a new search button right here, and that's a



          12      link, so I went to the new search button and clicked on that



          13      so I could try it again.  I didn't know what I did wrong, but



          14      I clearly -- either I did something wrong or there really



          15      isn't anything there, and I did that and went back and tried



          16      again.



          17      Q.    Next screen?



          18      A.    Yes.  Okay.  And back on this screen, if you see the top



          19      in red, it says, "you entered a zip code and selected a



          20      statewide search.  Please select only one option, and try



          21      again."



          22            Again, I'm not really sure what that means.  But I was



          23      confused.  I just did the same thing I did before.  I went



          24      down and put in my zip code because that seemed the way to get



          25      the closest driver's license center.  So, I did it again.
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           1      This time, I was more successful.



           2            If you want to go to the next screen.  This time, I got



           3      results.  Locator search results.  19096 zip code.  I don't



           4      know why it's different this time, but it did list a whole



           5      bunch of driver's license photo and exam centers, and they're



           6      obviously linked so I can click on one of those and decide



           7      which one I want to go to.  So, I then clicked on one of



           8      those.  Go to the next screen.



           9      Q.    Okay.



          10      A.    Here's the information that you get.  "Important



          11      information.  Please take your signed temporary license,



          12      Social Security number and another form of identification



          13      containing your signature when you go to process your photo



          14      license.  Acceptable forms of signature identification include



          15      Pennsylvania driver's license, photo ID card" -- anyway, it



          16      goes through this list.  And again it looks to me like this is



          17      not about voter ID at all because obviously we're not going to



          18      ask them for a driver's license if they already have one.



          19      They don't need it.



          20            So, this looks like it has thrown me into a general



          21      funnel that people go into for any kind of PennDOT



          22      information.  It's not about voter ID.  It's very confusing if



          23      you think it is because none of this information makes much



          24      sense, based on that.



          25      Q.    Do they talk about voter ID here?

�

                                                                             905







           1      A.    I don't see anything here about voter ID.  Nope.  It's



           2      not mentioned.



           3      Q.    What did you do next?



           4      A.    I went on -- I scrolled further -- go to the next



           5      screen, please -- and I got hours.  This is below that.  What



           6      it shows you here is, again it's kind of fuzzy on the screen;



           7      but the first part of this says driver's license center, and



           8      then it tells you they're closed on Monday.  It tells you



           9      their hours on each day of the week, and then it has photo



          10      license center, the next line right here, and then it says,



          11      best times to come in the third line.



          12            One of the things that I learned from reading all of the



          13      documentation involved in this is that you actually have to go



          14      at a time when both the driver's license center and the photo



          15      license center are open at the same time.  Either that or you



          16      have to make two trips.  I didn't know that.  I didn't see



          17      anywhere on the website that mentioned that.



          18            It's particularly important because, as you can see, the



          19      hours at those two places are not the same.  So, you can show



          20      up when one was open and the other was closed and have to come



          21      back and so forth.



          22      Q.    So, I'm sorry, so we're -- for instance it says



          23      Wednesday, it says photo license center is open from 8:30 to



          24      4:15.



          25      A.    Right.  But driver license center is not.
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           1      Q.    And is there anything on there that tells you that both



           2      have to be open in order to get photo ID?



           3      A.    No.  I only knew that because of the materials that I



           4      had read outside of this.



           5      Q.    Is that the end of your investigation?



           6      A.    I think so.  I think that's the last slide.  Yeah.



           7      Q.    So, when you did what the ad campaign was directing you



           8      to do, how easy was it to get information about getting the



           9      ID?



          10      A.    This website is not at all easy to navigate.  It is very



          11      confusing in part because they seem to be using the same



          12      website for multiple purposes, and so the people who come for



          13      voter ID are thrown into a situation that isn't going to give



          14      them useful information, that it may in fact mislead them into



          15      thinking that you have to pay something, you have to have ID



          16      to get ID, and so forth.



          17            So, I didn't find this at all straightforward to use.



          18      And I use computers every day in my work, so I'm used to them



          19      and I go to websites regularly.



          20      Q.    Just to be clear, different size monitors may show more



          21      or less of those screens; is that --



          22      A.    No, it's really the aspect ratio that matters.  That is,



          23      is it a horizontal one versus a vertical one.  My screens are



          24      all horizontal like this one here is, but I know there are



          25      people who have screens that are turned the other way.
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           1      They're vertical, so you can see the material that you



           2      normally have to scroll down to see.



           3      Q.    Let's move to effectiveness metrics.  You talk about



           4      this in your report.  What are effectiveness metrics?



           5      A.    They are means of deciding how well you're achieving



           6      your goal, and they're essential to directing a campaign.



           7      They can be any of a wide variety of things.



           8            In the earlier example I gave you in the SIDS campaign,



           9      they're obviously interested in how many crib deaths there



          10      were.  They were also interested in finding out how many



          11      people were following this practice of putting babies to sleep



          12      on their backs rather than their stomachs because that was a



          13      change from what parents had traditionally had been taught to



          14      do.



          15            Those could be metrics, they can be all kinds of things.



          16            In the case of the voter ID campaign, it would be really



          17      useful to know, you know, how many people got the message,



          18      understood it, and took the appropriate action that was



          19      recommended.  Again, the only thing that comes close to that



          20      that I have seen in any of the materials that I was given is



          21      the figure on DOS IDs.



          22      Q.    Is this a good practice, a standard practice of



          23      effective education campaigns?



          24      A.    Yes.  For information campaigns, education campaigns,



          25      there's just no other way to know whether you accomplished
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           1      anything without doing that.



           2            You know, in the examples that Gloria Blint gave us of



           3      their previous projects that were information campaigns --



           4      Q.    I'm sorry, Gloria Blint is the head of --



           5      A.    Red House.



           6      Q.    Which was contracted by the Commonwealth to design these



           7      ads?



           8      A.    Right.



           9      Q.    And what did she say?



          10      A.    In the information campaigns that they had designed,



          11      they did have measures of effectiveness.  They knew for the



          12      HIV campaign that they did in Pittsburgh, I think it was, how



          13      many calls were made to the hotline and so forth.



          14            So, they could launch the campaign, look at the kind of



          15      reaction they're getting, and know that they were getting the



          16      reaction they wanted or know that they weren't, and therefore



          17      they needed to change something.



          18      Q.    And in fact, during the process of the RFQ process,



          19      request for quotation, that the Commonwealth used to find



          20      vendors for this campaign, was there a question raised about



          21      doing this here in this campaign?



          22      A.    Yes.  A vendor asked the question of whether or not --



          23      Q.    I'm sorry, can we put up 1472, Toby.  And go to question



          24      29.  I believe it's at the bottom of page six.



          25            So, that is -- these are questions that were posed by
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           1      vendors who were considering applying for the contract to



           2      create this ad campaign; is that right?



           3      A.    Right.



           4      Q.    This is a question that was raised about measurement?



           5      A.    Right.  It asks -- it says, "While it's not delineated



           6      in the statement of work, what efficacy measurement is the



           7      Department seeking?  Is there a measurement mechanism



           8      currently in mind or is that something that is being sought



           9      out from responding contractors?"



          10            "For example, will there be surveys listed at polling



          11      locations to determine if the voters were exposed to the



          12      education campaign elements, or will a record be kept of



          13      voters turned away for not bringing photo ID?"



          14      Q.    And what was the answer posted by the Department of



          15      State?



          16      A.    The answer -- let's see where it says.  The -- wait, was



          17      that the one for 29?  Okay.  The Department will evaluate the



          18      success of the initiative based on the number of impressions



          19      recognized by each tactic.  And there will be no polling place



          20      survey sponsored by the Department.



          21      Q.    So, the Department of State is using something called



          22      impressions.



          23      A.    Right.



          24      Q.    And that's a term that Secretary Royer referred to



          25      repeatedly yesterday.  Can you tell us what impressions are?
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           1      A.    Impressions are kind of a catch-all metric that was



           2      originally designed to try to equate all different kinds of



           3      media -- TV, radio, print ads, web ads and so forth.



           4            What an impression is, it's not an actual exposure to a



           5      message.  An impression --



           6      Q.    What do you mean by exposure to a message?



           7      A.    A person seeing the ad.  It doesn't represent that.  It



           8      represents opportunities for exposure.



           9            So, for example, the website that we just looked at,



          10      even if we never scroll down to the rest of that page, we



          11      would be considered an impression for all of that information



          12      on the bottom of the screen.



          13            So, it doesn't tell you if people saw it.  It doesn't



          14      tell you if they read it or anything of that kind.  They're



          15      based on the equivalent of circulation figures.  So, if for



          16      example, if you have a magazine with a circulation of a



          17      million people, that refers to how many people picked it up



          18      and read even the first page.  If the ad is on page 15, that's



          19      still an impression, even though they never saw page 15.



          20            So, impressions are, you know, extremely high estimates.



          21      It's well known in the industry that they are -- they're not



          22      measures of actual exposure.  They're possible exposures that



          23      could have happened if everybody who read the newspaper saw



          24      the ad on page 15.



          25      Q.    Are impressions an effective measure of reaching or --
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           1      an audience, getting the message to the audience in your



           2      profession?



           3      A.    No.  They're called navigational metrics; and what that



           4      means is that they're used to navigate your way to your target



           5      audience.  They tell you, for example, oh, we want this many



           6      impressions for this particular income group.



           7            So you might use them to find a target audience of some



           8      kind, but they're explicitly not effectiveness metrics, and



           9      that is something that any advertising textbook will tell you.



          10            Everybody knows you can't equate these things to begin



          11      with.  It doesn't mean that people actually saw it.  It's not



          12      the same thing as that at all.  It just means a number of



          13      people who potentially could have.



          14            So, obviously, you like big numbers there; but in my



          15      report, I cite several advertising folks who say it's



          16      misleading.  We give this information to our clients and



          17      really we don't know that this doesn't tell you anything about



          18      the effectiveness of the ad.



          19      Q.    And let's briefly talk about some of the limits of TV.



          20      I know Secretary Royer testified that a majority of, I



          21      believe, of the advertising budget was spent on TV.  What, if



          22      any, limits are there of this form of advertising?



          23      A.    There are many different limits.  For one thing, the --



          24      in Pennsylvania, about 4% of the population doesn't have a TV.



          25      So, the reach estimates and things like that that we see
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           1      documented are of households with televisions.  They don't



           2      include everybody.



           3            Beyond that, what happened with the television



           4      advertising was that the six major media markets they ran a



           5      lot of ads in.  There were two other media markets that they



           6      ran cable only.  That's obviously problematic because 30% of



           7      people in Pennsylvania don't have cable.



           8            So, those people obviously could not have been exposed



           9      to the television campaign at all.



          10            In addition to that, there were three other counties



          11      where they ran no TV whatsoever.



          12      Q.    Do you remember those counties?



          13      A.    Tioga, Potter and I can't remember the third one



          14      offhand.



          15      Q.    You said there were two media markets that were not run?



          16      A.    They didn't do any broadcast media; they only did cable.



          17      I think Youngstown was one of them and I can't remember the



          18      second one.



          19      Q.    So Youngstown would reach Western Pennsylvania, or



          20      Northwestern Pennsylvania?



          21      A.    Mm-hmm.



          22      Q.    The New York market would reach into northeastern.



          23      A.    Right.  It's obviously very expensive to run things in



          24      markets that go over state lines.  It's a similar kind of



          25      problem, that, you know, candidates have when they're trying
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           1      to advertise for office as well.  They chose to do cable only.



           2            Again, you are going to hit mainly upper socioeconomic



           3      strata, if you can pay for cable.



           4      Q.    In terms of the whole medium of television, is there a



           5      concept called ad avoidance.



           6      A.    Yeah, it's increasingly a problem.  As technology has



           7      improved and we have things like DVRs and TiVo, what we know



           8      based on Nielsen's research is that about 47% of the people



           9      who have that technology skip all of the ads.



          10            And I confess, I'm one of them.  I hit the button and I



          11      don't watch the ads for the most part.  So, it makes it very



          12      difficult to know how many people you're reaching with



          13      television these days because it is so easy to avoid the ads.



          14            It's always been a problem to some extent because we



          15      know people get up, do other things during the advertising,



          16      even if they don't skip over the ads technologically.



          17            So, that's the reason, as I was mentioning before, that



          18      it's particularly important that a message be reinforced via



          19      audio, because you can't assume during the ads everybody is



          20      sitting there and constantly staring at the screen.  It's



          21      typically when we get up and take a break, usually.



          22      Q.    Briefly, they also did some radio spots.  Are there



          23      limits to the effectiveness of radio?



          24      A.    Well, again, radio impressions mean, you know, when you



          25      have radio on in the background at your workplace all day

�

                                                                             914







           1      long, that counts as an impression for everybody who is there.



           2      Even though it's background noise, it's not necessarily the



           3      case that people heard anything.



           4      Q.    That's when you use impressions to measure that.  It's



           5      just --



           6      A.    Right.  Right.  Again, with impressions, it's a very



           7      minimalist measure because we don't know what people heard or



           8      didn't hear.



           9            Radio is used a lot also in people's automobiles, and



          10      again, we're multitasking as we often are these days with our



          11      media, and particularly when you are driving, I really hope



          12      you're not writing down that phone number or that website



          13      address because, you know, that's not a good time to be doing



          14      something like that.



          15      Q.    What about limits of print advertising these days?



          16      A.    Print in newspapers, I think everybody's heard about the



          17      demise of newspapers.  There are very, very low audiences for



          18      newspapers these days.  Again, it's something that's -- a



          19      severe concern to the industry.  Obviously, they have online



          20      versions and so forth and some of them are trying to make that



          21      transition, but the business model isn't in place for how you



          22      support a newspaper online without subscriptions and so forth.



          23            So, newspapers are limited to those people who are



          24      already going to be politically involved, politically active.



          25      Those are the folks who still read newspapers.
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           1      Q.    Last, Secretary Royer provided lists of community



           2      meetings and all of these events that he attended and other



           3      people attended.  What's your observation of that?



           4      A.    Well, it was a good idea.  I mean, one of the things



           5      that we know is the best practice is reinforcing the message



           6      through face-to-face communication.  So, overall, it's a good



           7      idea.



           8            The problem that I saw with this is there's really two



           9      kinds of events you might attend.  One of them is an event



          10      that's, you know, designed around politics, around voter ID.



          11            The problem is that people who come to those meetings



          12      tend to be people who already know what they need to know,



          13      because they're already highly politically involved,



          14      interested and civically minded and involved.



          15            The second kind of event that they attended were things



          16      like street fairs and that kind of things.  And what they did



          17      at those kinds of meetings was set up a table and booth and



          18      put fliers out on a table.  If somebody was interested and



          19      came up to them, they talked with them and they gave them



          20      whatever information they needed, but they had -- you know,



          21      the person had to know they needed information to begin with,



          22      and had to initiate the interaction.



          23            So, although those events are better because you get a



          24      more diverse group of people, people who are there for a



          25      reason other than politics, it is unclear how many people they
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           1      actually talked to; and even, you know, given the number of



           2      events they attended and the size of attendance at those



           3      events and the number of people they could interview and



           4      potentially talk to, it's extremely small.  Not enough to make



           5      a dent in the problem.



           6      Q.    So, did the Commonwealth use any effective metrics to



           7      measure the campaign?



           8      A.    Not that I'm aware of.  The only one that I know of,



           9      which again they weren't looking at necessarily as an



          10      effectiveness metric, was the measure of people coming in and



          11      getting DOS IDs.



          12      Q.    Would you include that if people were coming in to get a



          13      PennDOT ID for voting purposes, that would be included, too?



          14      A.    It's hard to say.  Because people have been getting



          15      PennDOT IDs since long before this campaign ran, for other



          16      reasons.  So, you know, again, if I were designing this, I



          17      would say when people call in on the hotline, you know, we



          18      need to keep track of how many people are calling in, because



          19      they're concerned about getting appropriate voter ID as



          20      opposed to something else.  And some of these may have been



          21      capable of getting PennDOT IDs.  I don't know.



          22      Q.    And so, to sum up, to a degree of professional



          23      certainty, do you believe that the Commonwealth's campaign



          24      came close to achieving its goals of educating all voters



          25      about the need for ID, and advising voters without ID about
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           1      how and where to get one?



           2      A.    With respect to that first goal, they probably did



           3      inform some of those people.  Without any kind of pretesting



           4      of the message or effectiveness metric, I can't tell you how



           5      successful they were; but you know, it's conceivable that



           6      people got the message.



           7      Q.    That message would be that you need ID?



           8      A.    That you need ID.  Bring your driver's license to the



           9      polling place.  That message.



          10            Where I have a very hard time believing anybody got the



          11      message very easily is with respect to the availability of



          12      free ID without that supporting documentation; and because the



          13      requirements changed so many times along the way, a lot of



          14      these communication materials were produced before that was



          15      true; that is, before it was possible to get an ID without



          16      that additional documentation.



          17            So, I understand why the materials say those kinds of



          18      things, but there was never an effort to go back and tell



          19      people, it's a new ball game, things have changed, you can now



          20      get one for free without all of this additional documentation.



          21            So, there has to be a great deal of confusion out there



          22      about that.



          23      Q.    I want to do very quickly your last two opinions, and



          24      these will be less than ten minutes total.  I want to focus



          25      your attention on the Commonwealth's public education campaign
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           1      since the November election; and I believe when you wrote your



           2      report, that the Commonwealth was planning to use just earned



           3      media; is that correct?



           4      A.    Right, I think a day before I turned in my report, there



           5      was an email that I was on a copy of that suggested that they



           6      might do something more, but that was not confirmed at that



           7      point.



           8      Q.    So, subsequently, they did announce, as I think



           9      Secretary Royer testified yesterday, that they were going to



          10      spend $2.1 million on a campaign?



          11      A.    (WITNESS NODS HEAD.)



          12      Q.    Okay.  We'll come back to that momentarily.  So, they



          13      were going to rely on earned media.  What is earned media.



          14      A.    Earned media is coverage that you get, you know, mainly



          15      in newspapers, occasionally via television news that -- by



          16      putting out a press releases, that kind of a thing, hoping



          17      that the press will find it newsworthy enough that they will



          18      put it in an article and relay it to the public for you.



          19      Q.    How -- what are the limitations of earned media?



          20      A.    It has changed greatly.  In part because there's so much



          21      intense competition for media audiences that most press



          22      releases are ignored these days, particularly if they're not



          23      exciting and, you know, newsworthy and the kind of thing that



          24      will draw reader or viewer attention.



          25            It's much harder to get earned media now than it was 30
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           1      years ago for sure.  You know, it highly is unlikely that you



           2      could get a lot of coverage that way, but I think what's even



           3      more problematic in this particular case is you can't control



           4      what they say; that is, believe it or not, the press gets



           5      things wrong a whole lot.  I have seen examples of this even



           6      in the past week surrounding voter ID.



           7            So, you can't count on them to relay the information



           8      that voters need.  They don't see that as their job.  In fact,



           9      they're much more interested in the conflict angle and playing



          10      that up than they are conveying information that people need



          11      to get voter ID IDs.



          12      Q.    Now, you say -- one of the things you just said is that



          13      when you put out this press release, you can't control what



          14      the press chooses to publicize.  I mean, do you have a couple



          15      of examples involving, recent examples involving voter ID?



          16      A.    Well, there was one that I put in my report that was a



          17      press release that Carol Aichele had just put out.  I think it



          18      was right at the end of month.



          19      Q.    I'm sorry, the end of June?



          20      A.    I'm sorry?



          21      Q.    Was it the end of June?



          22      A.    End of June, yeah.  The 25th, I think.



          23            Again, it was an effort to draw attention to voter ID



          24      and to the fact that you could get an ID at PennDOT for free



          25      and so forth.  The problem was none of the article, and I did
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           1      a LexisNexis search of any newspaper, and they covered all ten



           2      major newspapers in Pennsylvania, that picked up that story.



           3            None of the stories that I look at mentioned anything



           4      about the requirements for voter ID.



           5            They wanted to talk more about the upcoming trial and so



           6      forth.  She also, I think, met with the editorial board of the



           7      Sun Gazette I think it was, and again even that effort did not



           8      generate the kind of coverage that would educate the public



           9      about voter ID.



          10      Q.    And I note that yesterday through Secretary Royer, the



          11      Commonwealth displayed seven press releases.  Now, is just



          12      issuing a press release alone an effective way of getting a



          13      message out?



          14      A.    No.  And again, those press releases -- I'm sure they



          15      put them out, but I didn't see that information, and I



          16      actually read newspapers.  I am one of the folks that still



          17      do.



          18            Yeah, it's not the kind of thing that's likely to get a



          19      lot of press attention.  I didn't search for articles on those



          20      particular press releases that might have come out, but it's



          21      doubtful that they generated a lot of coverage, and certainly,



          22      they didn't present any evidence that they were covered.



          23            People don't read press releases.  They read articles in



          24      the media or see stories on local TV, and we don't realize



          25      those are out there.
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           1      Q.    Is there a recent example of still inaccurate



           2      information being generated about voter ID?



           3      A.    When I was getting ready to come here, I read the



           4      coverage that was in the Philadelphia Inquirer of the first



           5      day of the trial, just curious what was going on and so forth.



           6      And they quoted Keating as saying that there was voter ID



           7      easily available with supporting documentation for people.



           8      So, what's the problem?  I was surprised to see the "with



           9      supporting documentation" there; and when I got here, you



          10      know, I was saying, well, that's interesting that he said



          11      that.  So, I was surprised.



          12            Again, I think it turns out not to be accurate.  It was



          13      a misrepresentation of what was said.  And that's part of the



          14      problem.  Every politician knows the problems with earned



          15      media are the lack of control over the message.



          16      Q.    So, just recently, the Commonwealth requested and



          17      received from the General Assembly a supplemental 2 million --



          18      approximately $2 million budget for a paid campaign.  In your



          19      professional opinion, is this campaign likely to be effective



          20      in helping folks without voter ID get that ID?



          21      A.    I don't think so, in particular because what I read in



          22      the memos is they're planning to use the same campaign as they



          23      used before, the "show it" campaign.



          24            And as we saw today when you were presenting examples,



          25      that campaign did not include information on telling people
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           1      you can get a free ID without supporting documentation from



           2      PennDOT.  That's not what was emphasized, and Mr. Royer



           3      yesterday echoed that same idea and said we purposely weren't



           4      doing that because we thought it would confuse people.



           5            Again, I don't think it's important that people know



           6      what DOS is or anything like that, but it is important that



           7      they know there's a free ID and that it doesn't require all of



           8      the documentation that it did last time.  That seems to me to



           9      be the key message they need to get out.



          10            The other problem with repeating a "show it" campaign is



          11      that, as we saw with the post-injunction ads, a lot of people



          12      didn't know it was it a different message because it was so



          13      similar.  And I fear the same thing would happen again in



          14      rerunning the "show it" campaign as people wouldn't hear these



          15      subtle differences, and you know, we have changed the rules



          16      back and forth and back and forth, and so they are likely to



          17      be very confused and not necessarily get what is the key



          18      message they need to hear.



          19      Q.    Last point, have you studied, personally studied



          20      people's confidence in the integrity of elections?



          21      A.    Yes, I have.  I study, as I mentioned earlier, not a --



          22      a large number of non-electoral consequences of elections;



          23      things like do people feel like their voice has been heard.



          24      Do people think the process has been fair, and so on and so



          25      forth.  So, yes.
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           1      Q.    And in your studies and in the research that you've



           2      reviewed, what are people's perceived problems or concerns



           3      about elections?



           4      A.    Well, what we do, and we have done this over many



           5      different presidential elections thus far, is we recontact



           6      people after the election, and we ask them why they think



           7      so-and-so won.  You know, if it's the other candidate.



           8            The reason we do this is because you don't ever have any



           9      problem with people whose candidate won.  They're very happy



          10      and they'll tell you, because obviously this person was a



          11      better candidate; that's why he won.



          12            The problem and the source of legitimacy that we need to



          13      worry about are the people who are the losers; that is, they



          14      have to be willing to go along and be governed by this person



          15      for the next four years.



          16            So, the question is, do they perceive the outcome as



          17      legitimate.  That's really what's key to making democracy work



          18      is accepting an outcome that you don't like.



          19            So, we particularly are focused on what those who -- who



          20      voted for the candidate who lost say about why the election



          21      came out the way it did.



          22            What we find is that perceptions of voter fraud are not



          23      a major reason at all.  In fact, I think in 2008, it was



          24      one-tenth of one percent of a sample of 12,000 people



          25      mentioned anything to do with that.  And we didn't
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           1      differentiate different types of it, or mention anything about



           2      that.



           3      Q.    What are the biggest concerns that people have about



           4      elections?



           5      A.    The biggest concerns that they used to sort of



           6      delegitimize an outcome they don't like are, they say money



           7      has too much influence in campaigns.  They say the candidates



           8      lie and don't really say what they're actually going to do and



           9      people are misled by that.



          10            And they mention turnout quite a bit, because if there



          11      are stories about long lines or people being prevented from



          12      voting, that kind of thing, many people point to the fact that



          13      one group had a much heavier turnout than another as evidence



          14      that all voices were not heard.



          15            So, that's an often rationale that people give for why



          16      their guy didn't win.



          17            And again, because people live in areas where they're



          18      usually surrounded by people who agree with them politically



          19      and there's a tendency for people to say, well, everybody I



          20      know voted for so-and-so and so, how can this be?



          21            So what's really important is that people know what the



          22      rationales are for the other side so that they are willing to



          23      accept the outcome and that they don't see it as some sort of



          24      a flukey thing that happened because one versus another group



          25      did this or had long lines in this area that they perceive as
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           1      unfair, and that makes them much less willing to accept the



           2      outcome.



           3      Q.    So, in your professional opinion is voter fraud a



           4      concern among members of the public?



           5      A.    No.  I mean, it's teeny, tiny.  As I said, one-tenth of



           6      one percent of a huge sample, 12,000 people, mentioned



           7      anything connected to the voter fraud.



           8                      MR. WALCZAK:  Thank you, Your Honor.



           9                      MS. HICKOK:  Your Honor, as a housekeeping



          10      matter, do you want me to begin the cross right now?  The



          11      timing is -- aren't we almost at noon?



          12                      MR. KEATING:  It is noon.



          13                      THE COURT:  Well, we don't have much time.  My



          14      intention was to quit at noon, but I want to get this witness



          15      completed.



          16                      MS. HICKOK:  Okay.  Well, Your Honor, I have



          17      quite a bit of cross of her.  I'm happy to start.  I want to



          18      be -- I know you had wanted to get out of here, and I don't



          19      want to hold you back on it.



          20                      THE COURT:  Well, what -- cross is what, an



          21      hour?



          22                      MS. HICKOK:  At least an hour.  Maybe more.



          23                      THE COURT:  Well, we'll go for an hour and see



          24      how it looks then.



          25                      MR. WALCZAK:  Your Honor, just to be clear,
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           1      Professor Mutz could not be here I think before I think next



           2      Thursday.  She could come back, but she has got engagements in



           3      other cities prior to that.



           4                      MS. HICKOK:  Your Honor, may I inquire?



           5                      THE COURT:  Sure.



           6                            CROSS-EXAMINATION



           7      BY MS. HICKOK:



           8      Q.    Professor Mutz, let's start with some simple questions



           9      and then we'll move from there.  On the website screen shots



          10      that you produced, those screen shots were taken at different



          11      dates, even though some of them are just the next level of



          12      page from one to another.



          13            Why were they not all done on the same date?



          14      A.    I went through and took all of them on the same date.



          15      The ones that I might have taken earlier were the .org and --



          16      Q.    No, I'm not talking about those.  I'm talking about



          17      these.  Maybe we can put them up.  Do you have them to put on



          18      the screen?



          19      A.    They're all done on exactly the same computer, the one



          20      that I have here with me.



          21                      MR. KEATING:  What is the number?  What



          22      exhibit do you have?



          23                      MS. HICKOK:  2095 and 2094.  Is there any way



          24      to focus in on the date and time markings?



          25                      THE WITNESS:  It may have been deciding, you
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           1      know, which ones we were going to use and which ones didn't



           2      need to be in there.  You know, they were all taken recently.



           3      BY MS. HICKOK:



           4      Q.    So, the last one we say was 7/13 and this one is 7/14.



           5      A.    Mm-hmm.



           6      Q.    This is also 7/14.  I guess my point on this is that not



           7      all of these were done at the same -- you didn't go in and do



           8      a single search and take screen shot by screen shot and you



           9      took them at various points in time.



          10      A.    No, I mostly did do that, but I -- in order to see --



          11      yeah, you can see number --



          12      Q.    Is this another 7/14 --



          13                      THE COURT:  One at a time.  One at a time.



          14                      THE WITNESS:  I was going to say, the only



          15      reason that they might have come from different dates is



          16      because we didn't know how much we were going to include in



          17      the presentation.



          18      BY MS. HICKOK:



          19      Q.    On the two screen shots that you took that were 2074b



          20      and c, those screen shots were taken from using a browser



          21      called Mozilla Firefox?



          22      A.    Okay.



          23      Q.    The other things were done using Explorer.



          24      A.    I have both.



          25      Q.    Are you familiar with how many people use the one
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           1      browser over the other?



           2      A.    I know a lot of people use both because some work better



           3      than others with certain kinds of websites.  That's why I have



           4      both.



           5      Q.    Did you do the search this year on Explorer?



           6      A.    I probably did them on both.  Because I remember



           7      noticing it looked somewhat different on one versus the other;



           8      that is, the arrangement on that main page was different.  It



           9      didn't change what was viewable at all, but it changed it a



          10      little bit, orientation.



          11      Q.    Okay.  If you could turn back to Exhibit No. 42.



          12            Hold that up and I don't know if -- I believe they were



          13      using that with her earlier today.



          14            Are you familiar with that exhibit?



          15      A.    Yes.  This is something that was shown yesterday.



          16                      MR. WALCZAK:  We did not use this, Your Honor,



          17      with the Doctor.



          18                      MS. HICKOK:  Do you have copies of that?  We



          19      only have this one?



          20                      It was admitted yesterday, Your Honor.  Can I



          21      just refer to it on the screen and hand her my copy?



          22                      THE COURT:  Sure.



          23                      MS. HICKOK:  I'm sorry.



          24      BY MS. HICKOK:



          25      Q.    Is this one of the documents that you reviewed for your
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           1      testimony?



           2      A.    Yes.



           3      Q.    On it it has the numbers of impressions that we talked



           4      about?



           5      A.    Correct.



           6      Q.    And it has the numbers of specifically targeted



           7      outreaches to specific groups; is that correct?



           8      A.    I don't know if it's just specific groups.  I don't --



           9      Q.    Or at least some specific lead groups.  For example,



          10      where there's ethnic and senior magazines, where that's things



          11      broken down by ethnic impressions and college impression.



          12      A.    I thought you meant outreach as in meetings, but you



          13      mean media.



          14      Q.    No, meetings are on a different --



          15      A.    Okay.



          16      Q.    All right.



          17      A.    Yes, that's what you mean by outreach.



          18      Q.    Now, if you turn to the second page of that.



          19            Do you see where it has votespa.com statistics?



          20      A.    Yes.



          21      Q.    You see where it talks about the number of unique



          22      visitors to the website?



          23      A.    Yes.



          24      Q.    You see where it talks about page views?



          25      A.    Yes.

�

                                                                             930







           1      Q.    And the number of pages viewed per visit?



           2      A.    Yes.



           3      Q.    And the time spent on the site?



           4      A.    Mm-hmm.



           5      Q.    Does that suggest to you that the viewers that came to



           6      the site, number one, were numerous; and number two, were at



           7      least committed enough to go past the initial screen page?



           8      A.    With unique visitors, it isn't actually unique people.



           9      For example, I would count as three of those because I used



          10      three different computers to go on the website.



          11            So, we don't mean computers more than people here.  So,



          12      that isn't human beings that we're talking about.



          13            In terms of how long they spend on it, given my



          14      experience on it, it would be very hard to get the information



          15      you needed with only three pages of -- because it took me a



          16      lot more pages than that to get to what I needed ultimately.



          17      Q.    You were looking at a number of different things on it,



          18      so that's why --



          19      A.    I was looking for a Department of State ID information.



          20      Q.    And if you have gone to the -- if you had gone to the



          21      cover page and had looked at it and clicked either on the red



          22      button or on the voter ID page, you would have been at the



          23      voter ID information on your second page; isn't that correct?



          24      A.    I would be at that list that I showed as the second



          25      screen.
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           1      Q.    Okay.



           2      A.    Yeah.



           3      Q.    So, a person who has viewed three pages, if they knew



           4      what they wanted and went to voter ID first would have gotten



           5      there within those three pages --



           6      A.    Not --



           7      Q.    -- of the web page.



           8      A.    Not to the information on the ID.  Because when I



           9      clicked on the thing for DOS ID, it didn't get me immediately



          10      to that.  It took a couple more.  I mean, if you went to the



          11      general voting ID document, that other PDF, it's a much longer



          12      document; and if you read all of those pages, yes, you could



          13      find information in there, but it was a lot.  I mean, it's a



          14      complex law.



          15      Q.    And you testified that there are a percentage of the



          16      population that does not have a computer; is that correct?



          17      A.    No, I don't know about owning a computer.  I know about



          18      internet access.



          19      Q.    Okay.  So --



          20      A.    22% of Pennsylvanians don't have internet access through



          21      home or work.



          22      Q.    That's home and that's office.  That is not talking



          23      about the numbers of people who have access, say, through the



          24      public library; is that correct?



          25      A.    Correct.
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           1      Q.    And do you know how many public libraries there are in



           2      Pennsylvania?



           3      A.    I don't.



           4      Q.    Do you know that the Public Library Association -- did



           5      you hear Mr. Royer's testimony yesterday that the Public



           6      Library Association made certain not just that there was



           7      internet access, but that there were buttons on the home page



           8      so that anyone who went in to a library would know immediately



           9      how to get voter ID information?



          10      A.    No.  I heard the part of the testimony yesterday where



          11      the guy tried to go to the library to get information and they



          12      didn't know what to do, but --



          13      Q.    Oh, so, you listened to Mr. Rogoff's testimony



          14      yesterday?



          15      A.    Yes, he was here right before Royer yesterday.



          16      Q.    And did you hear Mr. Rogoff testify that even though he



          17      wasn't paying close attention, that he recognized in the



          18      senior center in which his father lived that there was a



          19      poster up there telling him that he could get senior ID from



          20      the center itself for him?



          21      A.    I think what he said was he didn't know if he could or



          22      not.



          23      Q.    No, he testified -- well, I mean -- the testimony will



          24      be what it is, but he had testified that he saw a poster, and



          25      he didn't pursue it because he was in the process of pursuing
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           1      this other.



           2                      MR. WALCZAK:  Your Honor, I believe that



           3      counsel here is misrepresenting the record.  We certainly



           4      don't recall any -- Mr. Rogoff testifying about a poster.  I



           5      think he said he was aware that they issued IDs, but he didn't



           6      investigate that; but I would ask that counsel not



           7      misrepresent evidence that was --



           8                      THE COURT:  It's close enough for government



           9      work.



          10                      MS. HICKOK:  Thank you.



          11      BY MS. HICKOK:



          12      Q.    So, if a person who did not have a home computer or a



          13      business computer went to the library and there was a button



          14      on the home page saying voter ID, would that change your



          15      testimony as to how accessible information was to somebody who



          16      might be just a common citizen walking in and looking for



          17      information?



          18      A.    I don't know why they would go do that because the ads



          19      didn't tell them this is the way to get free ID.



          20            So, if they somehow knew that some other way, but I



          21      don't know how they would do it given that it wasn't



          22      emphasized in the communications.



          23      Q.    You're saying that you don't think that a person walking



          24      into the library and seeing a website that is right there, the



          25      home screen, the first thing they look at when they see the
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           1      computer, seeing something that's says voter ID in bright



           2      colors with a button, would not possibly be curious and click



           3      on it to find out more information?



           4      A.    Curious just as academic curiosity, do you mean?



           5      Q.    Well --



           6      A.    Usually when you use the web, you want something from



           7      it.



           8      Q.    And this is going to get to something that's been



           9      bothering me throughout your testimony.



          10            A lot of the people that you talk about in terms of



          11      those public information ads are people with whom we wish to



          12      change behavior.  We want people to start using condoms.  We



          13      want people to, you know, not use drugs.  We want people to do



          14      those things.  So, we're talking about persuading people to



          15      change from something that they currently view is a positive



          16      activity; is that not correct?



          17      A.    I'm not sure what you mean, a positive activity?



          18      Q.    If a young person has found pleasure smoking marijuana



          19      or doing something like that, the campaign to which you



          20      referred was trying to tell that person to stop using drugs.



          21      A.    Oh, no --



          22      Q.    Or never to start.



          23      A.    Yeah, no, the campaign was not designed to stop people.



          24      It was designed to prevent them from starting.  That's why it



          25      was targeted the way it was age-wise.
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           1      Q.    So, that was trying to tell people, here's a good



           2      behavior and here's a bad behavior; is that correct?



           3      A.    No.  They would not use that kind of approach.  It



           4      doesn't really work with teen-agers too much.



           5      Q.    Was the normative decision in terms of what they were



           6      trying to convey that they wanted people to do what they



           7      perceived as socially proper behavior?



           8      A.    Socially proper.  They wanted to discourage drug use.



           9      Q.    That's correct.



          10      A.    Yes.



          11      Q.    So, they wanted to discourage drug use, and they were



          12      trying to convince people to do that; is that correct?



          13      A.    Not convince in a -- what we call a cognitive sense, a



          14      "let me argue you into this."  It's, the kind of efforts that



          15      they make are not -- not direct persuasive argumentation.



          16      Again, because that doesn't generally work very well.



          17            So, no, that wasn't the approach they were using but



          18      yes, absolutely they're trying to discourage drug use.



          19      Q.    And they were trying to set up a kind of conduct that



          20      they wanted people to adopt; is that correct?



          21      A.    Or not adopt.



          22      Q.    Or not adopt in this case.  Yes.



          23      A.    Yeah.



          24      Q.    We'll get back to that ad in a minute.  So, now, isn't



          25      that a different perspective from the perspective that we're
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           1      looking at here where we are saying to people, if voting is



           2      important to you, and you want to vote, you need to know that



           3      there is an expectation associated with something you have



           4      already decided to do.



           5            Isn't that very different from asking somebody, don't



           6      undertake this, don't find this attractive?



           7      A.    No, I don't think it is, because in most of these



           8      campaigns, you know, for example, Stanford heart disease



           9      prevention campaign I was involved in for a while; and you



          10      know, people are going to eat.  It's just a choice of what



          11      they choose to eat that affects heart disease probably, and so



          12      forth.



          13            So, trying to get them to adopt healthier behaviors is



          14      something that, you know, you can do in a variety of different



          15      ways, whether through conveying that this is a popular thing



          16      to do, this is an "in" thing to do.  There are lots of ways



          17      that you can persuade people.



          18      Q.    But it is that same thing, you're trying to tell



          19      somebody to adopt a new behavior.  The education process here



          20      that the statute requires -- and by the way, I don't know,



          21      have you read Act 18?



          22      A.    At some point I did.  It's been a while.



          23      Q.    So you're aware of what the statute asked?



          24      A.    Mm-hmm.



          25      Q.    And what is it that the statute asked the Department of
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           1      State to do?



           2      A.    The goals that we outlined earlier in the testimony that



           3      educate the public about voter ID and --



           4      Q.    Can we get Act 18, please.



           5      A.    Sure.  One thing I want to make sure is different.



           6      We're talking about registered voters, and these are people



           7      who have already demonstrated interest and participated in the



           8      political process.  They're not people who haven't gone to the



           9      trouble to do something already.



          10      Q.    And that's exactly my point, but hold on just a second.



          11            Do we have a copy for her that she could look at?  If we



          12      could look at Section 206a.



          13                      MR. WALCZAK:  I'm sorry.  What page?



          14                      MS. HICKOK:  It's whatever page it's on.  11.



          15      BY MS. HICKOK:



          16      Q.    What does that say?



          17      A.    Did you want Section 206, is what you want me to read?



          18      Q.    206a, yes, please.



          19      A.    6a.



          20      Q.    A.



          21      A.    "Requirements relating to voter identification.  A, the



          22      Secretary of the Commonwealth shall prepare and disseminate



          23      information to the public regarding the proof of



          24      identification requirements established under Sections 1210



          25      and 1302."
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           1      Q.    Then if you look down further, there is -- do you know



           2      where the soft rollout section is?



           3                      MR. WALCZAK:  I'm sorry, Your Honor.  I'm



           4      going to interpose an objection that Ms.  Hickok has asked to



           5      read a narrow portion of that section, so she asked her to



           6      read from 206a but there's really more relevant information at



           7      the end of 206c, so.



           8                      THE COURT:  You will get a chance to redirect.



           9      BY MS. HICKOK:



          10      Q.    While they're finding the specific place, do you know



          11      what I am saying when I refer to a soft rollout?



          12      A.    Yes.



          13      Q.    And do you know how many soft rollouts there have been?



          14      A.    I think three.



          15      Q.    That's correct.  And do you recall what the testimony



          16      was yesterday about what occurred during the soft rollouts?



          17      A.    I'm not sure what you are referring to.  I mean, there



          18      was --



          19      Q.    I mean Mr. Royer's testimony about the soft rollouts.



          20      A.    That they occurred, yes.  That there --



          21      Q.    That -- okay.



          22      A.    I think the -- I know he talked about turnout at some of



          23      those elections and so forth.



          24      Q.    Okay.  We'll refresh your recollection in a minute.



          25            Okay.  So, the provisions here in Section 10.  If you
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           1      could read 1 and 2 for me.



           2                      MR. WALCZAK:  I'm sorry.  Which page are we



           3      on?



           4                      MR. KEATING:  28.



           5                      MS. HICKOK:  28.



           6                      THE WITNESS:  28.  Okay.  This is at Section



           7      10?



           8                      MR. KEATING:  Yes.



           9                      THE WITNESS:  Is that where you mean?



          10                      MS. HICKOK:  Yes.



          11      BY MS. HICKOK:



          12      Q.    There's -- hold on.  So, it's going to go on to the next



          13      page.  I'm sorry.  Go ahead.



          14      A.    Start with 1?



          15      Q.    Yeah, go ahead and start with "except as."



          16      A.    "Except as provided under subparagraph 2 and



          17      notwithstanding any law, election officials at the polling



          18      place at an election held after January 1, 2012, shall request



          19      that every elector show proof of identification.



          20            "2, notwithstanding subparagraph 1, prior to September



          21      17th, 2012, if the elector does not provide proof of



          22      identification and the elector is otherwise qualified, the



          23      elector may cast a ballot that shall be counted without the



          24      necessity of presenting proof of identification and without



          25      the necessity of casting a provisional ballot except as
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           1      required by the Act."



           2      Q.    Keep going.



           3                      THE COURT:  Counsel, can we do this a little



           4      quicker?  Can you tell us what you are trying to do?



           5                      MS. HICKOK:  Yes, what I -- in the next



           6      section, and I'm sorry, I was responding to Mr. Walczak's



           7      concern that I wasn't being complete.



           8      BY MS. HICKOK:



           9      Q.    It says that if any person is asked for proof of



          10      identification at the soft rollout election and does not



          11      provide it, he will be given educational information to tell



          12      him about the requirements and about how to meet those



          13      requirements.



          14            Mr. Royer testified yesterday that at each of three



          15      elections that had occurred, and as you said you recalled, he



          16      also testified about the November 2012 election being a



          17      presidential election at which the turnout is very high,



          18      comparatively to the ones before and after, and the ones that



          19      are upcoming.



          20            And part of my question to you is:  Is that not an



          21      educational effort?



          22      A.    I think, you know, to the extent that it happened, it's



          23      a good idea.  I asked to see what was that -- what was handed



          24      out, and I don't think we have had that.  We don't seem to



          25      have any copies of that, that I have seen.  Yeah.  So, I don't
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           1      know what information people were given.



           2            I know that the way it was disseminated was that the



           3      Department of State didn't print anything up.  They asked each



           4      of the county election folks to print themselves and have



           5      people pass them out to people that didn't have ID.  But I



           6      don't know anything more than that.



           7      Q.    So, the people who received that were the people who



           8      came to vote at any one of the three elections; is that



           9      correct?



          10      A.    I don't know, to the extent it was actually implemented.



          11      It depended on each county, I guess.



          12      Q.    Okay.  Well, it was directed to each county to do that,



          13      and it was directed by the statute, and you have no



          14      information, do you, that it didn't happen?



          15      A.    I do, from my own polling place, but that's all.



          16      Q.    So, to the extent that a person was a voter, so that



          17      person has already said, I am committed to this process and I



          18      want to come, that person has had a one-on-one interaction



          19      three times, if they came to all three elections, telling them



          20      here is what is going to be needed, here is what the law



          21      provides, and here is how you get what you need under the law;



          22      is that not correct.



          23      A.    Very few people would have showed up at all three of



          24      those elections, as Mr. Royer said.  It's like 11% turnout at



          25      those other ones, so.
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           1      Q.    Right.  Okay.  So, maybe they would not have gotten



           2      three separate messages; but if they had shown up to any of



           3      the three elections, they would have gotten it at least once.



           4            Is that correct?



           5      A.    Yeah, if they did it.  I don't know.  I don't know what



           6      that said.



           7      Q.    And so, that wasn't something that you took into account



           8      in your analysis of how many people knew or understood the



           9      message that was given; is it?



          10      A.    I couldn't because I was never able to obtain a copy of



          11      this document that was distributed, so I don't know.



          12      Q.    To the extent that there were personal interactions



          13      where people asked for ID and there was an opportunity for



          14      conversation at the polling place, that would fit into the



          15      category that you were talking about, about personal



          16      interactions; would it not?



          17      A.    Yeah, no, it would be good, especially if those people



          18      are well informed.  I know volunteer poll workers may not know



          19      all of the ins and outs of voter ID rules because they are



          20      complex; but you know, I -- in part because there are lines



          21      and so forth, I don't think they're going to chat for too



          22      long, but if that happened, that would be great.



          23      Q.    Okay.  You do know that poll workers are trained, do you



          24      not?



          25      A.    I know they're given materials, but I guess it's not
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           1      required that they go through training.



           2      Q.    We'll leave that there.



           3            Let's go back to what we were talking about, about the



           4      persuasion and the needing to -- to change behavior.  Was --



           5      when looking at the language of the statute, was the



           6      Department of State told that they were responsible for



           7      insuring that everyone decided to get identification of a



           8      specific sort?



           9      A.    No.



          10      Q.    Okay.  Was the Department of State told that they needed



          11      to take all people who might be eligible to vote and convince



          12      them to register to vote, and convince them to show up at the



          13      polls?



          14      A.    No.



          15      Q.    And was the Department of State instead told that what



          16      they needed to do was to insure that somebody who had already



          17      determined that they were going to vote understood that they



          18      would need to bring ID, and that there was a statutory list of



          19      forms of identification that they could get?



          20      A.    Right, but I think they were also supposed to tell



          21      people who were registered to vote that, here's a way that you



          22      can get ID if you don't have it, so that they can vote.



          23      Q.    Can you cite to me anything in the statute that says



          24      that?



          25      A.    I'll be honest, this version of the statute is not what
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           1      I have seen before.  I have seen a very short thing; but this



           2      long document, I have not read before.



           3      Q.    Okay.  Well, we'll maybe revisit that later.



           4            For people who are committed, they care about voting,



           5      for those people, even when you TiVo through something, and



           6      you see something that you know affects you, are you not



           7      likely to stop and say, wait a minute, I need to pay attention



           8      to this?



           9      A.    I don't know by virtue of "show it" that they know what



          10      it's about.  It just seems like that could mean a lot of



          11      things.



          12      Q.    Do you know what phrase Nike uses to promote its



          13      products?



          14      A.    I know there's a swoosh.



          15      Q.    If I told you that "just do it" --



          16      A.    Yeah, yeah.



          17      Q.    "Just do it" is commonly associated with Nike?



          18      A.    Yeah.



          19      Q.    That association came about despite the fact that none



          20      of those words references -- you know, Nike.  It doesn't



          21      reference sporting equipment.  It doesn't reference anything



          22      else.  It is something that brings up an association.



          23            And given that this was in the context of an election,



          24      in the context of voting, in the context of, you know, you're



          25      going to exercise a right of citizenship by showing up at the
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           1      polls.  When you show up at the polls, show up with



           2      identification.



           3            How is anything about that message ambiguous?



           4      A.    They don't say anything about voter identification



           5      directly in most of the ads.  They say, if you care about this



           6      country, show it.



           7            I show I care about this country in a lot of different



           8      ways beyond voting.  I am not sure people immediately would



           9      get that.



          10            For people to recognize it the way you are talking about



          11      the Nike thing, recognize "just do it" as a Nike ad because



          12      they have promoted that slogan for so long, you have to have



          13      first had that association made for you.  At some point, you



          14      have got to see the whole thing connected, because otherwise,



          15      where would you come up with that to begin with?



          16      Q.    And so, if the point of the advertising campaign was to



          17      be that kind of emphasis, that kind of reminder on top of all



          18      of the other educational efforts and outreach that the



          19      Department of State was making, then would that campaign serve



          20      that function?



          21      A.    Well, the Nike campaign is about brand awareness.



          22      They're aware of Nike, "just do it."  I don't think that's an



          23      information campaign.  The -- this particular campaign was



          24      about voter education and getting information to voters.



          25            I think that's very different from associating Nike with
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           1      a -- you know, the tennis shoe, or the sports products of some



           2      kind and giving it a positive image.  I don't think they're



           3      really the same thing because you don't need any information



           4      at all to say, Nike is cool.  You know, it doesn't really



           5      matter that you have detailed information on how the shoe is



           6      made or why.



           7      Q.    If most people in the Commonwealth were to see an



           8      advertisement and to them it was to mean, wait a minute, I



           9      better pick up my wallet when I walk out the door because I'm



          10      going to need my identification at the polls, do you believe



          11      that that ad accomplished that purpose?



          12      A.    If they already had a driver's license and were exposed



          13      to the ad, it could have, yeah.  Because that was what was



          14      emphasized.



          15      Q.    And if you were a person who fit into one of the other



          16      categories, did you do any effort whatsoever to determine what



          17      kind of outreach the senior citizen centers were doing, what



          18      kind of outreach that the Department of State was



          19      participating in with the colleges and universities, what kind



          20      of outreach was being done to other places that issued



          21      specific forms of identification that complied with the



          22      statute?



          23      A.    Yes, I did look at those materials.  Again, I know there



          24      were some ads run in college newspapers.  Some colleges



          25      decided to change their ID so that they would be -- would have
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           1      expiration dates and things like that.  Is that what are you



           2      referring to?



           3      Q.    That's in part what went on, isn't it; but there were



           4      also outreaches to, for example, the Department of Aging, the



           5      Department of Health, the Department of Public Welfare.  You



           6      probably saw the press release where Temple University had its



           7      own students say, let's get compliant identification?



           8            So that raising the awareness of a need for



           9      identification also allowed people to work with their



          10      constituent organizations that were empowered to produce that



          11      identification to insure that voters had it.



          12            How is that not an effective way of communicating both



          13      to the places that issue identification, and to the persons



          14      who need it, that here is a way that you can get



          15      identification to bring with you to the polls?



          16      A.    Well, you know, I'm sure in the cases that you



          17      described, it was.



          18            The problem is, I know with the care centers and so



          19      forth, they could, if they wanted to issue IDs; but they



          20      didn't have to.



          21            So, I don't know how many of them really, you know, did



          22      that, and how much that made a difference.



          23      Q.    Sitting here today, you don't know how many of them



          24      didn't, either?



          25      A.    That's correct.
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           1      Q.    And you don't know whether any resident was motivated by



           2      the materials to ask their care center, do you have a form of



           3      identification, and how many then actually got the



           4      identification from that interaction?



           5      A.    Yeah, because there were no effectiveness metrics in the



           6      campaign, we really can't say much of anything.



           7      Q.    Now, wait a minute, one of the effectiveness measures



           8      that you talked about in your testimony was website visits,



           9      and --



          10      A.    No.



          11      Q.    Yes, you did.



          12      A.    Website -- not visits to the website, because again,



          13      there's no way to track any visitors to a website.



          14            We looked at the website ad.



          15      Q.    You had said, you had said that it would be useful to



          16      know how many people got the message and used it by going to



          17      the website or calling the number.



          18      A.    Right.  But I -- by that I don't think we can tell that



          19      based on impressions data, because we know that that doesn't



          20      represent that.



          21      Q.    I'm not talking about the impressions data.  I'm talking



          22      about the website data that was on the same document that you



          23      looked at earlier that talked about the number of discrete



          24      visits to the website?



          25      A.    Right.
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           1      Q.    And why is that website data not a measure of how many



           2      people followed up to a message that said, go to the website,



           3      and then went to the website?



           4      A.    Well, for one thing, there are a lot of people other



           5      than people looking for voter ID looking at the website like



           6      me.



           7            We can't tell how many people were going there to get



           8      ID.  We can't tell how many people found the information they



           9      needed there.  That kind of thing just isn't possible to tell



          10      from what we're looking at here.



          11      Q.    But we do know that there were over a million hits on



          12      that website, and that more than one page was looked at on



          13      those hits?



          14      A.    Correct.



          15      Q.    Okay.



          16      A.    But not separate people, necessarily.



          17      Q.    I said it carefully by saying hits.



          18            You had given some testimony earlier about the fact that



          19      the reason that the PennDOT non-drivers ID didn't count to you



          20      was because it could be used for purposes other than driving.



          21      A.    No, no.  It counts for voting purposes.  I understand



          22      that.



          23      Q.    Right, but --



          24      A.    But I was saying I can't tell how many people found



          25      their birth certificate and went and got one of those because
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           1      they wanted to vote.  Maybe if we had the figures on an



           2      increase over time and the number of those it might tell us



           3      something about that.



           4      Q.    I think perhaps you're confused about the process.



           5            If you went in to PennDOT and you said to them, I need



           6      an ID for voting, and I want it to be a PennDOT ID as opposed



           7      to the DOS ID, you could sign an oath in affirmation and



           8      provide your documents, and you would get a free ID from



           9      PennDOT to be used for voting purposes that would be -- that



          10      would look just like the non-drivers ID that's used for other



          11      purposes.



          12      A.    Right.  No, I'm aware of that.



          13      Q.    And those numbers are in that 17,000 number that he was



          14      asking you about.



          15      A.    Uh-huh.



          16      Q.    And you said those don't count, because --



          17      A.    No, I said I can't tell if they were a result of the



          18      campaign or the regular flow of people that get PennDOT IDs.



          19      Q.    Well, okay.  I don't want to argue with you, but your



          20      testimony was you would be getting those IDs for other



          21      purposes in addition to voting.



          22      A.    You could be.  I don't know.



          23      Q.    But you couldn't for those 17,000 because you signed an



          24      affirmation.



          25      A.    Oh, I see what you're saying; that you weren't going to
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           1      use it for anything but voting?



           2      Q.    No, that said that you needed it for voting purposes.



           3      That it was a voting document, that you were getting it -- you



           4      were getting it for the purpose of voting.



           5      A.    Right.  Right.



           6      Q.    So that has already been separated out in the



           7      statistics --



           8      A.    Mm-hmm.



           9      Q.    -- from somebody who comes in and says, I want to go buy



          10      cigarettes so I want an ID to do that.  Okay?



          11      A.    Okay, uh-huh.



          12      Q.    So those numbers have been developed separately.  Given



          13      that clarification, do the 17,000 actually count as part of



          14      the identification that was gotten pursuant to, "go to PennDOT



          15      and get an ID"?



          16      A.    If people came there because they knew that, yeah.



          17      Q.    Okay.  Thank you.



          18            You had some testimony about people who did not have



          19      cable, and you gave us a specific statement about, you know,



          20      30% of the state does not have cable.



          21      A.    Right.



          22      Q.    You have looked at any of the demographics on that 30%?



          23      A.    I know, not from studies of Pennsylvania in particular,



          24      but I know the demographics of people who don't have cable



          25      nationwide.
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           1      Q.    Okay.  Are you familiar with the general practice that



           2      in a broadcast center that cable is not as necessary as it is



           3      in someplace that might be -- not have broadcast reception?



           4      A.    A broadcast center, you mean media -- major media



           5      market?



           6      Q.    Right.  Right.



           7      A.    Okay.



           8      Q.    If you are in Philadelphia and therefore you have access



           9      to broadcast or you're in Pittsburgh and you have access to



          10      broadcast, you're less -- it's less necessary -- you may still



          11      want it, because you want cable.  That's a different issue.



          12      A.    Mm-hmm.



          13      Q.    But it's less necessary for you to have cable in order



          14      to be able to access any television; is that correct?



          15      A.    Access any television.  I guess, yeah.  I mean --



          16      Q.    Let me put a finer point on it, okay?



          17      A.    I'm confused.



          18      Q.    I used to live in rural Oregon.  In rural Oregon, the



          19      only way that you were able to watch television is if you had



          20      a cable station, a cable provider.



          21      A.    Mm-hmm.



          22      Q.    Okay.  Couldn't do it any other way.



          23      A.    Mm-hmm.



          24      Q.    So that if you look at the top band of the state, those



          25      people that are in the Allegheny National Forest; is that
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           1      correct?



           2      A.    I don't know how many are out there in the Allegheny



           3      Forest.  I haven't looked at that.



           4      Q.    And so, the people that are in that New York border who



           5      are in the mountainous region and in the forest region, are



           6      those people -- those people don't have access to a standard



           7      broadcast from Philadelphia or from Pittsburgh; correct?



           8      A.    I don't know.



           9      Q.    You don't know.



          10      A.    No.



          11      Q.    Okay.  So, if the decision was made that the people in



          12      those rural counties who are in a place where they are not



          13      getting broadcast signals are more likely or maybe solely able



          14      to be reached by cable, would that change your assessment of



          15      whether the decision to use cable there was reasonable?



          16      A.    I know in the region frequency statistics that were



          17      provided by Harmelin, they -- I don't understand why, but it



          18      says zero percent for those counties; and I guess, to me, that



          19      doesn't sound too good, but I'm sure it's more than zero.  I



          20      don't know what the region zero means there.



          21      Q.    So, you would look at region frequency to make that



          22      assessment?



          23      A.    Yeah.



          24                      THE COURT:  We'll break now.  I'll see you all



          25      back here at 1:00.
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           1                      MS. HICKOK:  Thank you, Your Honor.



           2                      MR. WALCZAK:  Thank you, Your Honor.



           3                      THE BAILIFF:  Commonwealth Court is now in



           4      recess.



           5                      (COURT RECESSED AT 12:40 P.M. AND RECONVENED



           6      AT 1:03 P.M.)



           7                      THE BAILIFF:  Commonwealth Court is now in



           8      session.



           9                      MS. HICKOK:  Good afternoon, Your Honor.  If I



          10      may continue.



          11      BY MS. HICKOK:



          12      Q.    Professor, you had given testimony at the end of your



          13      testimony about a sample that you did in which one-tenth of



          14      one percent of 12,000 surveyed had talked about voter fraud;



          15      is that sample a nationwide sample?



          16      A.    Yes, it is.



          17      Q.    Was it meant to the representative of the United States



          18      population?



          19      A.    Yes.



          20      Q.    Thank you.  Now, you also had some testimony about web



          21      banners, and in the testimony you were shown a single element



          22      of the web banner that is actually an animated group that



          23      moves across the page.



          24            I'm going to show you what's Exhibit 169, and it was



          25      admitted yesterday, Your Honor.  So that you can see the
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           1      entire animation?



           2      A.    Mm-hmm.



           3      Q.    So, now understanding that all of those pieces are in



           4      the web banner, does that change your testimony as to whether



           5      it's confusing just to see the one part in isolation?



           6      A.    I mean, it's obviously better because at least there's a



           7      learn more button and it says something about ID.  To vote in



           8      the November 6th election, you must show acceptable photo ID.



           9      So, it's better.



          10            It obviously doesn't tell people, you know, if they



          11      don't have an ID what to do, what I -- whether it has the



          12      driver's license again, and so forth but, yeah, it's better.



          13      Q.    Did you review of the testimony of any of the



          14      Petitioners' witnesses as to whether they had heard of the



          15      voter ID law and its requirements?



          16      A.    No.



          17      Q.    When you testified about the elements of the advertising



          18      campaign and what was done and what was not done, were you



          19      suggesting that the Department of State should have looked to



          20      another advertising buyer in a different group to develop a



          21      more, as you call it, effective campaign?



          22      A.    No.  I was suggesting that they should let people like



          23      Red House do what they often do, which is measure



          24      effectiveness, and also, that they not expressly say, no, we



          25      don't want to do that.  Because obviously if you care about
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           1      making sure people who are registered to vote can do so, you



           2      want to make every effort possible to inform them and to



           3      connect them with the information they need.



           4            So, I would just say, you know, why exclude it, when



           5      it's the only way to know if we're getting the job done.



           6      Q.    So, is it your impression that Red House or Harmelin or



           7      Bravo advised the Department of State to do things that they



           8      said they would not do?



           9      A.    I don't know.



          10      Q.    You don't know.  Okay.  You were talking -- let's go



          11      back to the drug ad.



          12            You said that the problem with the drug ad is that it



          13      told people that the activity shown in the ad was normative



          14      and acceptable?



          15      A.    Yeah.  I mean, I'm not sure if those are the words that



          16      exactly used, but the research on the effectiveness of that



          17      campaign showed that the more ads you were exposed to, the



          18      more prevalent you thought that drug use was in your age



          19      group.



          20      Q.    So, if you were exposed to ads that said it that it was



          21      normative and acceptable, and it reinforced bringing an



          22      identification card to the polls, that would actually



          23      reinforce that positive behavior in the same way?



          24      A.    I don't know.  I mean, it would -- it's possible.



          25      Q.    By inference, if the research on the drug ads said the
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           1      effect of showing this over and over was to reinforce the



           2      behavior shown, then showing the other one over and over might



           3      be expected to reinforce the behavior shown, correct?



           4      A.    Reinforce is a little different than changing people's



           5      impressions of how many people are doing drugs.



           6      Q.    Well, it doesn't it -- also?



           7      A.    To so it -- no, I was going to say --



           8      Q.    Sorry.  I didn't mean to step on your testimony.



           9      A.    No.  So, in these ads, I don't know if -- I mean, we



          10      have actual data against the drug ad, so we know what happened



          11      is that it increased their perception of how common drug use



          12      was.  In this case I don't know if, you know, the people



          13      showing IDs and saying "show it" increased how many people



          14      thought were, I guess, showing IDs because everybody was



          15      supposed to show IDs.  So I guess I'm not sure exactly how



          16      that translates.



          17      Q.    Are you aware that under the prior statute there was an



          18      identification requirement?



          19      A.    The prior statute; what are you referring to?



          20      Q.    That when people came to the polls, some of the people



          21      needed to show ID?



          22      A.    I think first time voters, wasn't it?



          23      Q.    No, actually, it wasn't.  It was every a person first



          24      came to an election district.



          25      A.    Oh, yes.
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           1      Q.    So any person who moved had to show ID.



           2      A.    Mm-hmm.



           3      Q.    Now, wouldn't you think that it would be harder for



           4      someone to have in their head, this may or may not affect me,



           5      I may or may not need to bring ID, than to get in their head,



           6      oh, wait a minute.  I'm going to vote.  I need ID.  It's a



           7      universal association between the two as opposed to perhaps.



           8      It may not -- do you understand what I'm asking?



           9      A.    I think so, but my understanding is that's a different



          10      ID requirement.  It didn't have to be a photo ID.  It didn't



          11      have to be a PennDOT issued ID and so forth.



          12      Q.    Well, does this ID have to be a PennDOT issued ID?



          13      A.    It can be a Department of State one now that that



          14      exists.



          15      Q.    Are you aware that it can also be one of a number of



          16      other kinds of ID?



          17      A.    Yes, I have seen that list.



          18      Q.    Okay.  So, it's not that it has to be a PennDOT ID?



          19      A.    Well, but it can't be -- you know, it can't be something



          20      that doesn't have a picture, and it can't be something that



          21      doesn't -- isn't issued by one of those particular places.



          22      Q.    Can you tell me -- how long have you been a resident of



          23      Pennsylvania?



          24      A.    About ten years.



          25      Q.    How many times have you moved during that time?
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           1      A.    Zero.



           2      Q.    When you first showed up to vote in Pennsylvania, can



           3      you tell me what the list of acceptable IDs was?



           4      A.    No.



           5      Q.    Okay.  Thank you.  I've been a little concerned about an



           6      undercurrent that I have seen in your work in the things that



           7      you have said publicly and in what you testified to today.



           8            I think today the way it came out was that it's



           9      important to make things as easy for people as possible.  In



          10      the article that you have forthcoming, you said that there is



          11      an emphasis on reducing cognitive demands.  Do you recall --



          12      A.    I'm not sure what context you're talking about.



          13      Q.    I have the article, and I can give copies if people need



          14      it, but I -- if I can just read this sentence.



          15      A.    Can you tell me what article it is.



          16      Q.    It's the article we discussed this morning.



          17      A.    Oh, on learning television.



          18      Q.    Your televised exposure to politics, new measures for



          19      fragmented media environments.



          20      A.    You're referring to where I'm talking about in survey



          21      research.  We want to make it easier for people to answer



          22      accurately questions about how much television that they have



          23      watched.



          24      Q.    You're actually -- yeah.  You're talking about the



          25      program list.  If I can read the paragraph, I think the

�

                                                                             960







           1      paragraph is enough to put it in context.



           2                      MR. WALCZAK:  What page?



           3                      THE WITNESS:  Can you tell me what page it is.



           4                      MS. HICKOK:  I'm not good with the pages.  Can



           5      you tell me what page it is.  It looks like four.  It's on the



           6      top right.



           7                      MR. WALCZAK:  Looks like the fourth page in



           8      this document at the top left.



           9      BY MS. HICKOK:



          10      Q.    I'll represent that I got this document off your



          11      website, and the paragraph says, "The program list approach



          12      advances two goals.  First, it decreases the cognitive demands



          13      placed on respondents.  When viewers watch TV, they likely



          14      think in terms of the program they watch rather than in time



          15      units, such as hours or days, or in terms of researcher



          16      designed categories of political programs.  Thus, it should be



          17      easier for respondents to recognize and report regular



          18      viewership of specific programs than to mentally tally summary



          19      amounts of time devoted to abstract categories of



          20      programming"; is that correct?



          21      A.    Yes.



          22      Q.    Does that reflect your position that it's important --



          23      A.    Position on survey measurement, yes.



          24      Q.    And your position that it's important in terms of



          25      anything that's conveyed to reduce cognitive demands to make
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           1      things as easy as possible?



           2      A.    This is about a survey research technique.  It's about



           3      how you ask people questions in surveys to get accurate



           4      responses.



           5            You can ask people questions like how much TV did you



           6      watch this week, and we'll give you an answer, even though



           7      it's massively inaccurate.



           8            The program list approach is a technique for increasing



           9      the accuracy of what they tell you because there is a -- they



          10      want to answer, you know, the question, and they're not going



          11      to sit down and think about each and every program they



          12      watched and how long they watched it and then mentally tally



          13      those.



          14            So, when we do surveys and we want people to report



          15      things accurately, we break it down for them.  And what we



          16      have found is in terms of memory, they're very accurate at



          17      recalling which programs they watch regularly.  They are not



          18      accurate at all at telling us how much TV on the whole they



          19      watch.



          20            So, in turns out to be a far more reliable and valid



          21      measure of television exposure to ask them and give them a



          22      list of Neilsen's top 50 program, and they tell us which ones



          23      they watch regularly.



          24      Q.    Now, do you recall giving an interview on an



          25      iCitizenForum?
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           1      A.    I don't know what that is.  Assist --



           2      Q.    ICitizenForum.



           3      A.    It must have been some kind --



           4      Q.    You gave an interview that's available on the web.



           5      A.    That's probably true.  I do a lot of interviews, but I



           6      don't know iCitizen, exactly.



           7      Q.    Do you recall during that you were asked questions about



           8      your perspectives on voter participation?  You would it help



           9      if we showed you part of the video?



          10      A.    Sure.  Do you know what year it was?



          11      Q.    I believe it was about 2008.



          12                      (THE VIDEO PLAYED AS FOLLOWS:)



          13                      "DR. MUTZ:  -- beyond wealth, gender and race



          14      and focussing on representatives and perhaps income levels and



          15      economic levels and gender and race and so forth, that's a



          16      much bigger problem than the fact that we have 75 versus 50%



          17      turnout.  If that 50% were a representative 50%, I would be



          18      fine with that."



          19                      "INTERVIEWER:  America has one of the lowest



          20      participations in the world to have a vote."



          21                      "DR. MUTZ:  It is, but I also think all of



          22      those comparisons are not that all fair.  Americans are asked



          23      to vote on absolutely everything:  Huge number of offices,



          24      huge number of referenda, especially in some states.  We are



          25      actually, I think, overburdened, as voters go, in terms of if
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           1      we were really to be in this ideal citizen that people have in



           2      mind and do all of our research and so forth, it would be a



           3      full time job.  The economy would have to grind to a halt.  So



           4      we ask an awful lot of American citizens.  On the one hand,



           5      Americans are kind of in love with the idea of having more



           6      say, and on the other hand, expecting people to do the amount



           7      of research that it would take to make that many decisions on



           8      an ongoing basis is asking a huge amount."



           9                      (THE VIDEO CONCLUDED.)



          10      BY MS. HICKOK:



          11      Q.    Is that your position; do you agree with what you said



          12      then?



          13      A.    Yes.  I agree that we do ask a lot of American citizens.



          14      We make it -- you know, we have registration requirements that



          15      many other countries don't.  The government assembles a list



          16      for them.  We do make people not only vote more often on more



          17      offices, we make them -- if they are going to make good



          18      decisions, it's a huge amount of information that you need to



          19      acquire.



          20            So, it's true.  I think the comparisons in many ways to



          21      other countries are often unfair because we do have a bigger



          22      burden.  We also, you know, don't vote on slates of party



          23      candidates and so forth the way they do in many other



          24      enterprises.



          25                      MS. HICKOK:  I have no further questions.
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           1                      MR. WALCZAK:  No questions, Your Honor.



           2                      THE COURT:  Thank you, doctor.



           3                      THE WITNESS:  I'm sorry.



           4                      THE COURT:  I think you're finished.



           5                      THE WITNESS:  Oh, okay.



           6                      MR. WALCZAK:  Your Honor, we would move in the



           7      exhibits we used with Dr. Mutz, so it's 2099a, b, c, d, 1941,



           8      2074c and b, 2094, 2095, and 1472.



           9                      MS. HICKOK:  Your Honor, to the extent that



          10      some of these may be excerpt or extracts, I would ask that we



          11      have complete -- I am not positive at this moment.  I haven't



          12      had time to review everything, but it appears that some of



          13      them were truncated versions, and I just wanted to make



          14      certain that it's the complete one that goes in.



          15                      We can admit them conditionally now, and then



          16      substitute if there's something that's not complete.



          17                      THE COURT:  I think you can get together on



          18      that on Monday morning.



          19                      MS. HICKOK:  Yeah.  We'll do that.



          20                      THE COURT:  Okay.



          21                      MS. HICKOK:  I just want that caveat.  Thank



          22      you.



          23                      MR. RUBIN:  Your Honor, one more housekeeping,



          24      Mr. Gersh, there was some discussion yesterday about what was



          25      before the Court previously in terms of the public education
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           1      campaign, and Mr. Royer didn't recall it.  Mr. Gersh made some



           2      representation and Respondents' counsel also made



           3      representations that there was evidence before.



           4                      Mr. Gersh had offered to put together the



           5      relevant excerpts in exhibits.  We have a package for you if



           6      you would like, so we wanted to offer that at this time, and



           7      Respondents have a copy as well.



           8                      MS. HICKOK:  Your Honor, we just received a



           9      copy today at the beginning of the testimony.  We have not



          10      been able to review it to determine anything about it.  If you



          11      would like, we can take that up Monday as well.



          12                      THE COURT:  Yeah.  I want you to meet about



          13      10:00 Monday morning, and have everybody meet here at 10:00.



          14                      MS. HICKOK:  Thank you, Your Honor.



          15                      THE COURT:  I noticed that we have a typo in



          16      the order that we can rectify.  If you go to page three, this



          17      is the order regarding Respondents' Motion in Limine.



          18                      In the last paragraph of the "therefore"



          19      paragraph as to Exhibit 1167.  Mr. Rubin, what should that be.



          20                      MR. RUBIN:  1677, Your Honor.



          21                      THE COURT:  It should be 1677.  So we have



          22      transposed that or done something to it that we shouldn't have



          23      done to it, so, I will make a correction and I'll file a



          24      corrected order.  Okay.



          25                      MR. RUBIN:  Thank you, Your Honor.
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           1                      THE COURT:  Thank you, counselors.



           2                      MR. RUBIN:  Have a good weekend.



           3                      THE BAILIFF:  Commonwealth Court is now



           4      adjourned.



           5                      (THE PROCEEDINGS WERE RECESSED FOR THE DAY AT



           6      1:19 P.M.)
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