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CORPORATE DISCLOSURE STATEMENT 

Appellant RHJ Medical Center, Inc. has no parent corporations and there is 

no publicly traded corporation which owns more than 10% of its stock. 
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STATEMENT OF SUBJECT MATTER JURISDICTION AND 
APPELLATE JURISDICTION 

 
The District Court had subject matter jurisdiction over this action pursuant to 

28 U.S.C. §§ 1331 and 1343(a) as Appellant’s claims arose from the United States 

Constitution and the laws of the United States.  (A0009).  The District Court 

entered a Final Judgment on August 17, 2012, which Appellant timely appealed on 

September 17, 2012.  (A0002).  This Court has jurisdiction pursuant to 28 U.S.C. § 

1291. 
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STATEMENT OF ISSUES PRESENTED FOR REVIEW 

1. Whether the District Court erred in finding that Appellant RHJ 

Medical Center, Inc. (“RHJ”), a methadone clinic, lacked standing under the 

Americans with Disabilities Act and the Rehabilitation Act because its methadone 

patients were not “regarded as” disabled by the City of DuBois when the City 

improperly prevented RHJ from locating a methadone clinic at its desired location 

based upon the myths, stereotypes, and fears of RHJ’s methadone patients? 

This issue was raised below in RHJ’s Proposed Findings of Fact and 

Conclusions of Law and in RHJ’s Reply in Further Support of its Proposed 

Findings of Fact and Conclusions of Law.  (A1850-A1852; A1885).  The District 

Court ruled on this issue in its Findings of Fact and Conclusions of Law and 

accompanying Order of Court.  (A0042-A0044). 

 

2. Whether the District Court erred in finding that the City of DuBois 

satisfied the heavy burden of proof associated with its failure to mitigate 

affirmative defense by requiring RHJ to:  (i) take every reasonable action in pursuit 

of mitigation; (ii) accede to the unconstitutional zoning demands of the City of 

DuBois; (iii) mitigate losses where the City of DuBois impaired RHJ’s ability to 

avoid them; and (iv) locate in a dissimilar property? 
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This issue was raised below in RHJ’s Proposed Findings of Fact and 

Conclusions of Law and in RHJ’s Reply in Further Support of its Proposed 

Findings of Fact and Conclusions of Law.  (A1839-A1843; A1873-A1874; A1903-

A1904).  The District Court ruled on this issue in its Findings of Fact and 

Conclusions of Law and accompanying Order of Court.  (A0035-A0036; A0058-

A0059). 
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STATEMENT OF RELATED CASE 

This case has not previously been before this Court.  RHJ is unaware of any 

other case or proceeding that is in any way related, completed, pending or about to 

be presented before this Court or any other court or agency, state or federal. 
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STATEMENT OF THE CASE 

Appellant RHJ Medical Center, Inc. (“RHJ”), a methadone treatment 

facility, brought this action against the City of DuBois (“the City”) under the 

United States Constitution; 42 U.S.C. § 1983; the Americans with Disabilities Act 

(“ADA”), 42 U.S.C. § 12101 et seq.; and Section 504 of the Rehabilitation Act of 

1973, 29 U.S.C. § 793. 

The City initially prevented RHJ from operating a new methadone treatment 

center at its desired location in DuBois pursuant to Section 621 of the Pennsylvania 

Municipalities Code.  This Court struck down Section 621 under the ADA and the 

Rehabilitation Act in New Directions Treatment Services v. City of Reading, 490 

F.3d 293 (3d Cir. 2007). 

Immediately after this Court invalidated Section 621, the City enacted an 

unconstitutional zoning measure, Ordinance 1720, that was specifically designed to 

prevent RHJ from operating at its desired location.  As a result of the City’s 

actions, RHJ sustained significant monetary losses and its patients were unable to 

obtain proper care.  Consequently, RHJ commenced an action against the City 

seeking compensatory damages, lost profits, declaratory relief and reasonable 

attorney’s fees.  RHJ’s lawsuit challenged both the City’s original reliance on 

Section 621 and its later reliance on Ordinance 1720. 
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After a six-day bench trial and post-trial briefing, the District Court found 

that Ordinance 1720 violated the Equal Protection Clause of the United States 

Constitution because it served no rational purpose.  Accordingly, the District Court 

awarded RHJ $132,801.64 for the costs it initially incurred in locating in DuBois 

and for the costs it incurred during the first six months that Ordinance 1720 was in 

effect.  However, the District Court concluded that RHJ lacked standing under the 

ADA and the Rehabilitation Act to recover damages it suffered during the period 

the City prevented RHJ from operating pursuant to the invalid Section 621.  In 

addition, the District Court held that RHJ could have mitigated its damages by 

locating in the area the City unconstitutionally zoned RHJ after the passage of 

Ordinance 1720.  Thus, the District Court did not award RHJ any of the profits that 

RHJ would have realized had the City not violated its constitutional rights.  RHJ 

has timely appealed the District Court’s standing and mitigation findings.  

(A0002). 
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STATEMENT OF FACTS 

This case concerns the all-too familiar tale of a methadone treatment center 

being zoned out of a community in need based upon the myths and fears associated 

with the individuals it is trying to treat.  This appeal focuses on two discrete issues: 

(i) the legal effect of the City’s stereotypical view of RHJ’s patients under the 

ADA and the Rehabilitation Act for purposes of standing and (ii) the legal 

interpretation and application of mitigation principles to a party whose 

constitutional rights were violated by a discriminatory zoning ordinance.   

RHJ Leases Property at 994 Beaver Drive in DuBois. 

In 2006, RHJ, a family-owned methadone treatment center, decided to locate 

a new facility in DuBois after being informed by the Commonwealth of 

Pennsylvania that DuBois was an area of need.  (A0189; A0322; A0009-A0010).  

In the attempt to secure a suitable property, RHJ contacted Joe Varacallo 

(“Varacallo”), a professional real estate developer, property manager, and 

commercial broker in the DuBois area.  (A1033).  For its treatment center, RHJ 

required a (i) stand-alone building of (ii) approximately 4,000-5,000 square feet 

(iii) that was not located near residences and that was (iv) for lease not purchase.  

(A0066; A0091; A0472; A0491; A0493; A1071-A1072; A1280-A1281). 

The first property Varacallo suggested met three of RHJ’s requirements but 

was located in a residential area. (A0010; A1037-A1038).  RHJ rejected this 
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property because its early hours of operation preclude locating near residences.  

(A0472; A0010).  Varacallo then showed RHJ an office property at 994 Beaver 

Drive, which was located in downtown DuBois in the Transitional District.  

(A1039-A1040; A0010).  Beaver Drive was populated by medical facilities and 

other commercial properties.  (A1039). 

RHJ found 994 Beaver Drive to be an excellent location as it was the ideal 

size, accessible to a major highway, and was not located near any residences.  

(A0388; A0472; A0010).  Accordingly, RHJ signed a ten-year lease at 994 Beaver 

Drive.  (A0472-A473; A0010).  RHJ then began preparations for opening.  

(A0330-A0333; A0360-A0361; A0013). 

The Mayor’s Radio Interview. 

Before opening, RHJ learned that the City had a problem with it locating in 

DuBois after the Mayor of DuBois John Herm Suplizio (“the Mayor”) participated 

in a radio interview in which he discussed RHJ’s attempt to open a methadone 

treatment center at 994 Beaver Drive.  (A0198-A0199; A0575; A1668).  In the 

radio interview, the Mayor admitted that DuBois had a drug problem but that it 

needed to be taken care of by “the proper people.”  (A1669; A0014).  The Mayor 

stated:  “You know we hear and we read things about these methadone clinics in 

other areas, and we don’t like them, you know what I mean.”  (A1669; A0014). 

(emphasis added) 
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In response to the Mayor’s comments, the host of the radio interview 

replied:  “They definitely—just the mention of it makes the kind of the hair on the 

back of your neck stand up.”  (A1669).  When the host stated that:  “You know I 

understand that you gotta throw your garbage somewhere,” the Mayor agreed with 

him.  (A1669; A0015).  The Mayor then commented that he “would have a 

problem” if a methadone clinic attempted to open in DuBois.  (A1675; A0015).  

The Mayor concluded the radio interview by stating that even if RHJ was needed, 

the City needed “to pull together and get them in the spot they need to be in.”  

(A1676; A0015). 

The City Enforces Section 621 Against RHJ. 

Following the Mayor’s radio interview, the DuBois City Council authorized 

the DuBois City Solicitor Toni Cherry (“the City Solicitor”) to draft a letter to RHJ 

advising it that 994 Beaver Drive was within 500 feet of the Beaver Meadow 

Walkway, which the City claimed was a public park under Section 621.  (A0018-

A0019).  Under Section 621, methadone treatment centers were prohibited from 

operating within 500 feet of a public park unless authorized after a public hearing.  

53 P.S. § 10621.  RHJ, which had already opened and begun treating patients, 

disputed that the walkway constituted a public park under Section 621 and refused 

to close its doors to its severely-opiate-addicted clients.  (A0009; A0018-A0019; 

A0186-A0187; A0202-A0204). 
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Upon learning that RHJ was treating patients, the City filed suit to enjoin 

RHJ’s operation at 994 Beaver Drive.  (A0702-A0703; A0852; A0020).  The City 

believed it was required to file suit to enforce Section 621, even though it was a 

state law.  (A1010; A0020).  Because the City Solicitor faxed notice of the suit to 

RHJ at night after closing, RHJ received the notice only a half an hour before the 

injunction hearing was scheduled to be heard and was unable to contest the City’s 

request for an injunction.  (A0206; A0392-A0393; A0020).  As a result, the 

injunction was issued and RHJ was forced to close.  (A0020). 

The Public Hearing on RHJ’s Request for a Certificate of Use. 

In order to lift the injunction, the City required RHJ to complete a certificate 

of use application for operation at 994 Beaver Drive pursuant to Section 621.  

(A0207-A0208; A0021).  The City Solicitor created a “case specific application” 

for RHJ asking it to explain why “the operation of a treatment facility at such 

location is not detrimental to the health, safety, and general welfare of the residents 

of the City of DuBois and entity located within the 500-foot area.”  (A1450-

A1451; A0022).  Prior to RHJ, the City Solicitor had never provided a “case 

specific application” for a certificate of use to any other business.  (A0807-A0808). 

At the public hearing on RHJ’s certificate of use application, RHJ 

representatives discussed why RHJ selected 994 Beaver Drive, detailed RHJ’s 

qualifications, and provided statistics on the economic and societal benefits of 
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methadone treatment centers to the surrounding community.  (A1456-A1457; 

A0208-A0209).  At the conclusion of their remarks, residents and city officials 

commented on RHJ’s application.  (A1457; A0024). 

Tina Anand (“Anand”), a resident, asked RHJ’s on-site physician “what 

happens if a patient goes bad at your facility” and whether the doctor had 

privileges at DuBois Regional Medical Center (“DRMC”) to treat the patient “if 

there’s an overdose.”  (A1461).  Anand was concerned because:  “I’m a stay-at-

home mom.  But I’d seen just so many patients overdose on heroin[] and different 

types of drugs and I was concerned for these patients if something like this 

happens to them.”  (A1463). 

Anand also wondered:  “Why did you pick that area, right dead center in 

DuBois where we have the mall, the movies, children walking home from school 

on that walkway, why did you not pick an area that was maybe on the outskirts.”  

(A1462).  Anand was worried about security and “the violence that this will bring 

right into our town, right dead set DuBois.”  (A1464). 

Anand went on:  “I think the main concern of people, that this facility is 

right in the middle of DuBois.  It’s not on the outskirts . . . We just feel that 

probably this facility needs to be moved out just a little further.”  (A1464).  When 

asked by an RHJ representative where RHJ should locate, Anand stated:   

Well I’m not sure.  I don’t know what the rules and the 
laws are.  And I think that’s what your problem is here 
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and . . . What’s the not in my backyard attitude.  
Everybody has it, as soon as you move it out there, we 
don’t . . . No this is not in our backyard, this is right in 
our face.  This is not in our backyard.   

(A1464). (emphasis added). 

The Mayor agreed:  “And you really are 100% right.  You are smack dab in 

the middle.”  (A1464; A0026).  At this point, the City Solicitor interrupted the 

proceedings to state that the only way RHJ could locate at 994 Beaver Drive was to 

show City Council “some overriding reason why they should ignore the legislative 

mandate . . .” of Section 621.  (A1465; A0025).  The City Solicitor later admitted 

that Section 621 did not include any language regarding the necessity to prove an 

“overriding reason.”  (A0810-A0812; A0025). 

Ben Blakley, the Solicitor for the DuBois Zoning Hearing Board (“the City 

Zoning Solicitor”) was next to speak.  (A0603-A0604; A0025).  He expressed his 

belief that a methadone treatment center would adversely affect property values in 

the area: 

This is a high value commercial district.  We’ve had 
testimony here tonight that about 100 addicts are going to 
show up at this place on a daily basis for treatment.  The 
addicts coming in for treatment will be driving and I 
don’t know who’s going to be driving them.  It’s 
certainly been my experience as an attorney for 30 years 
that it’s very likely that these people who are driving in 
will be driving with suspended licenses, without licenses, 
certainly causing a problem with the traffic but how does 
the fact that this clinic that is going to be located in a 
high property value district with constant influx of 
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addicts, has any study been done by you folks as how this 
is going to impact your neighbors with the value of their 
properties? 

(A1466; A0025.) 

The City Zoning Solicitor was worried about the “severe” condition of 

RHJ’s patients.  (A1466).  Representatives from RHJ attempted to address his 

concerns by asserting that (i) methadone clinics have no detrimental effect on 

surrounding properties; (ii) RHJ did not accept court-ordered patients, contrary to 

his suggestion; (iii) RHJ is similar to a doctor’s office and (iv) there was a need in 

DuBois for a methadone clinic.  (A1468; A0025).  However, the City Zoning 

Solicitor still wondered about the suicide rate on methadone overdoses because of 

what is “in the paper all the time.”  (A1468).  He also stated:  “There’s something 

else.  You have such a great resume on how well you’re doing . . . [w]ell 

apparently if it’s so good, why is there such a stigma about methadone clinics and 

why are they being asked to stay out of cities?”  (A1468; A0025). 

The City Zoning Solicitor concluded by describing the type of people he 

feared would come to DuBois because of the presence of a methadone treatment 

center: 

One concern that I have as a citizen of DuBois is what 
type of element does it bring in to the community.  My 
understanding is there was a similar facility on the other 
side of the county that as a result of arson is no longer 
here.  Obviously this type of, at least in that particular 
case brings a criminal element.  We’re all firemen here . . 
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Whether we want to get up and fight a fire on the 900 
block of Beaver Drive because somebody doesn’t like 
this, what is it bringing into the community?  What type 
of element is it bringing into the community?  And what 
type of response is that element going to generate. 

(A1469-A1470; A0025). 

Nancy Moore, Chairman of the DuBois Planning Commission (“the City 

Planning Chairman”), questioned RHJ about its security “[b]ecause drugs were 

involved.”  (A1227; A0602; A0024; A1458).  She reiterated the need to 

“accentuate the positive[s]” of Dubois and “protect our assets.”  (A1471; A0026).  

The Denial of RHJ’s Application for a Certificate of Use. 

Following the public hearing, the City Council voted unanimously to deny 

RHJ’s application for a certificate of use for the location at 994 Beaver Drive and 

directed the City Solicitor to prepare a document of findings of fact and 

conclusions of law to support that decision.  (A1571; A0611; A0027-A0028).  The 

City Solicitor simply incorporated the public hearing comments made by DuBois 

residents and officials into the findings, which were unanimously adopted by the 

City Council.  (A1569-A1571; A0953-A0955; A0027-A0028). 

In its findings, the City Council detailed a number of concerns supporting its 

decision.  First, the City Council emphasized that RHJ did not have a physician on 

site at all times.  (A1569).  The Mayor explained this concern as follows:  “Just 
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when you’re—with drugs like that, that’s what you’re, you know—that’s what 

you’re worried about, something happening.”  (A0617). 

Second, the City Council found that RHJ had “no on-site security personnel 

but will depend upon the services of the City’s police force and fire department to 

handle emergency situations.”  (A1569).  On-site security is not a requirement for 

any new business entering DuBois.  (A0618; A1198-A1199; A0028). 

Third, the City Council pointed out that RHJ did not have a physician on 

staff at DRMC to specifically treat its patients when they were hospitalized.  

(A1569).  The Mayor testified that RHJ was required to have its own physician on 

staff at DRMC because “it’s not a typical business.”  (A0618-A0620).  The City 

does not require any business to have a physician on staff at DRMC.  (A1199; 

A0028). 

Fourth, the City Council determined that “[t]he facility does not have a 

means of transporting patients and if a patient were to have an overdose, 

transportation to DuBois Regional Medical Center would come via a call to 9-1-1.”  

(A1570).  No other medical facility in DuBois is required to have its own 

ambulance and transportation to DRMC.  (A0620; A1201; A0028). 

As a result of these findings, the City Council determined that RHJ’s 

operation would not serve the “health, safety and general welfare” of the City’s 
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residents, denied RHJ’s application for a certificate of use, and prohibited RHJ 

from operating at 994 Beaver Drive.  (A1571; A0029). 

The New Directions Decision  

In June 2007, this Court ruled that Section 621 violated the ADA and the 

Rehabilitation Act in New Directions, a case also involving a city’s unlawful 

attempt to keep a methadone clinic from locating at its desired location.  Less than 

two weeks later, the City Solicitor discussed the New Directions decision at a city 

council meeting.  (A1647-A1648).  In reference to New Directions, the City 

Planning Chairman asked whether the City’s laws should be reviewed and possibly 

amended.  (A1645; A0030).  In response, the City Solicitor said that she believed it 

prudent to do so.  (A1645; A0030). 

With Section 621 no longer supporting the City’s denial of a certificate of 

use, RHJ approached the City in October of 2007 and sought a new certificate of 

use application to open at 994 Beaver Drive.  (A0488-A0489; A0030).  However, 

even though Section 621 had been invalidated for over three months, the City 

handed RHJ the same “case specific application” with the 500-foot rule that RHJ 

had been required to complete under Section 621.  (A0488-A0489; A0030).  RHJ 

also sought to dissolve the injunction preventing it from locating at 994 Beaver 

Drive.  (A0030; A0034).  However, the City rendered this action moot when, one 
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week later, the City Council heard first reading of Ordinance 1720; it was passed 

shortly thereafter on November 27, 2007.  (A0030). 

Ordinance 1720 

Ordinance 1720 amended the City’s zoning to specifically prohibit 

“methadone or drug treatment clinics or centers” in the “Transitional District” and 

permitting medical facilities “with the exception of methadone treatment facilities 

and other drug treatment facilities of any kind” in the “Commercial-Highway 

Zoning District.”  (A0031).  The Mayor explained that methadone treatment clinics 

were specifically enumerated in Ordinance 1720 because:  “[B]eing that a hospital 

would be able to better, you know—if something did happen, be able to handle 

anything, any situations like that.  If anything went astray, something went wrong, 

everything would be in that area.”  (A0757). 

Similarly, the City Planning Chairman testified that Ordinance 1720 treated 

methadone treatment centers differently than other medical facilities “because 

[other medical facilities] weren’t dispensing drugs” like methadone clinics.  

(A1232; A1248-A1249).  The City Solicitor explained that Ordinance 1720 was 

enacted to create “the most convenient spot for our citizens with disabilities to 

receive proper treatment.”  (A1654; A1351-A1354; A1364). 
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RHJ’s Attempt to Find a New Location After Ordinance 1720. 

Ordinance 1720 relegated methadone treatment clinics to the “O-1 Office 

District.”  (A0031).  The O-1 Office District is made up of three separate areas of 

DuBois.  Because RHJ was precluded from locating anywhere else in DuBois, RHJ 

visited and researched each section of the O-1 Office District.  (A0405; A0490; 

A0035).  When RHJ could not find anything meeting its specifications in those 

areas, RHJ expanded its search and visited neighboring townships, met with 

landlords, and spoke with a city official, all in the attempt to find an alternative 

location to open a methadone clinic.  (A0403-A0404; A0490; A0494; A0550). 

RHJ found a suitable property of approximately 5,000 square feet in nearby 

Sandy Township.  (A0404; A0405-A0406; A0463; A0494; A0769).  RHJ visited 

the property multiple times and entered into negotiations with Jim Smith 

(“Smith”), the building’s owner.  (A0404; A0405; A0766; A0767).  However, 

shortly after learning that RHJ intended to open a methadone clinic in his building, 

Smith stopped returning RHJ’s telephone calls and refused to lease the space to 

RHJ because of the stigma associated with methadone patients.  (A0404; A0767-

A0768; A0770; A0036). 

To assist in its search for an alternative location, RHJ employed Varacallo, 

the only exclusive commercial broker in the DuBois area, for seven months after 

the passage of Ordinance 1720.  (A1060-A1061).  Varacallo had a financial 
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incentive to locate suitable properties for RHJ because he worked on a commission 

basis and would only receive compensation if he found a suitable property for 

RHJ.  (A1061; A0494-A0495; A0036). 

Varacallo searched all three areas zoned as O-1 Office District.  (A1062; 

A0035-A0036).  The first O-1 location was “pretty much a shale pit” and also 

residential in nature.  (A1062; A0035).  The second O-1 location (“DRMC East”) 

is primarily owned by DRMC, residential in nature, and did not contain any 

commercial properties available to lease with approximately 4,000 square feet.  

(A1062-A1063; A0035).  The third O-1 location (“DRMC West”) is primarily 

owned by DRMC, residential in nature, and did not contain any commercial 

properties available to lease with approximately 4,000 square feet.  (A1063-

A1064; A0035-A0036). 

Varacallo extended his search to Sandy Township and found three available 

locations but each property failed to meet RHJ’s requirements.  (A1131-A1136; 

A0035-A0036).  Varacallo testified that there were “not many office complexes 

that had 4- or 5000 square feet available” anywhere near DuBois.  (A1134).  

However, since the passage of Ordinance 1720, multiple new medical treatment 

centers and a variety of other businesses have located on Beaver Drive in DuBois, 

where RHJ was barred.  (A1064-A1066; A0034). 
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As a result of the limitations imposed by Ordinance 1720, RHJ was unable 

to locate a suitable replacement property in the DuBois area.  Thus, RHJ has not 

opened or operated a methadone clinic in DuBois since the City unlawfully applied 

the invalid Section 621 against RHJ to close its original Beaver Drive location.  

(A0037). 
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SUMMARY OF THE ARGUMENT 

In finding that RHJ lacked standing under the ADA and the Rehabilitation 

Act, the District Court applied the incorrect legal standard to RHJ’s “regarded as” 

disabled claim.  Instead of properly focusing on whether the City perceived RHJ’s 

patients as substantially limited in a major life activity, the District Court confined 

its analysis to whether the City’s perceptions actually limited the major life 

activities of RHJ’s patients.  This legal error prevented the District Court from 

giving due consideration to the uncontroverted evidence of the City’s unfounded 

and illegitimate fears of RHJ’s patients.  The City stereotypically viewed RHJ’s 

patients as (i) needing constant medical supervision to avoid relapsing into drugs 

and (ii) spawning serious crime and violence.  Thus, the City perceived RHJ’s 

patients as suffering from a drug impairment that substantially limited the major 

life activities of “caring for one’s self” and “productive social functioning.”   

The District Court’s determination that the City satisfied its affirmative 

mitigation defense was premised on three errors of law and one error of fact.  First, 

the District Court did not consider the substantial, reasonable actions that RHJ took 

to mitigate its damages by seeking an alternative location after the City violated its 

constitutional rights.  Instead, the District Court focused exclusively on the one 

potential additional action (i.e., pursuing a lease from the local medical center) that 

the City argued RHJ could have taken.  Therefore, the District Court placed the 
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burden on RHJ to demonstrate that it took every reasonable mitigation action and 

did not consider the totality of RHJ’s reasonable mitigation efforts as required by 

this Court’s prior rulings.   

Second, the sole potential course of action that the District Court faulted 

RHJ for not pursuing would have required RHJ to capitulate to the City’s 

unconstitutional zoning scheme by locating in the O-1 Office District.  The law 

does not require a plaintiff to give in to the unlawful demands of the defendant in 

order to mitigate its damages.  Third,  the City should not be relieved of liability 

for RHJ’s damages where the City impaired RHJ’s mitigation options by enacting 

Ordinance 1720 which restricted RHJ’s ability to find an alternative location. 

Finally, even assuming the District Court correctly interpreted and applied 

mitigation law, the record does not support the District Court’s factual conclusion 

that contacting the local medical center would have reduced RHJ’s damages 

because the medical center did not have suitable space for RHJ during the relevant 

period. 
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ARGUMENT 

I. The District Court Erred in Finding that RHJ Lacked Standing under 
the ADA and the Rehabilitation Act Because the City Regarded RHJ’s 
Methadone Patients as Disabled When it Improperly Prevented RHJ 
from Operating at 994 Beaver Drive Based Upon Myths, Stereotypes, 
and Fears of RHJ’s Methadone Patients. 

The District Court concluded that RHJ did not have standing under the ADA 

and the Rehabilitation Act to recover damages for the City’s application of the 

invalid Section 621 by applying the incorrect legal standard.  (A0057).  According 

to the District Court, the City’s discriminatory intent “had no bearing on whether 

Plaintiff’s patients were in fact substantially impaired.”  (A0043) (emphasis 

added).  In addition, the District Court found that RHJ did not establish that the 

City’s “perceptions limited patients’ major life activities.”  (A0043-A0044). 

This is not the test for the “regarded as” prong of the ADA and the 

Rehabilitation Act, which only requires the defendant to believe that an individual 

is substantially limited in a major life activity.  The sole focus of the “regarded as” 

prong is on the intent of the defendant; not on the effect of its perceptions.  

Whether RHJ’s patients were “in fact substantially limited” or whether the City’s 

discriminatory perceptions actually limited RHJ’s patients’ major life activities is 

irrelevant under the inquiry.  Thus, the District Court misplaced its focus and failed 

to give due consideration to the uncontradicted evidence showing that the City held 

stereotypical views regarding RHJ’s patients. 
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Application of the proper legal standard leads to one conclusion:  the City 

believed that RHJ’s patients were so severely addicted to drugs that they required 

constant medical attention and increased security for the inevitable criminal 

activity that RHJ’s patients would cause.  Therefore, the City regarded RHJ’s 

patients as suffering from a drug impairment that substantially limited the major 

life activities of “caring for one’s self” and “productive social functioning.”  This 

is all that is required for RHJ to have standing under the ADA and the 

Rehabilitation Act. 

A. Standard of Review 

“A court’s decision regarding standing is a legal conclusion subject to de 

novo review.”  In re Global Indus. Techs., 645 F.3d 201, 209 (3d Cir. 2011).  See 

also Williams v. Phila. Hous. Auth. Police Dep’t, 380 F.3d 751, 762 (3d Cir. 2004) 

(reviewing de novo district court’s determination that the plaintiff was not 

“disabled” within the meaning of the ADA). 

B. The Purpose of the “Regarded As” Prong is to Combat 
Stereotypical Assumptions about the Disabled and its Focus 
is on the Defendant’s Intent. 

To have standing under the ADA or Rehabilitation Act, the plaintiff must 

establish that she has a disability.1  Andrew M. v. Del. Cnty. Office of Mental 

                                                 
1 Congress has directed that the ADA be interpreted in a manner consistent with the 
Rehabilitation Act and the Third Circuit considers claims under those statutes 
together.  Yeskey v. Commw. of Pa. Dep’t of Corr., 118 F.3d 168, 170 (3d Cir. 



25 

Health and Mental Retardation, 490 F.3d 337, 350 (3d Cir. 2007).  In order to 

satisfy the disability element of an ADA or Rehabilitation Act claim, a plaintiff 

must show that she has “a physical or mental impairment that substantially limits 

one or more major life activities” or is “regarded as having such an impairment.”  

42 U.S.C. § 12102(1)(A); 29 U.S.C. § 705(20)(B).  In analyzing the “regarded as” 

prong of the ADA, the Supreme Court has held that misperception is the key: 

There are two apparent ways in which individuals may 
fall within this statutory definition:  (1) a covered entity 
mistakenly believes that a person has a physical 
impairment that substantially limits one or more major 
life activities, or (2) a covered entity mistakenly believes 
that an actual, nonlimiting impairment substantially 
limits one or more major life activities. 

Sutton v. United Air Lines, 527 U.S. 471, 489 (1999). 

According to the Supreme Court, “[t]hese misperceptions often result from 

stereotypic assumptions not truly indicative of . . . individual ability.”  Id. at 489.  

Thus, the “regarded as” prong is designed to cover individuals “rejected . . . 

because of the myths, fears and stereotypes associated with disabilities.”  Id.  In the 

                                                                                                                                                             
1997).  The Rehabilitation Act specifically provides that “[n]o otherwise qualified 
individual with a disability . . . shall, solely by reason of her or his disability, be 
excluded from the participation in, be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving Federal financial 
assistance….”  29 U.S.C. § 794(a).  The relevant section of the ADA provides that 
“no qualified individual with a disability shall, by reason of such disability, be 
excluded from participation in or be denied the benefits of the services, programs, 
or activities of a public entity, or be subjected to discrimination by any such 
entity.”  42 U.S.C. § 12132. 
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Third Circuit, this means that in “regarded as” cases, the district court must 

“focus[] not on [the plaintiff] and his actual disabilities, but rather on the reactions 

and perceptions of the persons interacting or working with him.”  Buskirk v. Apollo 

Metals, 307 F.3d 160, 167 (3d Cir. 2002) (citation omitted) (emphasis added).  The 

District Court did not follow this principle because it focused on whether RHJ’s 

patients were “in fact substantially limited” and whether the City’s perceptions 

actually limited the major life activities of RHJ’s patients.  This legal error 

prevented the District Court from properly considering the City’s belief that RHJ’s 

patients suffered from (i) an impairment that (ii) substantially limited their major 

life activities. 

C. The City Believed that RHJ’s Patients Suffered from an 
Impairment. 

Under the ADA, a drug addiction is a “physical or mental impairment” that 

qualifies an individual as a “handicapped person.”  28 C.F.R. § 41.31(b)(1)(i).  

Therefore, any patient afflicted by an opioid addiction suffers from an impairment 

covered by the ADA.  See A Helping Hand, LLC v. Baltimore Cnty., 515 F.3d 356, 

367 (4th Cir. 2008) (“Unquestionably, drug addiction constitutes an impairment 

under the ADA”); Dovenmuehler v. St. Cloud Hosp., 509 F.3d 435, 439 (8th Cir. 

2007) (same) (citing Thompson v. Davis, 295 F.3d 890, 896 (9th Cir. 2002)); Reg’l 

Econ. Cmty. Action Program, Inc. v. City of Middletown, 294 F.3d 35, 46 (2d Cir. 

2002) (same).  The City believed that RHJ’s patients were addicted to drugs and, 



27 

thus, suffered from an impairment under the ADA.  (A1569-A1570; A1461; 

A1466-A1470; A1669-A1672; A1674; A1676). 

D. The City Believed that RHJ’s Patients were Substantially 
Limited in the Major Life Activities of “Caring for One’s 
Self” and “Productive Social Functioning.” 

“To be substantially limited . . ., an individual must have an impairment that 

prevents or severely restricts the individual from doing activities that are of central 

importance to most people’s daily lives.”  Toyota Motor Mfg., Ky., Inc. v. 

Williams, 534 U.S. 184, 195-96 (2002) (internal quotation marks and alterations 

omitted).2  The focus is on “the condition, manner or duration under which an 

individual can perform a particular major life activity as compared to the condition, 

manner, or duration under which the average person in the general population can 

perform that same major life activity.”  Id. 

“Caring for one’s self” and “productive social functioning” are major life 

activities.  42 U.S.C. § 12102(2).  See also EEOC v. Autozone, Inc., 630 F.3d 635, 

640 (7th Cir. 2010) (“Self-care has long been recognized as a major life activity 

                                                 
2 Under the ADA Amendments Act of 2008, which superseded Williams, an 
individual meets the requirement of “being regarded as having such an 
impairment” whether or not the impairment limits or is perceived to limit a major 
life activity.  RHJ concedes that there is no indication that Congress intended the 
ADA Amendments to have retroactive effect and that courts have relied on the 
ADA as it existed at the time of relevant events.  However, the conclusion that 
RHJ’s patients were “regarded as” disabled by the City is only underscored by the 
clarifying language in the Amendments.  See EEOC v. Autozone, Inc., 630 F.3d 
635, 641 n.3 (7th Cir. 2010). 
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under the ADA.”); Dutcher v. Ingalls Shipbuilding, 53 F.3d 723, 726 (5th Cir. 

1995) (finding that caring for oneself encompasses a broad range of normal 

activities related to daily living, including feeding oneself, driving, grooming, and 

cleaning home);  MX Group, Inc. v. City of Covington, 293 F.3d 326, 342 (6th Cir. 

2002) (holding that “productive social functioning” is a major life activity).  

Relying on unfounded myths, stereotypes, and fears about drug addiction, the City 

regarded RHJ’s patients as substantially limited in their ability to care for 

themselves and function productively in society.   

1. The City Believed that RHJ’s Patients Were 
Substantially Limited in their Ability to Care for 
Themselves Because They Could Not Live 
Independently Without Relapsing into Drugs. 

The record demonstrates that the City viewed RHJ’s patients’ addiction as 

substantially limiting their ability to live independently from the influence of drugs 

and relapse.  See Reg’l Econ. Cmty. Action Program, Inc., 294 F.3d at 47-48 (2d 

Cir. 2002) (“Because the inability to live independently without suffering a relapse 

. . . limits the major life activity of ‘caring for one’s self,’ an activity that is 

necessarily an important part of most people’s lives, the residents of the proposed 

halfway houses would have met . . . the statutory definition of a disability”) 

(citations and quotations omitted).  

Despite a complete lack of knowledge about methadone treatment, the 

Mayor’s first public comments regarding RHJ were that:  (i) he didn’t “like” 
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methadone clinics based on what “we hear”; (ii) drug addicts are comparable to 

“garbage”; and (iii) he would “have a problem” with a methadone clinic trying to 

open in DuBois.  (A1669-A1670; A1675).  The City acted on these stereotypical 

views by forcing RHJ to explain why its patients would “not be detrimental to the 

health, safety, and general welfare of the residents of the City” and surrounding 

entities.  (A0022; A1450-A1451; A807-A808).   

At the public hearing on RHJ’s application, City officials and DuBois 

residents voiced irrational concerns without any supporting evidence about RHJ’s 

patients’ ability to abstain from drug use while being treated by RHJ.  City resident 

Anand was concerned about patients going “bad” at RHJ’s facility and whether 

RHJ’s doctor had privileges at the local hospital to treat the inevitable “overdoses” 

of RHJ’s patients.  (A1461).3  Anand believed that RHJ’s patients would “overdose 

                                                 
3 In applying the incorrect legal standard, the District Court refused to consider 
Anand’s comments in making its “regarded as” determination because it did not 
believe that she was sufficiently affiliated with the City.  (A0024).  However, the 
City adopted Anand’s stereotypical remarks as reasons for denying RHJ the right 
to locate at 994 Beaver Drive, albeit in a more politically correct fashion.  (A1461-
A1464; A1569-A1570).  Thus, even though Anand was not employed by the City, 
the decision denying RHJ the right to locate at 994 Beaver Drive was imbued with 
her discriminatory intent and her comments are relevant to the “regarded as” 
inquiry.  See Innovative Health Sys. v. City of White Plains, 117 F.3d 37, 49 (2d 
Cir. 1997) (holding that under the ADA and the Rehabilitation Act, “a decision 
made in the context of strong, discriminatory opposition becomes tainted with 
discriminatory intent even if the decisionmakers personally have no strong views 
on the matter”); Pathways Psychosocial v. Town of Leonardtown, 133 F. Supp. 2d 
772, 783-84 (D. Md. 2001) (considering residents comments for purposes of 
discerning town’s discriminatory intent where record shows “Council members 
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on heroin[] and different types of drugs” even while receiving treatment for their 

addiction from RHJ.  (A1463). 

The City Zoning Solicitor professed his unsupported belief that RHJ’s 

patients would be unable to drive legally and safely because, ostensibly, they 

would still be under the influence of drugs.  (A1466).  See Holt v. Grand Lake 

Mental Health Ctr., Inc., 443 F.3d 762, 767 (10th Cir. 2006) (holding that caring 

for one’s self “encompasses normal activities of daily living; including . . . 

driving”).  After RHJ representatives described the stable condition of methadone 

patients, the City Zoning Solicitor expressed his view that RHJ’s patients were a 

suicide risk.  (A1468).  While RHJ had a “great resume”, the City Zoning Solicitor 

found that this was not enough to overcome the “stigma surrounding methadone 

clinics” and the fact that they are being zoned out of cities.  (A1468). 

Against this backdrop, the City voted unanimously to deny RHJ’s 

application for a certificate of use to operate at 994 Beaver Drive.  (A1571).  As 

support for this decision, the City simply adopted the stereotypical comments made 

at the public hearing about RHJ’s patients’ expected drug use.  (A1569-A1570).  In 

doing so, the City assumed that RHJ’s patients would frequently relapse into drugs 

when it obligated RHJ to have its own physician on staff at the local hospital and 

its own ambulance to transport patients who “overdose.”  (A1569-A1570; A0028). 
                                                                                                                                                             
agreeing with or responding directly to community opposition based on fears and 
stereotypes of mentally disabled people”). 



31 

The City viewed RHJ’s patients’ perceived inability to live independently 

from the influence of drugs and relapse as severe.  At the public hearing, the City 

Zoning Solicitor indicated that property values in the area would be adversely 

affected by “the constant influx of addicts” showing “up at this place on a daily 

basis for treatment.”  (A1466; A0603-A0604) (emphasis added).  The City Zoning 

Solicitor distinguished between a patient of a doctor’s office, who is “going in for 

routine medical treatment,” and patients of RHJ, “who are going in with severe 

problems. . .” (A1466). 

In denying RHJ’s application to operate at 994 Beaver Drive, the City 

required RHJ to have a physician on site “at all times” because of the seriousness 

of RHJ’s patients’ drug addiction and the City’s belief that “with drugs like that . . . 

you’re worried about something happening.”  (A1569; A0617).  The City had no 

evidence to support this position.  (A0617).  The City mandated a physician’s 

presence “at all times” even though it was aware that state regulations governing 

methadone clinics like RHJ only require a physician to be on the premises one 

hour for every ten patients.  (A1458). 

The City viewed the severity of RHJ’s patients’ inability to take care of 

themselves as distinct from the average person in the general population.  The City 

Zoning Solicitor differentiated RHJ’s patients from other medical patients because 

of the significant nature of their addiction.  (A1466).  The City required RHJ to 
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have its own physician on staff at the local hospital and its own ambulance even 

though the City does not require any business serving the general population, 

including other medical clinics, to do the same.  (A1199; A0620; A1201).  The 

City placed these mandates on RHJ because the City believed that RHJ’s patients 

were not “typical” and needed constant medical attention to avoid a relapse into 

drugs.  (A0618-A0620). 

Courts agree that this type of evidence is sufficient to establish a substantial 

limitation on a major life activity.  See City of Middletown, 294 F.3d at 48 (“Here, 

the plaintiffs’ clients would have been deemed substantially limited because they 

are unable to abstain from alcohol abuse without continued care; absent assistance, 

they cannot adequately care for themselves”); U.S. v. Audubon, 797 F. Supp. 353, 

358–59 (D. N.J. 1991) (holding that residents of a residential home for recovering 

drug users were “handicapped” under the FHA4 because their “addictions 

substantially limit their ability to live independently” without relapse and, thus, to 

“care for themselves”), aff’d, 968 F.2d 14 (3d Cir. 1992); Human Res. Research 

and Mgmt. Grp., Inc. v. Cnty. of Suffolk, 687 F. Supp. 2d 237, 252 (E.D.N.Y. 2010) 

(“[I]ndividuals who need the support of a ‘halfway house’ to avoid a relapse to 

alcoholism or drug addiction qualify as disabled”). 
                                                 
4 “Courts generally consider individuals deemed to be ‘handicapped’ under the 
FHA to likewise be ‘disabled’ within the meaning of the Rehabilitation Act and the 
ADA.”  McKivitz v. Twp. of Stowe, 769 F. Supp. 2d 803, 821 (W.D. Pa. 2010) 
(citation omitted). 
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2. The City Believed that RHJ’s Patients Were 
Substantially Limited in their Ability to Function 
Productively in Society Because They Increase Crime. 

The record demonstrates that the City viewed RHJ’s patients’ addiction as 

substantially limiting their ability to avoid increasing crime in DuBois.  Anand 

stressed the need for security because of the certain violence that RHJ’s patients 

“will bring right into our town, right dead set DuBois.”  (A1464).  The City 

Planning Chairman reiterated this concern “[b]ecause drugs were involved.”  

(A1227; A1459).  Cf. Quiles-Quiles v. Henderson, 439 F.3d 1, 11 (1st Cir. 2006) 

(holding that employee was “regarded as” disabled by employer who believed he 

was a “risk to security” because “[t]he belief that the mentally ill are 

disproportionately dangerous is precisely the type of discriminatory myth that the 

Rehabilitation Act and ADA were intended to confront”). 

The City Zoning Solicitor described the “criminal element” he feared would 

come to DuBois because of the presence of a methadone clinic.  (A1469-A1470).  

He questioned whether he or the other City firefighters at the public hearing would 

want to put out a fire resulting from arson at 994 Beaver Drive because of the 

negative reactions of others to RHJ and its patients.  (A1469-A1470).  Cf. U.S. v. 

Happy Time Day Care Ctr., 6 F. Supp. 2d 1073, 1082 (W.D. Wis. 1998) (finding 

that “[a] person would be covered under [the ‘regarded as’] test if a restaurant 
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refused to serve that person because of a fear of ‘negative reactions’ of others to 

that person”).  

The City viewed RHJ’s patients’ perceived ability to attract criminal activity 

as severe.  Despite knowledge of RHJ’s ample security measures, the City 

mandated that RHJ have its own on-site security because of the violence and 

criminal activity it believed RHJ’s patients would bring to DuBois.  (A1458; 

A1569).  The City did not want RHJ to “depend upon the services of the City’s 

police force and fire department to handle emergency situations.”  (A1569). 

The City believed that this ability to attract crime separated RHJ’s patients 

from the average person in the general population.  RHJ was required to have on-

site security for its patients even though no other business in DuBois was similarly 

required, including other medical clinics.  (A0618; A1198-A1199; A0028).  Anand 

spoke out against RHJ’s chosen location at 994 Beaver Drive because she feared 

the presence of RHJ’s patients around children.  (A1462).  Anand suggested that 

RHJ choose another location for its patients “on the outskirts”, away from the 

general population because 994 Beaver Drive was “right in our face.”  (A1462; 

A1464).  The Mayor agreed.  (A1464).  The City Planning Chairman likewise 

emphasized that the City needed to “accentuate the positive[s]” of DuBois and 

“protect our assets” from the criminality and violence of RHJ’s patients.  (A1471). 
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The Sixth Circuit relied on nearly identical comments in a zoning hearing 

transcript to support its finding that a city regarded the defendant’s methadone 

patients as disabled.  In MX Group, Inc. v. City of Covington, 293 F.3d 326, 341 

(6th Cir. 2002), the city’s assistant police chief noted the “increased level of 

criminal activity” and “violence” around “for-profit” methadone clinics although 

he “provided no statistics and gave no specifics” regarding this opinion.  He 

expressed concern about “addicts” and “the safety of the neighborhood children 

inasmuch as there [was] a school near the proposed site.”  Id. at 329.  Another 

police officer testified that, although he had no direct experience with for-profit 

methadone clinics, he believed there would be an uptick in criminal activity and 

that drug dealers would start to congregate near the clinic.  Id. at 341. 

In evaluating this evidence under the “regarded as” prong, the Sixth Circuit 

concluded that  

a person who is denied services or benefits by a public 
entity because of myths, fears, or stereotypes associated 
with disabilities would be covered under the regarded as 
prong, whether or not the persons’ physical or mental 
condition would be considered a disability under the first 
or second test in the definition of disability. 

Id. at 341–42 (citing 28 C.F.R. § 35.104). 

The court rejected the defendant’s argument that because the discrimination 

the methadone clinic faced was “based on the alleged increased crime that drug 

addicts bring to an area instead of the actual impairment of drug addiction,” the 
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methadone clinic’s patients were not “regarded as” disabled.  Id. at 342.  To the 

contrary, the ADA and the Rehabilitation Act are designed 

to ensure that persons are not victimized by stereotypical 
assumptions concerning their handicap.  Therefore, 
where the discrimination results from unfounded fears 
and stereotypes that merely because Plaintiff’s potential 
clients are recovering drug addicts, they would 
necessarily attract increased drug activity and violent 
crime to the city, such discrimination violates the ADA 
and Rehabilitation Act. 

Id. (citations and quotations omitted). 

Based on this analysis, the Sixth Circuit found that the city’s statements that 

the methadone clinic’s patients would continue to abuse drugs and attract criminal 

activity to the city evidenced the city’s belief that the patients were, “at the very 

least, limited [in] the major life activity of productive social functioning, as their 

status as recovering drug addicts was consistently equated with criminality.”  Id.  

(citation omitted).  The same is true here. 

E. The City Regarded RHJ’s Patients as Disabled Because it 
Prevented RHJ from Operating at 994 Beaver Drive for No 
Legitimate Reason. 

The Department of Justice comments to the regulations it promulgates on the 

“regarded as” prong for public entities provide that if a person is rejected by a 

public entity for no legitimate reason, “a perceived concern about admitting 

persons with disabilities could be inferred and the individual would qualify for 

coverage under the ‘regarded as’ test.”  28 C.F.R. § 36.104; Merchant v. Kring, 50 
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F. Supp. 2d 433, 435 (W.D. Pa. 1999).  See also Thomas Jefferson Univ. v. 

Shalala, 512 U.S. 504, 512 (1994) (explaining that an agency’s interpretation of its 

own regulation “must be given controlling weight unless it is plainly erroneous or 

inconsistent with the regulation”). 

The “regarded as” inference is appropriate in this case for two reasons.  

First, the District Court found that RHJ’s application to operate at 994 Beaver 

Drive was denied primarily for illegitimate and discriminatory reasons.  (A0028).  

Second, after New Directions affirmed that methadone clinics were protected under 

the ADA and the Rehabilitation Act and that Section 621 violated both statutes, the 

City responded immediately by “specifically exclude[ing] methadone clinics . . . 

from large areas of the City” for no rational reason.  (A0030-A0031; A0054-

A0055; A1660).  The complete lack of rational basis for Ordinance 1720 leads to 

the City’s professed irrational one:  to locate RHJ, in the City’s own words, “in the 

most convenient spot for our citizens with disabilities to receive proper treatment.” 

(A1654-A1655; A0757; A1351-A1353; A1232; A1248-A1249) (emphasis added).  

II. The District Court Erred in Holding that RHJ Could Only Mitigate its 
Damages by Contacting DRMC About Leasing an Unlisted, Dissimilar 
Property in the O-1 Office District of DuBois. 

The District Court found that the City satisfied its heavy burden of proving 

that RHJ failed to mitigate the damages caused by the City’s violation of its 

constitutional rights.  According to the District Court, “after November 27, 2007, 
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Plaintiff had the opportunity to mitigate damages by seeking an alternate location 

in the O-1 Office District, where . . . there was space available for medical 

facilities like the one Plaintiff sought to open and operate.”  (A0059).  The District 

Court was not convinced that RHJ “made a thorough effort to ascertain that leasing 

property from or near DRMC was a possibility.”  (A0059).  According to the 

District Court, “[s]uch action would have been reasonable under the 

circumstances.” 

In reaching this conclusion, the District Court made three errors of law and 

one error of fact.  First, evidence that, in retrospect, leasing property from DRMC 

would have been feasible is not proof that the course actually pursued by RHJ was 

unreasonable—the test for mitigation of damages.  Second, the law does not 

require that a plaintiff can only mitigate its damages by acceding to the 

unconstitutional zoning demands of the discriminating defendant.  Third, the 

plaintiff is not responsible for mitigating losses where the defendant himself 

prevents the plaintiff from taking steps necessary to avoid them. 

Even assuming the District Court correctly interpreted and applied 

mitigation law, the record does not support the District Court’s factual finding that 

RHJ could have reduced its damages by contacting DRMC because DRMC did not 

have suitable space available for RHJ after November 27, 2007. 
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A. Standard of Review. 

The Third Circuit exercises plenary review over the district court’s choice 

and interpretation of applicable mitigation principles.  Post v. St. Paul Travelers 

Ins. Co., 691 F.3d 500, 514-15 (3d Cir. 2012).  See also S.J. Groves & Sons Co., 

576 F.2d 524, 530 (3d Cir. 1978) (holding that, after bench trial, “the district court 

erred in imposing on [the plaintiff] as a matter of law a duty to engage [third 

party]” in order to mitigate its damages); In re Kellett Aircraft Corp., 186 F.2d 

197, 200 (3d Cir. 1950) (reviewing the district court’s mitigation ruling de novo). 

A district court’s determination that the plaintiff did not adequately mitigate 

losses and that reasonable efforts would have reduced their damages are findings 

of fact reviewed for clear error.  Prusky v. Reliastar Life Ins. Co., 532 F.3d 252, 

257 (3d Cir. 2008).  Factual findings are clearly erroneous when the Third Circuit 

is “left with the definite and firm conviction that a mistake has been committed.”  

Frett-Smith v. Vanterpool, 511 F.3d 396, 399 (3d Cir. 2008).  The Third Circuit 

can affirm the district court’s factual findings only when they are plausible when 

viewed in light of the entirety of the record.  Brisbin v. Superior Valve Co., 398 

F.3d 279, 285 (3d Cir. 2005). 
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B. The Proper Focus of the Mitigation Inquiry is on the 
Reasonableness of the Plaintiff’s Actual Conduct—Not the 
Availability in Hindsight of Other Reasonable Alternatives. 

Mitigation is an affirmative defense, for which the breaching party bears the 

burden of proof.  Koppers Co., Inc. v. Aetna Cas. & Sur. Co., 98 F.3d 1440, 1448 

(3d Cir. 1996).  “When mitigation is appropriate, the test to be applied to the 

plaintiff’s conduct is whether the conduct taken in response to the defendant’s 

breach was reasonable.”  Toyota Indus. Trucks U.S.A., Inc. v. Citizens Nat’l Bank 

of Evans City, 611 F.2d 465, 471 (3d Cir. 1979) (citations omitted).  Reasonable 

conduct “is to be determined from all the facts and circumstances of each case, and 

must be judged in the light of one viewing the situation at the time the problem 

was presented.”  Prusky, 532 F.3d at 259 (citation omitted). 

The requirement of mitigation of damages is “not an absolute, unyielding 

one, but is subject to the circumstances.”  S.J. Groves, 576 F.2d at 528.  Because 

the law does not favor wrongdoers, “[t]he standard of what reason requires of the 

injured party is lower than in other branches of the law.”  Ellerman Lines, Ltd. v. 

The President Harding, 288 F.2d 288, 290 (2d Cir. 1961) (holding that “if the 

plaintiff takes such action within the range of reason, the defendant is liable for 

further damages resulting therefrom”).  For this reason, “the range of reasonable 

conduct is broad and the injured party must be given the benefit of every doubt in 

assessing her conduct.”  EEOC v. Ross, 420 F. Supp. 919, 925 (S.D.N.Y. 1976).  In 
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the context of discrimination, the mitigation burden is a “heavy” one for the 

defendant.  Atlantic Limousine, Inc. v. NLRB, 243 F.3d 711, 721 (3d Cir. 2001); 

EEOC v. Sandia Corp., 639 F.2d 600, 627 (10th Cir. 1979) (“A claimant is 

required to make only reasonable exertions . . . It requires only an honest good 

faith effort”) (citation omitted).5  An injured party who makes reasonable but 

unsuccessful efforts to avoid additional loss is not precluded from recovery.  

Prusky, 532 F.3d at 263. 

The District Court interpreted this body of law to mean that if a defendant 

shows a single reasonable action the plaintiff could have taken to reduce its 

damages, the defendant satisfies its affirmative mitigation defense regardless of the 

course of conduct actually pursued by the plaintiff.  Instead of determining whether 

the multiple actions that RHJ pursued were reasonable, the District Court focused 

solely on the one and only action the City claimed RHJ should have taken.  Thus, 

the District Court placed the burden on RHJ to demonstrate that it took every 

reasonable action in order to mitigate its damages.  This was error for two reasons. 

                                                 
5 Title VII decisions evaluating an employee’s mitigation efforts after an 
employer’s discriminatory conduct provide a framework for evaluating the duty to 
mitigate in the § 1983 context.  Squires v. Bonser, 54 F.3d 168, 172 (3d Cir. 1995) 
(“Because of this consonance of the underlying policy considerations, the 
framework of analysis governing reinstatement in Title VII actions also governs in 
§ 1983 actions”); see also Meyers v. City of Cincinnati, 14 F.3d 1115, 1119 (6th 
Cir. 1994) (importing mitigation doctrine from Title VII mitigation cases in 
evaluating § 1983 claim for damages). 
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First, the mitigation doctrine is a flexible one and permitted RHJ to pursue a 

broad range of reasonable alternatives after its constitutional rights were violated.  

See Fed. Ins. Co. v. Sabine Towing & Transp. Co., 783 F.2d 347, 350 (2d Cir. 

1986) (“If the course of action chosen by the plaintiff was reasonable, the plaintiff 

can recover despite the existence of another reasonable course of action that would 

have avoided further damage”); Carlisle Ventures, Inc. v. Banco Espanol de 

Credito, S.A., 176 F.3d 601, 609 (2d Cir. 1999) (same).  This is why the Third 

Circuit requires a mitigation analysis to consider “all the facts and circumstances 

of each case.”  Prusky, 532 F.3d at 259 (citation omitted). 

The fact that RHJ did not reach out to DRMC as suggested by the City is not 

proof that RHJ failed to mitigate its damages—mitigation law is not so rigid as to 

require the plaintiff to take a specific course of action.  See Aristocrat Leisure Ltd. 

v. Deutsche Bank Trust Co. Americas, 727 F. Supp. 2d 256, 279 (S.D.N.Y. 2010) 

(holding that the defendant’s proposed jury instructions “misconstrue the 

applicable legal standard for mitigation of damages [because it] erroneously 

requires [the plaintiff] to undertake a particular action rather than actions that were 

reasonable under the circumstances at the time”); Matsushita Elec. Corp. of Am. v. 

Gottlieb, 1991 U.S. Dist. LEXIS 10511, at *9 (S.D.N.Y. Aug. 1, 1991) (“Proof of 

mitigation of damages requires only a showing that plaintiff took reasonable steps 

to cut its losses, not that plaintiff did what the defaulting defendants would have 
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had it do, or what in hindsight seems most effective to reduce the defaulting 

defendants’ damages”). 

Second, a defendant cannot satisfy its mitigation burden by simply pointing 

to further reasonable actions the plaintiff could have taken.  Thurber v. Reilly’s 

Inc., 521 F. Supp. 238, 242 (D. Mass. 1981).  Rather, the defendant must show that 

the course of conduct the plaintiff actually followed was so deficient as to 

constitute an unreasonable failure to seek alternatives.  Id.; see also Bonura v. 

Chase Manhattan Bank, N.A., 629 F. Supp. 353, 356 (S.D.N.Y. 1986) (same).  

This principle ensures that the burden to prove failure to mitigate stays with the 

defendant.  Otherwise, the plaintiff is obligated to prove that it took every possible 

reasonable action in order to satisfy the defendant’s affirmative defense—this is not 

consistent with the law on mitigation. 

Indeed, courts are universal in rejecting the approach adopted by the District 

Court that mitigation is determined solely by what the plaintiff did not do instead 

of what the plaintiff actually did.  See Moore v. Univ. of Notre Dame, 22 F. Supp. 

2d 896, 907 (N.D. Ind. 1998) (“Nor does the fact that [the plaintiff] did not apply 

for certain positions mentioned by defendant indicate a failure to mitigate”) 

(citations omitted); Gorzelsky v. Leckey, 586 A.2d 952, 955 (Pa. Super. Ct. 1991) 

(rejecting the defendant’s argument that the plaintiffs failed to mitigate their 

damages by not accepting the defendant’s offer to lease property because the 
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plaintiffs’ duty to mitigate did not mandate that they take this exact course of 

action); Labriola v. Pollard Grp., Inc., 100 P.3d 791, 797 (Wash. 2004) (rejecting 

the defendant’s argument that the plaintiff failed to mitigate damages “because he 

did not seek part-time employment or seasonal employment or any other 

employment outside the 75 mile radius”; the doctrine of mitigation only requires 

the plaintiff to act reasonably); Saybrook Convalsescent Hosp., Inc. v. Klevecz, 

2006 Conn. Super. LEXIS 3029, at *13 (Oct. 12, 2006) (“The fact that the plaintiff 

could conceivably have made further efforts to recover on the debt without 

assuming undue risk or burden does not mean that it failed to mitigate damages.  It 

is not required that the plaintiff do everything in its power to mitigate, merely that 

it make reasonable efforts to do so”). 

The Third Circuit’s decision in Prusky illustrates this concept.  In Prusky, 

the Court began its analysis by evaluating the “[r]easonableness of the [plaintiff]s’ 

mitigation efforts.”  532 F.3d at 258-64.  The court focused on whether the 

investment strategy chosen by the plaintiffs to mitigate their damages constituted a 

reasonable substitute for the investment that they lost due to the defendant’s 

breach.  Id.  The court concluded that the plaintiffs unreasonably failed to mitigate 

their damages because “the passive, post-breach allocation of Plaintiffs’ funds to a 

risk-free, low-return money market fund is decidedly not a comparable alternative 

investment” to the one they lost.  Id. at 261.  Only after making this finding that the 
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plaintiffs behaved unreasonably post-breach did the court address “the availability 

of other reasonable alternative methods of mitigation.”  Id. at 264.6 

The District Court’s approach is not in line with Prusky.  With respect to 

RHJ’s attempt to mitigate its damages, the District Court found that:  (i) RHJ’s 

representatives actively explored alternate sites in the area for its methadone clinic 

but could not find anything suitable (A0035); (ii) RHJ employed Varacallo to 

assist in the search (A0010; A1060-A1061); (iii) Varacallo was one of the largest 

commercial property owners in the City and the only exclusive commercial broker 

in the DuBois area (A1060); (iv) Varacallo was on a commission basis and had a 

financial incentive to secure a new property for the methadone clinic (A0036);  (v) 

Varacallo could not locate any available properties in the O-1 Office District that 

met RHJ’s specifications in the seven months following the passage of Ordinance 

1720 (A0035-A0036; A1060); (vi) Varacallo made additional efforts to locate 

properties outside of DuBois (A0036); (vii) Varacallo eventually identified a 
                                                 
6 While Prusky is legally instructive, it is factually distinct.  Prusky involved 
inaction following a breach of contract—the plaintiff did not attempt to mitigate its 
damages by finding an alternative investment vehicle but simply sat on its money 
in a money market account.  Id. at 259.  See also Windsor Sec., Inc. v. Hartford 
Life Ins. Co., 986 F.2d 655, 668 (3d Cir. 1993) (holding that when the plaintiff 
“transferred his assets into the money market fund” upon breach, he “neglected to 
undertake appropriate measures to avert losses but instead enhanced damages 
through inaction”) (emphasis added).  Thus, the district court and the Third Circuit 
in Prusky were deciding whether a reasonable alternative action was better than the 
plaintiff’s chosen course of doing nothing for purposes of mitigation.  In contrast, 
the District Court required RHJ to take a specific course of action without regard to 
the affirmative and extensive steps that RHJ undertook to minimize its damages. 



46 

suitable property in Sandy Township owned by Jim Smith, whom RHJ met with on 

several occasions (A0036); and (viii) “Smith ultimately declined to lease his 

property to RHJ.” (A0036). 

The District Court never found that RHJ’s attempt to secure a lease in the 

DuBois area was unreasonable.  In fact, the District Court was “persuaded” that 

RHJ undertook significant efforts to lease an alternative property in the DuBois 

area.  (A0036).  This is all that mitigation law requires.  While “[t]he court’s 

preference may very well have been the best; that however, is not the test.”  S.J. 

Groves, 576 F.2d at 529; Kellett Aircraft, 186 F.2d at 198-99 (“The rule of 

mitigation of damages may not be invoked . . . for the purpose of showing that the 

injured person might have taken steps which seemed wiser or would have been 

more advantageous to the defaulter”). 

The District Court’s error was in finding that, despite RHJ’s numerous 

affirmative actions, the City proved its failure to mitigate defense by pointing out 

one additional course of action that RHJ did not pursue.  Ultimately, the fact that 

RHJ could have done more in the eyes of the City and the District Court does not 

overcome the reasonableness of what RHJ actually did.  See Bowyer v. Dish 

Network, LLC, 2010 U.S. Dist. LEXIS 38714, at *15-16 (W.D. Pa. Apr. 20, 2010) 

(applying proper mitigation standard in holding that evidence of 52 available jobs 

did not overcome the plaintiff’s unsuccessful but diligent effort to find suitable 
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work); Malcolm v. Marathon Oil Co., 642 F.2d 845, 863 (5th Cir. 1981) (reversing 

district court’s decision on mitigation because the plaintiff introduced evidence of 

his efforts to obtain alternative suppliers of gasoline and the defendant “did no 

more than establish that [the plaintiff] failed to contact a few known suppliers of 

gasoline”). 

C. RHJ was Not Required to Capitulate to the City’s 
Unconstitutional Zoning Demands in Order to Mitigate its 
Damages. 

The District Court held that RHJ could only mitigate its damages by 

contacting DRMC about an unlisted property in the O-1 Office District and, thus, 

accede to the unconstitutional zoning demands of the City.  However, “the law 

does not require a party to mitigate in a way that requires continued dealing with 

the breaching party.”  Citizens Fed. Bank v. U.S., 66 Fed. Cl. 179, 186 (2005) 

(“Accordingly, courts have been reluctant to require parties, under the duty to 

mitigate, to deal further with the breaching party . . .”); H Naito Corp. v. Quest 

Entm’t Ventures, L.P., 58 Fed. Appx. 778, 780 (9th Cir. 2003) (“[Defendant] has 

cited no authority in support of its argument that [plaintiff] was obligated to re-

lease the property to [defendant] itself, when [defendant] was the party that caused 

the original breach” of the lease in order to mitigate its damages). 

A similar concept was expressed by the Third Circuit in an analogous setting 

in Eazor Express, Inc. v. The Int’l Bhd. of Teamsters, 520 F.2d 951 (3d Cir. 1975).  
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There, in the context of a union’s breach of a no-strike agreement, the court held 

that a party cannot be required to mitigate damages by capitulating to the demands 

of the defendant.  Id. at 969-70.  Thus, the Third Circuit found that the district 

court “clearly erred” in holding that the employer could only mitigate its damages 

by assenting to the improper requests of the union to end the union’s strike.  Id.  

Eazor stands for the proposition that a defendant cannot make unlawful 

demands and then, when called upon to compensate the plaintiff for the resulting 

loss, insist that the plaintiff could have minimized its harm by acceding to the 

unlawful demands.  The same is true here.  RHJ cannot be required to capitulate to 

the City’s unconstitutional zoning demands through the back door of mitigation.  

Nor may RHJ be required to only take such mitigation steps that have the perverse 

effect of giving the City exactly what it desired all along:  RHJ “out of its face” 

and in the O-1 Office District. 

The City cannot have it both ways.  The City cannot pass an unconstitutional 

ordinance preventing RHJ from locating in the prime commercial districts in 

DuBois and then claim, when called upon to compensate RHJ for the resulting 

loss, that RHJ should have minimized its damages by acceding to the City’s 

unconstitutional demands to locate in the O-1 Office District. 

  



49 

D. RHJ Was Prevented From Taking Steps to Mitigate its 
Damages by the City’s Unconstitutional Actions.  

In the Third Circuit, “the plaintiff is not held responsible for avoiding losses 

if the defendant himself prevents the plaintiff from taking steps necessary to avoid 

them.”  Toyota Indus. Trucks, 611 F.2d at 471.  As the District Court found, the 

City’s passage of Ordinance 1720 “effectively prevented [RHJ] from opening a 

methadone clinic in the City’s Transitional and Commercial-Highway Zoning 

Districts.”  (A0055).  Following the City’s unconstitutional enactment of 

Ordinance 1720, the District Court found that multiple medical treatment centers 

had opened in the Transitional and Commercial Highway Zoning Districts where 

RHJ was excluded from by the City.  (A0034; A1064-A1065).  In fact, these areas 

were “loaded” with similar medical facilities because of their location along the 

“main artery” between DuBois’ central business district and the mall.  (A1039; 

A1042). 

In contrast, Ordinance 1720 relegated RHJ to one discrete area of the City 

made up entirely of (i) a shale pit, (ii) residences, and (iii) property owned by 

DRMC.  (A1062-A1064).  Even the City could only identify a single potential 

property for RHJ to lease in the O-1 Office District from 2006 until the present.7  

(A1279, A1280).  Thus, by unconstitutionally zoning RHJ out of the areas of the 

                                                 
7 As discussed below, this potential property was not suitable for RHJ. 
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City where there were properties that met RHJ’s specifications, the City took 

affirmative steps to prevent RHJ from mitigating its damages. 

E. The Record Does Not Support the District Court’s Finding 
that there was Space Available in the O-1 Office District 
that Met RHJ’s Specifications after November 27, 2007. 

A defendant who establishes that the plaintiff’s affirmative mitigation 

actions were unreasonable must still demonstrate that an alternative existed that 

would have reduced the plaintiff’s damages.  Prusky, 532 F.3d at 258-9.  It is well-

established that a plaintiff who has been discriminated against is not required to 

accept a “lesser or dissimilar” alternative in order to satisfy their duty to minimize 

damages.  Caufield v. The Ctr. Area Sch. Dist., 133 Fed. Appx. 4, 11 (3d Cir. 

2005).  In the discrimination context, the defendant must present evidence of a 

“virtually identical” alternative.  Donlin v. Philips Lighting N. Am. Corp., 581 F.3d 

73, 85 (3d Cir. 2009).  Assuming that the District Court properly interpreted and 

applied the legal standards for mitigation, the record does not support its factual 

finding that contacting DRMC would have reduced RHJ’s damages because 

DRMC did not have a “virtually identical” alternative to 994 Beaver Drive. 

The District Court found that DRMC had “space available for medical 

facilities like the one Plaintiff sought to open and operate.”  (A0059).  As the sole 

basis for this determination, the District Court relied on two pieces of testimony 
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from the former DRMC President regarding DRMC West and DRMC East.  

(A0036). 

With respect to DRMC West, the former DRMC President testified that (i) 

DRMC owned a medical arts building that “right now is around 98,000 square 

feet”; (ii) DRMC leases at market rates; (iii) DRMC would not refuse to lease 

space to a medically-assisted addiction treatment facility; and (iv) he “believed” a 

single family residence not owned by DRMC was “available for purchase” in 

2007.  (A0036; A1270-A1273). 

This testimony does not support the District Court’s conclusion that a 

suitable space was available for RHJ at DRMC West.  First, none of this testimony 

was specific to RHJ, as the former DRMC President admitted that he had no idea 

what RHJ’s specifications for a property were.  (A1282-A1283).  In the District 

Court’s own words, the former DRMC President “was not fully aware of RHJ’s 

needs for a property, what it was able to pay in monthly rent, and in some cases, 

whether the properties in question were even available at the time RHJ was looking 

to relocate, or whether there was enough parking.”  (A0035).  This was the District 

Court’s very rationale for discrediting the entirety of the City’s real estate expert 

on the subject.  (A0035). 

Other courts have found that general evidence of alternatives is insufficient 

to establish the affirmative defense of mitigation.  See Delliponti v. DeAngelis, 681 
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A.2d 1261, 1265 (Pa. 1996) (holding that a defendant did not carry its burden on 

mitigation where it proffered evidence that comparable jobs were generally 

available because such evidence “does not establish that there were actual vacant 

positions available to Appellant”); Hemphill v. City of Wilmington, 813 F. Supp. 2d 

592, 599-600 (D. Del. 2011) (finding that list of more than 200 teaching positions 

in the City during the relevant period could not satisfy the defendant’s mitigation 

burden because it lacked the detail necessary to prove that a “substantially 

equivalent” position existed that met the plaintiff’s specifications). 

Second, the only specific property identified by the former DRMC President 

in DRMC West did not meet RHJ’s requirements, as found by the District Court.  

The District Court determined that RHJ required a space (i) of approximately 4,000 

square feet (ii) not located near a residential area and (iii) not for purchase.  

(A0035).  The single family residence identified by the former DRMC President 

was (i) of an unknown square footage, (ii) in a residential area, and (iii) only 

available for purchase.  (A1270-A1273).  RHJ was not required to accept this 

dissimilar property.  See Kellett Aircraft, 186 F.2d at 198-99 (“One is not obligated 

to exalt the interests of the defaulter to his own probable detriment”). 

The other piece of testimony cited to as support for the District Court’s 

mitigation determination concerned DRMC East.  (A0036; A1277-A1280).  The 

former DRMC President’s testimony is as follows: 
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Q: Okay.  And there was space available in 2006, 
2007 in that facility? 

A: In the East Campus? 

Q: Yes. 

A: Yes, there was. 

Q: And was there approximately 35 – 3800 square 
feet? 

A: It was around 3500, sure. 

(A1279-A1280). 

This testimony does not support the District Court’s conclusion that a 

suitable space was available for RHJ at DRMC East.  First, the former DRMC 

President admitted on cross-examination that this space was located in a 

residential area.  (A1283).  The District Court noted multiple times that RHJ did 

not want to locate near a residential area because of its early hours of operation.  

(A0010; A0035; A0472; A0491).  Indeed, the District Court credited Varacallo’s 

testimony that, prior to leasing 994 Beaver Drive, RHJ rejected an otherwise 

suitable property in DuBois specifically because of its proximity to residences.  

(A0010). 

Second, RHJ required a property that was 4,000 square feet and had 

Varacallo searching in the range of 4-5,000 square feet; the DRMC East space was 

3,500.  (A0035; A1071; A1280-A1281).  Third, RHJ wanted a “stand-alone 
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building”; the DRMC East space was in a medical complex.  (A0493; A1280-

A1281). 

Fourth, the City only established that the property was available to lease at 

some point in 2006 and 2007.  RHJ’s obligation to mitigate did not begin until the 

end of 2007, when the City passed the unconstitutional Ordinance 1720.  See 

Toyota Indus. Trucks, 611 F.2d at 472 (“We reject [defendant]’s initial argument 

that a duty to mitigate damages could arise before it dishonored both of the 

submitted drafts”) (emphasis added).  Thus, this space was not a suitable 

alternative when there was no evidence that it was actually available to lease when 

RHJ’s duty to mitigate arose.  See Koppers Co., 98 F.3d at 1448 (holding that 

because all of the defendant’s proffered mitigation evidence concerned alternatives 

that were available prior to the defendant’s breach, such “evidence was legally 

insufficient to make out a claim of failure to mitigate damages”).8 

These were RHJ’s requirements for a property and RHJ was not obligated to 

settle for a lesser or dissimilar property in order to exalt the interests of the City, 

which violated RHJ’s constitutional rights by prohibiting it from operating at its 

                                                 
8 Even assuming that the space was still available in December of 2007, RHJ was 
not required to act “at once” to lease the first property it saw in order to mitigate its 
damages.  See Second Nat’l Bank of Hoboken v. Columbia Trust Co., 288 F. 17, 
23-24 (3d Cir. 1923) (holding that the plaintiff does not have to act “at once” in 
order to mitigate its damages but can take time to explore the market).  Indeed, the 
District Court found “that approximately six months would have been a reasonable 
period for [RHJ] to secure a new location.”  (A0059). 
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desired location pursuant to two separate invalid laws.  See Kellett Aircraft, 186 

F.2d at 198-99. 
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CONCLUSION 

For the foregoing reasons, RHJ requests that this Court: (i) reverse the 

decision of the District Court entering judgment in favor of the City on RHJ’s 

claims under the ADA and Rehabilitation Act; (ii) remand the case to the District 

Court for entry of judgment in favor of RHJ on RHJ’s claims under the ADA and 

Rehabilitation Act; (iii) reverse the decision of the District Court finding that RHJ 

failed to mitigate its damages after November 27, 2007; and (iv) remand the case 

to the District Court for a determination of the damages that RHJ is entitled to 

recover as a result of the City’s violation of its constitutional rights. 

 

Respectfully submitted, 
 

/s/ Matthew Monsour 
Matthew Monsour 
Pa. I.D. No. 208648 
Kevin Batik 
Pa. I.D. No. 89209 
McGuireWoods LLP 
625 Liberty Avenue, 23rd Floor 
Pittsburgh, Pennsylvania 15222 
(412) 667-6000 
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      :  JUDGE KIM R. GIBSON 
v.      :   

:   
CITY OF DUBOIS,     : 
      :  
  Defendant.   : 
___________________________________________________________________________ 
 

NOTICE OF APPEAL 
 

Plaintiff RHJ Medical Center, Inc., by its undersigned counsel, gives notice of its appeal 

to the United States Court of Appeals for the Third Circuit from the Order and Findings of Fact 

and Conclusions of Law entered in this action on August 17, 2012 (D.E. 107) as well as from all 

other adverse rulings in this case. 
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/s/ Matthew D. Monsour 
Matthew D. Monsour 
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Brian C. Root 
Pa. Id. No. 306454 
McGuireWoods LLP 
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625 Liberty Avenue 
Pittsburgh, Pennsylvania 15222 
(412) 667-6000  
 
Attorneys for Plaintiff 
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