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1 THE COURT: Good norni ng. rede s

2 ALL COUNSEL: Good norning, Your

3 Honor .

4 THE COURT: It's Mnday, June 24,

5 2013. It's about 10:00 a.m W're here for a

6 pretrial conference in the Applewhite matter, the

7 voter |D case.

8 As you probably know by now, there

9 IS a judge who's been assigned to handle the

10 trial. That's Judge McGnley. He is available to

11 us, | believe, by video conference. He is in his

12 home chanbers in Pittsburgh, as far as | can tell.

13 There he is. | see himon the --

14 JUDGE McGE NLEY: How are you,

15 Judge?

16 THE COURT: | see himon the screen

17 NOW.

18 Judge MG nley is a -- he has the

19 | ongest priority of comm ssion in the Commonweal t h

20 Court. That nmeans he would be the nobst senior

21 comm ssioned judge. He is also --

22 JUDGE McG NLEY: The ol dest.

23 THE COURT: | was careful not to

24 say that.

25 He actually is not the ol dest, as
M M1l er Verbano Reporting
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1 far as | can tell. But he has the nobst senior rade 4
2 priority of commi ssion. He's also the president
3 judge of the Court of Judicial D scipline. So we
4 pretty nmuch | eave him al one and I et himdo
5 what ever he wants to do. So when we get to the
6 trial part of the pretrial conference, Judge
7 MG nley will be in contact with you.
8 It's nmy understanding that we are
9 on track to start the trial in three weeks, which
10 would nmean Monday, July 15th. | think he'd like
11 to start a little bit later, maybe 1:00 or 1:30.
12 He'll explain that to you. So Judge MG nley --
13 when we get to the trial part, Judge McGnley wll
14 di scuss with you the nuts and bolts of the trial
15 Itself.
16 This is the agenda for today. |'d
17 like to talk to you about the pl eadi ngs, where we
18 are with the pleadings. I1'd like to talk to you
19 about discovery. | gather there's at |east one
20 di scovery issue that | need to address.
21 Il wll talk to you about the
22 proposed decorumorder. | gave you a copy of
23 that. It's alnost exactly the sane as the | ast
24 decorumorder. And | don't expect it to be very
25 controversial .
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e 302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

1 Then | w |l address petitioners' rede s
2 counsel and see if you have any questions of

3 respondents' counsel or if there's anything el se

4 you want to bring to nmy attention. 1'Il make the
5 sane offer to respondents' counsel and then get to
6 the trial.

7 Pl ease -- | thought today was to be
8 the close of the pleadings. Are we on track to

9 cl ose the pleadings? Let ne ask petitioners'

10 counsel first. | knowit's not your pleading

11 that's outstanding. But is there anything you

12 want to say about the pleadings.

13 MR RUBIN: No, Your Honor.

14 THE COURT: Who will speak for

15 respondent s’ counsel ?

16 MR. KEATING Tinothy Keating, Your
17 Honor .

18 THE COURT: All right.

19 MR. KEATING W are ready to file
20 our answer to the anmended petition today.
21 THE COURT: Ckay. Are there any
22 problens with the pleadings that |I'mgoing to need
23 to deal with?
24 MR. KEATING Wll, we are going to
25 put in sone new matter along wth our responses,

M M1l er Verbano Reporting
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1 but... rade o
2 THE COURT: GCkay. My sense is
3 there's nothing about the pleadings that's really
4 going to need to delay anything. Even if there is
5 new matter in here, | think we pretty nuch know
6 what's -- where we're going, as far as the
7 pl eadi ngs go. So...
8 And | haven't heard anything yet
9 that's nakes nme think that it's going to change
10 our schedul e.
11 Al right. Let's get to a bigger
12 | ssue: discovery. | know petitioners have a
13 | ssue regardi ng di scovery because | received
14 sonething Friday. So there's a question about --
15 there's an application for nme to continue the
16 deposition of Jonat han Marks.
17 Coul d you flesh that out for ne.
18 Who w il speak for -- counsel.
19 MR. RUBIN. For petitioners,
20 M chael Rubin, Your Honor. And good norning, Your
21 Honor, by video conference.
22 This is a very narrow i ssue but a
23 very critical issue to the Court. Jonathan Marks,
24 as you know, is -- his official title is
25 conmmi ssi oner of the Bureau of Conmmi ssions,

M M1l er Verbano Reporting

e 302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

1 El ecti ons, and Legislation, Departnent of State. rede !

2 He runs the el ections, as you know. You' ve seen

3 hi m many tines; |'msure.

4 This relates to testinony that he

5 gave at his deposition in this case that was just

6 t aken and specifically concerning the Depart nent

7 of State identification, which is what the

8 respondents have identified as the, essentially

9 the cure for the constitutional problens that the

10 photo ID | aw rai ses. And one of questions is who

11 can get this ID and whether it can be gotten

12 easily.

13 The evi dence has shown that it

14 can't be obtained easily. One in eight people

15 that go to get it are turned away w thout the ID,

16 for various reasons. And those people are put

17 into what's called an exception process.

18 And | have a printout here of a

19 docunent that was produced after M. Marks'

20 deposition that goes through in a lot of the

21 detail, what the story is for why those people did

22 not receive the IDinitially and for -- there are

23 over 600 nanes on here -- why many of themstill

24 have not received the ID

25 Sonme of them as of April and March
M M1l er Verbano Reporting
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1 of this year, were sent letters saying, Go back to rede ©
2 PennDOT now, finally, after six nonths to get an
3 ID. They weren't mailed the IDIlike they were
4 told -- we were told they would be at the | ast
5 heari ng.
6 We have a | ot of questions about
7 this. This was responsive to our discovery
8 request. It should have been produced initially.
9 It should have been produced before the deposition
10 was done. W learned about it -- and we had a
11 smal |l er version of it that was produced.
12 M. Marks told us there was a | arger, nore updated
13 ver si on.
14 We asked for that at the
15 deposition. It was produced. It was printed the
16 day after the deposition but wasn't produced to us
17 for a week later, on the Friday before discovery
18 cl osed.
19 So we would |ike an opportunity, on
20 this critical part of the case, to take a very
21 short, focused deposition to understand what this
22 evidence is, why sone of it appears to be
23 internally inconsistent --
24 THE COURT: My | ask you to pause
25 for a nonent?

M M1l er Verbano Reporting
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1 MR. RUBIN. Absolutely, Your Honor.
2 THE COURT: Wat do you nean by

3 "short"?

4 MR RUBIN. Cbviously -- | would

5 say we could be done in two hours; probably closer
6 to one hour. Obviously, it is a large docunent.

7 It goes -- | can hand up a copy if you |like, Your
8 Honor. But it goes through one set of col ums,

9 and then nore colums and nore colums. So there
10 would be sone just tinme explaining what the

11 colums are, which just takes sone tine.

12 But we identified in our notion the
13 four key questions we want to understand what

14 the -- why we're seeing what we're seeing in here.
15 So I'''mthinking under two hours we could be done.
16 Just for context, you gave us 24
17 hours to finish up depositions. W didn't cone
18 cl ose to using anywhere near that 24 hours. W
19 have taken --

20 THE COURT: So you banked sone?

21 MR RUBIN. Well, | wouldn't put it
22 t hat way, Your Honor. But if that's the way Your
23 Honor would like to think of it...

24 Hopeful |y respondents woul d agree

25 we took short, focused depositions. W didn't

| M | MI1ler Verbano Reporting
R 302. 464. 0880 --- 215.436.9336



http://www.miller-verbano.com

Page 10

1 need to reduplicate. That's how we've done it rede 2o
2 al ways throughout this case. And we would ask for
3 a brief opportunity to -- respondents have said

4 it's the key, critical issue in this case -- to

5 really sort of understand it before we cone to

6 court.

7 THE COURT: Ckay. Let ne just --
8 before | ask respondents to respond, |let ne just
9 poi nt out that Judge McG@ nley -- can you hear ne,
10 Judge?

11 JUDGE Mcd NLEY:  Yes.

12 THE COURT: Every tine you're

13 novi ng papers around, we hear you very well. |
14 don't know where your m crophone is there, but be
15 careful with that.

16 JUDGE McGA NLEY: I'Il be alittle
17 nore careful. Thanks, Judge.

18 THE COURT: Thanks.

19 Anything else on this issue?
20 MR RUBIN: No, Your Honor.
21 THE COURT: Who will speak for
22 respondent s?
23 M5. HI CKOK:  Your Honor, Alicia
24 Hi ckok. | speak for the respondents on this
25 matt er.
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1 M. Marks at the remand hearing hadl'-)age o

2 testified about this exceptions table. You wll

3 recall that testinony. He was asked in depth

4 about it. There are people who are on the

5 exceptions table who were on the exceptions table

6 at the tine of the remand hearing that still have

7 not managed to get their ID. These are the people

8 that they're tal king about who were asked to cone

9 back to PennDOT before the process changed.

10 We did provide an updated table

11 t hat shows the people who cane into the exceptions

12 process afterwards. But M. Mirks was asked quite

13 a few questions at his current depositions about

14 t he exceptions process. And they are

15 m scharacterizing that testinony today to tell you

16 that there are far nore people wthout their |Ds

17 t han what he testified to.

18 And our position is that discovery

19 closed. And M. Marks, as you know, was deposed

20 before the prelimnary injunction, testified at

21 the prelimnary injunction, testified at the

22 remand hearing, and then was deposed again. And

23 this is sonmething that they have known that this

24 exceptions process existed since last fall.

25 THE COURT: Do you have a reference
M M1l er Verbano Reporting
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1 for me fromthe remand transcript? rage 2
2 M5. HI CKOK: Yes, Your Honor.

3 Your Honor, on Septenber 25th he

4 testified at pages 194 to 197, 198 to 201 -- to

5 236; sorry. 198 to 236. And then on

6 Septenber 27th he testified again on pages 495, it
7 | ooks to 522.

8 THE COURT: Well, that's his

9 testinony. But is all the testinony about this
10 docunent ?

11 M5. HHCKOK: The 25th is entirely
12 about the exceptions, and part of the 27th is.

13 THE COURT: Ckay.

14 M5. HICKOK: This isn't all his

15 testinony, but it's the parts that contain

16 rel evant testinony.

17 THE COURT: Al right. | think I
18 understand this issue. |'m probably going to

19 all ow t he two-hour deposition. | guess it's
20 re-re-deposition at this point, but -- so long as
21 it's scheduled in a way not to delay the trial.
22 | would like to just reference what
23 |'ve seen in the -- | want to renenber the
24 testinony | heard. The docunent |ooks famliar to
25 me. | think I've seen it, or at least part of it,

M M1l er Verbano Reporting
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1 before. So let ne just see what we have. rage 2
2 Are there other discovery issues of
3 which | should be aware?
4 MR. RUBIN  Your Honor, just one
5 point in terns of the testinonies that you're
6 going to go back and | ook at and we'll have an
7 opportunity --
8 THE COURT: You're w nning here;
9 you know t hat ?
10 MR RUBIN. | do understand that,
11 Your Honor. The testinony -- this was the
12 docunent that was produced in Decenber. And |I'm
13 hol ding up the version that was produced after his
14 deposition. This docunent, the new version, has a
15 | ot nore information than what we were previously
16 pr oduced.
17 So, yes, we were -- there was
18 testi nony about this process in general. W have
19 a lot nore information now that wasn't discl osed
20 t hat should have been. So that's just the point |
21 wanted to nake.
22 In terns of discovery, Your Honor,
23 there were sone wi tnesses who we have been able to
24 i dentify through the matching of the databases,
25 who we have disclosed on a rolling basis to
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1 respondents. And we're going to want to -- and rede 4
2 it'"s not really discovery; it's nore of a
3 trial-preservation issue. But we're going to want
4 to take trial-preservation depositions for sone of
5 t hose w tnesses who cannot get to PennDOT, | et
6 al one cone to Harrisburg to testify.
7 So that's just one additional issue
8 that's out there.
9 THE COURT: And | noticed that. |Is
10 there any response fromrespondents to the
11 requests for preservation depositions?
12 MR. KEATI NG Yes, Your Honor.
13  Wiether they're preservation depositions or
14 regul ar depositions, they were depositions, and
15 di scovery has cl osed. They've had nore than
16 enough tine to determ ne what w tnesses they want
17 to call for the purposes of this trial who may or
18 may not have had difficulties getting an |ID.
19 If they want to |list these
20 I ndi viduals as witnesses for the trial itself,
21 that's one thing. | object to that too, by the
22 way. But for the purposes of continuing and doing
23 depositions three weeks before trial, after
24 di scovery has closed, we don't think it's
25 appropriate; and we do object to it.

M M1l er Verbano Reporting
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1 THE COURT: Anything el se? rage

2 MR. KEATING They have al ready

3 | ssued deposition notices on sone of these

4 witnesses. And | think there's |like four of them

5 they've noticed for this week alone in different

6 pl aces.

7 THE COURT: Well, you know what,

8 "' mnore concerned at this point with you

9 explaining to ne what the prejudice is to you sort

10 of procedurally, rather than just saying you think

11 they're out of tine.

12 | understand the idea that

13 W t nesses who are infirmnmay be di scovered as we

14 go al ong or who have sone sort of problemthat

15 occurs. |Is there sone way that -- is there sone

16 reason that you can't accommbdate what seens to be

17 a professional request to cooperate with

18 preserving that testinony?

19 MR. KEATING We'd love to

20 cooperate with the other side, Your Honor.

21 However, we've got three weeks to get ready for

22 trial. W don't yet have their expert report. W

23 have to get our expert together. W have a |ot of

24  things going on and very limted resources. Tine

25 after tinme we have given them everything they've
M M1l er Verbano Reporting
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1 wanted. But discovery has to end sooner or Iater,l-)age -0
2 Judge; and it's al ready ended.
3 THE COURT: Al right. | doubt
4 that I'"'mgoing to preclude themdoing this if they
5 give you two weeks' notice; in other words, it's
6 two weeks before trial. So get on it.
7 MR. RUBIN. We've already issued
8 t he notices, Your Honor. And we've also offered,
9 si mul taneous, to work with them on schedul i ng and
10 reschedul e them whenever is convenient.
11 Qobvi ously, they have the Attorney General's office
12 and they al so have outside counsel.
13 THE COURT: The -- speaking of
14 wtnesses. | guess I'manticipating a little bit
15 about the trial itself. M sense |ast year was
16 that both sides were able to work out disclosure
17 of what w tness would be needed on what days. |
18 don't think I entered any kind of order that
19 reginmented that. | don't think it was needed.
20 My suggestion to Judge MG nl ey
21 would be to just let you work it out, continue to
22 work it out, because it seened to work |ast year.
23 Wul d you agree with that?
24 M5. CLARKE: Yes, Your Honor.
25 MR KEATI NG  Your Honor, two
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1 t hi ngs. Nunber one, can we have a sense of how rage 2
2 l ong the trial is going to be?
3 THE COURT: Well, I'll get to that.
4 ["'mjust -- I'mthinking about trial w tnesses
5 right now. Both sides seened to work it out.
6 MR. KEATING Well, do we have a
7 limtation on new witnesses that they want to cone
8 up with between now and trial?
9 THE COURT: Al right. Let nme get
10 to the trial part of it. Then I'll save the
11 resolution of this till we get to the trial part.
12 Are there any other discovery
13 | ssues?
14 MR. KEATING  Your Honor, this is
15 not discovery. Relative to notions in |imne,
16 we're wondering when is the cut-off point for
17 those to be filed with the Court.
18 THE COURT: That is sonething that
19 Judge MG nley wll need to address. So | don't
20 have an answer for you. |I'min the "pre" part of
21 “pretrial."
22 MR. RUBIN:  Your Honor, on -- |I'm
23 sorry.
24 MR. KEATING (Indicating.)
25 THE COURT: Anything else for

M M1l er Verbano Reporting
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1 respondent s? rage 2o

2 MR KEATI NG No, Your Honor.

3 MR RUBIN. In terns of discovery,

4 | think it's |abel ed di scovery of experts, Your

5 Honor. Qoviously, expert reports are due,

6 pursuant to the Court's order, on July 1st. And I

7 believe there's sone | anguage in there, unless

8 sort of good cause is shown for an extension.

9 We are not anticipating asking for

10 an extension. W are pushing our experts very

11 hard to finish their work and get their reports

12 in. | think the July 1st date is -- having that

13 date is a notivating factor and is a good hanmmer

14 to use to nmake sure it gets done. W anticipate

15 doing that. But as things happen between now and

16 next Monday, we may be com ng back for a little

17 extra time. But | don't anticipate needing that.

18 The ot her discovery issue on

19 experts is the respondents, in their pretrial

20 subm ssion, disclosed Dr. WIIliam W-cker, who --

21 statistician out in California. And they had

22 | anguage that's a little confusing to us. It

23 says: Respondents will be rebutting the expert

24  testinony that has not yet been produced. They

25 wll not be offering an expert report other than
M M1l er Verbano Reporting
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1 in rebuttal . rade 1S
2 So it's unclear whether they're
3 i ntending to submt an expert report at all; if
4 so, when. Qur understanding of the Court's order
5 I s that expert disclosures are due sinultaneously
6 on July 1st. If by this |anguage the respondents
7 are suggesting they're going to submt it at sone
8 other tine, petitioners would object to that. But
9 It may be a nonissue in terns of the discovery.
10 O this may be nore of a trial issue.
11 THE COURT: Stick with ne. 1'1]
12 get to the point in our agenda where you can ask
13 questions of respondents' counsel. | saw the sane
14 I nformati on you saw in pretrial nenoranda, and |
15 antici pated sonebody raising it today. So |
16 don't -- that's really a question that | can't
17 answer. It's a question that perhaps the
18 respondent s’ counsel can answer. So |I'll give you
19 an opportunity to ask themthe question.
20 MR. RUBIN. Thank you, Your Honor.
21 THE COURT: Decorumorder. 1've
22 gi ven you copies of a proposed decorum order.
23 It's al nost exactly the sanme as |ast year. This
24 doesn't really inpact counsel so nmuch. It inpacts
25 the people in the gallery, the press.
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1 | did not nmake arrangenents for an rede v

2 overflow courtroom because we didn't use it after

3 the first day of trial, and it just seened like it

4 was not helpful. So other than that and the

5 novenent or rearrangenent of one paragraph, it's

6 exactly the sane as the decorum order we had for

7 the remand heari ng.

8 s there any reason why this

9 Decorum Order 3 can't be signed and filed today?

10 MS. CLARKE: Your Honor, I'm

11 Jennifer Carke for petitioners. W have no

12 objection. [It's fine.

13 MR. KEATING None for respondents,

14 Your Honor.

15 THE COURT: Anyone else in the

16 courtroomthat wants to be heard on the decorum

17 order?

18 In anticipation for this, our

19 prot honotary has been in contact with both the

20 Capitol Police and AOPC. So we'd had sone input

21 fromthem They basically said, "Do what you did

22 | ast year." So that's what we're going to do.

23 Al right. Now, plaintiffs’

24 counsel, you seemto have at | east one question of

25 respondents’ counsel with regards to the expert
M M1l er Verbano Reporting
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1 di scl osure. And as | understood your question, itPage <%

2 was what disclosure, if any, can be antici pated

3 fromrespondents' -- what expert disclosure, if

4 any, can be anticipated fromrespondents by the

5 July 1 deadli ne.

6 Is that a fair characterization of

7 your inquiry?

8 MR RUBIN  Yes, Your Honor.

9 M5. HI CKOK:  Your Honor,

10 petitioners have consistently refused to disclose

11 even who their experts are or what subject their

12 experts will be testifying on, taking the position

13 that they did not need to put it in the pretrial

14 and that it would be disclosed July 1st, when they

15 | ssue however many expert reports they issue.

16 Because of the nature of expert

17 testinony, individual fact w tnesses can only

18 counter so nuch of the expert testinony. Sone of

19 it wll be needed to be anal yzed by an expert in

20 order to be able to denonstrate the faultiness

21 that underlies the premse and in order to be

22 hel pful to the Court.

23 Accordi ngly, we have retai ned an

24 expert wtness for the purpose of analyzing their

25 expert reports and testifying as to the flaws in
M M1l er Verbano Reporting
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1 them so that you would be able to understand, and rage 22

2 Judge -- the Honorable McG nley would be able to

3 understand the weaknesses in their testinony.

4 THE COURT: Well, you do anticipate

5 this person will be testifying at trial, then?

6 M5. HI CKOK: Yes, Your Honor.

7 THE COURT: Well, certainly by

8 July 1st you would need to disclose the

9 qualifications of the expert.

10 M5. H CKOK: W could certainly

11 disclose the qualifications. But we can't issue a

12 report because we haven't seen the reports that he

13 wi Il rebutting.

14 THE COURT: Well, | think it's fair

15 that they see your expert report in advance of

16 trial. So how would you propose to resolve this

17 | ssue?

18 M5. HICKOK: Well, if they told us

19 what reports we'd be getting and how many, we

20 could tell you howlong it would take to rebut

21 them But we don't even know --

22 THE COURT: Ckay. Sounds |ike

23 you're going to have a report on July 1st or

24 before July 1st.

25 M5. HI CKOK: Well, they're saying
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1 they m ght ask for an extension of tinme. And theyl'-)age <3
2 have not said how nany reports we woul d have.

3 THE COURT: The -- next Monday,

4 which would be July 1st, is two weeks before

5 trial.

6 M5. HI CKOK: Yes, Your Honor.

7 THE COURT: Reasonably, what's your
8 best good-faith estimate as to how nuch tine your
9 expert woul d need?

10 | think they get it beforehand. |
11 think they get it beforehand.

12 M5. HI CKOK: | understand, Your

13 Honor. But --

14 THE COURT: | understand your

15 probl em

16 M5. HCKOK: Qur problemis, if we
17 have 500 pages that produce on July 1st, of

18 various people doing various statistical analyses
19 and conplicated anal yses, a person goi ng through
20 that can't possibly do it in 20 hours or 30 hours.
21 If they give us a 25-page expert
22 report or they give us an expert report that is
23 M. Barreto's updated slightly, then we certainly
24 could do it in a week.
25 But asking us howlong it wll take
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1 to analyze a conplete unknown is very difficult rede 24
2 fromour perspective because it is conpletely

3 unknown.

4 THE COURT: This would be the basis
5 for themto request a continuance of trial; you

6 understand that ?

7 M5. HI CKOK:  Your Honor, if they

8 can tell us what we would be |ooking at in terns
9 of an expert report -- are we |ooking at one? are
10 we looking at two? what are the topics? how | ong
11 are they going to be? -- that kind of infornmation
12 woul d enable ne to answer you as to howlong it
13 would take to do a rebuttal.

14 THE COURT: Well, this is another
15 area | anticipated would cone up today. | can

16 understand that respondents can't pin thensel ves
17 down on the rebuttal report. | think you get it
18 at | east seven days before trial.

19 MR. RUBIN.  Your Honor, may | be
20 heard? Just to clarify for the record, at one of
21 t he depositions M. Keating asked us who our
22 experts were going to be. | told himwe hadn't
23 deci ded yet.
24 However, they, of course, know who
25 one of our experts is because they've been
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1 producing directly to that expert the data on the rage o
2 dat abase matching. W anticipate having two

3 experts that would be within Dr. Wcker's area of
4 expertise, one of whomthey already know about,

5 Dr. Siskin, fromBLDS. That's not a surprise or
6 state secret. W already told themthat. They
7 produced the data. It's going to be doing

8 dat abase matching; very simlar to what they did
9 | ast summer, but doing a better job at it,

10 hopeful | y.

11 They will al so be hearing about,
12 potentially, froma different, one other expert,
13 sone additional analysis based upon

14 Dr. Barreto's --

15 THE COURT: Wo is this other

16 expert?

17 MR RUBIN. It's a Dr. Marker is
18 | i kely going to be the expert. So that's still
19 being resolved. But it will be very short
20 testinony, very short report; not doing a whole
21 new survey. It will be based on Dr. Barreto's
22  work.
23 So this was -- should -- could have
24 been anticipated nonths ago. This is one of the
25 | ssues that we had with the databases not being

M M1l er Verbano Reporting

e 302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

Page 26

1 produced on a tinely basis. The Court's always rage 2o
2 envisioned -- it's always been envi sioned that
3 t here woul d be sinultaneous exchanges of reports.
4 (I ndi scernible cross-talk.)
5 THE COURT: A new undi scl osed
6 expert. I'ma little concerned about that.
7 You -- both sides disclosed experts. And now |I'm
8 heari ng about sonebody for petitioners who has not
9 yet been disclosed. | nean, identity is one
10 thing. | nmean, you can certainly cone up with the
11 identity if you don't have a report yet.
12 MR. RUBIN. As we understood the --
13 and just to be clear, this is only within the area
14 of Dr. Wecker. W probably will have a third
15 expert on communi cations as well, Your Honor. But
16 all of those, Your Honor, depend upon the work, as
17 we told -- as we stated when we asked for a
18 continuance, that all of their work al so depends
19 upon know ng where the database matchi ng ends up;
20 because who you're conmuni cating with depends on
21  who doesn't have ID. So it's all intertw ned and
22 it's very -- so there are lots of different pieces
23 that need to fall into place, Your Honor.
24 THE COURT: Who's this other
25 expert?
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1 MR RUBIN. Dr. Mutz is the rade 2l

2 conmuni cati ons expert, Your Honor.

3 THE COURT: Ckay. Well, you need

4 to disclose the qualifications of these people you

5 just identified. And |I'mreally disappointed with

6 this. I'mreally disappointed that we're getting

7 into this problemat the pretrial conference

8 stage, three weeks before trial.

9 So all these things should be

10 di scl osed. The qualifications of these experts

11 and the, you know, the nanes of the experts and

12 the areas of expertise need to be disclosed within

13 two days.

14 You know, Judge McG nley, |'msorry

15 to do this to you, but it |ooks |ike after today

16 there may be problens with this part of discovery.

17 It may inpact the trial date.

18 The problemw th inpacting the

19 trial date is we have a goal of August the 9th to

20 conplete the testinony at the new hearing and

21 | ssue a decision of -- on the prelimnary

22 I njunction extension. So any significant delay of

23 the trial will also inperil a tinely decision on

24 the prelimnary injunction and thus inperil a

25 tinmely appeal to the Suprene Court in advance of
M M1l er Verbano Reporting

e 302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

Page 28

1 t he Novenber el ection. rade 4e
2 So these problens with expert
3 di scovery inpact a year's scheduling. And that's
4 what's concerning nme and causi ng grave
5 di sappoi ntnent at this stage of the proceedings.
6 Al right. So, ny fellow jurist,
7 good luck with this.
8 Al right. So getting back to the
9 agenda, we have -- well, let ne try to resolve
10 this. | don't see how respondents can issue a
11 report until they've seen your reports. The
12 chances of your getting an extension of tine for
13 these reports, nowthat | find out that there are
14 going to be several of them are pretty slimin ny
15 view, slimto alnbst none. |I'mnot going to
16 precl ude that because that's going to be Judge
17 McG nl ey's decision because he wll have the final
18 say about the trial.
19 But -- well, |'m disappointed; you
20 know that. | don't think | need to keep harping
21 on that.
22 Respondents, you're going to get a
23 very, very, very short tineline to respond to
24  these reports.
25 M5. H CKOK:  Yes, Your Honor.
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1 THE COURT: There may have to be a rage 29

2 short delay of the trial. But, honestly, if we

3 delay the trial nore than about a week, we're

4 really running into problens with everything el se

5 t hat has been planned for rest of the year on this

6 case, so | don't want to doit. And I don't think

7 t he peopl e of Pennsyl vania want to this hanging

8 around forever either. | think everyone wants

9 closure on this. And we're trying to do that.

10 M5. H CKOK: | agree, Your Honor.

11 MR. RUBIN. And, Your Honor, the

12 petitioners agree that we do not want a, at this

13 stage, a delay of the trial. W have worked very

14 hard to nove forward and be prepared for trial.

15 The schedul e of sinultaneous expert disclosure was

16 al ways sort of envisioned by both parties.

17 Dr. Wecker -- we object to having a

18 report so close to trial fromDr. Wcker, who we

19 know from previous cases will submt a very

20 conplicated, detailed report that will require us

21 to work with our experts on the eve of trial to

22 figure out what it is that Dr. Wcker's saying and

23 why what he's saying is not accurate.

24 So we don't -- there -- the

25 dat abase is the database. They've had 16 nonths
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1 to do a better match to database and cone in and rade S8

2 say, Here's now what the nunber is.

3 THE COURT: You know what, | am not

4 per suaded about this |ate disclosure of database

5 information. [It's just not persuasive to ne

6 anynore. Every tine | hear fromyou, it's a

7 conpl ai nt about the conpliance of respondents for

8 discovery.

9 At this point, conplaining doesn't
10 help ne. At this point, getting it done hel ps ne.
11 So pointing fingers is not useful.

12 MR. RUBI N Understood, Your Honor.
13 W will plan on getting it done for a July 15th
14 trial date.
15 THE COURT: Al right. So we've at
16 | east disclosed -- we've at |east discussed this
17 | ssue of the expert discovery. And | -- so we --
18 gualifications need to be exchanged i mmedi ately.
19 And you're going to have to -- and
20 | "' m speaki ng to respondents' counsel -- within 24
21 hours of receipt of the ex- -- of the report,
22 you're going to have to give us in witing and
23 give to Judge MG nley in witing your best
24 estimate of how nuch tine you need to produce a
25 report, a rebuttal report.
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1 M5. H CKOK: Yes, Your Honor. rade sl
2 THE COURT: So you'll have 24 hours
3 the respond to what you get. So save a day. Keep
4 that day open.

5 Al right. Let nme just go back to
6 nmy agenda here. Counsel for petitioners, do you

7 have any nore questions of respondents' counsel?

8 MR RUBIN: No, Your Honor.

9 THE COURT: |s there anything el se
10 you want to bring to nmy attention -- and Judge

11 MG nley's attention?

12 MR. RUBIN: No, Your Honor.

13 THE COURT: Gkay. Counsel for

14 respondents, do you have any questions of counsel
15 for petitioners?

16 MR. KEATING O her than those --
17 you' ve already identified potential trial

18 depositions. How many nore do you believe that

19 you're going to try to identify between now and
20 trial?
21 M5. CLARKE: There are two
22 addi tional w tnesses who we hope to be able to
23 preserve their testinony by video.
24 THE COURT: Are these in the papers
25 | got Friday?
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1 M5. CLARKE: Yes. rade 8l
2 THE COURT: These are the sane

3 peopl e?

4 M5. CLARKE: The sane people who

5 are identified as testifying by video. There were
6 six altogether. W've set four trial depositions
7 so far. So there are two additional people who we
8 anticipate testifying by video.

9 THE COURT: It's -- Theresa

10 KukowsKki .

11 M5. CLARKE: Yes. She's one of the
12 two that we haven't notified so -- notified them
13 that we want do that by video deposition.

14 THE COURT: And Patricia Norton?

15 M5. CLARKE: Yes.

16 THE COURT: So those are the two?
17 M5. CLARKE: Well, there are six

18 al together that we identified as testifying by

19 vi deo.
20 THE COURT: These are the two new
21 ones.
22 M5. CLARKE: No. Mss Norton is
23 not one of the new ones. The other one is a
24 witness in Philadelphia. W've notified them of
25 four, and there are two others that we may or may

M M1l er Verbano Reporting

e 302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

Page 33

1 not be taking. rage Ss
2 THE COURT: Al right. | guess I'm
3 not getting this. Do they have all the nanes?
4 M5. CLARKE: They have all the
5 nanmes, Your Honor. All of the nanes of the people
6 were disclosed in the witness |list that was
7 exchanged | ast week. |It's -- they have the nanes.
8 And they know we want to take them or present them
9 by vi deo.
10 THE COURT: Ckay.
11 MR RUBIN  Your Honor --
12 THE COURT: Just bear with ne for a
13 nonent, please. So | understand, do you
14 anticipate requesting any nore depositions to
15 preserve trial testinony?
16 M5. CLARKE: Yes, we anticipate --
17 THE COURT: | nean of people who
18 have not already been identified for this purpose.
19 M5. CLARKE: All of the people
200 who -- the answer's no. W have identified all of
21 our witnesses on the wtness list. Everyone on
22 the witness |list has already been identified.
23 Everyone who we want to preserve testinony has
24 al ready been identified, both on the witness I|i st
25 and previously.
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1 It's just that we haven't sent out rede =4
2 the notice for exactly when and where we want to

3 preserve the testinony for two of the six people.
4 THE COURT: Al right.

5 MR. RUBIN. And, Your Honor, on the
6 filing of that on Friday, that only added a nane

7 for the designated witness for the League of Wnen
8 Voters. W previously just designated an unnaned
9 person until we found out who it was going to be.
10 And then two of the previously

11 di scl osed wi tnesses, both of them Theresas, one

12 had been |isted as by video and one live, and it
13 shoul d have been swapped.

14 So the Friday was not discl osing

15 new information. It was just clarifying.

16 THE COURT: Al right. | will note
17 on your list you reserve the right to nane

18 additional witnesses. You may reserve that right,
19 but |'mnot sure the Judge is going to let you do
20 that. | certainly haven't agreed to let you
21 augnment your witness |ist.
22 MR. RUBI N Understood.
23 THE COURT: M. Keating, does that
24 answer your question?
25 MR. KEATING It's a, it's a start
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1 to answering my question concerning the w tnesses rage s
2 identified. | think another question | have is
3 this: W had previously sent out interrogatories
4 asking you to identify all individuals who haven't
5 been able to get valid ID and tell us what steps
6 they took to get such IDs and why they haven't
7 been able to get them
8 Are you going to provide that,
9 t hose response to those interrogatories to us
10 concerning these w tnesses before the depositions?
11 It could help truncate the depositions quite a
12 bit, I think. | think it's information we should
13 have prior to taking the deposition.
14 MR RUBIN. W fully responded to
15 those interrogatories, Your Honor, which were
16 directed towards the petitioners and what the
17 petitioners thensel ves knew, which is where
18 I nterrogatories should be directed to.
19 These individuals were not people
20 that are known to the petitioners; rather to
21 counsel who identified themthrough their
22 I nvestigation. W have -- so there's nothing that
23 our petitioners can disclose about this. It's --
24 they're available for -- they were available for
25 deposition for discovery purposes. W'l]l
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1 certainly cooperate with respondents if they want
2 to take di scovery depositions before the

3 preservation depositions. But we fully responded
4 to the interrogatory requests already.

5 THE COURT: Ckay. Let ne get this
6 right. There's been no interrogatory answer

7 regardi ng the testinony of these w tnesses whose
8 testinony you seek to preserve by vi deotape?

9 M5. CLARKE: There has been no

10 I nterrogatories answers because the individuals
11  who we identified were individuals who counsel

12 I dentified, counsel I|ocated.

13 However, out of courtesy and

14 under st andi ng that the respondents would want to
15 know who t hese people are, we, as we |ocated them
16 we i nforned respondents by letter both of the

17 nanes, the address -- the nanes and the substance
18 of the testinony of each of the individuals who we
19 have identified.
20 So begi nning on --
21 THE COURT: The substance of the
22 testinony seens to be sort of at issue here. Wat
23 did you disclose about that?
24 M5. CLARKE: So, for exanple, there
25 I's an individual who is infirmand unable to get
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1 to PennDOT and | acks ID. There is an individual rade st
2 who went to PennDOT but who was given the wong

3 formand turned away. So it is, it's a one- or

4 two- or three-sentence description of the

5 subst ance of the person's testinony.

6 And there were, there were a series
7 of four different letters that we sent. As we

8 | ocated the individual s and determ ned that they
9 would be suitable trial w tnesses, we did inform
10 respondent s’ counsel .

11 MR. KEATI NG  Your Honor, they

12 don't just represent the petitioners who were

13 named in this suit. They represent --

14 THE COURT: |'m not buying that

15 ei t her.

16 MR. KEATI NG  Ckay.

17 THE COURT: But ny question to you
18 I's, nmy question to you is: Have you received

19 | etters about these witnesses briefly describing
20 what they're going to testify about?
21 MR KEATING No.
22 THE COURT: Well, then, | can't, |
23 can't solve this now. Please give themthe
24 | etters at | east four days, four business days
25 before the -- it's a he said/she said thing. |
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1 don't -- | can't fix this. rade Se
2 M5. CLARKE: Your Honor, we'll send
3 addi tional copies today.

4 THE COURT: Thank you. That woul d
5 be great.

6 Any ot her questions of petitioners'
7 counsel fromrespondents' counsel ?

8 MR KEATI NG No, Your Honor.

9 THE COURT: |s there anything el se
10 that you want to bring to ny attention?

11 MR. KEATING  Your Honor, the only
12 ot her thing we have were questions about a notion
13 inlimne as we're going to the trial, and you

14 I ndi cated that's not what we're going to be

15 di scussi ng here.

16 THE COURT: | don't have an answer
17 for you about notions in limne. But we are

18 getting to the part of the pretrial conference

19 where we nmay get to that.
20 Let's tal k about the trial now.
21 Petitioners, how | ong do you think
22 the trial's going to go?
23 MR. RUBIN. W estimate about five
24 days for our witnesses. That depends partially on
25 how I ong the trial days are. | see fromthe
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1 decorum order that the first day is going to start
2 at 1:00 o'clock. So if they're longer trial days,
3 it'lIl be shorter. And we intend to be very -- as
4 focused as we can and be very focused on both new
5 wtnesses and previously testifying wtnesses.

6 W want to clarify that the

7 Court -- as you instructed, the record that exists
8 already fromthe two prior hearings is

9 I ncorporated and is already part of this pernmanent
10 record on the permanent injunction.

11 So we don't intend to repeat that
12 record unnecessarily and -- or at all -- if it can
13 be avoided. So we're estinmating with those

14 caveats about five days.

15 THE COURT: And how nuch tinme do
16 respondents think they need?

17 MR. KEATING | don't think it

18 would be nore than three days, Your Honor,

19 assumng they -- they're going to call, | assune,
20 a lot of our own witnesses as if theirs. So |
21 don't anticipate taking that |ong.
22 And we woul d agree that any prior
23 testinony in prior hearings is part of the
24 evidentiary record.
25 THE COURT: Since you nentioned
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1 that, it's clear that Judge McG nley wll be rede =v
2 trying the case, not ne. And |'ve also offered
3 himny two | aw cl erks who sat in or everything.
4 That's Josh Mazin is ny
5 admnistrative law clerk. Lucinda Ainnis a |law
6 clerk here in Harrisburg. They have seen all the
7 wtnesses. They've seen all the testinony.
8 They' ve heard your argunents. They know your --
9 t hey know counsel. And | have offered their
10 i nstitutional nenory to Judge McGnley for his
11  use.
12 If there is an objection to the
13 assignnent to Judge McGnley or if there's an
14 obj ection to his use of ny |law clerks, you need to
15 make that, raise that objection in witing by July
16 1st.
17 It would be ny intention to have
18 nothing to do with this case as of today, quite
19 frankly. | anticipate a hard break. ['mgoing to
20 to enter a decorumorder. | nmay have to enter
21 sonet hi ng, sone sort of discovery resolution order
22 today. And that will be it.
23 |'"ve already told ny |law clerks |
24 don't expect to talk to them about the case. They
25 would be totally at the --
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1 MR KEATING  Mercy? rade 4l
2 THE COURT: -- at the direction of
3 Judge MG nley. But we wanted to give you -- |

4 mentioned this to counsel before, so | hope it's

5 not a surprise to you. But | wanted to give you

6 an opportunity to object to it if you think

7 there's sonmething wong with that proposal.

8 It sounds |ike we've got about

9 ei ght days. | understandi ng these things can

10 sonetines be inaccurate. But | found the

11 estimtes of counsel |ast year to be very

12 accurate. So I, you know, this sounds |ike a good
13 esti mat e.

14 This is the courtroom | can't

15 remenber if this is the -- the trial will be here.
16 | can't renenber whether the trial was here | ast
17 year or whether it was next door. But |'ve nade
18 tentative arrangenent for roons to be avail able

19 for counsel like last tine.
20 Now, | ast year the Commonweal th did
21 not want a room because you have offices, you
22 know, a few blocks away. M. Keating, do you want
23 me to reserve a roomfor your use right outside --
24 it may not be on this floor, but it would --
25 MR. KEATING Like a conference
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2 THE COURT: Right.

3 MR. KEATI NG Yes, Your Honor.

4 We'd appreciate it.

5 THE COURT: Sonepl ace where your

6 Wwtnesses can sit and, you know. ..

7 MR. KEATING We don't have that

8 many, Your Honor. W don't need a very big room

9 THE COURT: Well, then | wll nmake

10 arrangenents for both counsel. Let ne chide the

11 petitioners a little bit, however, because |I'm

12 going to ask you specifically to return the room

13 to us in the sane condition in which you find it.

14 It was a little rough when we got

15 It back, and ny secretary cleaned up the room So

16 |"m pretty sure that's not in Judge McG nley's

17 secretary's list of duties. So we're going to ask

18 you to just give it back to us the way you get it.

19 There is also a roomright outside

20 the courtroomfor, available for the court

21 reporter. |'massum ng, having heard nothing to

22 contrary, that that was satisfactory for the court

23 reporter's use.

24 | al so assune that you are -- that

25 arrangenents have been nmade for daily copy again?
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1 MR. KEATI NG Yes, Your Honor. rade 42
2 MR. RUBIN: (Nodded.)

3 THE COURT: | thought it was very

4 hel pful for ne to have daily copy. And |I'm sure

5 Judge MG nley would like daily copy as well, to

6 the extent it's available at the sane tine it is

7 to counsel .

8 What was delivered to ne | ast year
9 was a rough copy, which is fine. But ultimately
10 t he pagi nation didn't necessarily follow the

11 ultimate result, so | couldn't always find what |
12 want ed when we got the real transcript. So |

13 woul d even say delay it a little bit so that we

14 get sonething with an accurate pagi nati on.

15 Al right. Let's get back to a

16 topic that | started to get into at the -- earlier
17 in the pretrial conference, which is cooperation
18 by counsel as to disclosure of the wtnesses for
19 t he com ng day.
20 This seened to work. | thought you
21 did a good job. And | thought it was very
22 professional. |1'd like you to continue that. And
23 | hope that Judge McG nl ey doesn't have to
24 interfere with that.
25 Judge MG nley, we're getting to
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1 the part of the pretrial conference where counsel rede =4

2 will want to hear fromyou about a nunber of

3 topics. They've already nentioned notions in

4 limne. And |I'msure they'd |like to know your

5 schedul e and how to contact you.

6 s there anything you want to share

7 wth us now?

8 JUDGE McG NLEY: | would like this

9 thing to start on July 25th.

10 THE COURT: On July 25th or 15th?

11 JUDGE McGE NLEY:  15th. | have two

12 different dates, but the 15th is the date.

13 | would like to drive over from

14 Pittsburgh on Monday norning and start up around

15 1:00 o' clock, go till 3:30 -- but that's very

16 flexible. You'll get one ten-m nute break.

17 Tuesday t hrough Thursday we'l |

18 start at 9:30, go to 12: 00, ten-m nute break.

19 We'll start at 1:00, 1:30 and go to 3:30; not in

20 stone. W'Ill go to 4:00 -- dependi ng upon the

21 witnesses. W'I| be flexible.

22 On Friday, | would like to have a

23 shortened day to drive over to Pittsburgh. |

24 think we could do this, if everybody's accurate,

25 in eight solid trial days, which would be two
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1 weeks. |If necessary, | can work on Saturdays; butIJage >
2 | don't anticipate that will be necessary. And if
3 necessary, we can go late; but | don't anticipate
4 that will be necessary.

5 | think this thing can be done in

6 two weeks. And nothing's perfect, especially at

7 trial work. But | intend to nove forward. |

8 expect you to cooperate and help ne in noving

9 forward to getting this resolved. And then we'l]l
10 get this up to the Suprene Court.

11 But if you need nme, ny chanbers are
12 up there. M secretary is Terry Barnes. And just
13 stop in and get any information you m ght need to
14 contact ny chanbers here in Pittsburgh or ne

15 personally or nmy clerks. She'll give you the

16 names of the two clerks that I'm going to have

17 pretty much be hands-on. That's Charles Peron and
18 Ji m Roberts.

19 And our door's always open. W'l
20 cooperate with you as best we can.
21 Anybody have any questions?
22 M5. H CKOK:  Your Honor, |
23 apol ogize. It's Alicia H ckok. | have been
24 schedul ed for several nonths to present at the
25 Trial Judges Conference on the 26th, that norning.
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1 | know you had said that you had hoped to have a rage 4o
2 short day in the nornings on both Fridays. If it
3 were possible to --

4 JUDGE MG NLEY: [|'msorry. Not a
5 short norning on Friday. | expect to do testinony
6 until -- throughout the norning and maybe until

7 1: 00 o' clock and then drive back to Pittsburgh on
8 Fridays. But that's not witten in stone. What

9 IS your date for presentation?

10 M5. HHCKOK: It's the 26th of July.
11 And |'m presenting at m dnorning that norning.

12 JUDGE McG NLEY: Let ne get back to
13 you on that; okay? Gve us a way to conmuni cate
14 with you. | want to talk to Judge Sinpson, see

15 what he thinks. He has a better feel for this

16 than | do. But that would cost us -- what is the
17 day, the 26th? |Is that --

18 M5. HI CKOK: That's Friday, Your

19 Honor .
20 JUDGE McGE NLEY:  Friday. And
21 you're in mdnorning? I'minclined to grant that.
22 We'll give you that -- we'll stop -- we'll take
23 Friday off.
24 M5. HI CKOK: Thank you, Your Honor.
25 JUDGE McGE NLEY: Okay. The 26th
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1 we'll take off. rade 4l
2 M5. H CKOK: Thank you very nuch,

3 Your Honor .

4 JUDGE McG NLEY: Anything further?
5 THE COURT: Judge McG nley, do you
6 have a preference as far as the marking of

7 exhi bits?

8 JUDGE McGE NLEY: | have always in
9 t he past asked counsel to give ne a list of

10 exhi bits marked and agreed upon. |If you can do
11 that -- it sounds as if a lot of these exhibits
12 are working exhibits that are easily agreed upon
13 and admtted into evidence. But | want to know --
14 if we can do it -- the exhibits nunbered and the
15 wtnesses, a list of witnesses, particularly the
16 expert witnesses that you intend to call.

17 THE COURT: Judge McG nley, do you
18 have any response to ny request for information
19 about subm ssion of notions in [imne? Wen do
20 you want thenf
21 JUDGE McGE NLEY: When can | get
22  then?
23 THE COURT: | gather fromthe
24 guestion that you want themas -- you want as nuch
25 time as you can get.

M M1l er Verbano Reporting

e 302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

Page 48

1 JUDGE McGE NLEY: At their earliest rade 4e
2 conveni ence.
3 THE COURT: Does that answer your
4 guestion?
5 M5. HI CKOK: Yes, Your Honor.
6 MR. KEATI NG Yes, Your Honor.
7 THE COURT: The sooner the better
8 I s what he's saying.
9 Al right. Are there any other
10 guestions for Judge MG nl ey?
11 MR. KEATING  Yeah. Just thinking
12 off the top of ny head. |[|'ve been reviewng this
13 case. And if there's sone way of resolution to
14 the case between the parties, what role would you
15 want to take, Judge MG nley, relative to
16 di scussi ng any paraneters in that respect?
17 JUDGE MG NLEY: Wiy don't you neet
18 wth Judge Sinpson for 15, 20 mnutes, if Judge
19 Si npson has that available --
20 THE COURT: | do.
21 JUDGE MG NLEY: -- in his
22 chanmbers. And | could probably hook into his
23 phone system And | know you don't want to
24 di scuss this openly right now. And | understand
25 that. |'msensitive to that.
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1 THE COURT: Well -- rade As
2 JUDGE McG NLEY: Is that okay with
3 you, Judge?
4 THE COURT: M concern is that, as
5 the fact finder in a nonjury case, | don't think
6 you can participate in any of that. |'m happy to,
7 "' m happy to neet with counsel right after this,
8 I f for sone reason you want to neet. But | don't
9 t hi nk Judge McG nl ey can get involved with that.
10 MR. RUBIN.  Your Honor, the
11 petitioners strongly agreed with that. W were
12 approached by respondents about --
13 THE COURT: Well, 1'Il talk --
14 MR RUBIN. Well, to ask the
15 guestion, Your Honor, indelicately, if this goes
16 to the en banc panel, will you be sitting on the
17 en banc panel ?
18 THE COURT: | will be sitting on
19 t he en banc panel.
20 MR RUBIN. And that may --
21 THE COURT: Everybody w Il be
22 sitting --
23 MR. RUBIN: That was ny assunption,
24 Your Honor, which | think also raises concerns
25 about any invol venent, judicial involvenent. |
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1 t hi nk the best way for any discussions to happen rede Svu
2 woul d be bilateral. And if there's any area that
3 we think jointly judicial involvenent or a third
4 party could be hel pful in, would be best if both
5 parties were to approach the Court instead of
6 doing anything unilaterally and over the
7 obj ections of petitioners.
8 We' d ask the respondents not to do
9 this. W think it's not -- it's nore of a
10 gr andst andi ng approach than a |l egitinmate approach.
11 We asked themto approach us and talk to us
12 privately, and we were refused.
13 THE COURT: Well, okay. So there
14 we are.
15 Clearly, Judge MG nley, as the
16 fact finder, cannot be involved in anything. |
17 don't think it's, it interferes wwth nmy ability to
18 sit as a judge of the law. But if | becone
19 I nvol ved, | would anticipate there's going to be a
20 notion for recusal, so that | may not be invol ved
21 in the posttrial or exceptions --
22 JUDGE McGE NLEY:  You just mght not
23 be involved. You can leave it at that.
24 THE COURT: -- posttrial or the
25 excepti on procedure.
M M1l er Verbano Reporting

e 302. 464. 0880 --- 215.436. 9336


http://www.miller-verbano.com

Page 51

1 So that's the risk you have in rage 52

2 getting ne involved in this.

3 But | -- you know, if there's sone

4 way that | could help you in sone way, that's --

5 that would be great. | would |ove to nove this

6 along. But there's risk in having ne involved in

7 it. Is that a fair summary?

8 MR RUBIN  Yes, Your Honor.

9 THE COURT: Now, let ne just nake
10 sure ny notes are accurate. Here are the things
11 that | believe |'ve decided today.

12 As far as the -- |I'm probably going

13 to allow the two-hour deposition of -- continued

14 deposition of M. Marks, but | want to take a | ook

15 at the, I want to take a | ook at the transcript.

16 | will decide that within a day or two.

17 As far as the experts go, there

18 shoul d be an i medi ate exchange of qualifications

19 of the experts. And wthin 24 hours of receiving

20 the plaintiffs' expert reports, you, respondents’

21 counsel, need to give us your best good-faith

22 estimate as to how nuch tine you need to respond.

23 MR. KEATI NG  Under st ood.

24 THE COURT: Rule of thunb with ne

25 would be they get it seven days ahead of trial.
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1 And if they don't have it at |east seven days rage Se
2 ahead of trial, | think you're going to inpact the
3 trial date. Utimtely, that's going to be Judge
4 McG nley's decision. But just know, if you want

5 nore than seven days, if it's going to be

6 sonet hing where -- if disclosed to petitioners

7 | ess than seven days before trial, that's going to

8 be an issue. So just keep that in mnd.

9 Al right. These people taking --
10 the preservation of testinony, you say it's six?
11 M5. CLARKE: Up to six. Four for
12 sure and two possi bl e.

13 THE COURT: And inmmedi ately you
14 w Il disclose the anticipated -- a summary of
15 their testinony; in other words, two or three
16 sentences which say, This is what we're going to
17 be i nquiring about.
18 M5. CLARKE: We'll send them
19 anot her copy of the letters; yes.
20 THE COURT: And, obviously, this
21 needs to be done ahead of trial, not |like on the
22 threshold of trial, taking deposition. Because
23 that only -- | tend to think that's not fair. It
24 tends to distract the other side fromtrying to do
25 t hi ngs.
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1 | know i ssues arise at the | ast Fade 99
2 m nute that are unantici pated. But | woul d
3 strongly urge you to use your best efforts to get
4 this done ahead of trial.
5 M5. CLARKE: We will, Your Honor.
6 We have an interest in that too.
7 THE COURT: |'m sure you do.
8 Have | addressed or at | east
9 identified all the issues that you woul d want
10 sorted out before we part conpany here?
11 MR KEATING  Your Honor, |I'ma
12 littl e concerned when opposi ng counsel say they
13 wll send us, quote, another copy of the letter
14 unquot e, suggesting that they've already
15 identified the paraneters --
16 THE COURT: You know what ?
17 MR. KEATI NG  Ckay.
18 THE COURT: | don't want to get to
19 the blane thing. | want to get you the
20 I nformation you want, and |I'll just nove on.
21 That's all | want to do.
22 MR KEATING Ckay.
23 THE COURT: | understand what they
24 said. | understand what you said. | just want
25 the informati on exchanged so we can nove on.
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1 MR. KEATING Wat |' m suggesting rede >4
2 to the Court is the information they provided is
3 not what we understand that we're | ooking for.

4 But, fine. Thank you.

5 THE COURT: Ckay. Well, the -- |

6 think you get a couple of sentences of disclosing,
7 you know, what these people are going to talk

8 about, a sunmmary.

9 MR KEATING  Ckay.

10 THE COURT: Al right.

11 MR. RUBIN.  Your Honor, when you
12 say "imedi ately," do we have -- we're all

13 travel ing back to various places. Can it be first
14 thing tonorrow norning? |Is that immediately

15 enough for you?

16 THE COURT: That's immedi ately

17 enough for ne.

18 MR RUBIN. We'll try to do it

19 t oday, but --
20 THE COURT: Actually, there's a
21 | evel of mstrust here that I|'"'ma little surprised
22 about. You really worked well together | ast
23 year -- nmaybe not together, but you worked well
24 sort of resolving this.
25 And what |'m seeing nowis
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1 sonething a little bit different, and |I don't Iikel'-)age >
2 it. And I'mnot trying to say it's one side or

3 the other side. But there's just this real arnis
4 | ength kind of thing that -- | knowthis is an

5 | nportant case for you and your people.

6 But ultimately we're professionals
7 here; we've got to get this done. And I need you
8 to help. | need you to work together to a certain
9 extent. | need you to stand a little taller to do
10 this. And I don't need the finger-pointing. And
11 |"mpretty sure that Judge McGnley isn't going to
12 want the finger-pointing either.

13 So -- | have people that are -- |
14 have both sides that aren't being as full in

15 di scl osure as | would have expected. I'ma little
16 di sappointed. No, |I'ma | ot disappointed.

17 You, you can really ness this up.
18 You can really nmess this up now W're right on
19 the brink of getting this done, and |I don't want
20 to lose it. That's been ny constant nessage since
21 we've been on the phone periodically all this
22 year. | don't want to lose this. And | need nore
23 cooperation fromyou and | need nore transparency
24 fromboth sides. So you've got to work a little
25 harder on this.

M M1l er Verbano Reporting

e 302. 464. 0880 --- 215.436. 9336



http://www.miller-verbano.com

Page 56

1 Having said that, it's been an rage 5o
2 honor to serve with you. | won't mss you. [|I'm
3 nore than happy to take a hard break here and give
4 this to Judge MG nley. But |I've seen sone really
5 good | awers here. And I'man old trial |awer.
6 | appreciate good trial work. | appreciate real
7 prof essional work. And |I've seen a lot of it
8 here. Let's not forget where we -- you know, how
9 we got through this |ast year.
10 s there anything el se that | need
11 to address today?
12 There being nothing further to cone
13 before the Court, we stand adjourned until the
14 call of the crier.
15 My | aw cl erks can take a
16 representative of both sides up to Judge
17 McG nley's chanbers so you can inquire there as
18 how best to make contact.
19 Thank you. W are adjourned.
20 ALL COUNSEL: Thank you, Your
21 Honor .
22 (Proceedi ngs concluded at 11:01 a.m)
23
24
25
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          1                  THE COURT:  Good morning.



          2                  ALL COUNSEL:  Good morning, Your



          3   Honor.



          4                  THE COURT:  It's Monday, June 24,



          5   2013.  It's about 10:00 a.m.  We're here for a



          6   pretrial conference in the Applewhite matter, the



          7   voter ID case.



          8                  As you probably know by now, there



          9   is a judge who's been assigned to handle the



         10   trial.  That's Judge McGinley.  He is available to



         11   us, I believe, by video conference.  He is in his



         12   home chambers in Pittsburgh, as far as I can tell.



         13                  There he is.  I see him on the --



         14                  JUDGE McGINLEY:  How are you,



         15   Judge?



         16                  THE COURT:  I see him on the screen



         17   now.



         18                  Judge McGinley is a -- he has the



         19   longest priority of commission in the Commonwealth



         20   Court.  That means he would be the most senior



         21   commissioned judge.  He is also --



         22                  JUDGE McGINLEY:  The oldest.



         23                  THE COURT:  I was careful not to



         24   say that.



         25                  He actually is not the oldest, as
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          1   far as I can tell.  But he has the most senior



          2   priority of commission.  He's also the president



          3   judge of the Court of Judicial Discipline.  So we



          4   pretty much leave him alone and let him do



          5   whatever he wants to do.  So when we get to the



          6   trial part of the pretrial conference, Judge



          7   McGinley will be in contact with you.



          8                  It's my understanding that we are



          9   on track to start the trial in three weeks, which



         10   would mean Monday, July 15th.  I think he'd like



         11   to start a little bit later, maybe 1:00 or 1:30.



         12   He'll explain that to you.  So Judge McGinley --



         13   when we get to the trial part, Judge McGinley will



         14   discuss with you the nuts and bolts of the trial



         15   itself.



         16                  This is the agenda for today.  I'd



         17   like to talk to you about the pleadings, where we



         18   are with the pleadings.  I'd like to talk to you



         19   about discovery.  I gather there's at least one



         20   discovery issue that I need to address.



         21                  I will talk to you about the



         22   proposed decorum order.  I gave you a copy of



         23   that.  It's almost exactly the same as the last



         24   decorum order.  And I don't expect it to be very



         25   controversial.
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          1                  Then I will address petitioners'



          2   counsel and see if you have any questions of



          3   respondents' counsel or if there's anything else



          4   you want to bring to my attention.  I'll make the



          5   same offer to respondents' counsel and then get to



          6   the trial.



          7                  Please -- I thought today was to be



          8   the close of the pleadings.  Are we on track to



          9   close the pleadings?  Let me ask petitioners'



         10   counsel first.  I know it's not your pleading



         11   that's outstanding.  But is there anything you



         12   want to say about the pleadings.



         13                  MR. RUBIN:  No, Your Honor.



         14                  THE COURT:  Who will speak for



         15   respondents' counsel?



         16                  MR. KEATING:  Timothy Keating, Your



         17   Honor.



         18                  THE COURT:  All right.



         19                  MR. KEATING:  We are ready to file



         20   our answer to the amended petition today.



         21                  THE COURT:  Okay.  Are there any



         22   problems with the pleadings that I'm going to need



         23   to deal with?



         24                  MR. KEATING:  Well, we are going to



         25   put in some new matter along with our responses,
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          1   but...



          2                  THE COURT:  Okay.  My sense is



          3   there's nothing about the pleadings that's really



          4   going to need to delay anything.  Even if there is



          5   new matter in here, I think we pretty much know



          6   what's -- where we're going, as far as the



          7   pleadings go.  So...



          8                  And I haven't heard anything yet



          9   that's makes me think that it's going to change



         10   our schedule.



         11                  All right.  Let's get to a bigger



         12   issue:  discovery.  I know petitioners have a



         13   issue regarding discovery because I received



         14   something Friday.  So there's a question about --



         15   there's an application for me to continue the



         16   deposition of Jonathan Marks.



         17                  Could you flesh that out for me.



         18   Who will speak for -- counsel.



         19                  MR. RUBIN:  For petitioners,



         20   Michael Rubin, Your Honor.  And good morning, Your



         21   Honor, by video conference.



         22                  This is a very narrow issue but a



         23   very critical issue to the Court.  Jonathan Marks,



         24   as you know, is -- his official title is



         25   commissioner of the Bureau of Commissions,
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          1   Elections, and Legislation, Department of State.



          2   He runs the elections, as you know.  You've seen



          3   him many times; I'm sure.



          4                  This relates to testimony that he



          5   gave at his deposition in this case that was just



          6   taken and specifically concerning the Department



          7   of State identification, which is what the



          8   respondents have identified as the, essentially



          9   the cure for the constitutional problems that the



         10   photo ID law raises.  And one of questions is who



         11   can get this ID and whether it can be gotten



         12   easily.



         13                  The evidence has shown that it



         14   can't be obtained easily.  One in eight people



         15   that go to get it are turned away without the ID,



         16   for various reasons.  And those people are put



         17   into what's called an exception process.



         18                  And I have a printout here of a



         19   document that was produced after Mr. Marks'



         20   deposition that goes through in a lot of the



         21   detail, what the story is for why those people did



         22   not receive the ID initially and for -- there are



         23   over 600 names on here -- why many of them still



         24   have not received the ID.



         25                  Some of them, as of April and March
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          1   of this year, were sent letters saying, Go back to



          2   PennDOT now, finally, after six months to get an



          3   ID.  They weren't mailed the ID like they were



          4   told -- we were told they would be at the last



          5   hearing.



          6                  We have a lot of questions about



          7   this.  This was responsive to our discovery



          8   request.  It should have been produced initially.



          9   It should have been produced before the deposition



         10   was done.  We learned about it -- and we had a



         11   smaller version of it that was produced.



         12   Mr. Marks told us there was a larger, more updated



         13   version.



         14                  We asked for that at the



         15   deposition.  It was produced.  It was printed the



         16   day after the deposition but wasn't produced to us



         17   for a week later, on the Friday before discovery



         18   closed.



         19                  So we would like an opportunity, on



         20   this critical part of the case, to take a very



         21   short, focused deposition to understand what this



         22   evidence is, why some of it appears to be



         23   internally inconsistent --



         24                  THE COURT:  May I ask you to pause



         25   for a moment?
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          1                  MR. RUBIN:  Absolutely, Your Honor.



          2                  THE COURT:  What do you mean by



          3   "short"?



          4                  MR. RUBIN:  Obviously -- I would



          5   say we could be done in two hours; probably closer



          6   to one hour.  Obviously, it is a large document.



          7   It goes -- I can hand up a copy if you like, Your



          8   Honor.  But it goes through one set of columns,



          9   and then more columns and more columns.  So there



         10   would be some just time explaining what the



         11   columns are, which just takes some time.



         12                  But we identified in our motion the



         13   four key questions we want to understand what



         14   the -- why we're seeing what we're seeing in here.



         15   So I'm thinking under two hours we could be done.



         16                  Just for context, you gave us 24



         17   hours to finish up depositions.  We didn't come



         18   close to using anywhere near that 24 hours.  We



         19   have taken --



         20                  THE COURT:  So you banked some?



         21                  MR. RUBIN:  Well, I wouldn't put it



         22   that way, Your Honor.  But if that's the way Your



         23   Honor would like to think of it...



         24                  Hopefully respondents would agree



         25   we took short, focused depositions.  We didn't
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          1   need to reduplicate.  That's how we've done it



          2   always throughout this case.  And we would ask for



          3   a brief opportunity to -- respondents have said



          4   it's the key, critical issue in this case -- to



          5   really sort of understand it before we come to



          6   court.



          7                  THE COURT:  Okay.  Let me just --



          8   before I ask respondents to respond, let me just



          9   point out that Judge McGinley -- can you hear me,



         10   Judge?



         11                  JUDGE McGINLEY:  Yes.



         12                  THE COURT:  Every time you're



         13   moving papers around, we hear you very well.  I



         14   don't know where your microphone is there, but be



         15   careful with that.



         16                  JUDGE McGINLEY:  I'll be a little



         17   more careful.  Thanks, Judge.



         18                  THE COURT:  Thanks.



         19                  Anything else on this issue?



         20                  MR. RUBIN:  No, Your Honor.



         21                  THE COURT:  Who will speak for



         22   respondents?



         23                  MS. HICKOK:  Your Honor, Alicia



         24   Hickok.  I speak for the respondents on this



         25   matter.
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          1                  Mr. Marks at the remand hearing had



          2   testified about this exceptions table.  You will



          3   recall that testimony.  He was asked in depth



          4   about it.  There are people who are on the



          5   exceptions table who were on the exceptions table



          6   at the time of the remand hearing that still have



          7   not managed to get their ID.  These are the people



          8   that they're talking about who were asked to come



          9   back to PennDOT before the process changed.



         10                  We did provide an updated table



         11   that shows the people who came into the exceptions



         12   process afterwards.  But Mr. Marks was asked quite



         13   a few questions at his current depositions about



         14   the exceptions process.  And they are



         15   mischaracterizing that testimony today to tell you



         16   that there are far more people without their IDs



         17   than what he testified to.



         18                  And our position is that discovery



         19   closed.  And Mr. Marks, as you know, was deposed



         20   before the preliminary injunction, testified at



         21   the preliminary injunction, testified at the



         22   remand hearing, and then was deposed again.  And



         23   this is something that they have known that this



         24   exceptions process existed since last fall.



         25                  THE COURT:  Do you have a reference
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          1   for me from the remand transcript?



          2                  MS. HICKOK:  Yes, Your Honor.



          3                  Your Honor, on September 25th he



          4   testified at pages 194 to 197, 198 to 201 -- to



          5   236; sorry.  198 to 236.  And then on



          6   September 27th he testified again on pages 495, it



          7   looks to 522.



          8                  THE COURT:  Well, that's his



          9   testimony.  But is all the testimony about this



         10   document?



         11                  MS. HICKOK:  The 25th is entirely



         12   about the exceptions, and part of the 27th is.



         13                  THE COURT:  Okay.



         14                  MS. HICKOK:  This isn't all his



         15   testimony, but it's the parts that contain



         16   relevant testimony.



         17                  THE COURT:  All right.  I think I



         18   understand this issue.  I'm probably going to



         19   allow the two-hour deposition.  I guess it's



         20   re-re-deposition at this point, but -- so long as



         21   it's scheduled in a way not to delay the trial.



         22                  I would like to just reference what



         23   I've seen in the -- I want to remember the



         24   testimony I heard.  The document looks familiar to



         25   me.  I think I've seen it, or at least part of it,
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          1   before.  So let me just see what we have.



          2                  Are there other discovery issues of



          3   which I should be aware?



          4                  MR. RUBIN:  Your Honor, just one



          5   point in terms of the testimonies that you're



          6   going to go back and look at and we'll have an



          7   opportunity --



          8                  THE COURT:  You're winning here;



          9   you know that?



         10                  MR. RUBIN:  I do understand that,



         11   Your Honor.  The testimony -- this was the



         12   document that was produced in December.  And I'm



         13   holding up the version that was produced after his



         14   deposition.  This document, the new version, has a



         15   lot more information than what we were previously



         16   produced.



         17                  So, yes, we were -- there was



         18   testimony about this process in general.  We have



         19   a lot more information now that wasn't disclosed



         20   that should have been.  So that's just the point I



         21   wanted to make.



         22                  In terms of discovery, Your Honor,



         23   there were some witnesses who we have been able to



         24   identify through the matching of the databases,



         25   who we have disclosed on a rolling basis to
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          1   respondents.  And we're going to want to -- and



          2   it's not really discovery; it's more of a



          3   trial-preservation issue.  But we're going to want



          4   to take trial-preservation depositions for some of



          5   those witnesses who cannot get to PennDOT, let



          6   alone come to Harrisburg to testify.



          7                  So that's just one additional issue



          8   that's out there.



          9                  THE COURT:  And I noticed that.  Is



         10   there any response from respondents to the



         11   requests for preservation depositions?



         12                  MR. KEATING:  Yes, Your Honor.



         13   Whether they're preservation depositions or



         14   regular depositions, they were depositions, and



         15   discovery has closed.  They've had more than



         16   enough time to determine what witnesses they want



         17   to call for the purposes of this trial who may or



         18   may not have had difficulties getting an ID.



         19                  If they want to list these



         20   individuals as witnesses for the trial itself,



         21   that's one thing.  I object to that too, by the



         22   way.  But for the purposes of continuing and doing



         23   depositions three weeks before trial, after



         24   discovery has closed, we don't think it's



         25   appropriate; and we do object to it.
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          1                  THE COURT:  Anything else?



          2                  MR. KEATING:  They have already



          3   issued deposition notices on some of these



          4   witnesses.  And I think there's like four of them



          5   they've noticed for this week alone in different



          6   places.



          7                  THE COURT:  Well, you know what,



          8   I'm more concerned at this point with you



          9   explaining to me what the prejudice is to you sort



         10   of procedurally, rather than just saying you think



         11   they're out of time.



         12                  I understand the idea that



         13   witnesses who are infirm may be discovered as we



         14   go along or who have some sort of problem that



         15   occurs.  Is there some way that -- is there some



         16   reason that you can't accommodate what seems to be



         17   a professional request to cooperate with



         18   preserving that testimony?



         19                  MR. KEATING:  We'd love to



         20   cooperate with the other side, Your Honor.



         21   However, we've got three weeks to get ready for



         22   trial.  We don't yet have their expert report.  We



         23   have to get our expert together.  We have a lot of



         24   things going on and very limited resources.  Time



         25   after time we have given them everything they've
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          1   wanted.  But discovery has to end sooner or later,



          2   Judge; and it's already ended.



          3                  THE COURT:  All right.  I doubt



          4   that I'm going to preclude them doing this if they



          5   give you two weeks' notice; in other words, it's



          6   two weeks before trial.  So get on it.



          7                  MR. RUBIN:  We've already issued



          8   the notices, Your Honor.  And we've also offered,



          9   simultaneous, to work with them on scheduling and



         10   reschedule them whenever is convenient.



         11   Obviously, they have the Attorney General's office



         12   and they also have outside counsel.



         13                  THE COURT:  The -- speaking of



         14   witnesses.  I guess I'm anticipating a little bit



         15   about the trial itself.  My sense last year was



         16   that both sides were able to work out disclosure



         17   of what witness would be needed on what days.  I



         18   don't think I entered any kind of order that



         19   regimented that.  I don't think it was needed.



         20                  My suggestion to Judge McGinley



         21   would be to just let you work it out, continue to



         22   work it out, because it seemed to work last year.



         23                  Would you agree with that?



         24                  MS. CLARKE:  Yes, Your Honor.



         25                  MR. KEATING:  Your Honor, two

�





                                                             17

          1   things.  Number one, can we have a sense of how



          2   long the trial is going to be?



          3                  THE COURT:  Well, I'll get to that.



          4   I'm just -- I'm thinking about trial witnesses



          5   right now.  Both sides seemed to work it out.



          6                  MR. KEATING:  Well, do we have a



          7   limitation on new witnesses that they want to come



          8   up with between now and trial?



          9                  THE COURT:  All right.  Let me get



         10   to the trial part of it.  Then I'll save the



         11   resolution of this till we get to the trial part.



         12                  Are there any other discovery



         13   issues?



         14                  MR. KEATING:  Your Honor, this is



         15   not discovery.  Relative to motions in limine,



         16   we're wondering when is the cut-off point for



         17   those to be filed with the Court.



         18                  THE COURT:  That is something that



         19   Judge McGinley will need to address.  So I don't



         20   have an answer for you.  I'm in the "pre" part of



         21   "pretrial."



         22                  MR. RUBIN:  Your Honor, on -- I'm



         23   sorry.



         24                  MR. KEATING:  (Indicating.)



         25                  THE COURT:  Anything else for
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          1   respondents?



          2                  MR. KEATING:  No, Your Honor.



          3                  MR. RUBIN:  In terms of discovery,



          4   I think it's labeled discovery of experts, Your



          5   Honor.  Obviously, expert reports are due,



          6   pursuant to the Court's order, on July 1st.  And I



          7   believe there's some language in there, unless



          8   sort of good cause is shown for an extension.



          9                  We are not anticipating asking for



         10   an extension.  We are pushing our experts very



         11   hard to finish their work and get their reports



         12   in.  I think the July 1st date is -- having that



         13   date is a motivating factor and is a good hammer



         14   to use to make sure it gets done.  We anticipate



         15   doing that.  But as things happen between now and



         16   next Monday, we may be coming back for a little



         17   extra time.  But I don't anticipate needing that.



         18                  The other discovery issue on



         19   experts is the respondents, in their pretrial



         20   submission, disclosed Dr. William Wecker, who --



         21   statistician out in California.  And they had



         22   language that's a little confusing to us.  It



         23   says:  Respondents will be rebutting the expert



         24   testimony that has not yet been produced.  They



         25   will not be offering an expert report other than
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          1   in rebuttal.



          2                  So it's unclear whether they're



          3   intending to submit an expert report at all; if



          4   so, when.  Our understanding of the Court's order



          5   is that expert disclosures are due simultaneously



          6   on July 1st.  If by this language the respondents



          7   are suggesting they're going to submit it at some



          8   other time, petitioners would object to that.  But



          9   it may be a nonissue in terms of the discovery.



         10   Or this may be more of a trial issue.



         11                  THE COURT:  Stick with me.  I'll



         12   get to the point in our agenda where you can ask



         13   questions of respondents' counsel.  I saw the same



         14   information you saw in pretrial memoranda, and I



         15   anticipated somebody raising it today.  So I



         16   don't -- that's really a question that I can't



         17   answer.  It's a question that perhaps the



         18   respondents' counsel can answer.  So I'll give you



         19   an opportunity to ask them the question.



         20                  MR. RUBIN:  Thank you, Your Honor.



         21                  THE COURT:  Decorum order.  I've



         22   given you copies of a proposed decorum order.



         23   It's almost exactly the same as last year.  This



         24   doesn't really impact counsel so much.  It impacts



         25   the people in the gallery, the press.
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          1                  I did not make arrangements for an



          2   overflow courtroom because we didn't use it after



          3   the first day of trial, and it just seemed like it



          4   was not helpful.  So other than that and the



          5   movement or rearrangement of one paragraph, it's



          6   exactly the same as the decorum order we had for



          7   the remand hearing.



          8                  Is there any reason why this



          9   Decorum Order 3 can't be signed and filed today?



         10                  MS. CLARKE:  Your Honor, I'm



         11   Jennifer Clarke for petitioners.  We have no



         12   objection.  It's fine.



         13                  MR. KEATING:  None for respondents,



         14   Your Honor.



         15                  THE COURT:  Anyone else in the



         16   courtroom that wants to be heard on the decorum



         17   order?



         18                  In anticipation for this, our



         19   prothonotary has been in contact with both the



         20   Capitol Police and AOPC.  So we'd had some input



         21   from them.  They basically said, "Do what you did



         22   last year."  So that's what we're going to do.



         23                  All right.  Now, plaintiffs'



         24   counsel, you seem to have at least one question of



         25   respondents' counsel with regards to the expert

�





                                                             21

          1   disclosure.  And as I understood your question, it



          2   was what disclosure, if any, can be anticipated



          3   from respondents' -- what expert disclosure, if



          4   any, can be anticipated from respondents by the



          5   July 1 deadline.



          6                  Is that a fair characterization of



          7   your inquiry?



          8                  MR. RUBIN:  Yes, Your Honor.



          9                  MS. HICKOK:  Your Honor,



         10   petitioners have consistently refused to disclose



         11   even who their experts are or what subject their



         12   experts will be testifying on, taking the position



         13   that they did not need to put it in the pretrial



         14   and that it would be disclosed July 1st, when they



         15   issue however many expert reports they issue.



         16                  Because of the nature of expert



         17   testimony, individual fact witnesses can only



         18   counter so much of the expert testimony.  Some of



         19   it will be needed to be analyzed by an expert in



         20   order to be able to demonstrate the faultiness



         21   that underlies the premise and in order to be



         22   helpful to the Court.



         23                  Accordingly, we have retained an



         24   expert witness for the purpose of analyzing their



         25   expert reports and testifying as to the flaws in
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          1   them so that you would be able to understand, and



          2   Judge -- the Honorable McGinley would be able to



          3   understand the weaknesses in their testimony.



          4                  THE COURT:  Well, you do anticipate



          5   this person will be testifying at trial, then?



          6                  MS. HICKOK:  Yes, Your Honor.



          7                  THE COURT:  Well, certainly by



          8   July 1st you would need to disclose the



          9   qualifications of the expert.



         10                  MS. HICKOK:  We could certainly



         11   disclose the qualifications.  But we can't issue a



         12   report because we haven't seen the reports that he



         13   will rebutting.



         14                  THE COURT:  Well, I think it's fair



         15   that they see your expert report in advance of



         16   trial.  So how would you propose to resolve this



         17   issue?



         18                  MS. HICKOK:  Well, if they told us



         19   what reports we'd be getting and how many, we



         20   could tell you how long it would take to rebut



         21   them.  But we don't even know --



         22                  THE COURT:  Okay.  Sounds like



         23   you're going to have a report on July 1st or



         24   before July 1st.



         25                  MS. HICKOK:  Well, they're saying
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          1   they might ask for an extension of time.  And they



          2   have not said how many reports we would have.



          3                  THE COURT:  The -- next Monday,



          4   which would be July 1st, is two weeks before



          5   trial.



          6                  MS. HICKOK:  Yes, Your Honor.



          7                  THE COURT:  Reasonably, what's your



          8   best good-faith estimate as to how much time your



          9   expert would need?



         10                  I think they get it beforehand.  I



         11   think they get it beforehand.



         12                  MS. HICKOK:  I understand, Your



         13   Honor.  But --



         14                  THE COURT:  I understand your



         15   problem.



         16                  MS. HICKOK:  Our problem is, if we



         17   have 500 pages that produce on July 1st, of



         18   various people doing various statistical analyses



         19   and complicated analyses, a person going through



         20   that can't possibly do it in 20 hours or 30 hours.



         21                  If they give us a 25-page expert



         22   report or they give us an expert report that is



         23   Mr. Barreto's updated slightly, then we certainly



         24   could do it in a week.



         25                  But asking us how long it will take
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          1   to analyze a complete unknown is very difficult



          2   from our perspective because it is completely



          3   unknown.



          4                  THE COURT:  This would be the basis



          5   for them to request a continuance of trial; you



          6   understand that?



          7                  MS. HICKOK:  Your Honor, if they



          8   can tell us what we would be looking at in terms



          9   of an expert report -- are we looking at one? are



         10   we looking at two? what are the topics? how long



         11   are they going to be? -- that kind of information



         12   would enable me to answer you as to how long it



         13   would take to do a rebuttal.



         14                  THE COURT:  Well, this is another



         15   area I anticipated would come up today.  I can



         16   understand that respondents can't pin themselves



         17   down on the rebuttal report.  I think you get it



         18   at least seven days before trial.



         19                  MR. RUBIN:  Your Honor, may I be



         20   heard?  Just to clarify for the record, at one of



         21   the depositions Mr. Keating asked us who our



         22   experts were going to be.  I told him we hadn't



         23   decided yet.



         24                  However, they, of course, know who



         25   one of our experts is because they've been
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          1   producing directly to that expert the data on the



          2   database matching.  We anticipate having two



          3   experts that would be within Dr. Wecker's area of



          4   expertise, one of whom they already know about,



          5   Dr. Siskin, from BLDS.  That's not a surprise or



          6   state secret.  We already told them that.  They



          7   produced the data.  It's going to be doing



          8   database matching; very similar to what they did



          9   last summer, but doing a better job at it,



         10   hopefully.



         11                  They will also be hearing about,



         12   potentially, from a different, one other expert,



         13   some additional analysis based upon



         14   Dr. Barreto's --



         15                  THE COURT:  Who is this other



         16   expert?



         17                  MR. RUBIN:  It's a Dr. Marker is



         18   likely going to be the expert.  So that's still



         19   being resolved.  But it will be very short



         20   testimony, very short report; not doing a whole



         21   new survey.  It will be based on Dr. Barreto's



         22   work.



         23                  So this was -- should -- could have



         24   been anticipated months ago.  This is one of the



         25   issues that we had with the databases not being
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          1   produced on a timely basis.  The Court's always



          2   envisioned -- it's always been envisioned that



          3   there would be simultaneous exchanges of reports.



          4                  (Indiscernible cross-talk.)



          5                  THE COURT:  A new undisclosed



          6   expert.  I'm a little concerned about that.



          7   You -- both sides disclosed experts.  And now I'm



          8   hearing about somebody for petitioners who has not



          9   yet been disclosed.  I mean, identity is one



         10   thing.  I mean, you can certainly come up with the



         11   identity if you don't have a report yet.



         12                  MR. RUBIN:  As we understood the --



         13   and just to be clear, this is only within the area



         14   of Dr. Wecker.  We probably will have a third



         15   expert on communications as well, Your Honor.  But



         16   all of those, Your Honor, depend upon the work, as



         17   we told -- as we stated when we asked for a



         18   continuance, that all of their work also depends



         19   upon knowing where the database matching ends up;



         20   because who you're communicating with depends on



         21   who doesn't have ID.  So it's all intertwined and



         22   it's very -- so there are lots of different pieces



         23   that need to fall into place, Your Honor.



         24                  THE COURT:  Who's this other



         25   expert?
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          1                  MR. RUBIN:  Dr. Mutz is the



          2   communications expert, Your Honor.



          3                  THE COURT:  Okay.  Well, you need



          4   to disclose the qualifications of these people you



          5   just identified.  And I'm really disappointed with



          6   this.  I'm really disappointed that we're getting



          7   into this problem at the pretrial conference



          8   stage, three weeks before trial.



          9                  So all these things should be



         10   disclosed.  The qualifications of these experts



         11   and the, you know, the names of the experts and



         12   the areas of expertise need to be disclosed within



         13   two days.



         14                  You know, Judge McGinley, I'm sorry



         15   to do this to you, but it looks like after today



         16   there may be problems with this part of discovery.



         17   It may impact the trial date.



         18                  The problem with impacting the



         19   trial date is we have a goal of August the 9th to



         20   complete the testimony at the new hearing and



         21   issue a decision of -- on the preliminary



         22   injunction extension.  So any significant delay of



         23   the trial will also imperil a timely decision on



         24   the preliminary injunction and thus imperil a



         25   timely appeal to the Supreme Court in advance of
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          1   the November election.



          2                  So these problems with expert



          3   discovery impact a year's scheduling.  And that's



          4   what's concerning me and causing grave



          5   disappointment at this stage of the proceedings.



          6                  All right.  So, my fellow jurist,



          7   good luck with this.



          8                  All right.  So getting back to the



          9   agenda, we have -- well, let me try to resolve



         10   this.  I don't see how respondents can issue a



         11   report until they've seen your reports.  The



         12   chances of your getting an extension of time for



         13   these reports, now that I find out that there are



         14   going to be several of them, are pretty slim in my



         15   view, slim to almost none.  I'm not going to



         16   preclude that because that's going to be Judge



         17   McGinley's decision because he will have the final



         18   say about the trial.



         19                  But -- well, I'm disappointed; you



         20   know that.  I don't think I need to keep harping



         21   on that.



         22                  Respondents, you're going to get a



         23   very, very, very short timeline to respond to



         24   these reports.



         25                  MS. HICKOK:  Yes, Your Honor.
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          1                  THE COURT:  There may have to be a



          2   short delay of the trial.  But, honestly, if we



          3   delay the trial more than about a week, we're



          4   really running into problems with everything else



          5   that has been planned for rest of the year on this



          6   case, so I don't want to do it.  And I don't think



          7   the people of Pennsylvania want to this hanging



          8   around forever either.  I think everyone wants



          9   closure on this.  And we're trying to do that.



         10                  MS. HICKOK:  I agree, Your Honor.



         11                  MR. RUBIN:  And, Your Honor, the



         12   petitioners agree that we do not want a, at this



         13   stage, a delay of the trial.  We have worked very



         14   hard to move forward and be prepared for trial.



         15   The schedule of simultaneous expert disclosure was



         16   always sort of envisioned by both parties.



         17                  Dr. Wecker -- we object to having a



         18   report so close to trial from Dr. Wecker, who we



         19   know from previous cases will submit a very



         20   complicated, detailed report that will require us



         21   to work with our experts on the eve of trial to



         22   figure out what it is that Dr. Wecker's saying and



         23   why what he's saying is not accurate.



         24                  So we don't -- there -- the



         25   database is the database.  They've had 16 months
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          1   to do a better match to database and come in and



          2   say, Here's now what the number is.



          3                  THE COURT:  You know what, I am not



          4   persuaded about this late disclosure of database



          5   information.  It's just not persuasive to me



          6   anymore.  Every time I hear from you, it's a



          7   complaint about the compliance of respondents for



          8   discovery.



          9                  At this point, complaining doesn't



         10   help me.  At this point, getting it done helps me.



         11   So pointing fingers is not useful.



         12                  MR. RUBIN:  Understood, Your Honor.



         13   We will plan on getting it done for a July 15th



         14   trial date.



         15                  THE COURT:  All right.  So we've at



         16   least disclosed -- we've at least discussed this



         17   issue of the expert discovery.  And I -- so we --



         18   qualifications need to be exchanged immediately.



         19                  And you're going to have to -- and



         20   I'm speaking to respondents' counsel -- within 24



         21   hours of receipt of the ex- -- of the report,



         22   you're going to have to give us in writing and



         23   give to Judge McGinley in writing your best



         24   estimate of how much time you need to produce a



         25   report, a rebuttal report.
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          1                  MS. HICKOK:  Yes, Your Honor.



          2                  THE COURT:  So you'll have 24 hours



          3   the respond to what you get.  So save a day.  Keep



          4   that day open.



          5                  All right.  Let me just go back to



          6   my agenda here.  Counsel for petitioners, do you



          7   have any more questions of respondents' counsel?



          8                  MR. RUBIN:  No, Your Honor.



          9                  THE COURT:  Is there anything else



         10   you want to bring to my attention -- and Judge



         11   McGinley's attention?



         12                  MR. RUBIN:  No, Your Honor.



         13                  THE COURT:  Okay.  Counsel for



         14   respondents, do you have any questions of counsel



         15   for petitioners?



         16                  MR. KEATING:  Other than those --



         17   you've already identified potential trial



         18   depositions.  How many more do you believe that



         19   you're going to try to identify between now and



         20   trial?



         21                  MS. CLARKE:  There are two



         22   additional witnesses who we hope to be able to



         23   preserve their testimony by video.



         24                  THE COURT:  Are these in the papers



         25   I got Friday?
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          1                  MS. CLARKE:  Yes.



          2                  THE COURT:  These are the same



          3   people?



          4                  MS. CLARKE:  The same people who



          5   are identified as testifying by video.  There were



          6   six altogether.  We've set four trial depositions



          7   so far.  So there are two additional people who we



          8   anticipate testifying by video.



          9                  THE COURT:  It's -- Theresa



         10   Kukowski.



         11                  MS. CLARKE:  Yes.  She's one of the



         12   two that we haven't notified so -- notified them



         13   that we want do that by video deposition.



         14                  THE COURT:  And Patricia Norton?



         15                  MS. CLARKE:  Yes.



         16                  THE COURT:  So those are the two?



         17                  MS. CLARKE:  Well, there are six



         18   altogether that we identified as testifying by



         19   video.



         20                  THE COURT:  These are the two new



         21   ones.



         22                  MS. CLARKE:  No.  Miss Norton is



         23   not one of the new ones.  The other one is a



         24   witness in Philadelphia.  We've notified them of



         25   four, and there are two others that we may or may
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          1   not be taking.



          2                  THE COURT:  All right.  I guess I'm



          3   not getting this.  Do they have all the names?



          4                  MS. CLARKE:  They have all the



          5   names, Your Honor.  All of the names of the people



          6   were disclosed in the witness list that was



          7   exchanged last week.  It's -- they have the names.



          8   And they know we want to take them or present them



          9   by video.



         10                  THE COURT:  Okay.



         11                  MR. RUBIN:  Your Honor --



         12                  THE COURT:  Just bear with me for a



         13   moment, please.  So I understand, do you



         14   anticipate requesting any more depositions to



         15   preserve trial testimony?



         16                  MS. CLARKE:  Yes, we anticipate --



         17                  THE COURT:  I mean of people who



         18   have not already been identified for this purpose.



         19                  MS. CLARKE:  All of the people



         20   who -- the answer's no.  We have identified all of



         21   our witnesses on the witness list.  Everyone on



         22   the witness list has already been identified.



         23   Everyone who we want to preserve testimony has



         24   already been identified, both on the witness list



         25   and previously.
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          1                  It's just that we haven't sent out



          2   the notice for exactly when and where we want to



          3   preserve the testimony for two of the six people.



          4                  THE COURT:  All right.



          5                  MR. RUBIN:  And, Your Honor, on the



          6   filing of that on Friday, that only added a name



          7   for the designated witness for the League of Women



          8   Voters.  We previously just designated an unnamed



          9   person until we found out who it was going to be.



         10                  And then two of the previously



         11   disclosed witnesses, both of them Theresas, one



         12   had been listed as by video and one live, and it



         13   should have been swapped.



         14                  So the Friday was not disclosing



         15   new information.  It was just clarifying.



         16                  THE COURT:  All right.  I will note



         17   on your list you reserve the right to name



         18   additional witnesses.  You may reserve that right,



         19   but I'm not sure the Judge is going to let you do



         20   that.  I certainly haven't agreed to let you



         21   augment your witness list.



         22                  MR. RUBIN:  Understood.



         23                  THE COURT:  Mr. Keating, does that



         24   answer your question?



         25                  MR. KEATING:  It's a, it's a start
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          1   to answering my question concerning the witnesses



          2   identified.  I think another question I have is



          3   this:  We had previously sent out interrogatories



          4   asking you to identify all individuals who haven't



          5   been able to get valid ID and tell us what steps



          6   they took to get such IDs and why they haven't



          7   been able to get them.



          8                  Are you going to provide that,



          9   those response to those interrogatories to us



         10   concerning these witnesses before the depositions?



         11   It could help truncate the depositions quite a



         12   bit, I think.  I think it's information we should



         13   have prior to taking the deposition.



         14                  MR. RUBIN:  We fully responded to



         15   those interrogatories, Your Honor, which were



         16   directed towards the petitioners and what the



         17   petitioners themselves knew, which is where



         18   interrogatories should be directed to.



         19                  These individuals were not people



         20   that are known to the petitioners; rather to



         21   counsel who identified them through their



         22   investigation.  We have -- so there's nothing that



         23   our petitioners can disclose about this.  It's --



         24   they're available for -- they were available for



         25   deposition for discovery purposes.  We'll
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          1   certainly cooperate with respondents if they want



          2   to take discovery depositions before the



          3   preservation depositions.  But we fully responded



          4   to the interrogatory requests already.



          5                  THE COURT:  Okay.  Let me get this



          6   right.  There's been no interrogatory answer



          7   regarding the testimony of these witnesses whose



          8   testimony you seek to preserve by videotape?



          9                  MS. CLARKE:  There has been no



         10   interrogatories answers because the individuals



         11   who we identified were individuals who counsel



         12   identified, counsel located.



         13                  However, out of courtesy and



         14   understanding that the respondents would want to



         15   know who these people are, we, as we located them,



         16   we informed respondents by letter both of the



         17   names, the address -- the names and the substance



         18   of the testimony of each of the individuals who we



         19   have identified.



         20                  So beginning on --



         21                  THE COURT:  The substance of the



         22   testimony seems to be sort of at issue here.  What



         23   did you disclose about that?



         24                  MS. CLARKE:  So, for example, there



         25   is an individual who is infirm and unable to get
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          1   to PennDOT and lacks ID.  There is an individual



          2   who went to PennDOT but who was given the wrong



          3   form and turned away.  So it is, it's a one- or



          4   two- or three-sentence description of the



          5   substance of the person's testimony.



          6                  And there were, there were a series



          7   of four different letters that we sent.  As we



          8   located the individuals and determined that they



          9   would be suitable trial witnesses, we did inform



         10   respondents' counsel.



         11                  MR. KEATING:  Your Honor, they



         12   don't just represent the petitioners who were



         13   named in this suit.  They represent --



         14                  THE COURT:  I'm not buying that



         15   either.



         16                  MR. KEATING:  Okay.



         17                  THE COURT:  But my question to you



         18   is, my question to you is:  Have you received



         19   letters about these witnesses briefly describing



         20   what they're going to testify about?



         21                  MR. KEATING:  No.



         22                  THE COURT:  Well, then, I can't, I



         23   can't solve this now.  Please give them the



         24   letters at least four days, four business days



         25   before the -- it's a he said/she said thing.  I
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          1   don't -- I can't fix this.



          2                  MS. CLARKE:  Your Honor, we'll send



          3   additional copies today.



          4                  THE COURT:  Thank you.  That would



          5   be great.



          6                  Any other questions of petitioners'



          7   counsel from respondents' counsel?



          8                  MR. KEATING:  No, Your Honor.



          9                  THE COURT:  Is there anything else



         10   that you want to bring to my attention?



         11                  MR. KEATING:  Your Honor, the only



         12   other thing we have were questions about a motion



         13   in limine as we're going to the trial, and you



         14   indicated that's not what we're going to be



         15   discussing here.



         16                  THE COURT:  I don't have an answer



         17   for you about motions in limine.  But we are



         18   getting to the part of the pretrial conference



         19   where we may get to that.



         20                  Let's talk about the trial now.



         21                  Petitioners, how long do you think



         22   the trial's going to go?



         23                  MR. RUBIN:  We estimate about five



         24   days for our witnesses.  That depends partially on



         25   how long the trial days are.  I see from the
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          1   decorum order that the first day is going to start



          2   at 1:00 o'clock.  So if they're longer trial days,



          3   it'll be shorter.  And we intend to be very -- as



          4   focused as we can and be very focused on both new



          5   witnesses and previously testifying witnesses.



          6                  We want to clarify that the



          7   Court -- as you instructed, the record that exists



          8   already from the two prior hearings is



          9   incorporated and is already part of this permanent



         10   record on the permanent injunction.



         11                  So we don't intend to repeat that



         12   record unnecessarily and -- or at all -- if it can



         13   be avoided.  So we're estimating with those



         14   caveats about five days.



         15                  THE COURT:  And how much time do



         16   respondents think they need?



         17                  MR. KEATING:  I don't think it



         18   would be more than three days, Your Honor,



         19   assuming they -- they're going to call, I assume,



         20   a lot of our own witnesses as if theirs.  So I



         21   don't anticipate taking that long.



         22                  And we would agree that any prior



         23   testimony in prior hearings is part of the



         24   evidentiary record.



         25                  THE COURT:  Since you mentioned
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          1   that, it's clear that Judge McGinley will be



          2   trying the case, not me.  And I've also offered



          3   him my two law clerks who sat in or everything.



          4                  That's Josh Mazin is my



          5   administrative law clerk.  Lucinda Glinn is a law



          6   clerk here in Harrisburg.  They have seen all the



          7   witnesses.  They've seen all the testimony.



          8   They've heard your arguments.  They know your --



          9   they know counsel.  And I have offered their



         10   institutional memory to Judge McGinley for his



         11   use.



         12                  If there is an objection to the



         13   assignment to Judge McGinley or if there's an



         14   objection to his use of my law clerks, you need to



         15   make that, raise that objection in writing by July



         16   1st.



         17                  It would be my intention to have



         18   nothing to do with this case as of today, quite



         19   frankly.  I anticipate a hard break.  I'm going to



         20   to enter a decorum order.  I may have to enter



         21   something, some sort of discovery resolution order



         22   today.  And that will be it.



         23                  I've already told my law clerks I



         24   don't expect to talk to them about the case.  They



         25   would be totally at the --
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          1                  MR. KEATING:  Mercy?



          2                  THE COURT:  -- at the direction of



          3   Judge McGinley.  But we wanted to give you -- I



          4   mentioned this to counsel before, so I hope it's



          5   not a surprise to you.  But I wanted to give you



          6   an opportunity to object to it if you think



          7   there's something wrong with that proposal.



          8                  It sounds like we've got about



          9   eight days.  I understanding these things can



         10   sometimes be inaccurate.  But I found the



         11   estimates of counsel last year to be very



         12   accurate.  So I, you know, this sounds like a good



         13   estimate.



         14                  This is the courtroom.  I can't



         15   remember if this is the -- the trial will be here.



         16   I can't remember whether the trial was here last



         17   year or whether it was next door.  But I've made



         18   tentative arrangement for rooms to be available



         19   for counsel like last time.



         20                  Now, last year the Commonwealth did



         21   not want a room because you have offices, you



         22   know, a few blocks away.  Mr. Keating, do you want



         23   me to reserve a room for your use right outside --



         24   it may not be on this floor, but it would --



         25                  MR. KEATING:  Like a conference
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          1   room?



          2                  THE COURT:  Right.



          3                  MR. KEATING:  Yes, Your Honor.



          4   We'd appreciate it.



          5                  THE COURT:  Someplace where your



          6   witnesses can sit and, you know...



          7                  MR. KEATING:  We don't have that



          8   many, Your Honor.  We don't need a very big room.



          9                  THE COURT:  Well, then I will make



         10   arrangements for both counsel.  Let me chide the



         11   petitioners a little bit, however, because I'm



         12   going to ask you specifically to return the room



         13   to us in the same condition in which you find it.



         14                  It was a little rough when we got



         15   it back, and my secretary cleaned up the room.  So



         16   I'm pretty sure that's not in Judge McGinley's



         17   secretary's list of duties.  So we're going to ask



         18   you to just give it back to us the way you get it.



         19                  There is also a room right outside



         20   the courtroom for, available for the court



         21   reporter.  I'm assuming, having heard nothing to



         22   contrary, that that was satisfactory for the court



         23   reporter's use.



         24                  I also assume that you are -- that



         25   arrangements have been made for daily copy again?
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          1                  MR. KEATING:  Yes, Your Honor.



          2                  MR. RUBIN:  (Nodded.)



          3                  THE COURT:  I thought it was very



          4   helpful for me to have daily copy.  And I'm sure



          5   Judge McGinley would like daily copy as well, to



          6   the extent it's available at the same time it is



          7   to counsel.



          8                  What was delivered to me last year



          9   was a rough copy, which is fine.  But ultimately



         10   the pagination didn't necessarily follow the



         11   ultimate result, so I couldn't always find what I



         12   wanted when we got the real transcript.  So I



         13   would even say delay it a little bit so that we



         14   get something with an accurate pagination.



         15                  All right.  Let's get back to a



         16   topic that I started to get into at the -- earlier



         17   in the pretrial conference, which is cooperation



         18   by counsel as to disclosure of the witnesses for



         19   the coming day.



         20                  This seemed to work.  I thought you



         21   did a good job.  And I thought it was very



         22   professional.  I'd like you to continue that.  And



         23   I hope that Judge McGinley doesn't have to



         24   interfere with that.



         25                  Judge McGinley, we're getting to
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          1   the part of the pretrial conference where counsel



          2   will want to hear from you about a number of



          3   topics.  They've already mentioned motions in



          4   limine.  And I'm sure they'd like to know your



          5   schedule and how to contact you.



          6                  Is there anything you want to share



          7   with us now?



          8                  JUDGE McGINLEY:  I would like this



          9   thing to start on July 25th.



         10                  THE COURT:  On July 25th or 15th?



         11                  JUDGE McGINLEY:  15th.  I have two



         12   different dates, but the 15th is the date.



         13                  I would like to drive over from



         14   Pittsburgh on Monday morning and start up around



         15   1:00 o'clock, go till 3:30 -- but that's very



         16   flexible.  You'll get one ten-minute break.



         17                  Tuesday through Thursday we'll



         18   start at 9:30, go to 12:00, ten-minute break.



         19   We'll start at 1:00, 1:30 and go to 3:30; not in



         20   stone.  We'll go to 4:00 -- depending upon the



         21   witnesses.  We'll be flexible.



         22                  On Friday, I would like to have a



         23   shortened day to drive over to Pittsburgh.  I



         24   think we could do this, if everybody's accurate,



         25   in eight solid trial days, which would be two
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          1   weeks.  If necessary, I can work on Saturdays; but



          2   I don't anticipate that will be necessary.  And if



          3   necessary, we can go late; but I don't anticipate



          4   that will be necessary.



          5                  I think this thing can be done in



          6   two weeks.  And nothing's perfect, especially at



          7   trial work.  But I intend to move forward.  I



          8   expect you to cooperate and help me in moving



          9   forward to getting this resolved.  And then we'll



         10   get this up to the Supreme Court.



         11                  But if you need me, my chambers are



         12   up there.  My secretary is Terry Barnes.  And just



         13   stop in and get any information you might need to



         14   contact my chambers here in Pittsburgh or me



         15   personally or my clerks.  She'll give you the



         16   names of the two clerks that I'm going to have



         17   pretty much be hands-on.  That's Charles Peron and



         18   Jim Roberts.



         19                  And our door's always open.  We'll



         20   cooperate with you as best we can.



         21                  Anybody have any questions?



         22                  MS. HICKOK:  Your Honor, I



         23   apologize.  It's Alicia Hickok.  I have been



         24   scheduled for several months to present at the



         25   Trial Judges Conference on the 26th, that morning.
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          1   I know you had said that you had hoped to have a



          2   short day in the mornings on both Fridays.  If it



          3   were possible to --



          4                  JUDGE McGINLEY:  I'm sorry.  Not a



          5   short morning on Friday.  I expect to do testimony



          6   until -- throughout the morning and maybe until



          7   1:00 o'clock and then drive back to Pittsburgh on



          8   Fridays.  But that's not written in stone.  What



          9   is your date for presentation?



         10                  MS. HICKOK:  It's the 26th of July.



         11   And I'm presenting at midmorning that morning.



         12                  JUDGE McGINLEY:  Let me get back to



         13   you on that; okay?  Give us a way to communicate



         14   with you.  I want to talk to Judge Simpson, see



         15   what he thinks.  He has a better feel for this



         16   than I do.  But that would cost us -- what is the



         17   day, the 26th?  Is that --



         18                  MS. HICKOK:  That's Friday, Your



         19   Honor.



         20                  JUDGE McGINLEY:  Friday.  And



         21   you're in midmorning?  I'm inclined to grant that.



         22   We'll give you that -- we'll stop -- we'll take



         23   Friday off.



         24                  MS. HICKOK:  Thank you, Your Honor.



         25                  JUDGE McGINLEY:  Okay.  The 26th
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          1   we'll take off.



          2                  MS. HICKOK:  Thank you very much,



          3   Your Honor.



          4                  JUDGE McGINLEY:  Anything further?



          5                  THE COURT:  Judge McGinley, do you



          6   have a preference as far as the marking of



          7   exhibits?



          8                  JUDGE McGINLEY:  I have always in



          9   the past asked counsel to give me a list of



         10   exhibits marked and agreed upon.  If you can do



         11   that -- it sounds as if a lot of these exhibits



         12   are working exhibits that are easily agreed upon



         13   and admitted into evidence.  But I want to know --



         14   if we can do it -- the exhibits numbered and the



         15   witnesses, a list of witnesses, particularly the



         16   expert witnesses that you intend to call.



         17                  THE COURT:  Judge McGinley, do you



         18   have any response to my request for information



         19   about submission of motions in limine?  When do



         20   you want them?



         21                  JUDGE McGINLEY:  When can I get



         22   them?



         23                  THE COURT:  I gather from the



         24   question that you want them as -- you want as much



         25   time as you can get.
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          1                  JUDGE McGINLEY:  At their earliest



          2   convenience.



          3                  THE COURT:  Does that answer your



          4   question?



          5                  MS. HICKOK:  Yes, Your Honor.



          6                  MR. KEATING:  Yes, Your Honor.



          7                  THE COURT:  The sooner the better



          8   is what he's saying.



          9                  All right.  Are there any other



         10   questions for Judge McGinley?



         11                  MR. KEATING:  Yeah.  Just thinking



         12   off the top of my head.  I've been reviewing this



         13   case.  And if there's some way of resolution to



         14   the case between the parties, what role would you



         15   want to take, Judge McGinley, relative to



         16   discussing any parameters in that respect?



         17                  JUDGE McGINLEY:  Why don't you meet



         18   with Judge Simpson for 15, 20 minutes, if Judge



         19   Simpson has that available --



         20                  THE COURT:  I do.



         21                  JUDGE McGINLEY:  -- in his



         22   chambers.  And I could probably hook into his



         23   phone system.  And I know you don't want to



         24   discuss this openly right now.  And I understand



         25   that.  I'm sensitive to that.
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          1                  THE COURT:  Well --



          2                  JUDGE McGINLEY:  Is that okay with



          3   you, Judge?



          4                  THE COURT:  My concern is that, as



          5   the fact finder in a nonjury case, I don't think



          6   you can participate in any of that.  I'm happy to,



          7   I'm happy to meet with counsel right after this,



          8   if for some reason you want to meet.  But I don't



          9   think Judge McGinley can get involved with that.



         10                  MR. RUBIN:  Your Honor, the



         11   petitioners strongly agreed with that.  We were



         12   approached by respondents about --



         13                  THE COURT:  Well, I'll talk --



         14                  MR. RUBIN:  Well, to ask the



         15   question, Your Honor, indelicately, if this goes



         16   to the en banc panel, will you be sitting on the



         17   en banc panel?



         18                  THE COURT:  I will be sitting on



         19   the en banc panel.



         20                  MR. RUBIN:  And that may --



         21                  THE COURT:  Everybody will be



         22   sitting --



         23                  MR. RUBIN:  That was my assumption,



         24   Your Honor, which I think also raises concerns



         25   about any involvement, judicial involvement.  I
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          1   think the best way for any discussions to happen



          2   would be bilateral.  And if there's any area that



          3   we think jointly judicial involvement or a third



          4   party could be helpful in, would be best if both



          5   parties were to approach the Court instead of



          6   doing anything unilaterally and over the



          7   objections of petitioners.



          8                  We'd ask the respondents not to do



          9   this.  We think it's not -- it's more of a



         10   grandstanding approach than a legitimate approach.



         11   We asked them to approach us and talk to us



         12   privately, and we were refused.



         13                  THE COURT:  Well, okay.  So there



         14   we are.



         15                  Clearly, Judge McGinley, as the



         16   fact finder, cannot be involved in anything.  I



         17   don't think it's, it interferes with my ability to



         18   sit as a judge of the law.  But if I become



         19   involved, I would anticipate there's going to be a



         20   motion for recusal, so that I may not be involved



         21   in the posttrial or exceptions --



         22                  JUDGE McGINLEY:  You just might not



         23   be involved.  You can leave it at that.



         24                  THE COURT:  -- posttrial or the



         25   exception procedure.
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          1                  So that's the risk you have in



          2   getting me involved in this.



          3                  But I -- you know, if there's some



          4   way that I could help you in some way, that's --



          5   that would be great.  I would love to move this



          6   along.  But there's risk in having me involved in



          7   it.  Is that a fair summary?



          8                  MR. RUBIN:  Yes, Your Honor.



          9                  THE COURT:  Now, let me just make



         10   sure my notes are accurate.  Here are the things



         11   that I believe I've decided today.



         12                  As far as the -- I'm probably going



         13   to allow the two-hour deposition of -- continued



         14   deposition of Mr. Marks, but I want to take a look



         15   at the, I want to take a look at the transcript.



         16   I will decide that within a day or two.



         17                  As far as the experts go, there



         18   should be an immediate exchange of qualifications



         19   of the experts.  And within 24 hours of receiving



         20   the plaintiffs' expert reports, you, respondents'



         21   counsel, need to give us your best good-faith



         22   estimate as to how much time you need to respond.



         23                  MR. KEATING:  Understood.



         24                  THE COURT:  Rule of thumb with me



         25   would be they get it seven days ahead of trial.
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          1   And if they don't have it at least seven days



          2   ahead of trial, I think you're going to impact the



          3   trial date.  Ultimately, that's going to be Judge



          4   McGinley's decision.  But just know, if you want



          5   more than seven days, if it's going to be



          6   something where -- if disclosed to petitioners



          7   less than seven days before trial, that's going to



          8   be an issue.  So just keep that in mind.



          9                  All right.  These people taking --



         10   the preservation of testimony, you say it's six?



         11                  MS. CLARKE:  Up to six.  Four for



         12   sure and two possible.



         13                  THE COURT:  And immediately you



         14   will disclose the anticipated -- a summary of



         15   their testimony; in other words, two or three



         16   sentences which say, This is what we're going to



         17   be inquiring about.



         18                  MS. CLARKE:  We'll send them



         19   another copy of the letters; yes.



         20                  THE COURT:  And, obviously, this



         21   needs to be done ahead of trial, not like on the



         22   threshold of trial, taking deposition.  Because



         23   that only -- I tend to think that's not fair.  It



         24   tends to distract the other side from trying to do



         25   things.
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          1                  I know issues arise at the last



          2   minute that are unanticipated.  But I would



          3   strongly urge you to use your best efforts to get



          4   this done ahead of trial.



          5                  MS. CLARKE:  We will, Your Honor.



          6   We have an interest in that too.



          7                  THE COURT:  I'm sure you do.



          8                  Have I addressed or at least



          9   identified all the issues that you would want



         10   sorted out before we part company here?



         11                  MR. KEATING:  Your Honor, I'm a



         12   little concerned when opposing counsel say they



         13   will send us, quote, another copy of the letter



         14   unquote, suggesting that they've already



         15   identified the parameters --



         16                  THE COURT:  You know what?



         17                  MR. KEATING:  Okay.



         18                  THE COURT:  I don't want to get to



         19   the blame thing.  I want to get you the



         20   information you want, and I'll just move on.



         21   That's all I want to do.



         22                  MR. KEATING:  Okay.



         23                  THE COURT:  I understand what they



         24   said.  I understand what you said.  I just want



         25   the information exchanged so we can move on.
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          1                  MR. KEATING:  What I'm suggesting



          2   to the Court is the information they provided is



          3   not what we understand that we're looking for.



          4   But, fine.  Thank you.



          5                  THE COURT:  Okay.  Well, the -- I



          6   think you get a couple of sentences of disclosing,



          7   you know, what these people are going to talk



          8   about, a summary.



          9                  MR. KEATING:  Okay.



         10                  THE COURT:  All right.



         11                  MR. RUBIN:  Your Honor, when you



         12   say "immediately," do we have -- we're all



         13   traveling back to various places.  Can it be first



         14   thing tomorrow morning?  Is that immediately



         15   enough for you?



         16                  THE COURT:  That's immediately



         17   enough for me.



         18                  MR. RUBIN:  We'll try to do it



         19   today, but --



         20                  THE COURT:  Actually, there's a



         21   level of mistrust here that I'm a little surprised



         22   about.  You really worked well together last



         23   year -- maybe not together, but you worked well



         24   sort of resolving this.



         25                  And what I'm seeing now is
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          1   something a little bit different, and I don't like



          2   it.  And I'm not trying to say it's one side or



          3   the other side.  But there's just this real arm's



          4   length kind of thing that -- I know this is an



          5   important case for you and your people.



          6                  But ultimately we're professionals



          7   here; we've got to get this done.  And I need you



          8   to help.  I need you to work together to a certain



          9   extent.  I need you to stand a little taller to do



         10   this.  And I don't need the finger-pointing.  And



         11   I'm pretty sure that Judge McGinley isn't going to



         12   want the finger-pointing either.



         13                  So -- I have people that are -- I



         14   have both sides that aren't being as full in



         15   disclosure as I would have expected.  I'm a little



         16   disappointed.  No, I'm a lot disappointed.



         17                  You, you can really mess this up.



         18   You can really mess this up now.  We're right on



         19   the brink of getting this done, and I don't want



         20   to lose it.  That's been my constant message since



         21   we've been on the phone periodically all this



         22   year.  I don't want to lose this.  And I need more



         23   cooperation from you and I need more transparency



         24   from both sides.  So you've got to work a little



         25   harder on this.
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          1                  Having said that, it's been an



          2   honor to serve with you.  I won't miss you.  I'm



          3   more than happy to take a hard break here and give



          4   this to Judge McGinley.  But I've seen some really



          5   good lawyers here.  And I'm an old trial lawyer.



          6   I appreciate good trial work.  I appreciate real



          7   professional work.  And I've seen a lot of it



          8   here.  Let's not forget where we -- you know, how



          9   we got through this last year.



         10                  Is there anything else that I need



         11   to address today?



         12                  There being nothing further to come



         13   before the Court, we stand adjourned until the



         14   call of the crier.



         15                  My law clerks can take a



         16   representative of both sides up to Judge



         17   McGinley's chambers so you can inquire there as



         18   how best to make contact.



         19                  Thank you.  We are adjourned.



         20                  ALL COUNSEL:  Thank you, Your



         21   Honor.



         22                  (Proceedings concluded at 11:01 a.m.)



         23



         24



         25
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1 need to reduplicate. That's how we've done it 1 for ne fromthe remand transcript?

2 always throughout this case. And we would ask for | 2 MB. HCKCK:  Yes, Your Honor.

3 abrief opportunity to -- respondents have said 3 Your Honor, on Septenber 25th he

4 it's the key, critical issue inthis case -- to 4 testified at pages 194 to 197, 198 to 201 -- to

5 really sort of understand it before we cone to 5 236; sorry. 198 to 236. And then on

6 court. 6 Septenber 27th he testified again on pages 495, it

7 THE CORT:  (kay. Let ne just -- 7 looks to 522

8 before | ask respondents to respond, et ne just 8 THE QORT: Wl I, that's his

9 point out that Judge MGnley -- can you hear ne, 9 testinony. But is all the testinmony about this

10  Judge? 10  docurent ?

11 JUDCE MG NLEY:  Yes. 11 M5. HCOKCK: The 25th is entirely

12 THE COURT: Every tine you're 12 about the exceptions, and part of the 27th is.

13 noving papers around, we hear you very well. | 13 THE CORT:  Ckay.

14 don't know where your nicrophone is there, but be |14 M5. HCOKCK:  This isn't all his

15 careful with that. 15 testinony, but it's the parts that contain

16 JUDGE MA@ NLEY:  I'Il be alittle 16 relevant testinony.

17 nore careful. Thanks, Judge. 17 THE CORT: Al right. | think I

18 THE QOURT:  Thanks. 18 understand this issue. |'mprobably going to

19 Anything el se on this issue? 19 allowthe two-hour deposition. | guess it's

20 MR RBIN No, Your Honor. 20 re-re-deposition at this point, but -- so long as

21 THE QOURT:  Wo will speak for 21 it's scheduled in a way not to delay the trial.

22 respondent s? 22 I would like to just reference what

23 MB. HCKCK  Your Honor, Alicia 23 l've seeninthe -- | want to remenber the

24 Hckok. | speak for the respondents on this 24 testinony | heard. The docurent |ooks famliar to

25 matter. 25 me. | think |'ve seenit, or at least part of it,
Page 11 Page 13

1 M. Marks at the remand hearing had | 1 before. So let me just see what we have.

2 testified about this exceptions table. You will 2 Are there other discovery issues of

3 recall that testinony. He was asked in depth 3 which | should be aware?

4 about it. There are people who are on the 4 MR RUWBIN Your Honor, just one

5 exceptions tabl e who were on the exceptions table 5 point interns of the testinonies that you're

6 at the time of the remand hearing that still have 6 going to go back and | ook at and we'll have an

7 not nanaged to get their ID. These are the people | 7 opportunity --

8 that they're talking about who were asked to come 8 THE GOURT:  You' re winning here;

9 back to PennDOT before the process changed. 9 you know that?

10 V¢ did provide an updated table 10 MR RBIN | do understand that,

11  that shows the peopl e who cane into the exceptions |11  Your Honor. The testinony -- this was the

12 process afterwards. But M. Marks was asked quite |12 docunent that was produced in Decenber. And I'm

13 afewquestions at his current depositions about 13  holding up the version that was produced after his

14 the exceptions process. And they are 14 deposition. This docunent, the new version, has a

15 nmischaracterizing that testinony today to tell you |15 lot nore information than what we were previously

16 that there are far nore people wthout their IDs 16  produced.

17 than what he testified to. 17 So, yes, we were -- there was

18 And our position is that discovery |18 testinony about this process in general. V¢ have

19 closed. And M. Marks, as you know, was deposed 19 alot nore information now that wasn't disclosed

20 before the prelimnary injunction, testified at 20 that should have been. So that's just the point |

21 the prelininary injunction, testified at the 21  wanted to make.

22 remand hearing, and then was deposed again. And 22 In terns of discovery, Your Honor,

23 this is sonething that they have known that this 23 there were sone witnesses who we have been able to

24  exceptions process existed since last fall. 24 identify through the matching of the databases,

25 THE CORT: Do you have a reference |25 who we have disclosed on a rolling basis to
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1 respondents. And we're going to want to -- and 1 wanted. But discovery has to end sooner or |later,

2 it's not really discovery; it's nmore of a 2 Judge; and it's already ended.

3 trial-preservation issue. But we're going to want | 3 THE QORT: Al right. | doubt

4 totake trial-preservation depositions for sone of | 4 that I'mgoing to preclude themdoing this if they

5 those witnesses who cannot get to PennDOT, |et 5 give you two weeks' notice; in other words, it's

6 alone cone to Harrisburg to testify. 6 two weeks before trial. So get onit.

7 So that's just one additional issue | 7 M RBIN W' ve already issued

8 that's out there. 8 the notices, Your Honor. And we've also offered,

9 THE CORT: And | noticed that. Is | 9 sinmultaneous, to work with themon scheduling and

10 there any response fromrespondents to the 10  reschedul e themwhenever is convenient.

11  requests for preservation depositions? 11  CQobviously, they have the Attorney General's office

12 MR KEATING Yes, Your Honor. 12 and they al so have outside counsel.

13 Wether they're preservation depositions or 13 THE QOURT:  The -- speaking of

14 regul ar depositions, they were depositions, and 14  witnesses. | guess I'manticipating alittle bit

15 discovery has closed. They've had nore than 15 about the trial itself. M sense |ast year was

16  enough tine to deternmne what wtnesses they want |16 that both sides were able to work out disclosure

17 tocall for the purposes of this trial who may or |17 of what witness woul d be needed on what days. |

18 nmay not have had difficulties getting an ID. 18 don't think | entered any kind of order that

19 If they want to list these 19 reginented that. | don't think it was needed.

20 individuals as witnesses for the trial itself, 20 M/ suggestion to Judge M@ nl ey

21 that's one thing. | object to that too, by the 21 would be to just let you work it out, continue to

22 way. But for the purposes of continuing and doing |22 work it out, because it seemed to work |ast year.

23 depositions three weeks before trial, after 23 Wul d you agree with that?

24  discovery has closed, we don't think it's 24 M5, CLARKE  Yes, Your Honor.

25 appropriate; and we do object toit. 25 MR KEATING Your Honor, two
Page 15 Page 17

1 THE COURT:  Anything el se? 1 things. MNunber one, can we have a sense of how

2 MR KEATING They have al ready 2 long the trial is going to be?

3 issued deposition notices on some of these 3 THE CORT:  Vell, I'Il get to that.

4 witnesses. And | think there's like four of them | 4 |'mjust -- |'mthinking about trial witnesses

5 they' ve noticed for this week alone in different 5 right now Both sides seened to work it out.

6 places. 6 MR KEATING Weéll, do we have a

7 THE CORT: Wl |, you know what, 7 limtation on new w tnesses that they want to cone

8 I'mnore concerned at this point with you 8 up with between now and trial?

9 explaining to nme what the prejudice is to you sort | 9 THE COURT: Al right. Let ne get

10 of procedurally, rather than just saying you think {10 to the trial part of it. Then I'Il save the

11  they're out of tine. 11  resolution of this till we get to the trial part.

12 | understand the idea that 12 Are there any other discovery

13 witnesses who are infirmmay be di scovered as we 13 issues?

14 go along or who have sone sort of probl emthat 14 MR KEATING Your Honor, this is

15 occurs. Is there sone way that -- is there some 15 not discovery. Relative to notions in |imne,

16 reason that you can't accommodate what seens to be |16 we're wondering when is the cut-off point for

17 a professional request to cooperate with 17 those to be filed with the Court.

18 preserving that testinony? 18 THE COURT:  That is sonething that

19 MR KEATING W'd love to 19 Judge MG nley will need to address. So | don't

20 cooperate with the other side, Your Honor. 20 have an answer for you. 1'min the "pre" part of

21  However, we've got three weeks to get ready for 21 ‘"pretrial."

22 trial. W don't yet have their expert report. We |22 MR RUBIN Your Honor, on -- |I'm

23 have to get our expert together. V& have a lot of |23 sorry.

24 things going on and very linmted resources. Tinme |24 MR KEATING (Indicating.)

25 after time we have given themeverything they' ve 25 THE COURT:  Anything el se for
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1 respondents? 1 | did not make arrangenents for an
2 MR KEATING No, Your Honor. 2 overflow courtroombecause we didn't use it after
3 MR RBIN Interns of discovery, 3 the first day of trial, and it just seemed like it
4 | think it's |abeled discovery of experts, Your 4 was not helpful. So other than that and the
5 Honor. Chviously, expert reports are due, 5 novenent or rearrangenent of one paragraph, it's
6 pursuant to the Court's order, on July 1st. And | | 6 exactly the same as the decorumorder we had for
7 believe there's sone |anguage in there, unless 7 the remand hearing.
8 sort of good cause is shown for an extension. 8 I's there any reason why this
9 V¢ are not anticipating asking for 9 DecorumQder 3 can't be signed and filed today?
10 an extension. V@ are pushing our experts very 10 MB. CLARKE  Your Honor, |'m
11 hard to finish their work and get their reports 11 Jennifer Aarke for petitioners. V¢ have no
12 in. | think the July 1st date is -- having that 12 objection. It's fine.
13 date is a notivating factor and is a good hammer 13 MR KEATING None for respondents,
14  to use to make sure it gets done. V¢ anticipate 14 Your Honor.
15 doing that. But as things happen between now and |15 THE QOURT:  Anyone el se in the
16 next Mnday, we may be coning back for a little 16 courtroomthat wants to be heard on the decorum
17 extratinme. But | don't anticipate needing that. 17 order?
18 The ot her di scovery issue on 18 In anticipation for this, our
19 experts is the respondents, in their pretrial 19 prothonotary has been in contact with both the
20 subnission, disclosed Dr. WIIiamWcker, who -- 20 Capitol Police and ACPC  So we'd had sone i nput
21 statistician out in California. And they had 21 fromthem They basically said, "Do what you did
22 language that's a little confusing to us. It 22 last year." So that's what we're going to do.
23 says: Respondents will be rebutting the expert 23 Al right. Now plaintiffs'
24 testinony that has not yet been produced. They 24 counsel, you seemto have at |east one question of
25 will not be offering an expert report other than 25 respondents' counsel with regards to the expert
Page 19 Page 21
1 inrebuttal. 1 disclosure. And as | understood your question, it
2 So it's unclear whether they're 2 was what disclosure, if any, can be antici pated
3 intending to submt an expert report at all; if 3 fromrespondents' -- what expert disclosure, if
4 so, when. Qur understanding of the Court's order 4 any, can be anticipated fromrespondents by the
5 is that expert disclosures are due simltaneously 5 July 1 deadline.
6 onJuly 1st. [If by this |anguage the respondents 6 Is that a fair characterization of
7 are suggesting they're going to subnit it at some 7 your inquiry?
8 other time, petitioners would object tothat. But | 8 M RBIN Yes, Your Honor.
9 it may be a nonissue in terns of the discovery. 9 MB. HCKCX:  Your Honor,
10 O this may be nore of a trial issue. 10 petitioners have consistently refused to disclose
11 THE QORT:  Stick with me. 1"l 11  even who their experts are or what subject their
12 get to the point in our agenda where you can ask 12 experts will be testifying on, taking the position
13 questions of respondents' counsel. | sawthe same |13 that they did not need to put it in the pretrial
14 information you sawin pretrial nenoranda, and | 14 and that it would be disclosed July 1st, when they
15 anticipated sonebody raising it today. So | 15 issue however many expert reports they issue.
16 don't -- that's really a question that | can't 16 Because of the nature of expert
17 answer. It's a question that perhaps the 17  testinony, individual fact w tnesses can only
18 respondents' counsel can answer. So I'll give you |18 counter so much of the expert testinony. Some of
19 an opportunity to ask themthe question. 19 it will be needed to be anal yzed by an expert in
20 MR RBIN Thank you, Your Honor. 20 order to be able to denonstrate the faul tiness
21 THE QOURT:  Decorumorder. 1've 21 that underlies the prenmise and in order to be
22 given you copies of a proposed decorum order. 22 helpful to the Court.
23 It's alnost exactly the sane as last year. This 23 Accordingly, we have retained an
24 doesn't really inpact counsel so much. It inpacts |24 expert wtness for the purpose of analyzing their
25 the people in the gallery, the press. 25 expert reports and testifying as to the flaws in
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1 themso that you woul d be able to understand, and 1 to analyze a conpl ete unknown is very difficult
2 Judge -- the Honorable MG nley woul d be able to 2 fromour perspective because it is conpletely
3 understand the weaknesses in their testinony. 3 unknown.
4 THE CORT: Vel |, you do anticipate | 4 THE COURT:  This woul d be the basis
5 this person will be testifying at trial, then? 5 for themto request a continuance of trial; you
6 M5. H CXKCK:  Yes, Your Honor. 6 understand that?
7 THE CORT: el |, certainly by 7 M. HQKCK  Your Honor, if they
8 July 1st you woul d need to disclose the 8 cantell us what we woul d be looking at in terns
9 qualifications of the expert. 9 of an expert report -- are we |ooking at one? are
10 M5. HCOKCK: W could certainly 10 we looking at two? what are the topics? how | ong
11 disclose the qualifications. But we can't issue a |11 are they going to be? -- that kind of information
12  report because we haven't seen the reports that he {12 would enable nme to answer you as to how long it
13 will rebutting. 13 would take to do a rebuttal .
14 THE QORT:  Well, | think it's fair |14 THE CORT: Wl |, this is another
15 that they see your expert report in advance of 15 area | anticipated would cone up today. | can
16 trial. So how would you propose to resolve this 16 understand that respondents can't pin thensel ves
17  issue? 17 down on the rebuttal report. | think you get it
18 M. HCKCK:  Well, if they told us |18 at least seven days before trial.
19 what reports we'd be getting and how nmany, we 19 MR RBIN Your Honor, may | be
20 could tell you howlong it would take to rebut 20 heard? Just to clarify for the record, at one of
21 them But we don't even know -- 21 the depositions M. Keating asked us who our
22 THE CORT:  Ckay. Sounds |ike 22 experts were going to be. | told himwe hadn't
23 you're going to have a report on July 1st or 23  decided yet.
24 Dpefore July 1st. 24 However, they, of course, know who
25 Ms. HOKCK el I, they're saying 25 one of our experts is because they've been

Page 23 Page 25
1 they mght ask for an extension of time. And they | 1 producing directly to that expert the data on the
2 have not said how many reports we woul d have. 2 database matching. V¢ anticipate having two
3 THE CORT: The -- next Monday, 3 experts that would be within Dr. Wcker's area of
4 which woul d be July 1st, is two weeks before 4 expertise, one of whomthey al ready know about,
5 trial. 5 Dr. Siskin, fromBLDS. That's not a surprise or
6 M. HOKCK  Yes, Your Honor. 6 state secret. \¢ already told themthat. They
7 THE CORT: Reasonably, what's your | 7 produced the data. It's going to be doing
8 best good-faith estinmate as to how nuch tine your 8 database matching, very sinilar to what they did
9 expert woul d need? 9 last summer, but doing a better job at it,
10 | think they get it beforehand. | 10  hopeful ly.
11 think they get it beforehand. 11 They will al so be hearing about,
12 Ms. HCOKCK | understand, Your 12 potentially, froma different, one other expert,
13  Honor. But -- 13 sone additional analysis based upon
14 THE QOURT: | understand your 14 Dr. Barreto's --
15 problem 15 THE COURT:  Who is this other
16 M5. HCOKCK:  Qur problemis, if we |16 expert?
17  have 500 pages that produce on July 1st, of 17 M RBIN It's abD. Mrker is
18 various people doing various statistical analyses |18 likely going to be the expert. So that's still
19 and conplicated anal yses, a person goi ng through 19 being resolved. But it wll be very short
20 that can't possibly do it in 20 hours or 30 hours. |20 testinony, very short report; not doing a whol e
21 If they give us a 25-page expert 21  newsurvey. It will be based on Dr. Barreto's
22 report or they give us an expert report that is 22 work.
23 M. Barreto's updated slightly, then we certainly |23 So this was -- should -- coul d have
24 could do it in a week. 24 been anticipated nonths ago. This is one of the
25 But asking us howlong it will take |25 issues that we had with the databases not being
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1 produced on a tinmely basis. The Court's al ways 1 the Novenber el ection.
2 envisioned -- it's always been envisioned that 2 So these problens with expert
3 there woul d be similtaneous exchanges of reports. 3 discovery inpact a year's scheduling. And that's
4 (I'ndiscernible cross-talk.) 4 what's concerning ne and causi ng grave
5 THE COURT: A new undi scl osed 5 disappointnent at this stage of the proceedings.
6 expert. I'malittle concerned about that. 6 Al right. So, ny fellowjurist,
7 You -- both sides disclosed experts. And nowI'm | 7 good luck with this.
8 hearing about sonebody for petitioners who has not | 8 Al right. So getting back to the
9 yet been disclosed. | mean, identity is one 9 agenda, we have -- well, let me try to resolve
10 thing. | nean, you can certainly come up with the |10 this. | don't see how respondents can issue a
11 identity if you don't have a report yet. 11  report until they've seen your reports. The
12 M RBIN As we understood the -- |12 chances of your getting an extension of time for
13 and just to be clear, thisis only within the area |13 these reports, nowthat | find out that there are
14 of Dr. Veécker. ¢ probably will have a third 14  going to be several of them are pretty slimin ny
15 expert on communications as well, Your Honor. But |15 view slimto alnost none. |'mnot going to
16 all of those, Your Honor, depend upon the work, as |16 preclude that because that's going to be Judge
17 we told -- as we stated when we asked for a 17  Mdnley's decision because he will have the final
18 continuance, that all of their work al so depends 18 say about the trial.
19  upon knowi ng where the database matching ends up; 19 But -- well, I'mdisappointed; you
20 because who you' re comunicating with depends on 20 knowthat. | don't think | need to keep harping
21  who doesn't have ID. Soit's all intertwined and |21 on that.
22 it's very -- so there are lots of different pieces |22 Respondents, you're going to get a
23 that need to fall into place, Your Honor. 23 very, very, very short tineline to respond to
24 THE COURT:  Who' s this other 24 these reports.
25  expert? 25 M5. HOKCK  Yes, Your Honor.
Page 27 Page 29
1 MR RBIN D. Mtz is the 1 THE COURT:  There nay have to be a
2 communi cations expert, Your Honor. 2 short delay of the trial. But, honestly, if we
3 THE CORT:  Ckay. Weéll, you need 3 delay the trial nmore than about a week, we're
4 to disclose the qualifications of these people you | 4 really running into problens with everything el se
5 just identified. And I'mreally disappointed with | 5 that has been planned for rest of the year on this
6 this. I'mreally disappointed that we're getting 6 case, so | don't want to doit. And | don't think
7 intothis problemat the pretrial conference 7 the peopl e of Pennsylvania want to this hangi ng
8 stage, three weeks before trial. 8 around forever either. | think everyone wants
9 So all these things should be 9 closure on this. And we're trying to do that.
10 disclosed. The qualifications of these experts 10 Ms. HOKCK | agree, Your Honor.
11 and the, you know, the nanes of the experts and 11 MR RBIN And, Your Honor, the
12 the areas of expertise need to be disclosed within |12 petitioners agree that we do not want a, at this
13 two days. 13 stage, a delay of the trial. V¢ have worked very
14 You know, Judge MGnley, I'msorry |14 hard to nove forward and be prepared for trial.
15 todothistoyou, but it [ooks |ike after today 15 The schedul e of simltaneous expert disclosure was
16 there may be problens with this part of discovery. |16 always sort of envisioned by both parties.
17 It may inpact the trial date. 17 Dr. Vecker -- we object to having a
18 The probl emwith inpacting the 18 report so close to trial fromDr. \ecker, who we
19 trial date is we have a goal of August the 9th to |19 know fromprevious cases will subnit a very
20 conplete the testinony at the new hearing and 20 conplicated, detailed report that will require us
21 issue a decision of -- on the prelininary 21  to work with our experts on the eve of trial to
22 injunction extension. So any significant delay of |22 figure out what it is that Dr. Wcker's saying and
23 the trial will also inperil a timely decision on 23 why what he's saying is not accurate.
24 the prelimnary injunction and thus inperil a 24 So we don't -- there -- the
25 tinely appeal to the Suprenme Court in advance of 25 database is the database. They've had 16 months
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1 to do a better natch to database and corme in and 1 M5, CLARKE:  Yes.

2 say, Here's now what the nunber is. 2 THE QOURT: These are the sane

3 THE QORT:  You know what, | amnot | 3  peopl e?

4 persuaded about this |ate disclosure of database 4 M5. CLARKE The sane peopl e who

5 information. It's just not persuasive to ne 5 areidentified as testifying by video. There were

6 anynore. Every tine | hear fromyou, it's a 6 six altogether. V¢ ve set four trial depositions

7 conplaint about the conpliance of respondents for 7 sofar. Sothere are two additional people who we

8 discovery. 8 anticipate testifying by video.

9 At this point, conplaining doesn't 9 THE CORT: It's -- Theresa

10 help me. A this point, getting it done helps me. |10  Kukowski .

11 So pointing fingers is not useful. 11 M5, CLARKE Yes. She's one of the

12 MR RUBIN Understood, Your Honor. |12 two that we haven't notified so -- notified them

13 Ve will plan on getting it done for a July 15th 13 that we want do that by video deposition.

14  trial date. 14 THE COURT:  And Patricia Norton?

15 THE QORT: Al right. So we've at |15 MB. CLARKE:  Yes.

16 least disclosed -- we've at |east discussed this 16 THE QORT:  So those are the two?

17 issue of the expert discovery. And | -- sow -- |17 M5, CLARKE \éll, there are six

18 qualifications need to be exchanged i medi ately. 18 altogether that we identified as testifying by

19 And you're going to have to -- and |19 video.

20 I'mspeaking to respondents' counsel -- within 24 |20 THE QOURT: These are the two new

21 hours of receipt of the ex- -- of the report, 21 ones.

22 you're going to have to give us in witing and 22 M. CLARKE MNo. Mss Norton is

23 give to Judge MdAnley in witing your best 23 not one of the new ones. The other one is a

24 estinmate of how much time you need to produce a 24 witness in Philadel phia. V&' ve notified them of

25 report, a rebuttal report. 25 four, and there are two others that we may or may
Page 31 Page 33

1 M5, HCKCK  Yes, Your Honor. 1 not be taking.

2 THE CORT:  So you' Il have 24 hours | 2 THE COURT: Al right. | guess I'm

3 the respond to what you get. So save a day. Keep | 3 not getting this. Do they have all the names?

4 that day open. 4 M5. QLARKE  They have all the

5 Al right. Let me just go back to 5 nanes, Your Honor. Al of the nanes of the people

6 ny agenda here. Counsel for petitioners, do you 6 were disclosed in the witness list that was

7 have any nore questions of respondents' counsel? 7 exchanged | ast week. It's -- they have the nanes.

8 MR RBIN No, Your Honor. 8 And they know we want to take themor present them

9 THE QOURT: |s there anything el se 9 by video.

10 you want to bring to ny attention -- and Judge 10 THE COURT:  Ckay.

11 MGnley's attention? 11 MR RUBIN Your Honor --

12 MR RBIN No, Your Honor. 12 THE QORT:  Just bear with me for a

13 THE CORT:  (kay. Counsel for 13  nonent, please. So | understand, do you

14 respondents, do you have any questions of counsel 14 anticipate requesting any nore depositions to

15 for petitioners? 15 preserve trial testinony?

16 MR KEATING Qher than those -- 16 MB. QLARKE  Yes, we anticipate --

17 you've already identified potential trial 17 THE COURT: | nean of peopl e who

18 depositions. How nmany nore do you believe that 18 have not already been identified for this purpose.

19 you're going to try to identify between now and 19 M5, CLARKE Al of the people

20 trial? 20 who -- the answer's no. \¢ have identified all of

21 MB. CQLARKE  There are two 21 our witnesses on the witness list. Everyone on

22 additional wtnesses who we hope to be able to 22 the witness list has already been identified.

23 preserve their testinony by video. 23  Everyone who we want to preserve testinony has

24 THE QOURT: Are these in the papers |24 already been identified, both on the witness |ist

25 | got Friday? 25 and previously.
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1 [t's just that we haven't sent out 1 certainly cooperate with respondents if they want

2 the notice for exactly when and where we want to 2 to take discovery depositions before the

3 preserve the testinony for two of the six people. 3 preservation depositions. But we fully responded

4 THE CORT: Al right. 4 tothe interrogatory requests already.

5 M RBIN And, Your Honor, onthe | 5 THE CORT: (kay. Let ne get this

6 filing of that on Friday, that only added a name 6 right. There's been no interrogatory answer

7 for the designated witness for the League of Wrmen | 7 regarding the testinmony of these witnesses whose

8 \oters. ¢ previously just designated an unnaned 8 testinony you seek to preserve by videotape?

9 person until we found out who it was going to be. 9 M5. CLARKE: There has been no

10 And then two of the previously 10 interrogatories answers because the individuals

11  disclosed wtnesses, both of them Theresas, one 11 who we identified were individual s who counsel

12 had been listed as by video and one live, and it 12 identified, counsel |ocated.

13 shoul d have been swapped. 13 However, out of courtesy and

14 So the Friday was not disclosing 14 understanding that the respondents woul d want to

15 newinformation. It was just clarifying. 15  know who these people are, we, as we |ocated them

16 THE CORT: Al right. | wll note |16 we informed respondents by letter both of the

17 on your list you reserve the right to name 17 names, the address -- the nanes and the substance

18 additional witnesses. You nay reserve that right, |18 of the testinony of each of the individuals who we

19 but I"'mnot sure the Judge is going to let you do |19 have identified.

20 that. | certainly haven't agreed to let you 20 So beginning on --

21 augnent your witness |ist. 21 THE COURT:  The substance of the

22 MR RUBIN  Understood. 22 testinony seens to be sort of at issue here. Wat

23 THE CORT: M. Keating, does that |23 did you disclose about that?

24 answer your question? 24 M5, CLARKE So, for exanple, there

25 M KEATING It's a, it's astart |25 s anindividual who is infirmand unable to get
Page 35 Page 37

1 to answering ny question concerning the witnesses 1 to PennDOT and lacks ID. There is an individual

2 identified. | think another question | have is 2 who went to PennDOT but who was given the wong

3 this: W had previously sent out interrogatories 3 formand turned anay. So it is, it's a one- or

4 asking you to identify all individuals who haven't | 4 two- or three-sentence description of the

5 been able to get valid ID and tell us what steps 5 substance of the person's testinony.

6 they took to get such IDs and why they haven't 6 And there were, there were a series

7 been able to get them 7 of four different letters that we sent. As we

8 Are you going to provide that, 8 located the individuals and determined that they

9 those response to those interrogatories to us 9 would be suitable trial witnesses, we did inform

10 concerning these witnesses before the depositions? |10 respondents' counsel.

11 It could help truncate the depositions quite a 11 MR KEATING Your Honor, they

12 bit, I think. | think it's information we should |12 don't just represent the petitioners who were

13  have prior to taking the deposition. 13 named in this suit. They represent --

14 MR RBIN W fully responded to 14 THE COURT:  |'mnot buying that

15 those interrogatories, Your Honor, which were 15 either.

16 directed towards the petitioners and what the 16 MR KEATING Ckay.

17 petitioners thensel ves knew, which is where 17 THE COURT:  But ny question to you

18 interrogatories should be directed to. 18 is, ny question to you is: Have you received

19 These individual s were not people 19 letters about these witnesses briefly describing

20 that are known to the petitioners; rather to 20 what they're going to testify about?

21 counsel who identified themthrough their 21 MR KEATING No.

22 investigation. W& have -- so there's nothing that |22 THE CORT:  Véll, then, | can't, |

23 our petitioners can disclose about this. It's-- |23 can't solve this now P ease give themthe

24 they're available for -- they were available for 24 letters at least four days, four business days

25 deposition for discovery purposes. V¢ |l 25 before the -- it's a he said/she said thing. |
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Page 38

Page 40

1 don't -- | can't fix this. 1 that, it's clear that Judge MGnley will be
2 M5. CLARKE  Your Honor, we'll send | 2 trying the case, not ne. And |'ve also offered
3 additional copies today. 3 himny two law clerks who sat in or everything.
4 THE CORT:  Thank you. That woul d 4 That's Josh Mazin is ny
5 be great. 5 admnistrative lawclerk. Lucinda Qinnis alaw
6 Any other questions of petitioners' 6 clerk here in Harrisburg. They have seen all the
7 counsel fromrespondents' counsel ? 7 witnesses. They've seen all the testinony.
8 MR KEATING No, Your Honor. 8 They've heard your arguments. They know your --
9 THE CORT: Is there anything el se 9 they know counsel. And | have offered their
10 that you want to bring to ny attention? 10 institutional nenory to Judge MGAnley for his
11 MR KEATING Your Honor, the only |11 use.
12 other thing we have were questions about a notion |12 If there is an objection to the
13 inlimne as we're going to the trial, and you 13 assignment to Judge MGnley or if there's an
14 indicated that's not what we're going to be 14 objection to his use of ny law clerks, you need to
15  discussing here. 15 make that, raise that objection in witing by July
16 THE QORT: | don't have an answer |16  1st.
17 for you about notions in limne. But we are 17 It would be ny intention to have
18 getting to the part of the pretrial conference 18 nothing to do with this case as of today, quite
19 where we may get to that. 19 frankly. | anticipate a hard break. |'mgoing to
20 Let's talk about the trial now 20 to enter a decorumorder. | nay have to enter
21 Petitioners, howlong do you think |21 sonething, sone sort of discovery resolution order
22 the trial's going to go? 22 today. And that will beit.
23 M RBIN W estinmate about five |23 |'ve already told ny law clerks |
24 days for our wtnesses. That depends partially on |24 don't expect to talk to themabout the case. They
25 howlong the trial days are. | see fromthe 25 would be totally at the --

Page 39 Page 41
1 decorumorder that the first day is going to start | 1 MR KEATING Mercy?
2 at 1:00 o'clock. Soif they're longer trial days, 2 THE COURT: -- at the direction of
3 it'll be shorter. And we intend to be very -- as 3 Judge MGnley. But we wanted to give you -- |
4 focused as we can and be very focused on both new | 4 nentioned this to counsel before, so | hope it's
5 witnesses and previously testifying wtnesses. 5 not asurprise to you. But | wanted to give you
6 V& want to clarify that the 6 an opportunity to object toit if you think
7 CQourt -- as you instructed, the record that exists | 7 there's something wong wth that proposal.
8 already fromthe two prior hearings is 8 It sounds |ike we've got about
9 incorporated and is already part of this permanent | 9 eight days. | understanding these things can
10 record on the perrmanent injunction. 10 sonetines be inaccurate. But | found the
11 So we don't intend to repeat that 11 estimates of counsel last year to be very
12 record unnecessarily and -- or at all -- if it can |12 accurate. So I, you know, this sounds |ike a good
13 be avoided. So we're estimating with those 13 estinmate.
14 caveats about five days. 14 This is the courtroom | can't
15 THE GOURT:  And how nuch time do 15 remenber if thisis the -- the trial wll be here.
16  respondents think they need? 16 | can't renenber whether the trial was here |ast
17 MR KEATING | don't think it 17 year or whether it was next door. But |'ve nade
18 would be nore than three days, Your Honor, 18 tentative arrangenent for roons to be available
19 assuming they -- they're going to call, | assune, 19 for counsel like last tine.
20 alot of our own witnesses as if theirs. So | 20 Now, |ast year the Commonweal th did
21 don't anticipate taking that |ong. 21 not want a room because you have of fices, you
22 And we woul d agree that any prior 22 know, a few blocks away. M. Keating, do you want
23 testinony in prior hearings is part of the 23 me to reserve a roomfor your use right outside --
24 evidentiary record. 24 it may not be on this floor, but it would --
25 THE QORT:  Since you mentioned 25 MR KEATING Like a conference
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Page 44

1 roon? 1 the part of the pretrial conference where counsel

2 THE QORT: R ght. 2 wll want to hear fromyou about a nunber of

3 MR KEATING Yes, Your Honor. 3 topics. They've already nentioned motions in

4 W' d appreciate it. 4 limne. And I'msure they' d like to know your

5 THE QOURT:  Sonepl ace where your 5 schedul e and how to contact you.

6 witnesses can sit and, you know. .. 6 I's there anything you want to share

7 MR KEATING W don't have that 7 with us now?

8 nmany, Your Honor. ¢ don't need a very big room 8 JUDE MA@ NLEY: | would like this

9 THE CORT: Vel 1, then | wll nake 9 thing to start on July 25th.

10 arrangenents for both counsel. Let ne chide the 10 THE CORT: O July 25th or 15th?

11 petitioners a little bit, however, because I'm 11 JUDGE M@ NLEY:  15th. | have two

12 going to ask you specifically to return the room 12 different dates, but the 15th is the date.

13 towus in the sane condition in which you find it. 13 | would like to drive over from

14 It was a little rough when we got 14 Pittsburgh on Mnday norning and start up around

15 it back, and ny secretary cleaned up the room So |15 1:00 o'clock, go till 3:30 -- but that's very

16 I'mpretty sure that's not in Judge MG nley's 16 flexible. You'll get one ten-ninute break.

17 secretary's list of duties. So we're going to ask |17 Tuesday through Thursday we'l|

18 you to just give it back to us the way you get it. |18 start at 9:30, go to 12:00, ten-mnute break.

19 There is also aroomright outside |19 W'Il start at 1:00, 1:30 and go to 3:30; not in

20 the courtroomfor, available for the court 20 stone. W'|l go to 4:00 -- depending upon the

21 reporter. |'massumng, having heard nothing to 21 witnesses. W'l be flexible.

22 contrary, that that was satisfactory for the court |22 O Friday, | would like to have a

23 reporter's use. 23 shortened day to drive over to Pittsburgh. |

24 | also assune that you are -- that |24 think we could do this, if everybody' s accurate,

25 arrangenents have been nmade for daily copy again? |25 ineight solid trial days, which would be tw
Page 43 Page 45

1 MR KEATING Yes, Your Honor. 1 weeks. |If necessary, | can work on Saturdays; but

2 MR RBIN (Nodded.) 2 | don't anticipate that will be necessary. And if

3 THE COURT: | thought it was very 3 necessary, we can go late; but | don't anticipate

4  helpful for me to have daily copy. And |'msure 4 that will be necessary.

5 Judge MGnley would like daily copy as well, to 5 I think this thing can be done in

6 the extent it's available at the sane tine it is 6 two weeks. And nothing's perfect, especially at

7 to counsel. 7 trial work. But I intend to nmove forward. |

8 Wiat was delivered to ne |ast year 8 expect you to cooperate and hel p ne in noving

9 was a rough copy, which is fine. But ultinately 9 forward to getting this resolved. And then we'll

10 the pagination didn't necessarily followthe 10 get this up to the Suprene Court.

11 ultimate result, so | couldn't always find what | 11 But if you need ne, ny chanbers are

12 wanted when we got the real transcript. So | 12 up there. M secretary is Terry Barnes. And just

13 would even say delay it alittle hit so that we 13 stop in and get any information you mght need to

14  get sonmething with an accurate pagination. 14 contact ny chanbers here in PFittsburgh or me

15 Al right. Let's get back to a 15 personally or ny clerks. She'll give you the

16 topic that | started to get into at the -- earlier |16 nanes of the two clerks that 1'mgoing to have

17 inthe pretrial conference, which is cooperation 17 pretty much be hands-on. That's Charles Peron and

18 by counsel as to disclosure of the witnesses for 18 JimRoberts.

19 the comng day. 19 And our door's al ways open. Veé'll

20 This seenmed to work. | thought you |20 cooperate with you as best we can.

21 did agood job. And | thought it was very 21 Anybody have any questions?

22 professional. 1'd like you to continue that. And |22 MB. HCKCK:  Your Honor, |

23 | hope that Judge MG nley doesn't have to 23 apologize. It's Alicia Hckok. | have been

24  interfere with that. 24 schedul ed for several nonths to present at the

25 Judge MG nley, we're getting to 25 Trial Judges Conference on the 26th, that norning.
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Page 46 Page 48
1 | knowyou had said that you had hoped to have a 1 JUDCE MA@ NLEY: At their earliest
2 short day in the nornings on both Fridays. |If it 2 conveni ence.
3 were possible to -- 3 THE QOURT: Does that answer your
4 JUDCE MA@ NLEY: ['msorry. Not a 4 question?
5 short norning on Friday. | expect to do testimony | 5 M. HOKCK  Yes, Your Honor.
6 until -- throughout the norning and naybe until 6 MR KEATING Yes, Your Honor.
7 1:.00 o' clock and then drive back to Pittsburgh on 7 THE COURT:  The sooner the better
8 Fridays. But that's not witten in stone. Wat 8 is what he's saying.
9 is your date for presentation? 9 Al right. Are there any other
10 M. HCKCK: It's the 26th of July. |10 questions for Judge Md nl ey?
11  And I'mpresenting at mdmorning that norning. 11 MR KEATING Yeah. Just thinking
12 JUDGE MA@ NLEY: Let ne get back to |12 off the top of ny head. |'ve been reviewing this
13 you on that; okay? Gve us a way to communicate 13 case. And if there's sone way of resolution to
14  with you. | want to talk to Judge S npson, see 14 the case between the parties, what role would you
15 what he thinks. He has a better feel for this 15 want to take, Judge MQAnley, relative to
16 than | do. But that would cost us -- what is the |16 discussing any paraneters in that respect?
17 day, the 26th? Is that -- 17 JUDGE MA@ NLEY: Wiy don't you neet
18 M. HCKXX:  That's Friday, Your 18 with Judge Sinpson for 15, 20 mnutes, if Judge
19  Honor. 19 Sinpson has that available --
20 JUDE MA@ NLEY: Friday. And 20 THE QORT: | do.
21 you'rein mdnorning? I'minclined to grant that. |21 JUDCE MA@ NLEY:  -- in his
22 \'Il give you that -- we'll stop -- we'll take 22 chanbers. And | coul d probably hook into his
23 Friday off. 23 phone system And | know you don't want to
24 M. HOKCK  Thank you, Your Honor. |24 discuss this openly right now And | understand
25 JUDGE MA@ NLEY: Ckay. The 26th 25 that. I'msensitive to that.

Page 47 Page 49
1 we'll take off. 1 THE QORT: el --
2 M. HQKCK  Thank you very much, 2 JUDGE MA@ NLEY: Is that okay with
3 Your Honor. 3 you, Judge?
4 JUDCE MG NLEY:  Anything further? 4 THE COURT: M concern is that, as
5 THE COURT:  Judge MG nley, do you 5 the fact finder in a nonjury case, | don't think
6 have a preference as far as the marking of 6 you can participate in any of that. |'mhappy to,
7 exhibits? 7 I'mhappy to neet with counsel right after this,
8 JUDGE MA@ NLEY: | have always in 8 if for some reason you want to meet. But | don't
9 the past asked counsel to give ne a list of 9 think Judge MG nley can get involved with that.
10 exhibits marked and agreed upon. |If you can do 10 MR RBIN Your Honor, the
11 that -- it sounds as if a lot of these exhibits 11 petitioners strongly agreed with that. W& were
12 are working exhibits that are easily agreed upon 12 approached by respondents about --
13 and admtted into evidence. But | want to know -- |13 THE CORT:  Well, I'll talk --
14 if wecandoit -- the exhibits nunbered and the 14 MR RBIN Wll, to ask the
15 witnesses, a list of witnesses, particularly the 15 question, Your Honor, indelicately, if this goes
16  expert witnesses that you intend to call. 16 to the en banc panel, wll you be sitting on the
17 THE COURT:  Judge MG nley, do you |17 en banc panel ?
18 have any response to ny request for information 18 THE CORT: | will be sitting on
19 about submssion of notions in limne? Wen do 19 the en banc panel.
20  you want then? 20 M RBIN And that may --
21 JUDGE MA@ NLEY: Wen can | get 21 THE QOURT:  Everybody will be
22 then? 22 sitting --
23 THE CORT: | gather fromthe 23 MR RBIN That was ny assunption,
24 question that you want themas -- you want as much |24  Your Honor, which | think al so rai ses concerns
25 tinme as you can get. 25 about any involvenent, judicial involverent. |
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Page 50

Page 52

1 think the best way for any discussions to happen 1 AMdif they don't have it at |east seven days
2 would be bilateral. And if there's any area that 2 ahead of trial, | think you're going to inpact the
3 wethink jointly judicial involvenent or athird 3 trial date. Utimtely, that's going to be Judge
4 party could be helpful in, would be best if both 4 MGAnley's decision. But just know if you want
5 parties were to approach the Court instead of 5 nore than seven days, if it's going to be
6 doing anything unilaterally and over the 6 sonething where -- if disclosed to petitioners
7 objections of petitioners. 7 less than seven days before trial, that's going to
8 V@' d ask the respondents not to do 8 be an issue. So just keep that in nind.
9 this. W thinkit'snot -- it's nore of a 9 Al right. These people taking --
10 grandstandi ng approach than a legitimte approach. |10 the preservation of testinony, you say it's six?
11 W asked themto approach us and talk to us 11 M. CLARKE W to six. Four for
12 privately, and we were refused. 12 sure and two possi bl e.
13 THE QOURT: Wl |, okay. So there 13 THE QOURT:  And immedi ately you
14 we are. 14  wll disclose the anticipated -- a sunmary of
15 Qearly, Judge MG nley, as the 15 their testinony; in other words, two or three
16 fact finder, cannot be involved in anything. | 16  sentences which say, This is what we're going to
17 don't think it's, it interferes with ny ability to |17 be inquiring about.
18 sit as a judge of the law But if | becone 18 MB. QLARKE  W¢'Il send them
19 involved, | would anticipate there's going to be a |19 another copy of the letters; yes.
20 nmotion for recusal, so that | may not be involved |20 THE COURT:  And, obviously, this
21 inthe posttrial or exceptions -- 21 needs to be done ahead of trial, not like on the
22 JUDCE MA@ NLEY:  You just might not |22 threshold of trial, taking deposition. Because
23 be involved. You can leave it at that. 23 that only -- | tend to think that's not fair. It
24 THE COURT: -- posttrial or the 24 tends to distract the other side fromtrying to do
25 exception procedure. 25 things.

Page 51 Page 53
1 So that's the risk you have in 1 | know issues arise at the |ast
2 getting me involved in this. 2 mnute that are unanticipated. But | would
3 But | -- you know, if there's sone 3 strongly urge you to use your best efforts to get
4 way that | could help you in sone way, that's -- 4 this done ahead of trial.
5 that would be great. | would love to nove this 5 M5, CLARKE W will, Your Honor.
6 along. But there's risk in having ne involved in 6 \¢ have an interest in that too.
7 it. Isthat afair sumary? 7 THE QORT:  |'msure you do.
8 MR RUBIN Yes, Your Honor. 8 Have | addressed or at |east
9 THE COURT:  Now, let ne just nake 9 identified all the issues that you woul d want
10 sure ny notes are accurate. Here are the things 10 sorted out before we part conpany here?
11 that | believe |'ve decided today. 11 MR KEATING Your Honor, |'ma
12 As far as the -- I'"mprobably going |12 [little concerned when opposing counsel say they
13 to allowthe two-hour deposition of -- continued 13  wll send us, quote, another copy of the letter
14  deposition of M. Marks, but | want to take a ook |14 unquote, suggesting that they' ve already
15 at the, | want to take a look at the transcript. 15 identified the paraneters --
16 | will decide that within a day or two. 16 THE QOURT:  You know what ?
17 As far as the experts go, there 17 MR KEATING (kay.
18 shoul d be an i nmedi ate exchange of qualifications |18 THE CORT: | don't want to get to
19 of the experts. And within 24 hours of receiving |19 the blame thing. | want to get you the
20 the plaintiffs' expert reports, you, respondents' 20 information you want, and I'Il just nove on.
21  counsel, need to give us your best good-faith 21 That's all | want to do.
22 estimate as to how much tinme you need to respond. |22 MR KEATING Ckay.
23 MR KEATING Unhder st ood. 23 THE GOURT: | understand what they
24 THE QORT: Rule of thumb with ne 24 said. | understand what you said. | just want
25 would be they get it seven days ahead of trial. 25 the infornation exchanged so we can nmove on.
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Page 56

1 MR KEATING What |' msuggesting 1 Having said that, it's been an
2 tothe Court is the information they provided is 2 honor to serve with you. | won't mss you. |'m
3 not what we understand that we're | ooking for. 3 nore than happy to take a hard break here and give
4 But, fine. Thank you. 4 this to Judge MGnley. But |'ve seen sone really
5 THE CORT:  Ckay. Well, the -- | 5 good lawyers here. And |'man old trial |awyer.
6 think you get a couple of sentences of disclosing, | 6 | appreciate good trial work. | appreciate real
7 you know, what these people are going to talk 7 professional work. And I've seen a lot of it
8 about, a summary. 8 here. Let's not forget where we -- you know, how
9 MR KEATING (kay. 9 we got through this last year.
10 THE CORT: Al right. 10 I's there anything el se that | need
11 MR RUBIN Your Honor, when you 11  to address today?
12 say "imediately," do we have -- we're all 12 There being nothing further to conme
13 traveling back to various places. Can it be first |13 before the Court, we stand adj ourned until the
14 thing tonorrow norning? Is that inmediately 14 call of the crier.
15  enough for you? 15 M/ law clerks can take a
16 THE QOURT:  That's imrediately 16 representative of both sides up to Judge
17  enough for ne. 17 MGnley's chanbers so you can inquire there as
18 MR RBIN W'II trytodoit 18  how best to make contact.
19 today, but -- 19 Thank you. \¢ are adj our ned.
20 THE CORT:  Actually, there's a 20 ALL CONSEL:  Thank you, Your
21 level of mstrust here that I'ma little surprised |21  Honor.
22 about. You really worked well together [ast 22 (Proceedings concluded at 11:01 a.m)
23 year -- maybe not together, but you worked well 23
24 sort of resolving this. 24
25 And what |'mseeing now is 25
Page 55 Page 57
1 sonething alittle bit different, and | don't like | 1 CERTIFI CATI ON
2 it. And I'mnot trying to say it's one side or 2
3 the other side. But there's just this real arms 3
4 length kind of thing that -- | knowthis is an 4 I, ADAMD. MLLER Registered
5 inportant case for you and your peopl e. 5 Professional Reporter, certify that the foregoing is
6 But ultimately we're prof essi onal s 6 atrue and accurate transcript of the foregoing
7 here; we've got to get this done. And | need you 7 proceedings, at the time, place and on the date
8 tohelp. | need you to work together to a certain | 8 herein before set forth.
9 extent. | need you to stand a little taller to do | © I further certify that | am neither
10 this. Anxd | don't need the fi nger_poi nti ng. And 10 attorney nor counsel for, not related to nor enployed
11 |'mpretty sure that Judge M:Gnleyisn't going to |11 by any of the parties to the action in which this
12 want the finger-pointing either. 12 hearing was taken; further, that | amnot a relative
13 S -- | have pe0p| e that are -- | 13 or enployee of any attorney or counsel enployed in
14 have both sides that aren't bei ng as full in 14 this case, nor am| financially interested in this
15 disclosure as | would have expected. |'ma little |15 action
16 disappointed. MNo, I'ma lot disappointed. 16
17 You, you can really ness this up. 17 Q D_W__\
18 You can really nmess this up now V' re right on 18
19 the brink of getting this done, and | don't want 19  AdamD. Ml ler
20 toloseit. That's been ny constant nessage since |20 Registered Professional Reporter, Notary Public
21 we've been on the phone periodically all this 21
22 year. | don't want to lose this. And | need nore |22
23 cooperation fromyou and | need nore transparency |23
24  fromboth sides. So you' ve got to work a little 24
25 harder on this. 25
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          1                  THE COURT:  Good morning.



          2                  ALL COUNSEL:  Good morning, Your



          3   Honor.



          4                  THE COURT:  It's Monday, June 24,



          5   2013.  It's about 10:00 a.m.  We're here for a



          6   pretrial conference in the Applewhite matter, the



          7   voter ID case.



          8                  As you probably know by now, there



          9   is a judge who's been assigned to handle the



         10   trial.  That's Judge McGinley.  He is available to



         11   us, I believe, by video conference.  He is in his



         12   home chambers in Pittsburgh, as far as I can tell.



         13                  There he is.  I see him on the --



         14                  JUDGE McGINLEY:  How are you,



         15   Judge?



         16                  THE COURT:  I see him on the screen



         17   now.



         18                  Judge McGinley is a -- he has the



         19   longest priority of commission in the Commonwealth



         20   Court.  That means he would be the most senior



         21   commissioned judge.  He is also --



         22                  JUDGE McGINLEY:  The oldest.



         23                  THE COURT:  I was careful not to



         24   say that.



         25                  He actually is not the oldest, as
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          1   far as I can tell.  But he has the most senior



          2   priority of commission.  He's also the president



          3   judge of the Court of Judicial Discipline.  So we



          4   pretty much leave him alone and let him do



          5   whatever he wants to do.  So when we get to the



          6   trial part of the pretrial conference, Judge



          7   McGinley will be in contact with you.



          8                  It's my understanding that we are



          9   on track to start the trial in three weeks, which



         10   would mean Monday, July 15th.  I think he'd like



         11   to start a little bit later, maybe 1:00 or 1:30.



         12   He'll explain that to you.  So Judge McGinley --



         13   when we get to the trial part, Judge McGinley will



         14   discuss with you the nuts and bolts of the trial



         15   itself.



         16                  This is the agenda for today.  I'd



         17   like to talk to you about the pleadings, where we



         18   are with the pleadings.  I'd like to talk to you



         19   about discovery.  I gather there's at least one



         20   discovery issue that I need to address.



         21                  I will talk to you about the



         22   proposed decorum order.  I gave you a copy of



         23   that.  It's almost exactly the same as the last



         24   decorum order.  And I don't expect it to be very



         25   controversial.

�
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          1                  Then I will address petitioners'



          2   counsel and see if you have any questions of



          3   respondents' counsel or if there's anything else



          4   you want to bring to my attention.  I'll make the



          5   same offer to respondents' counsel and then get to



          6   the trial.



          7                  Please -- I thought today was to be



          8   the close of the pleadings.  Are we on track to



          9   close the pleadings?  Let me ask petitioners'



         10   counsel first.  I know it's not your pleading



         11   that's outstanding.  But is there anything you



         12   want to say about the pleadings.



         13                  MR. RUBIN:  No, Your Honor.



         14                  THE COURT:  Who will speak for



         15   respondents' counsel?



         16                  MR. KEATING:  Timothy Keating, Your



         17   Honor.



         18                  THE COURT:  All right.



         19                  MR. KEATING:  We are ready to file



         20   our answer to the amended petition today.



         21                  THE COURT:  Okay.  Are there any



         22   problems with the pleadings that I'm going to need



         23   to deal with?



         24                  MR. KEATING:  Well, we are going to



         25   put in some new matter along with our responses,

�
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          1   but...



          2                  THE COURT:  Okay.  My sense is



          3   there's nothing about the pleadings that's really



          4   going to need to delay anything.  Even if there is



          5   new matter in here, I think we pretty much know



          6   what's -- where we're going, as far as the



          7   pleadings go.  So...



          8                  And I haven't heard anything yet



          9   that's makes me think that it's going to change



         10   our schedule.



         11                  All right.  Let's get to a bigger



         12   issue:  discovery.  I know petitioners have a



         13   issue regarding discovery because I received



         14   something Friday.  So there's a question about --



         15   there's an application for me to continue the



         16   deposition of Jonathan Marks.



         17                  Could you flesh that out for me.



         18   Who will speak for -- counsel.



         19                  MR. RUBIN:  For petitioners,



         20   Michael Rubin, Your Honor.  And good morning, Your



         21   Honor, by video conference.



         22                  This is a very narrow issue but a



         23   very critical issue to the Court.  Jonathan Marks,



         24   as you know, is -- his official title is



         25   commissioner of the Bureau of Commissions,

�
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          1   Elections, and Legislation, Department of State.



          2   He runs the elections, as you know.  You've seen



          3   him many times; I'm sure.



          4                  This relates to testimony that he



          5   gave at his deposition in this case that was just



          6   taken and specifically concerning the Department



          7   of State identification, which is what the



          8   respondents have identified as the, essentially



          9   the cure for the constitutional problems that the



         10   photo ID law raises.  And one of questions is who



         11   can get this ID and whether it can be gotten



         12   easily.



         13                  The evidence has shown that it



         14   can't be obtained easily.  One in eight people



         15   that go to get it are turned away without the ID,



         16   for various reasons.  And those people are put



         17   into what's called an exception process.



         18                  And I have a printout here of a



         19   document that was produced after Mr. Marks'



         20   deposition that goes through in a lot of the



         21   detail, what the story is for why those people did



         22   not receive the ID initially and for -- there are



         23   over 600 names on here -- why many of them still



         24   have not received the ID.



         25                  Some of them, as of April and March
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          1   of this year, were sent letters saying, Go back to



          2   PennDOT now, finally, after six months to get an



          3   ID.  They weren't mailed the ID like they were



          4   told -- we were told they would be at the last



          5   hearing.



          6                  We have a lot of questions about



          7   this.  This was responsive to our discovery



          8   request.  It should have been produced initially.



          9   It should have been produced before the deposition



         10   was done.  We learned about it -- and we had a



         11   smaller version of it that was produced.



         12   Mr. Marks told us there was a larger, more updated



         13   version.



         14                  We asked for that at the



         15   deposition.  It was produced.  It was printed the



         16   day after the deposition but wasn't produced to us



         17   for a week later, on the Friday before discovery



         18   closed.



         19                  So we would like an opportunity, on



         20   this critical part of the case, to take a very



         21   short, focused deposition to understand what this



         22   evidence is, why some of it appears to be



         23   internally inconsistent --



         24                  THE COURT:  May I ask you to pause



         25   for a moment?

�
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          1                  MR. RUBIN:  Absolutely, Your Honor.



          2                  THE COURT:  What do you mean by



          3   "short"?



          4                  MR. RUBIN:  Obviously -- I would



          5   say we could be done in two hours; probably closer



          6   to one hour.  Obviously, it is a large document.



          7   It goes -- I can hand up a copy if you like, Your



          8   Honor.  But it goes through one set of columns,



          9   and then more columns and more columns.  So there



         10   would be some just time explaining what the



         11   columns are, which just takes some time.



         12                  But we identified in our motion the



         13   four key questions we want to understand what



         14   the -- why we're seeing what we're seeing in here.



         15   So I'm thinking under two hours we could be done.



         16                  Just for context, you gave us 24



         17   hours to finish up depositions.  We didn't come



         18   close to using anywhere near that 24 hours.  We



         19   have taken --



         20                  THE COURT:  So you banked some?



         21                  MR. RUBIN:  Well, I wouldn't put it



         22   that way, Your Honor.  But if that's the way Your



         23   Honor would like to think of it...



         24                  Hopefully respondents would agree



         25   we took short, focused depositions.  We didn't

�
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          1   need to reduplicate.  That's how we've done it



          2   always throughout this case.  And we would ask for



          3   a brief opportunity to -- respondents have said



          4   it's the key, critical issue in this case -- to



          5   really sort of understand it before we come to



          6   court.



          7                  THE COURT:  Okay.  Let me just --



          8   before I ask respondents to respond, let me just



          9   point out that Judge McGinley -- can you hear me,



         10   Judge?



         11                  JUDGE McGINLEY:  Yes.



         12                  THE COURT:  Every time you're



         13   moving papers around, we hear you very well.  I



         14   don't know where your microphone is there, but be



         15   careful with that.



         16                  JUDGE McGINLEY:  I'll be a little



         17   more careful.  Thanks, Judge.



         18                  THE COURT:  Thanks.



         19                  Anything else on this issue?



         20                  MR. RUBIN:  No, Your Honor.



         21                  THE COURT:  Who will speak for



         22   respondents?



         23                  MS. HICKOK:  Your Honor, Alicia



         24   Hickok.  I speak for the respondents on this



         25   matter.

�
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          1                  Mr. Marks at the remand hearing had



          2   testified about this exceptions table.  You will



          3   recall that testimony.  He was asked in depth



          4   about it.  There are people who are on the



          5   exceptions table who were on the exceptions table



          6   at the time of the remand hearing that still have



          7   not managed to get their ID.  These are the people



          8   that they're talking about who were asked to come



          9   back to PennDOT before the process changed.



         10                  We did provide an updated table



         11   that shows the people who came into the exceptions



         12   process afterwards.  But Mr. Marks was asked quite



         13   a few questions at his current depositions about



         14   the exceptions process.  And they are



         15   mischaracterizing that testimony today to tell you



         16   that there are far more people without their IDs



         17   than what he testified to.



         18                  And our position is that discovery



         19   closed.  And Mr. Marks, as you know, was deposed



         20   before the preliminary injunction, testified at



         21   the preliminary injunction, testified at the



         22   remand hearing, and then was deposed again.  And



         23   this is something that they have known that this



         24   exceptions process existed since last fall.



         25                  THE COURT:  Do you have a reference

�
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          1   for me from the remand transcript?



          2                  MS. HICKOK:  Yes, Your Honor.



          3                  Your Honor, on September 25th he



          4   testified at pages 194 to 197, 198 to 201 -- to



          5   236; sorry.  198 to 236.  And then on



          6   September 27th he testified again on pages 495, it



          7   looks to 522.



          8                  THE COURT:  Well, that's his



          9   testimony.  But is all the testimony about this



         10   document?



         11                  MS. HICKOK:  The 25th is entirely



         12   about the exceptions, and part of the 27th is.



         13                  THE COURT:  Okay.



         14                  MS. HICKOK:  This isn't all his



         15   testimony, but it's the parts that contain



         16   relevant testimony.



         17                  THE COURT:  All right.  I think I



         18   understand this issue.  I'm probably going to



         19   allow the two-hour deposition.  I guess it's



         20   re-re-deposition at this point, but -- so long as



         21   it's scheduled in a way not to delay the trial.



         22                  I would like to just reference what



         23   I've seen in the -- I want to remember the



         24   testimony I heard.  The document looks familiar to



         25   me.  I think I've seen it, or at least part of it,

�
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          1   before.  So let me just see what we have.



          2                  Are there other discovery issues of



          3   which I should be aware?



          4                  MR. RUBIN:  Your Honor, just one



          5   point in terms of the testimonies that you're



          6   going to go back and look at and we'll have an



          7   opportunity --



          8                  THE COURT:  You're winning here;



          9   you know that?



         10                  MR. RUBIN:  I do understand that,



         11   Your Honor.  The testimony -- this was the



         12   document that was produced in December.  And I'm



         13   holding up the version that was produced after his



         14   deposition.  This document, the new version, has a



         15   lot more information than what we were previously



         16   produced.



         17                  So, yes, we were -- there was



         18   testimony about this process in general.  We have



         19   a lot more information now that wasn't disclosed



         20   that should have been.  So that's just the point I



         21   wanted to make.



         22                  In terms of discovery, Your Honor,



         23   there were some witnesses who we have been able to



         24   identify through the matching of the databases,



         25   who we have disclosed on a rolling basis to
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          1   respondents.  And we're going to want to -- and



          2   it's not really discovery; it's more of a



          3   trial-preservation issue.  But we're going to want



          4   to take trial-preservation depositions for some of



          5   those witnesses who cannot get to PennDOT, let



          6   alone come to Harrisburg to testify.



          7                  So that's just one additional issue



          8   that's out there.



          9                  THE COURT:  And I noticed that.  Is



         10   there any response from respondents to the



         11   requests for preservation depositions?



         12                  MR. KEATING:  Yes, Your Honor.



         13   Whether they're preservation depositions or



         14   regular depositions, they were depositions, and



         15   discovery has closed.  They've had more than



         16   enough time to determine what witnesses they want



         17   to call for the purposes of this trial who may or



         18   may not have had difficulties getting an ID.



         19                  If they want to list these



         20   individuals as witnesses for the trial itself,



         21   that's one thing.  I object to that too, by the



         22   way.  But for the purposes of continuing and doing



         23   depositions three weeks before trial, after



         24   discovery has closed, we don't think it's



         25   appropriate; and we do object to it.
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          1                  THE COURT:  Anything else?



          2                  MR. KEATING:  They have already



          3   issued deposition notices on some of these



          4   witnesses.  And I think there's like four of them



          5   they've noticed for this week alone in different



          6   places.



          7                  THE COURT:  Well, you know what,



          8   I'm more concerned at this point with you



          9   explaining to me what the prejudice is to you sort



         10   of procedurally, rather than just saying you think



         11   they're out of time.



         12                  I understand the idea that



         13   witnesses who are infirm may be discovered as we



         14   go along or who have some sort of problem that



         15   occurs.  Is there some way that -- is there some



         16   reason that you can't accommodate what seems to be



         17   a professional request to cooperate with



         18   preserving that testimony?



         19                  MR. KEATING:  We'd love to



         20   cooperate with the other side, Your Honor.



         21   However, we've got three weeks to get ready for



         22   trial.  We don't yet have their expert report.  We



         23   have to get our expert together.  We have a lot of



         24   things going on and very limited resources.  Time



         25   after time we have given them everything they've
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          1   wanted.  But discovery has to end sooner or later,



          2   Judge; and it's already ended.



          3                  THE COURT:  All right.  I doubt



          4   that I'm going to preclude them doing this if they



          5   give you two weeks' notice; in other words, it's



          6   two weeks before trial.  So get on it.



          7                  MR. RUBIN:  We've already issued



          8   the notices, Your Honor.  And we've also offered,



          9   simultaneous, to work with them on scheduling and



         10   reschedule them whenever is convenient.



         11   Obviously, they have the Attorney General's office



         12   and they also have outside counsel.



         13                  THE COURT:  The -- speaking of



         14   witnesses.  I guess I'm anticipating a little bit



         15   about the trial itself.  My sense last year was



         16   that both sides were able to work out disclosure



         17   of what witness would be needed on what days.  I



         18   don't think I entered any kind of order that



         19   regimented that.  I don't think it was needed.



         20                  My suggestion to Judge McGinley



         21   would be to just let you work it out, continue to



         22   work it out, because it seemed to work last year.



         23                  Would you agree with that?



         24                  MS. CLARKE:  Yes, Your Honor.



         25                  MR. KEATING:  Your Honor, two
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          1   things.  Number one, can we have a sense of how



          2   long the trial is going to be?



          3                  THE COURT:  Well, I'll get to that.



          4   I'm just -- I'm thinking about trial witnesses



          5   right now.  Both sides seemed to work it out.



          6                  MR. KEATING:  Well, do we have a



          7   limitation on new witnesses that they want to come



          8   up with between now and trial?



          9                  THE COURT:  All right.  Let me get



         10   to the trial part of it.  Then I'll save the



         11   resolution of this till we get to the trial part.



         12                  Are there any other discovery



         13   issues?



         14                  MR. KEATING:  Your Honor, this is



         15   not discovery.  Relative to motions in limine,



         16   we're wondering when is the cut-off point for



         17   those to be filed with the Court.



         18                  THE COURT:  That is something that



         19   Judge McGinley will need to address.  So I don't



         20   have an answer for you.  I'm in the "pre" part of



         21   "pretrial."



         22                  MR. RUBIN:  Your Honor, on -- I'm



         23   sorry.



         24                  MR. KEATING:  (Indicating.)



         25                  THE COURT:  Anything else for
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          1   respondents?



          2                  MR. KEATING:  No, Your Honor.



          3                  MR. RUBIN:  In terms of discovery,



          4   I think it's labeled discovery of experts, Your



          5   Honor.  Obviously, expert reports are due,



          6   pursuant to the Court's order, on July 1st.  And I



          7   believe there's some language in there, unless



          8   sort of good cause is shown for an extension.



          9                  We are not anticipating asking for



         10   an extension.  We are pushing our experts very



         11   hard to finish their work and get their reports



         12   in.  I think the July 1st date is -- having that



         13   date is a motivating factor and is a good hammer



         14   to use to make sure it gets done.  We anticipate



         15   doing that.  But as things happen between now and



         16   next Monday, we may be coming back for a little



         17   extra time.  But I don't anticipate needing that.



         18                  The other discovery issue on



         19   experts is the respondents, in their pretrial



         20   submission, disclosed Dr. William Wecker, who --



         21   statistician out in California.  And they had



         22   language that's a little confusing to us.  It



         23   says:  Respondents will be rebutting the expert



         24   testimony that has not yet been produced.  They



         25   will not be offering an expert report other than
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          1   in rebuttal.



          2                  So it's unclear whether they're



          3   intending to submit an expert report at all; if



          4   so, when.  Our understanding of the Court's order



          5   is that expert disclosures are due simultaneously



          6   on July 1st.  If by this language the respondents



          7   are suggesting they're going to submit it at some



          8   other time, petitioners would object to that.  But



          9   it may be a nonissue in terms of the discovery.



         10   Or this may be more of a trial issue.



         11                  THE COURT:  Stick with me.  I'll



         12   get to the point in our agenda where you can ask



         13   questions of respondents' counsel.  I saw the same



         14   information you saw in pretrial memoranda, and I



         15   anticipated somebody raising it today.  So I



         16   don't -- that's really a question that I can't



         17   answer.  It's a question that perhaps the



         18   respondents' counsel can answer.  So I'll give you



         19   an opportunity to ask them the question.



         20                  MR. RUBIN:  Thank you, Your Honor.



         21                  THE COURT:  Decorum order.  I've



         22   given you copies of a proposed decorum order.



         23   It's almost exactly the same as last year.  This



         24   doesn't really impact counsel so much.  It impacts



         25   the people in the gallery, the press.
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          1                  I did not make arrangements for an



          2   overflow courtroom because we didn't use it after



          3   the first day of trial, and it just seemed like it



          4   was not helpful.  So other than that and the



          5   movement or rearrangement of one paragraph, it's



          6   exactly the same as the decorum order we had for



          7   the remand hearing.



          8                  Is there any reason why this



          9   Decorum Order 3 can't be signed and filed today?



         10                  MS. CLARKE:  Your Honor, I'm



         11   Jennifer Clarke for petitioners.  We have no



         12   objection.  It's fine.



         13                  MR. KEATING:  None for respondents,



         14   Your Honor.



         15                  THE COURT:  Anyone else in the



         16   courtroom that wants to be heard on the decorum



         17   order?



         18                  In anticipation for this, our



         19   prothonotary has been in contact with both the



         20   Capitol Police and AOPC.  So we'd had some input



         21   from them.  They basically said, "Do what you did



         22   last year."  So that's what we're going to do.



         23                  All right.  Now, plaintiffs'



         24   counsel, you seem to have at least one question of



         25   respondents' counsel with regards to the expert
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          1   disclosure.  And as I understood your question, it



          2   was what disclosure, if any, can be anticipated



          3   from respondents' -- what expert disclosure, if



          4   any, can be anticipated from respondents by the



          5   July 1 deadline.



          6                  Is that a fair characterization of



          7   your inquiry?



          8                  MR. RUBIN:  Yes, Your Honor.



          9                  MS. HICKOK:  Your Honor,



         10   petitioners have consistently refused to disclose



         11   even who their experts are or what subject their



         12   experts will be testifying on, taking the position



         13   that they did not need to put it in the pretrial



         14   and that it would be disclosed July 1st, when they



         15   issue however many expert reports they issue.



         16                  Because of the nature of expert



         17   testimony, individual fact witnesses can only



         18   counter so much of the expert testimony.  Some of



         19   it will be needed to be analyzed by an expert in



         20   order to be able to demonstrate the faultiness



         21   that underlies the premise and in order to be



         22   helpful to the Court.



         23                  Accordingly, we have retained an



         24   expert witness for the purpose of analyzing their



         25   expert reports and testifying as to the flaws in
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          1   them so that you would be able to understand, and



          2   Judge -- the Honorable McGinley would be able to



          3   understand the weaknesses in their testimony.



          4                  THE COURT:  Well, you do anticipate



          5   this person will be testifying at trial, then?



          6                  MS. HICKOK:  Yes, Your Honor.



          7                  THE COURT:  Well, certainly by



          8   July 1st you would need to disclose the



          9   qualifications of the expert.



         10                  MS. HICKOK:  We could certainly



         11   disclose the qualifications.  But we can't issue a



         12   report because we haven't seen the reports that he



         13   will rebutting.



         14                  THE COURT:  Well, I think it's fair



         15   that they see your expert report in advance of



         16   trial.  So how would you propose to resolve this



         17   issue?



         18                  MS. HICKOK:  Well, if they told us



         19   what reports we'd be getting and how many, we



         20   could tell you how long it would take to rebut



         21   them.  But we don't even know --



         22                  THE COURT:  Okay.  Sounds like



         23   you're going to have a report on July 1st or



         24   before July 1st.



         25                  MS. HICKOK:  Well, they're saying
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          1   they might ask for an extension of time.  And they



          2   have not said how many reports we would have.



          3                  THE COURT:  The -- next Monday,



          4   which would be July 1st, is two weeks before



          5   trial.



          6                  MS. HICKOK:  Yes, Your Honor.



          7                  THE COURT:  Reasonably, what's your



          8   best good-faith estimate as to how much time your



          9   expert would need?



         10                  I think they get it beforehand.  I



         11   think they get it beforehand.



         12                  MS. HICKOK:  I understand, Your



         13   Honor.  But --



         14                  THE COURT:  I understand your



         15   problem.



         16                  MS. HICKOK:  Our problem is, if we



         17   have 500 pages that produce on July 1st, of



         18   various people doing various statistical analyses



         19   and complicated analyses, a person going through



         20   that can't possibly do it in 20 hours or 30 hours.



         21                  If they give us a 25-page expert



         22   report or they give us an expert report that is



         23   Mr. Barreto's updated slightly, then we certainly



         24   could do it in a week.



         25                  But asking us how long it will take
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          1   to analyze a complete unknown is very difficult



          2   from our perspective because it is completely



          3   unknown.



          4                  THE COURT:  This would be the basis



          5   for them to request a continuance of trial; you



          6   understand that?



          7                  MS. HICKOK:  Your Honor, if they



          8   can tell us what we would be looking at in terms



          9   of an expert report -- are we looking at one? are



         10   we looking at two? what are the topics? how long



         11   are they going to be? -- that kind of information



         12   would enable me to answer you as to how long it



         13   would take to do a rebuttal.



         14                  THE COURT:  Well, this is another



         15   area I anticipated would come up today.  I can



         16   understand that respondents can't pin themselves



         17   down on the rebuttal report.  I think you get it



         18   at least seven days before trial.



         19                  MR. RUBIN:  Your Honor, may I be



         20   heard?  Just to clarify for the record, at one of



         21   the depositions Mr. Keating asked us who our



         22   experts were going to be.  I told him we hadn't



         23   decided yet.



         24                  However, they, of course, know who



         25   one of our experts is because they've been
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          1   producing directly to that expert the data on the



          2   database matching.  We anticipate having two



          3   experts that would be within Dr. Wecker's area of



          4   expertise, one of whom they already know about,



          5   Dr. Siskin, from BLDS.  That's not a surprise or



          6   state secret.  We already told them that.  They



          7   produced the data.  It's going to be doing



          8   database matching; very similar to what they did



          9   last summer, but doing a better job at it,



         10   hopefully.



         11                  They will also be hearing about,



         12   potentially, from a different, one other expert,



         13   some additional analysis based upon



         14   Dr. Barreto's --



         15                  THE COURT:  Who is this other



         16   expert?



         17                  MR. RUBIN:  It's a Dr. Marker is



         18   likely going to be the expert.  So that's still



         19   being resolved.  But it will be very short



         20   testimony, very short report; not doing a whole



         21   new survey.  It will be based on Dr. Barreto's



         22   work.



         23                  So this was -- should -- could have



         24   been anticipated months ago.  This is one of the



         25   issues that we had with the databases not being
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          1   produced on a timely basis.  The Court's always



          2   envisioned -- it's always been envisioned that



          3   there would be simultaneous exchanges of reports.



          4                  (Indiscernible cross-talk.)



          5                  THE COURT:  A new undisclosed



          6   expert.  I'm a little concerned about that.



          7   You -- both sides disclosed experts.  And now I'm



          8   hearing about somebody for petitioners who has not



          9   yet been disclosed.  I mean, identity is one



         10   thing.  I mean, you can certainly come up with the



         11   identity if you don't have a report yet.



         12                  MR. RUBIN:  As we understood the --



         13   and just to be clear, this is only within the area



         14   of Dr. Wecker.  We probably will have a third



         15   expert on communications as well, Your Honor.  But



         16   all of those, Your Honor, depend upon the work, as



         17   we told -- as we stated when we asked for a



         18   continuance, that all of their work also depends



         19   upon knowing where the database matching ends up;



         20   because who you're communicating with depends on



         21   who doesn't have ID.  So it's all intertwined and



         22   it's very -- so there are lots of different pieces



         23   that need to fall into place, Your Honor.



         24                  THE COURT:  Who's this other



         25   expert?
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          1                  MR. RUBIN:  Dr. Mutz is the



          2   communications expert, Your Honor.



          3                  THE COURT:  Okay.  Well, you need



          4   to disclose the qualifications of these people you



          5   just identified.  And I'm really disappointed with



          6   this.  I'm really disappointed that we're getting



          7   into this problem at the pretrial conference



          8   stage, three weeks before trial.



          9                  So all these things should be



         10   disclosed.  The qualifications of these experts



         11   and the, you know, the names of the experts and



         12   the areas of expertise need to be disclosed within



         13   two days.



         14                  You know, Judge McGinley, I'm sorry



         15   to do this to you, but it looks like after today



         16   there may be problems with this part of discovery.



         17   It may impact the trial date.



         18                  The problem with impacting the



         19   trial date is we have a goal of August the 9th to



         20   complete the testimony at the new hearing and



         21   issue a decision of -- on the preliminary



         22   injunction extension.  So any significant delay of



         23   the trial will also imperil a timely decision on



         24   the preliminary injunction and thus imperil a



         25   timely appeal to the Supreme Court in advance of
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          1   the November election.



          2                  So these problems with expert



          3   discovery impact a year's scheduling.  And that's



          4   what's concerning me and causing grave



          5   disappointment at this stage of the proceedings.



          6                  All right.  So, my fellow jurist,



          7   good luck with this.



          8                  All right.  So getting back to the



          9   agenda, we have -- well, let me try to resolve



         10   this.  I don't see how respondents can issue a



         11   report until they've seen your reports.  The



         12   chances of your getting an extension of time for



         13   these reports, now that I find out that there are



         14   going to be several of them, are pretty slim in my



         15   view, slim to almost none.  I'm not going to



         16   preclude that because that's going to be Judge



         17   McGinley's decision because he will have the final



         18   say about the trial.



         19                  But -- well, I'm disappointed; you



         20   know that.  I don't think I need to keep harping



         21   on that.



         22                  Respondents, you're going to get a



         23   very, very, very short timeline to respond to



         24   these reports.



         25                  MS. HICKOK:  Yes, Your Honor.
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          1                  THE COURT:  There may have to be a



          2   short delay of the trial.  But, honestly, if we



          3   delay the trial more than about a week, we're



          4   really running into problems with everything else



          5   that has been planned for rest of the year on this



          6   case, so I don't want to do it.  And I don't think



          7   the people of Pennsylvania want to this hanging



          8   around forever either.  I think everyone wants



          9   closure on this.  And we're trying to do that.



         10                  MS. HICKOK:  I agree, Your Honor.



         11                  MR. RUBIN:  And, Your Honor, the



         12   petitioners agree that we do not want a, at this



         13   stage, a delay of the trial.  We have worked very



         14   hard to move forward and be prepared for trial.



         15   The schedule of simultaneous expert disclosure was



         16   always sort of envisioned by both parties.



         17                  Dr. Wecker -- we object to having a



         18   report so close to trial from Dr. Wecker, who we



         19   know from previous cases will submit a very



         20   complicated, detailed report that will require us



         21   to work with our experts on the eve of trial to



         22   figure out what it is that Dr. Wecker's saying and



         23   why what he's saying is not accurate.



         24                  So we don't -- there -- the



         25   database is the database.  They've had 16 months
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          1   to do a better match to database and come in and



          2   say, Here's now what the number is.



          3                  THE COURT:  You know what, I am not



          4   persuaded about this late disclosure of database



          5   information.  It's just not persuasive to me



          6   anymore.  Every time I hear from you, it's a



          7   complaint about the compliance of respondents for



          8   discovery.



          9                  At this point, complaining doesn't



         10   help me.  At this point, getting it done helps me.



         11   So pointing fingers is not useful.



         12                  MR. RUBIN:  Understood, Your Honor.



         13   We will plan on getting it done for a July 15th



         14   trial date.



         15                  THE COURT:  All right.  So we've at



         16   least disclosed -- we've at least discussed this



         17   issue of the expert discovery.  And I -- so we --



         18   qualifications need to be exchanged immediately.



         19                  And you're going to have to -- and



         20   I'm speaking to respondents' counsel -- within 24



         21   hours of receipt of the ex- -- of the report,



         22   you're going to have to give us in writing and



         23   give to Judge McGinley in writing your best



         24   estimate of how much time you need to produce a



         25   report, a rebuttal report.
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          1                  MS. HICKOK:  Yes, Your Honor.



          2                  THE COURT:  So you'll have 24 hours



          3   the respond to what you get.  So save a day.  Keep



          4   that day open.



          5                  All right.  Let me just go back to



          6   my agenda here.  Counsel for petitioners, do you



          7   have any more questions of respondents' counsel?



          8                  MR. RUBIN:  No, Your Honor.



          9                  THE COURT:  Is there anything else



         10   you want to bring to my attention -- and Judge



         11   McGinley's attention?



         12                  MR. RUBIN:  No, Your Honor.



         13                  THE COURT:  Okay.  Counsel for



         14   respondents, do you have any questions of counsel



         15   for petitioners?



         16                  MR. KEATING:  Other than those --



         17   you've already identified potential trial



         18   depositions.  How many more do you believe that



         19   you're going to try to identify between now and



         20   trial?



         21                  MS. CLARKE:  There are two



         22   additional witnesses who we hope to be able to



         23   preserve their testimony by video.



         24                  THE COURT:  Are these in the papers



         25   I got Friday?
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          1                  MS. CLARKE:  Yes.



          2                  THE COURT:  These are the same



          3   people?



          4                  MS. CLARKE:  The same people who



          5   are identified as testifying by video.  There were



          6   six altogether.  We've set four trial depositions



          7   so far.  So there are two additional people who we



          8   anticipate testifying by video.



          9                  THE COURT:  It's -- Theresa



         10   Kukowski.



         11                  MS. CLARKE:  Yes.  She's one of the



         12   two that we haven't notified so -- notified them



         13   that we want do that by video deposition.



         14                  THE COURT:  And Patricia Norton?



         15                  MS. CLARKE:  Yes.



         16                  THE COURT:  So those are the two?



         17                  MS. CLARKE:  Well, there are six



         18   altogether that we identified as testifying by



         19   video.



         20                  THE COURT:  These are the two new



         21   ones.



         22                  MS. CLARKE:  No.  Miss Norton is



         23   not one of the new ones.  The other one is a



         24   witness in Philadelphia.  We've notified them of



         25   four, and there are two others that we may or may
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          1   not be taking.



          2                  THE COURT:  All right.  I guess I'm



          3   not getting this.  Do they have all the names?



          4                  MS. CLARKE:  They have all the



          5   names, Your Honor.  All of the names of the people



          6   were disclosed in the witness list that was



          7   exchanged last week.  It's -- they have the names.



          8   And they know we want to take them or present them



          9   by video.



         10                  THE COURT:  Okay.



         11                  MR. RUBIN:  Your Honor --



         12                  THE COURT:  Just bear with me for a



         13   moment, please.  So I understand, do you



         14   anticipate requesting any more depositions to



         15   preserve trial testimony?



         16                  MS. CLARKE:  Yes, we anticipate --



         17                  THE COURT:  I mean of people who



         18   have not already been identified for this purpose.



         19                  MS. CLARKE:  All of the people



         20   who -- the answer's no.  We have identified all of



         21   our witnesses on the witness list.  Everyone on



         22   the witness list has already been identified.



         23   Everyone who we want to preserve testimony has



         24   already been identified, both on the witness list



         25   and previously.
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          1                  It's just that we haven't sent out



          2   the notice for exactly when and where we want to



          3   preserve the testimony for two of the six people.



          4                  THE COURT:  All right.



          5                  MR. RUBIN:  And, Your Honor, on the



          6   filing of that on Friday, that only added a name



          7   for the designated witness for the League of Women



          8   Voters.  We previously just designated an unnamed



          9   person until we found out who it was going to be.



         10                  And then two of the previously



         11   disclosed witnesses, both of them Theresas, one



         12   had been listed as by video and one live, and it



         13   should have been swapped.



         14                  So the Friday was not disclosing



         15   new information.  It was just clarifying.



         16                  THE COURT:  All right.  I will note



         17   on your list you reserve the right to name



         18   additional witnesses.  You may reserve that right,



         19   but I'm not sure the Judge is going to let you do



         20   that.  I certainly haven't agreed to let you



         21   augment your witness list.



         22                  MR. RUBIN:  Understood.



         23                  THE COURT:  Mr. Keating, does that



         24   answer your question?



         25                  MR. KEATING:  It's a, it's a start
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          1   to answering my question concerning the witnesses



          2   identified.  I think another question I have is



          3   this:  We had previously sent out interrogatories



          4   asking you to identify all individuals who haven't



          5   been able to get valid ID and tell us what steps



          6   they took to get such IDs and why they haven't



          7   been able to get them.



          8                  Are you going to provide that,



          9   those response to those interrogatories to us



         10   concerning these witnesses before the depositions?



         11   It could help truncate the depositions quite a



         12   bit, I think.  I think it's information we should



         13   have prior to taking the deposition.



         14                  MR. RUBIN:  We fully responded to



         15   those interrogatories, Your Honor, which were



         16   directed towards the petitioners and what the



         17   petitioners themselves knew, which is where



         18   interrogatories should be directed to.



         19                  These individuals were not people



         20   that are known to the petitioners; rather to



         21   counsel who identified them through their



         22   investigation.  We have -- so there's nothing that



         23   our petitioners can disclose about this.  It's --



         24   they're available for -- they were available for



         25   deposition for discovery purposes.  We'll
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          1   certainly cooperate with respondents if they want



          2   to take discovery depositions before the



          3   preservation depositions.  But we fully responded



          4   to the interrogatory requests already.



          5                  THE COURT:  Okay.  Let me get this



          6   right.  There's been no interrogatory answer



          7   regarding the testimony of these witnesses whose



          8   testimony you seek to preserve by videotape?



          9                  MS. CLARKE:  There has been no



         10   interrogatories answers because the individuals



         11   who we identified were individuals who counsel



         12   identified, counsel located.



         13                  However, out of courtesy and



         14   understanding that the respondents would want to



         15   know who these people are, we, as we located them,



         16   we informed respondents by letter both of the



         17   names, the address -- the names and the substance



         18   of the testimony of each of the individuals who we



         19   have identified.



         20                  So beginning on --



         21                  THE COURT:  The substance of the



         22   testimony seems to be sort of at issue here.  What



         23   did you disclose about that?



         24                  MS. CLARKE:  So, for example, there



         25   is an individual who is infirm and unable to get
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          1   to PennDOT and lacks ID.  There is an individual



          2   who went to PennDOT but who was given the wrong



          3   form and turned away.  So it is, it's a one- or



          4   two- or three-sentence description of the



          5   substance of the person's testimony.



          6                  And there were, there were a series



          7   of four different letters that we sent.  As we



          8   located the individuals and determined that they



          9   would be suitable trial witnesses, we did inform



         10   respondents' counsel.



         11                  MR. KEATING:  Your Honor, they



         12   don't just represent the petitioners who were



         13   named in this suit.  They represent --



         14                  THE COURT:  I'm not buying that



         15   either.



         16                  MR. KEATING:  Okay.



         17                  THE COURT:  But my question to you



         18   is, my question to you is:  Have you received



         19   letters about these witnesses briefly describing



         20   what they're going to testify about?



         21                  MR. KEATING:  No.



         22                  THE COURT:  Well, then, I can't, I



         23   can't solve this now.  Please give them the



         24   letters at least four days, four business days



         25   before the -- it's a he said/she said thing.  I
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          1   don't -- I can't fix this.



          2                  MS. CLARKE:  Your Honor, we'll send



          3   additional copies today.



          4                  THE COURT:  Thank you.  That would



          5   be great.



          6                  Any other questions of petitioners'



          7   counsel from respondents' counsel?



          8                  MR. KEATING:  No, Your Honor.



          9                  THE COURT:  Is there anything else



         10   that you want to bring to my attention?



         11                  MR. KEATING:  Your Honor, the only



         12   other thing we have were questions about a motion



         13   in limine as we're going to the trial, and you



         14   indicated that's not what we're going to be



         15   discussing here.



         16                  THE COURT:  I don't have an answer



         17   for you about motions in limine.  But we are



         18   getting to the part of the pretrial conference



         19   where we may get to that.



         20                  Let's talk about the trial now.



         21                  Petitioners, how long do you think



         22   the trial's going to go?



         23                  MR. RUBIN:  We estimate about five



         24   days for our witnesses.  That depends partially on



         25   how long the trial days are.  I see from the
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          1   decorum order that the first day is going to start



          2   at 1:00 o'clock.  So if they're longer trial days,



          3   it'll be shorter.  And we intend to be very -- as



          4   focused as we can and be very focused on both new



          5   witnesses and previously testifying witnesses.



          6                  We want to clarify that the



          7   Court -- as you instructed, the record that exists



          8   already from the two prior hearings is



          9   incorporated and is already part of this permanent



         10   record on the permanent injunction.



         11                  So we don't intend to repeat that



         12   record unnecessarily and -- or at all -- if it can



         13   be avoided.  So we're estimating with those



         14   caveats about five days.



         15                  THE COURT:  And how much time do



         16   respondents think they need?



         17                  MR. KEATING:  I don't think it



         18   would be more than three days, Your Honor,



         19   assuming they -- they're going to call, I assume,



         20   a lot of our own witnesses as if theirs.  So I



         21   don't anticipate taking that long.



         22                  And we would agree that any prior



         23   testimony in prior hearings is part of the



         24   evidentiary record.



         25                  THE COURT:  Since you mentioned
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          1   that, it's clear that Judge McGinley will be



          2   trying the case, not me.  And I've also offered



          3   him my two law clerks who sat in or everything.



          4                  That's Josh Mazin is my



          5   administrative law clerk.  Lucinda Glinn is a law



          6   clerk here in Harrisburg.  They have seen all the



          7   witnesses.  They've seen all the testimony.



          8   They've heard your arguments.  They know your --



          9   they know counsel.  And I have offered their



         10   institutional memory to Judge McGinley for his



         11   use.



         12                  If there is an objection to the



         13   assignment to Judge McGinley or if there's an



         14   objection to his use of my law clerks, you need to



         15   make that, raise that objection in writing by July



         16   1st.



         17                  It would be my intention to have



         18   nothing to do with this case as of today, quite



         19   frankly.  I anticipate a hard break.  I'm going to



         20   to enter a decorum order.  I may have to enter



         21   something, some sort of discovery resolution order



         22   today.  And that will be it.



         23                  I've already told my law clerks I



         24   don't expect to talk to them about the case.  They



         25   would be totally at the --
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          1                  MR. KEATING:  Mercy?



          2                  THE COURT:  -- at the direction of



          3   Judge McGinley.  But we wanted to give you -- I



          4   mentioned this to counsel before, so I hope it's



          5   not a surprise to you.  But I wanted to give you



          6   an opportunity to object to it if you think



          7   there's something wrong with that proposal.



          8                  It sounds like we've got about



          9   eight days.  I understanding these things can



         10   sometimes be inaccurate.  But I found the



         11   estimates of counsel last year to be very



         12   accurate.  So I, you know, this sounds like a good



         13   estimate.



         14                  This is the courtroom.  I can't



         15   remember if this is the -- the trial will be here.



         16   I can't remember whether the trial was here last



         17   year or whether it was next door.  But I've made



         18   tentative arrangement for rooms to be available



         19   for counsel like last time.



         20                  Now, last year the Commonwealth did



         21   not want a room because you have offices, you



         22   know, a few blocks away.  Mr. Keating, do you want



         23   me to reserve a room for your use right outside --



         24   it may not be on this floor, but it would --



         25                  MR. KEATING:  Like a conference
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          1   room?



          2                  THE COURT:  Right.



          3                  MR. KEATING:  Yes, Your Honor.



          4   We'd appreciate it.



          5                  THE COURT:  Someplace where your



          6   witnesses can sit and, you know...



          7                  MR. KEATING:  We don't have that



          8   many, Your Honor.  We don't need a very big room.



          9                  THE COURT:  Well, then I will make



         10   arrangements for both counsel.  Let me chide the



         11   petitioners a little bit, however, because I'm



         12   going to ask you specifically to return the room



         13   to us in the same condition in which you find it.



         14                  It was a little rough when we got



         15   it back, and my secretary cleaned up the room.  So



         16   I'm pretty sure that's not in Judge McGinley's



         17   secretary's list of duties.  So we're going to ask



         18   you to just give it back to us the way you get it.



         19                  There is also a room right outside



         20   the courtroom for, available for the court



         21   reporter.  I'm assuming, having heard nothing to



         22   contrary, that that was satisfactory for the court



         23   reporter's use.



         24                  I also assume that you are -- that



         25   arrangements have been made for daily copy again?
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          1                  MR. KEATING:  Yes, Your Honor.



          2                  MR. RUBIN:  (Nodded.)



          3                  THE COURT:  I thought it was very



          4   helpful for me to have daily copy.  And I'm sure



          5   Judge McGinley would like daily copy as well, to



          6   the extent it's available at the same time it is



          7   to counsel.



          8                  What was delivered to me last year



          9   was a rough copy, which is fine.  But ultimately



         10   the pagination didn't necessarily follow the



         11   ultimate result, so I couldn't always find what I



         12   wanted when we got the real transcript.  So I



         13   would even say delay it a little bit so that we



         14   get something with an accurate pagination.



         15                  All right.  Let's get back to a



         16   topic that I started to get into at the -- earlier



         17   in the pretrial conference, which is cooperation



         18   by counsel as to disclosure of the witnesses for



         19   the coming day.



         20                  This seemed to work.  I thought you



         21   did a good job.  And I thought it was very



         22   professional.  I'd like you to continue that.  And



         23   I hope that Judge McGinley doesn't have to



         24   interfere with that.



         25                  Judge McGinley, we're getting to
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          1   the part of the pretrial conference where counsel



          2   will want to hear from you about a number of



          3   topics.  They've already mentioned motions in



          4   limine.  And I'm sure they'd like to know your



          5   schedule and how to contact you.



          6                  Is there anything you want to share



          7   with us now?



          8                  JUDGE McGINLEY:  I would like this



          9   thing to start on July 25th.



         10                  THE COURT:  On July 25th or 15th?



         11                  JUDGE McGINLEY:  15th.  I have two



         12   different dates, but the 15th is the date.



         13                  I would like to drive over from



         14   Pittsburgh on Monday morning and start up around



         15   1:00 o'clock, go till 3:30 -- but that's very



         16   flexible.  You'll get one ten-minute break.



         17                  Tuesday through Thursday we'll



         18   start at 9:30, go to 12:00, ten-minute break.



         19   We'll start at 1:00, 1:30 and go to 3:30; not in



         20   stone.  We'll go to 4:00 -- depending upon the



         21   witnesses.  We'll be flexible.



         22                  On Friday, I would like to have a



         23   shortened day to drive over to Pittsburgh.  I



         24   think we could do this, if everybody's accurate,



         25   in eight solid trial days, which would be two
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          1   weeks.  If necessary, I can work on Saturdays; but



          2   I don't anticipate that will be necessary.  And if



          3   necessary, we can go late; but I don't anticipate



          4   that will be necessary.



          5                  I think this thing can be done in



          6   two weeks.  And nothing's perfect, especially at



          7   trial work.  But I intend to move forward.  I



          8   expect you to cooperate and help me in moving



          9   forward to getting this resolved.  And then we'll



         10   get this up to the Supreme Court.



         11                  But if you need me, my chambers are



         12   up there.  My secretary is Terry Barnes.  And just



         13   stop in and get any information you might need to



         14   contact my chambers here in Pittsburgh or me



         15   personally or my clerks.  She'll give you the



         16   names of the two clerks that I'm going to have



         17   pretty much be hands-on.  That's Charles Peron and



         18   Jim Roberts.



         19                  And our door's always open.  We'll



         20   cooperate with you as best we can.



         21                  Anybody have any questions?



         22                  MS. HICKOK:  Your Honor, I



         23   apologize.  It's Alicia Hickok.  I have been



         24   scheduled for several months to present at the



         25   Trial Judges Conference on the 26th, that morning.
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          1   I know you had said that you had hoped to have a



          2   short day in the mornings on both Fridays.  If it



          3   were possible to --



          4                  JUDGE McGINLEY:  I'm sorry.  Not a



          5   short morning on Friday.  I expect to do testimony



          6   until -- throughout the morning and maybe until



          7   1:00 o'clock and then drive back to Pittsburgh on



          8   Fridays.  But that's not written in stone.  What



          9   is your date for presentation?



         10                  MS. HICKOK:  It's the 26th of July.



         11   And I'm presenting at midmorning that morning.



         12                  JUDGE McGINLEY:  Let me get back to



         13   you on that; okay?  Give us a way to communicate



         14   with you.  I want to talk to Judge Simpson, see



         15   what he thinks.  He has a better feel for this



         16   than I do.  But that would cost us -- what is the



         17   day, the 26th?  Is that --



         18                  MS. HICKOK:  That's Friday, Your



         19   Honor.



         20                  JUDGE McGINLEY:  Friday.  And



         21   you're in midmorning?  I'm inclined to grant that.



         22   We'll give you that -- we'll stop -- we'll take



         23   Friday off.



         24                  MS. HICKOK:  Thank you, Your Honor.



         25                  JUDGE McGINLEY:  Okay.  The 26th
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          1   we'll take off.



          2                  MS. HICKOK:  Thank you very much,



          3   Your Honor.



          4                  JUDGE McGINLEY:  Anything further?



          5                  THE COURT:  Judge McGinley, do you



          6   have a preference as far as the marking of



          7   exhibits?



          8                  JUDGE McGINLEY:  I have always in



          9   the past asked counsel to give me a list of



         10   exhibits marked and agreed upon.  If you can do



         11   that -- it sounds as if a lot of these exhibits



         12   are working exhibits that are easily agreed upon



         13   and admitted into evidence.  But I want to know --



         14   if we can do it -- the exhibits numbered and the



         15   witnesses, a list of witnesses, particularly the



         16   expert witnesses that you intend to call.



         17                  THE COURT:  Judge McGinley, do you



         18   have any response to my request for information



         19   about submission of motions in limine?  When do



         20   you want them?



         21                  JUDGE McGINLEY:  When can I get



         22   them?



         23                  THE COURT:  I gather from the



         24   question that you want them as -- you want as much



         25   time as you can get.
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          1                  JUDGE McGINLEY:  At their earliest



          2   convenience.



          3                  THE COURT:  Does that answer your



          4   question?



          5                  MS. HICKOK:  Yes, Your Honor.



          6                  MR. KEATING:  Yes, Your Honor.



          7                  THE COURT:  The sooner the better



          8   is what he's saying.



          9                  All right.  Are there any other



         10   questions for Judge McGinley?



         11                  MR. KEATING:  Yeah.  Just thinking



         12   off the top of my head.  I've been reviewing this



         13   case.  And if there's some way of resolution to



         14   the case between the parties, what role would you



         15   want to take, Judge McGinley, relative to



         16   discussing any parameters in that respect?



         17                  JUDGE McGINLEY:  Why don't you meet



         18   with Judge Simpson for 15, 20 minutes, if Judge



         19   Simpson has that available --



         20                  THE COURT:  I do.



         21                  JUDGE McGINLEY:  -- in his



         22   chambers.  And I could probably hook into his



         23   phone system.  And I know you don't want to



         24   discuss this openly right now.  And I understand



         25   that.  I'm sensitive to that.
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          1                  THE COURT:  Well --



          2                  JUDGE McGINLEY:  Is that okay with



          3   you, Judge?



          4                  THE COURT:  My concern is that, as



          5   the fact finder in a nonjury case, I don't think



          6   you can participate in any of that.  I'm happy to,



          7   I'm happy to meet with counsel right after this,



          8   if for some reason you want to meet.  But I don't



          9   think Judge McGinley can get involved with that.



         10                  MR. RUBIN:  Your Honor, the



         11   petitioners strongly agreed with that.  We were



         12   approached by respondents about --



         13                  THE COURT:  Well, I'll talk --



         14                  MR. RUBIN:  Well, to ask the



         15   question, Your Honor, indelicately, if this goes



         16   to the en banc panel, will you be sitting on the



         17   en banc panel?



         18                  THE COURT:  I will be sitting on



         19   the en banc panel.



         20                  MR. RUBIN:  And that may --



         21                  THE COURT:  Everybody will be



         22   sitting --



         23                  MR. RUBIN:  That was my assumption,



         24   Your Honor, which I think also raises concerns



         25   about any involvement, judicial involvement.  I
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          1   think the best way for any discussions to happen



          2   would be bilateral.  And if there's any area that



          3   we think jointly judicial involvement or a third



          4   party could be helpful in, would be best if both



          5   parties were to approach the Court instead of



          6   doing anything unilaterally and over the



          7   objections of petitioners.



          8                  We'd ask the respondents not to do



          9   this.  We think it's not -- it's more of a



         10   grandstanding approach than a legitimate approach.



         11   We asked them to approach us and talk to us



         12   privately, and we were refused.



         13                  THE COURT:  Well, okay.  So there



         14   we are.



         15                  Clearly, Judge McGinley, as the



         16   fact finder, cannot be involved in anything.  I



         17   don't think it's, it interferes with my ability to



         18   sit as a judge of the law.  But if I become



         19   involved, I would anticipate there's going to be a



         20   motion for recusal, so that I may not be involved



         21   in the posttrial or exceptions --



         22                  JUDGE McGINLEY:  You just might not



         23   be involved.  You can leave it at that.



         24                  THE COURT:  -- posttrial or the



         25   exception procedure.
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          1                  So that's the risk you have in



          2   getting me involved in this.



          3                  But I -- you know, if there's some



          4   way that I could help you in some way, that's --



          5   that would be great.  I would love to move this



          6   along.  But there's risk in having me involved in



          7   it.  Is that a fair summary?



          8                  MR. RUBIN:  Yes, Your Honor.



          9                  THE COURT:  Now, let me just make



         10   sure my notes are accurate.  Here are the things



         11   that I believe I've decided today.



         12                  As far as the -- I'm probably going



         13   to allow the two-hour deposition of -- continued



         14   deposition of Mr. Marks, but I want to take a look



         15   at the, I want to take a look at the transcript.



         16   I will decide that within a day or two.



         17                  As far as the experts go, there



         18   should be an immediate exchange of qualifications



         19   of the experts.  And within 24 hours of receiving



         20   the plaintiffs' expert reports, you, respondents'



         21   counsel, need to give us your best good-faith



         22   estimate as to how much time you need to respond.



         23                  MR. KEATING:  Understood.



         24                  THE COURT:  Rule of thumb with me



         25   would be they get it seven days ahead of trial.

�





                                                             52

          1   And if they don't have it at least seven days



          2   ahead of trial, I think you're going to impact the



          3   trial date.  Ultimately, that's going to be Judge



          4   McGinley's decision.  But just know, if you want



          5   more than seven days, if it's going to be



          6   something where -- if disclosed to petitioners



          7   less than seven days before trial, that's going to



          8   be an issue.  So just keep that in mind.



          9                  All right.  These people taking --



         10   the preservation of testimony, you say it's six?



         11                  MS. CLARKE:  Up to six.  Four for



         12   sure and two possible.



         13                  THE COURT:  And immediately you



         14   will disclose the anticipated -- a summary of



         15   their testimony; in other words, two or three



         16   sentences which say, This is what we're going to



         17   be inquiring about.



         18                  MS. CLARKE:  We'll send them



         19   another copy of the letters; yes.



         20                  THE COURT:  And, obviously, this



         21   needs to be done ahead of trial, not like on the



         22   threshold of trial, taking deposition.  Because



         23   that only -- I tend to think that's not fair.  It



         24   tends to distract the other side from trying to do



         25   things.

�





                                                             53

          1                  I know issues arise at the last



          2   minute that are unanticipated.  But I would



          3   strongly urge you to use your best efforts to get



          4   this done ahead of trial.



          5                  MS. CLARKE:  We will, Your Honor.



          6   We have an interest in that too.



          7                  THE COURT:  I'm sure you do.



          8                  Have I addressed or at least



          9   identified all the issues that you would want



         10   sorted out before we part company here?



         11                  MR. KEATING:  Your Honor, I'm a



         12   little concerned when opposing counsel say they



         13   will send us, quote, another copy of the letter



         14   unquote, suggesting that they've already



         15   identified the parameters --



         16                  THE COURT:  You know what?



         17                  MR. KEATING:  Okay.



         18                  THE COURT:  I don't want to get to



         19   the blame thing.  I want to get you the



         20   information you want, and I'll just move on.



         21   That's all I want to do.



         22                  MR. KEATING:  Okay.



         23                  THE COURT:  I understand what they



         24   said.  I understand what you said.  I just want



         25   the information exchanged so we can move on.
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          1                  MR. KEATING:  What I'm suggesting



          2   to the Court is the information they provided is



          3   not what we understand that we're looking for.



          4   But, fine.  Thank you.



          5                  THE COURT:  Okay.  Well, the -- I



          6   think you get a couple of sentences of disclosing,



          7   you know, what these people are going to talk



          8   about, a summary.



          9                  MR. KEATING:  Okay.



         10                  THE COURT:  All right.



         11                  MR. RUBIN:  Your Honor, when you



         12   say "immediately," do we have -- we're all



         13   traveling back to various places.  Can it be first



         14   thing tomorrow morning?  Is that immediately



         15   enough for you?



         16                  THE COURT:  That's immediately



         17   enough for me.



         18                  MR. RUBIN:  We'll try to do it



         19   today, but --



         20                  THE COURT:  Actually, there's a



         21   level of mistrust here that I'm a little surprised



         22   about.  You really worked well together last



         23   year -- maybe not together, but you worked well



         24   sort of resolving this.



         25                  And what I'm seeing now is
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          1   something a little bit different, and I don't like



          2   it.  And I'm not trying to say it's one side or



          3   the other side.  But there's just this real arm's



          4   length kind of thing that -- I know this is an



          5   important case for you and your people.



          6                  But ultimately we're professionals



          7   here; we've got to get this done.  And I need you



          8   to help.  I need you to work together to a certain



          9   extent.  I need you to stand a little taller to do



         10   this.  And I don't need the finger-pointing.  And



         11   I'm pretty sure that Judge McGinley isn't going to



         12   want the finger-pointing either.



         13                  So -- I have people that are -- I



         14   have both sides that aren't being as full in



         15   disclosure as I would have expected.  I'm a little



         16   disappointed.  No, I'm a lot disappointed.



         17                  You, you can really mess this up.



         18   You can really mess this up now.  We're right on



         19   the brink of getting this done, and I don't want



         20   to lose it.  That's been my constant message since



         21   we've been on the phone periodically all this



         22   year.  I don't want to lose this.  And I need more



         23   cooperation from you and I need more transparency



         24   from both sides.  So you've got to work a little



         25   harder on this.
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          1                  Having said that, it's been an



          2   honor to serve with you.  I won't miss you.  I'm



          3   more than happy to take a hard break here and give



          4   this to Judge McGinley.  But I've seen some really



          5   good lawyers here.  And I'm an old trial lawyer.



          6   I appreciate good trial work.  I appreciate real



          7   professional work.  And I've seen a lot of it



          8   here.  Let's not forget where we -- you know, how



          9   we got through this last year.



         10                  Is there anything else that I need



         11   to address today?



         12                  There being nothing further to come



         13   before the Court, we stand adjourned until the



         14   call of the crier.



         15                  My law clerks can take a



         16   representative of both sides up to Judge



         17   McGinley's chambers so you can inquire there as



         18   how best to make contact.



         19                  Thank you.  We are adjourned.



         20                  ALL COUNSEL:  Thank you, Your



         21   Honor.



         22                  (Proceedings concluded at 11:01 a.m.)



         23



         24



         25
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