10. The Uses of Courts and of Lawyers

Thomas K. Gilhool

The Setting

We are living and working. happily. in an era in
which assumptions about the nature of persons
called "‘retarded” —and a wide variety of other
persons called black, women, poor. eiderly,
Aslan—are changing. Assumptions about human
nature are not easily uncovered, let aione changed.
because they can be deeply taken for granted.
Once we stumble into awareness, however, we
face an opportunity (mavbe a short-lived
opportunity) to render a new undersianding, itself
taken {or granted. Erving Goffman writes: “During
periods of marked social change, when individuais
acquire rights or lose them, attention is directed to
properties of individuais which will soon hecome
defined as simply human.™!

Changing assumptions, and changing facts as
well.? invariably give rise to-claims of right. And,
inevitably, claims of right will implicate the law.
We are after all. or we are struggling to become, a
constitutional society. Notions of “person,” and
changing notions of who are persons and who are
not, and who are not in what particuiars, will,
thereiore, be expressed formally in the {abrie of
our laws and those notions more or iess imposed
by the laws.? And if the law is impiicated. so are
the courts. For the courts are entrusted with the
generation oi claims of right and with their
authoritative adjudication. To be sure. these
functions are not confined to the courts alone.
Claims of right may be validated by negotiation
and bv legislation and, still more informally, by
widespread practice and custom. But the courts
have a special place in working out the claims of
rights of persons subject to prejudice. which may
distort the workings of negotiation and legislation
and which may have corrupted custom entireiy.®

“Independence and self-confidence, the feeling of
creativity . . . , lives of high spirits rather than
hushed, suffocating silence,” the Supreme Coun
wrote in Papachristou v. City of Jacksonvilie® is
the promise of the Constitution of the United
States to its citizens. The gquestion is: how can we
use the courts, the law, and lawvers. and how can
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we organize ourselves in their use most quickly
and surely to generalize new nations of rights of
retarded persons—and indeed of ali perssns who

are different—and do so not onlv in symbolic
terms but also in reality?

The Uses of the Courts

The question is: of what useis) are the courts in
declaring rights. in fashioning and enforcing
remedies, and in securing change nself? The
answer is more complex than sometimes appears:
Courts may establish rights, remedies, and change
directly, and especially often will they define and
declare rights, but their most important use is
instrumental. The courts’ declarations, and the
forum they provide, affect the balance of {orces in
other politicai arenas to secure remedy and
change. As one commentator puts it, *The
declaration of rights is ordinarily a prelude to a
political struggie.” ® The courts are not a magically
different instrument of change; like each of the
other instruments there are tasks and times 1o
which they are especially well fitted. But in no
case will singleminded use of the courts be
effective. The use of litigation along with Jobbying
and bargaining promises 1o be effective. Our task
is 10 use the courts not only for their own vield.
but aisc for their effect in other arenas.

The litany of rights declared in recent litigation by
retarded citizens is familiar. The right 10
appropriate education. The right to treatment. The
right to due process. The right to 2 minimum
wage. The right to emplovment. The right of
access to public transportation. The right 1o reside
in the community. The right to services in the

community. In sum, the right to be different and
to have that difference accommodated.

Those declarations reflect the beginnings of the
application to retarded citizens of basic
constitutionalnotions. Taking Plato’s ideal
Commonwealith as his counterpoint. Mr. Justice
McReynolds, writing for the Supreme Court in
Mever v. Nebraska.” expressed them as {ollows:



“For the welfare of his Ideal Commonweaith, Plato
suggested a law which would provide: "That the
wives of our guardians are o be common. and no
parent is to know his own child. nor any child his
parent . . . The proper officers will take the
offspring of the good parents to the pen or fold.
and . . . will deposit them with certain nurses . . .
but the offspring of the infenor. or of the better
when they chance 10 be deformed, will be put
away in some mysterious, unknown place, as they

should be.’

“Although such measures have been deliberateiy
approved by men of great genius. their ideas
touching the relation between individual and State
were wholly different from those upon which our
institutions rest; and it hardly will be affirmed that
any Legislature could impose such restrictions
upon the people of a State without doing violence
t0 both the letter and spirit of the Constitution.”

In Mever v. Nebraska} and eisewhere in the
fabric of American constitutional law, five norms
are clear. First, liberty. Citizens are to be freed
from stereotyping. Not only is the state not 10
poach upon citizens but the siate is to protect
them in pursuit and realization of their capacities.
Second. equality. “Inferior” —"superior”
distinctions are disfavored. It is not that unequally
situated persons are 1o be treated equally. Justice
Frankfurter said that would be a travesty of
equality.® Rather, citizensa, eacn of them, are to be
accorded a functional equality. and none of them
are to be set apart. Which is to suggest the third
norm, integration. Or what retardation
professionals have come to cail *normalization.”
Integration, not to deny difference, but to create
or to allow, to protect, space ior difference within
society. Indeed. integration to Giebrate difference.
Hence. the fourth and fifth of the constitutional
norms: Individuation in the state’s address of its
citizens. And the reservation 10 each citizen of
choice about who he is and wno he shall become.

This is not the place to parse these norms
doctrinally, nor is it the place to weigh precisely
the uncertainties in their appiication in any
particular case in any particuiar court at any
particular times.'® Suffice it to say, it is
constitutional values we seek. As constitutional
values they are, almost by deiinition. also values
widely held in the society ai jarge.

The guestion then is what functions may the
courts serve in giving flesh 1o the word ! and
tulfillment to the promise these norms embody.
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The uses of the counts and of litigation are at least
four. One. to secure the authoritative declaration
of rights, to change or to refine the rules which
{ormally govern conduct. Two, to create new
forums and to structure new relationships wherein
declared rights may be eniorced and where new
rights may be declared. Three. to bring forcefully
to the attention of legislators, executives,
bureaucrats and other public and private decision-
makers and to the attention of the citizenry at
jarge, certain facts or authontative
characterizations which have not had great
visibility or salience beiore. And four, like each of
the other modes of petitioning the government for
redress of grievances, litigation may abe used by a
citizen to express hi(rseil, to tell others who (s)he

is, or to redefine hi(r) notion of hi(riself or the
notions others have of hi{r).

To Change the Rules

The right to education cases will illustrate.!* The
rules were changed in at least five ways. By court
order, the new rules were: first, zero-reject
education, the inclusion of all children, no matter
how handicapped, in free public education.
Second, education appropriate to cach child’s
needs and capacities. Third, {an initial step toward
an operational definition of the standard of
“appropriate” education) written, individually
prescribed plans for the education of each
handicapped child. Fourth, the delivery of
education in as integrated a setting as possible (a
strong presumption that mainstreaming is the
appropriate education). Fifth. the opportunity for a
full hearing on the appropriateness question before
assignment to special education, and thereafter
before any change in educational assignment and

periodically (annually, most often) in the course of
the child’s schooling.

To Create New Forums

Apart from the courts’ usual power of enforcement
(contempt is the chief formal power), the nignt to
education cases established several new
{orums—some temporary and some
permanent—and otherwise restructured the
relationships among the parties {and non-parties as
well). They provided new {ormal (and informal)
mechanisms to give further operational definition
{0 the children's newly declared rights. and to
enforce them and perhaps 1o create new rights.

Four such new structures have arisen from these
cases.
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First. a due process hearing is now available to
ecach child to determine whether hiry educational
assignment is appropriate. Typically. the hearing
is to be held by the Secretary of Education tor
hearing examiners designated by and acting for
hi{r)). The child is entitled to access to all school
records before the hearing, to an independent
evaluation of hi(r) educational needs and
capacitities and the appropriateness of hifr)
educational program, to representation at the
hearing by an Association for Retarded Citizens
advocate, a lawver, or any other person of hi(r)
choosing, to the opportunity to present evidence
and 10 cross-examine school district witnesses.
Thues, for the child and hi(r) parents —if the
resources and skills necessary to manage the
hearings are adequately distributed and accessible
to them—the hearings may provide the means to
secure in fact the appropriate. integrated
education the courts have declared is legally their
right.” In addition 10 restructuring the relationship
between parent/child and the school distnict, the
due process hearings may alter relationships
within the education bureaucracy. For exampie,
the power of teachers and psychologist as against
administrators, local and state, may change, given
the opportunity the teacher now has in the due
process hearing to present at the highest level of
the state education bureaucracy hi(r) best
professional judgment of what is required to
provide the appropriate education for a particular
child and the opportunity to make claims for
recourses necessary to deliver that education.

Second, under aegis of court orders, state and
local task forces (one for eacn county or
intermediate unit) are forming. Each is composed
of Association for Retarded Citizens and other
handicapped organization representatives, the
school districts. and the county mental retardation
agency, and empowered 1o oversee the planning
for and the implementation of the courts’
declarations.

In one state (Pennsylvania), at least, these task
{orces have been made permanent by state
regulation. The very existence of these task forces,
to say nothing of the possibility of a network of
links and strategies among Association for
Retarded Citizens advocates on each county task
force and on the state task force, may alter the
balance of forces bearing on educational policy
and the delivery of education. The relationship
between Association for Retarded Citizens and the
other parties in the task force may be further
defined and detailed formaily in the direction of a
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duty “‘to bargain in good faith.” ' It may take on
the {ormal characteristics of the siatutorily
required Developmental Disabilities Councils.*® or
Title I parent groups,'® or of any of the range of
relationships defined in the Housing Acts for
urban renewal, housing code enforcement, and
community development.’’

The right to treatment cases—notably Wyatt v.
Stickney'*—create Human Right Committees.
sharply defined neither as forums for hearings nor
as forums for collective bargaining, but which hold
prospect to become either or both.

The appointment of Masters to oversee the
implementation of court orders in the right te
education cases as in desegregation and corporate
reorganization cases may provide for the short life
of the Masters' term a new forum in which
relationship between the parties are altered. And,
of course, during the htigation itself, the very
dependency of the litigation may change the power
relationship among the parties and yield bargaining
on quite different terms.

To Focus Atlention

In addition to creating new rules and new forums,
litigation and the courts may be used to bring fact
hitherto invisible to the anention of legislatures.
executives. bureaucrats. and other private and
public decision-makers and of the public at large,
and otherwise to change their understanding of the

matters at issue and the peopie who have put them
at issue.

It is true that “rights are declared as absolutes,
but they ripple out into the world in an
exceedingly contingent fashion.” ** It is true, as a
consequence of this and of the analysis offered
here. that a court’s declaration of rights is only
one event in a political struggie. But that does not
mean that the declaration of rights exhausts the
uses of the courts. Chief Justice Warren wrote:

“Whenever the Congress discerns some defect in
our soclety, within its constitutiona] limits it may
reach out for solution. If it cannot achieve
consensus on . . . a complete sojution, it may
compromise for a half or a quarter loaf or even
postpone its action . . - Yhen the Court
determines the relevant facts. it must apply the
legal principies applicable to themn. The judge is
not justified in parceling out a portion of the rights
established by a statute or the Constitution . . .
The judicial process, therefore. might well be
described as ‘the process of principle,’ as
distinguished from 'the art of the possibie.’ "™



But the court. nonetheless. mav have significant
effect in the arena of compromise 2nd on the
limits of the possible. The judges’ [unction,
Alexander Bickel argued, is to call attention to
constitutional values, to demonstrate the evils
present in some ‘“‘political”” compromises, lo move
the other political processes **off the dime.” and
thus to alter the vector of political bargaining.®

Attention may be secured just by being in court,
even short of the courts’ authoritative {indings.
When plaintiffs file in any case of public interest,
they can expect to be {eatured, as cases
presenting the claim of retarded citizens invariably
are, in the printed media. When authonties like
Gunnar Dybwad and Ignacy Goldberg come to
court o testify to the fact that all retarded
children are educable, the electronic media will
broadcast those facts from the courthouse steps.
When the courts enter authoritative findings on
the educability and emplovability of all, they are
broadcast and the interrelations between the
courts and the other political processes—and the

opportunity of using all the processes—become
clear.

Consider Section 503 of the Rehabilitation Act of
1973. Undoubtedly, apart from the right to
education and the right 1o treatment cases (or
better put, in conjunction with them), this is the
recent development with the most revolutionary
potential for the quality of life of handicapped
citizens. Section 503, the first legslatively enacted
affirmative action reguirement for employment of
handicapped persons in the country’s history,
requires that virtually every government contractor
{any with a contract larger than 52500} “shall take
affirmative action to employ and advance in
empioyment gualified handicapped individuals.™ =
This requirement must mean not only
nondiserimination and affirmative efforts to hire
the handicapped, but the fitting of work settings
and job tasks to the handicapped. As the Supreme
Court wrote in Griges v. Duke Power Company™
invoking Aesop to construe a statue which imposes
only the duty of nondiscrimination in employment
(a Jesser duty than the Section 503 duty of
affirmative action):

“Caongress has now provided that tests and criteria
{or employment or promotion may not provide
equality of opportunity merely in the sense of the
{abled offer of milk 1o the stork and the fox. On
the contrary, Congress has now required that the
posture and condition of the job seeker be taken
into account. It has—to resort again to the
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{able —provided that the vessel in which the milk
is proferred be one all seekers can use. The Act
proscribes not only overt discrimination but aise

practices that are fair in form. but disciminating
in operation.” *

R. W. Conley estimated {a conservaltive estimate
probably, made before the affirmative action
requirement was adopted) that at least 400.000 of
the 690.000 retarded adults, currentiy idle or
institutionalized. could be emploved.® Section
503 —if it is impiemented and made real. in
fact—provides a necessary and perhaps even the
sufficient condition {or deinstitutionalization and
realizing for each handicapped person a
normalized. autonomous life in the community.

The adoption of Section 303, as every
Congressional speech preceding it shows, was
influenced by King-Smith v. Aaron?® a decision of
the United States Court of Appeals for the Third
Circuit. holding that a school district could not
deny employment to a blind teacher, by a host of
gnreported cases,”™ and by the finding of the
courts in the right to education, right to treatment,
and minimum wage cases. Litigation and the court
findings and orders, and the consciousness created
by them, and the public sentiment and the energy
of organizations of the handicapped mobilized by
them had some place in the complex and open-
textured forces focused by Washington lohbyists
for these organizations, by members around the
country, and by friendly Congressmen to yield
Section 503. It would take a political science of
much greater sophistication than we have to
caleculate exacly how significant a place: it is
enough to understand that the words and actions
of the courts had a place in the kit bag of the
Congressional lobbyists.

Similar interrelationships (and similar product in
rules change) may be observed between the right
1o education cases and the Acts requiring zero-
reject education and due process adopted by more
than 24 state legislatures, the progress of U.S.
Senate Bill No. 6, requiring the same and
providing federal funding of 75 percent of the
excess cost of special education, and the adoption
by Congress in Angust 1974 of Amendements to
the Education of the Handicapped Act which
required that the states give priority 10 zero-reject
education in the expenditure of {ederal funds and
establish due process hearings, and which
singificantly increased authorization of federal
funding for education for the handicapped.™




Thus far we have noted only the lateral use of the
courts to affect other rule-formulating
instrumentalities. But the courts by focusing
attention have a vertical effect as well on the
impiementation of the very rights they declare.
Shortly after the Pennsylvania findings and orders,
the majority leader of one house of the legislature
said: “I wish we'd done that.” Such sentiments,
loosened by the court and nursed by the
Association for Retarded Citizens and a new pubiic
consciousness, yielded, at Governor Milten
Shapp’s request, 2 $25 miilion increase in the
state contribution to special education to
implement the newly declared rights.

And it was the action of the Congress in adopting
the August 1974 Amendments to the Education of
the Handicapped Act that finaily made clear 1o the
Department of Health, Education, and Welfare
that the Bureau for Education of the Handicapped
has the power and the duty 10 write (and enforce,
one hopes they will realize) regulations. The
process of consultation with organizations of the
handicapped and professionals and the schools has
begun. The domino theory, if you will, of
implementation. The question remains whether the
regulations will have operational definitions and

cutting edges to assist in securing the declared
rights in fact.

To Announce One’s Dignity

The fourth use to which litigation and the courts
may be put is to assert oneself, 10 declare one's
own notion of who one is and what one is due, and
to change the notions others have (and sometimes
one's own notions) of who one is, Participating in a
struggle, and recognizing and having it recognized
that it is right and good to assert oneself, confirms
one's identity and one's confidence in oneself,
That in itself is 2 value, and it is a vaive, legions
of reports indicate. realized by most people in

most struggles, and especially in struggies for what
is seen as justice, as rearess of just grievances. If
the use of the courts, or of the due process
hearings, or of state and local task [orces, like the
use of other modes of petition, had only that effect
and only on the immediate participants, that use
would be significant. But the efiect extends well
beyond the immediate participants.

Consider blacks and white. Afier the decision in
Brown v. Board of Education, the civil rights
movement took on still 2 new life. The recognition
and respect for blacks as persons, a2sserted by
those many who litigated Brown and those many
more who for 50 years prepared, inter alia. 1o

litizate Brown. acknowledged by the court, and
broadcast by its opinion and the attention thus
{ocused. hrought many blacks twho had been
coerced by the many times they were toid they
were inferior to believe they were inferior) to a
new respect for themselves and to {reedom. And
many whites, laboring under the similar
debilitating belief that they were supenor. came
not oniy o a new respect for blacks, but 10 a new,
less precarious, respect for themseives.

The retarded and the handicapped, their parents,
their siblings, their friends. and professionals 1o

~ whom the retarded are clients have struggled

similarly. Subject to the same judgment that we
are inferior, many of us came to believe it.
Struggling in the name of justice, asserting
ourseives, our sense of ourselves changed.
Assertions legitimated by the cours, they are
broadecast to others who did not participate
directly. And their notions change. And thus
freed, the Lkelihood that one will participate in
reducing 1o reality the declaration of one's
rights—and the rights of others—increases, A
necessary condition of partcipation in the political
arena is some threshold of self-respect, of felt

competency, of deservingness to be politically
efiective. *®

Kay Gorham speaks of “climbing out of the
personal struggle and into the still bigger battles,”
of “Mrs. Naders popping up all over, where
formlery there were timid souis.” * Dorothy
Desn's Closer Look® published by the National
Information Center for the Handicapped. speaks in
terms of rights and coalitions: *“It’s okay to be
different,” says one headline. Advertisements for
Association for Retarded Cliizens. United Cerebral
Palsy and Easter Seals no longer speak to
sympathy but to rights: themes of charity and
grace have given way to themes of justice. The
most significant number of the out-of-school
children found in Pennsyivania came in not
because they were traced in school records but in
reaponse to publicly broadeast invitations to
“come and claim the fghts of vour chiid.” The

courts and litigation can be and have been so
used.

The Comeuppance

But for all this, rights have not become real. There
have been few efforts to measure what has
happened in the lives of handicapped citizens and
what has not ¥ —and that is one of our probiems.
We are left, therefore, with our impressions: and
lo this cbserver, the impressions are inescapable.




The institutions stand and have not altered for
many, probably for most. Zoning battles are not
posed. let alone won: community residences are
still at Stage | on the drawing boaras: and even if
they were built or found, we have not the systems
10 assure they do not become New York's nursing
homes.® In some places children are in school,
but it is no more appropriate schooling than it has
ever been. Hearings are mooted: educational
strategies have been tested and found productive,
but they have not been widely shared and certainly
not distributed to those who must teach. Section
503 exists, but virtnally no one knows of it—even
those whose profession is developing jobs for the
handicapped. For very {ew handicapped persons,
if any indeed, has it yet yielded a job. Even the
first steps have not béen taken: no one has
analyzed the skills required by the contractors’ job
tasks as they are presently defined. let alone
formulated a job conversion table so that in each
area of the country there may be a choice of jobs
available to fit the skills of each handicapped
person. ‘

Symbolic victories—change in the rules—we have
had. The problem is that symbolic victories may
satisfy and divert us from real victories. We know
the courts can be used, as can so much else, to
make rules real. But despite the ceiebration of the
last few years, little (except perhaps the change
most directly a product of symbeolic victories, the
increasing sense of self-respect) has happend on
the suwreet. Widespread declarations of rights have
provided a moment for innovation for the rights to
take hold. When the task is—as it is here—to alter
deep-seated patterns of behavior which have long
since taken on a life of their own in large and
complex bureaucracies largely out of control even
of those who people them. moments of leverage
are rare and hardly expendable. What can be done
1o seize the moment and to secure the transiation
of rights into reaiity?

Before turning to a modest proposai to that end,
consider the uses of lawvers. The analysis will be
{amiliar. for the uses of lawvers track the uses of
the courts.

The Uses of Lawyers

Questions of using lawyers most effectively resolve
1o three: (1} What functions shall they be directed
10 discharge? (2) how shall we organize ourseives
in our relationships with lawvers to direct their
work? and (3) how can we pay {or change) the
costs of using them?
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In a paper of productive insight. entitled Why the
“Haves " Come Out Ahead: Speculations on the
Settings and Limits of Legal Change® Marc
Galanter distinguishes two classes of litigants:
“one-shotters” and ‘‘repeat-players.” One-shotters
resort 1o the courts only occasienally. They include
both parties in custody disputes, divorces,
ordinary neighborhood civil suits, commitment
proceedings, and ordinary inheritance disputes.
They are usually the plaintiffs in suits by welfare
recipients against agencies, auto dealers against
manufacturers, residents against zoning boards,
accident viclims against insurance companies,
lenants against landlords, and consumers against
creditors. The defendants in those suits are
usually repeat-plavers. Repeat-players also include
the plaintiffs in suits by prosecutors against
amateur accuseds, f{inance companies against
debtors, comdemnor (highways, e.g.) against
property owners, Jandlords against tenants, and
1.R.S. against taxpayers. And in cases between
unions and companies, movie distributors and
censorship agencies, purchasers and suppliers,
regulatory agencies and firms in regulated
industries, both parties are usually repecat-players.
Repeat-players, as the exampies suggest, engage
in large numbers of similar suits over time.

Whether one is a one-shotter or a repeat-player
affects the immediate outcome of any given
lawsuit. And even more, whether one is a repeat-
player or a one-shotter determines whether one
can use litigation to effect long-term real gain.

As to the first, Galanter suggests the advaniages
that repeat-players bring any piece of litigation:
having done it before, repeat-players have advance
intelligence: they are able to structure the next
suit and 1o build a record in anticipation of it. It is
the repeat-player. for example, who writes the
form contract. Repeat-players develop expertise.
employ specialists. enjoy economies of scale and
low start-up costs for any particular case. They
have opportunities to develop helpful. informai
relationships with those who people the courts.
The repeat-plaver must establish and maintain
credibility as a combatant and has an obvious
interest in maintaining hi(r) “bargaining
reputations” to establish commitment 1o hilr)
bargaining position. (S)he can say, ] must have
xvz or I can't settle”™ and be believed.

With no bargaining position to be maintained, the
one-shotter has more difficuity in convincingly
committing hi(r)self to a paricular demand and
hence has less bargaining strength. Repeat-players




can play the odds: The more important the matter
at stake in a particular case is for the one-shotter,
the more likely (s)he is to choose a strategy which
seeks to minimize hi(r) maximum loss. The stakes
in any particular case are smaller for the repeat-
player; they can adopt strategies calcuiated to
maximize their gains over a long series of cases
and thus can take the risk of a big loss in any
particular case, Repeat-players can play for
favorable changes in the rules as well as
immediate tangible gains. Since repeat-players are
in the game to stay, it pays them to spend
resources to get {avorable rules. A repeat.player
can afford the risk of losing in any given rule-
change case because (s)he’ll be back and hi(r)
accumulated expertise will enable hifr) 10 present
the rules case persuasively.®

The position of the one-shotter, if it is social

change (s)lre is after, is more stark. Galanter
writes:

“ Qur analysis suggests that change at the level of
rules is not likely in itself 1o (bring) redistributive
outcomes. Rule change in itself is likely to have
lirtle effect because the system is so constructed
that changes in the rules can be filiered out unless
accompanied by changes at other leveis.

“In a setting of overloaded institutional {acilities,
inadequate, costly legal services, and unorganized
parties, beneficiaries may lack the resources to
secure impiementation; a repeat-player opponent
may restructure the transaction to escape the
thrust of the new rule. . ..

*“The system has a capacity to change z great deal
at the level of rules without corresponding changes
in everyday patterns of practice or distribution of
tangible advantages.

“With their relative insulation from retaliation by
antaponistic interests. couris may more easily
propound new ries which depart from prevailing
power relations. But such rules require even
greater inputs of other resources to secure
effective implementation. And courts have less
capacity than other ruie-makers to create
institutional facilities and reallocate resources to
secure the implementation of the new ruies.
Litigation then is unlikely to shape decisively the
distribution of power in society. It may serve to
secure or solidify symbolic commitments. It is vital
tactically in securing temporary advantage or
protection, providing leverage for organization- and
articulation of interests and conferring (or
withholding) the mantle of legitimacy . . ." ™

Despite the expiosion of litigation. despite the
attention at national conventions of handicapped
organizations to the law and the courts, despite the
host of proiessional meetings on the subject,
despite the creation of a National Center for Law
and the Handicapped and the American Bar
Association's Special Commission on the Mentally
Disabled, our use of the courts and lawyers and
the law remains episodic. We are, by-and-large,
one-shotters. If we are to make maximum use of

the law, we must reconstitute ourselves as repeat-
players:

“Coherent groups . . . have the ability 10 act in a’
coordinate fashion, play long-run strategies,
benefit from high-grade legal services and so on.
An organized group is not only better able to
secure favorable rule change (in courts and
elsewhere) but it is better able to see that good
rules are implemented. It can expend resources on
surveillance, monitoring, threats and litigation that
would be uneconomic for a one-shotter.” 36

In 1934, a potentia} repeat-player went to the
Washington law firm of Covingion & Burling with
a one-shot problem. With the advice of that firm,
they transiormed themselves into a repeat-player
and to this day they have maintained the fuil
advantage of that status. The Air Trznspornt
Association presented a “three-bit problem™ —the
loss of certain government mail contracts lo other
airlines in a freewheeling competitive situation.
Instead of addressing the problem one-shot, the
Association and their lawvers worked four years on
a host of fronts to secure a Congressional bill
creating the Civil Aeronautics Board and
forbidding anvone to engage in air transportation
except with 2 CAB cenification of “public
convenience and necessity.” The members of the
Air Transport Association, alone, were cerified in
1938 and competitors have sinee found it difficuit
to enter this market. ¥

The history of Welfare Rights Organizations over
the last decade is the story of the efforts of weifare
recipients to become repesat-players and to reap
the advantages thereof. Where they have in fact
become repeat-players, change has been marked.
In Philadelphia, for exampie. Welfare Rights
Organizations negotiated a recognition agreement
with the State Department of Public Welfare
grantng them bargaining rights with the county
director, access (and a desk) in each of the 12
Philadelphia District Offices. and the night to
represent applicants and recipients in iniormal
relations and in appeal herrings. No one made &
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claim without an advocate member of the Welfare
Rights Organization being present and available to
advise and assist and appeal, if necessary. Ina
year and 2 half the rate of rejection of new
applications {or public assistance was brought
down from nearly 50 percent 1o 25 percent. The
record of change from welfare lawvering is mixed
(and subject siill to debate), but, 10 the extent that
lawyers worked for organizations of recipients and
the organizations functioned as repeat-players,
significant change was secured.®

The classic case of the organization for social
change becoming 2 repeat-player is the National
Association for the Advancement of Colored
People which, {rom its beginnings in 1909,
included among its strategies the use of the courts
and lawyers.®

The trick. then, is not the one-shot use of lawyers
but their systematic use. Many state Associations
for Retarded Citizens have a lawyer full-time on
their staff. Valuable as that is, one lawyer can
attend to little more than one arena (in California,
lobbying; in Pennsylvania, the due process
hearings) and more likely only to a part of that one
arena. One lawyer cannot ring all the legal beils or
even plot the legal score: certainly, (s)he cannot
respond to the range of possibilities and directions
presented by the members of the state
organization. Volunteer lawyers, no matier what
their skill otherwise orF their good will, cannot.
without more, build the experuse or the informal
relationships of integrate strategies across cases or
{ollow the cases with monitoring. cajoling, threats.
or still another case. One-shot lawyers., who are
paid, suffer all of the disadvantages of the one-
shotter and the cost js prohibitive. One-shots, who
are not paid, cost less but remain one-

shots —unless. of course. they are among the many
legal services and public-interest lawvers who have
carried most of the freight in recent hrigation. But
even at that, these lawyers remain less well
integrated with the handicapped organizations than
systematic use of them would require.

Thus. if the best use of the courts to secure social
change is their use to mobilize political forces 1o
establish the rights of the handicapped in fact, the
curious but clear corollary is that we must
mobilize to best use lawyers.

A Proposal

City by city, region by region. siale by siate,
Aasociations for Retarded Citizens join in coalition

with other organizations of handicapped persons to
create in each ¢ity of county and in each sizte
Centers on Law and the Handicapped. With three
to eight lawyers at their direction. the coalition of
organizations would become repeat-players and
could pursue the {ull use of the law; integrated
shert and long-term strategies, 1n the courts and in
other arenas. follow through.

Cost inhibits the use of lawvers and of courts. But
coalition can make it go. Full-time staff lawyers
are available for work which concerns social
change at considerably less dollar cost than
lawyers in the ordinary open market even at a
discounted fee.*® An optimum three-lawyer office
can be staffed for about $80.000.* The cost then
to an eight-organization coalition will be £10,000
per organization per YE€ar: ¢ a {our-organization
coalition, $20,000 annually.

But the benefits of coalition and of staif lawvers
are not merely the dollar cconomies; coalition
offers economies of function and of impact in the
uses of the law as well. The members ol the
several organizations of the handicapped share,
after all, a commeon social situation and similar
experience. Their needs and wishes will, in
significant degree, be similtar. The fabric of the
law intersects with the experience of each in
similar ways. Cases will be stronger: opportunities
and problems susceptible of legal address are
more effectively and efficientdy addressed
together. Zoning and building regulations. which
inhibit or prevent the deveiopment of residential
{acilities in the community. and supplemental
security income regulations, which delay er
exclude handicapped persons. will affect persons
with different handicaps in the same way. What
will resolve the problems of some persons will
resolve them for almost all. What will open access
to publie transportation and to community services
(from education o recreation), what will assure the
quality of residential services to some. will for
others too. Redesign of job tasks and job settings
to open employment to handicapped persons will
be secured most surely and most efficiently if it is
sought with all the handicapped in mind. Often the
gaps and the blocks to realizing the rights of the
range of handicapped persons will have their
origins in the same mistakes in writing of
interpreting state and federal statutes and
regulations. in judging competence. in designing
programs. or in just plain oversight. Often the

remedies required, as well as the largets. will be
the same.
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The benefits of coalition extend. however, beyond
the direct uses of the courts and other tegal
forums. The indirect uses of the courts to marshal
forces in other political arenas are advanced by
coalition. Coalition can seize the opportunity for
authoritative pronouncements of the courts to stir
the confidence of more people to seek more
deeply, more widely, and more skillfully the
realization of rights in fact. It can do this by using
the burgeoning handbook of strategy to place at
the fingertips of handicapped persons and their
parents and advocates clear and precise
understanding of the rules and of how to use them
to thread particular problems,*® by training lay
advocates for hearings and for work on loca] task
forces, by mobilizing strength in the legislature
and elsewhere. Vesugial rivairies among
handicapped groups may be muted in a common
pursuit of rights, and the common strength of the
handicapped may be increased.®

Services received from lawvers should be of a
different and better quality when lawyers work full
time at the direction of a coalition of organizations.
Committed full time to the pursuit of the rights of
the handicapped, and informed, guided and
directed by the citizens most knowing of the
problems, of the relationship between the
problems, and of the sought-afier resolutions,
lawyers may probe more deeply, more widely, and
focus more on target. The sometimes intricate and
obscure set of federal, state and local statutes and
regulations, which so largely determine for good or
ill the guality of life of handicapped persons, may
be searched and parsed systemartically 1o discover
what claims, yet unfound, lie there. The
possibilities of invention in the common law of
tort, contract, and property may be explored and
exploited. And follow-through (in all of its
dimensions) may be addressed.

Civen a local Center on Law and the
Handicapped, volunteer lawyers can now be used
effectively. The core lawyers can share expertise
in handicapped law, provide the strategic
connections between cases and coordinate follow-
through.* One-shot lawvers, paid and not paid,
may now be used meore effectively: indeed, given a
local Center on Law and the Handicapped, more
refined judgments can be made on marshaling
non-Center lawvers especially expert in particular
matters for particular cases or parts of cases. And
as the award of attorneys f{ees to prevailing (or
even failing} plaintiffs in cases {or the handicapped
becomes more common,**"and as prepaid
insurance-type legal service plans for union
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members and other groups are established more
widely,*® the role of local Centers in sharing

expertise and coordinating strategies will become
the more important, the use of lawyers the more

widespread, and all the more effective in securing
change.

Local, regional and statewide Centers on Law and
the Handicapped might begin in a number of
wavs. They might spring {ull-blown in coalition
from the several organizations of the handicapped.
One or a few such organizations might start the
Centers, recruit additional organizations and
resources to the coalition later; thence expanding
the scale and the scope of the Centers. In some
communities, where bar associations have
significant financial resources, Centers might be
launched with contributions from the bar. In those
communities where state and federally funded
Regional Centers, or Mental Retardation Centers,
or Developmental Disability Centers, or University
Affiliated Facilities exist (and they are existent in
various forms and under various names in virtually
every local community in the country), they might
contribute start-up resources. Indeed, where state
and federally sponsored Mental Retardation
Centers, however named, evince an interest in
themselves asserting the rights of their
handicapped clients against others, they might
become long-term members of the coalition and
partners in the Centers on Law and the
Handicapped. Over the long term, the increasing
resources of the organizations who are members of
the coalition, an improving public consciousness,
and increasing attorney’s [ees awards from the
courts. should render the local Centers stable
institutions. a taken-for-pranted parm of the
expanding effort of handicapped citizens 1o
effectively claim their rights.

Roles for Professionals in the
Bureauncracy

The uses of litigation and the courts present new
role opportunities for mental retardation (and other
handicap) professionals who practice in the
bureaucracies: as plaintiffs and as defendants.

The Plaintiff's Role

Wyatt v. Stickney, the Alabama right to treatment
case (it will surprise many to know), was begun
not by the residents or relatives or the Association
for Retarded Citizens, but by employees of the
institution. In the face of a cut in the Alabama
cigaretie tax. the state fired 93 proiessional. sub-




pro{essional and intern employees of a state
hospital. The terminated emplovees o0k to federal
court 10 contest the firings. asserting. inter alia.
that residents of the institution would not receive
adeguale treatment. As the case developed, its
{ocus changed and the claim became: even with
the employeces reinstated, Alabama's institutions
do not provide adeguate treatment. The rest is
history, albeit current history.*®

Professionals in the bureaucracy have the right to
assert the rights of their clients, even to assert the
rights of their clients against the burcaucracy in
which they work. Indeed: professionals in the
bureaucracy may well have a duty—2 legal as well

as proiessional duty—to assert the rights of their
clients.

The Right To Assert the Rights of Clients

On January 13. 1973, at 6:30 in the morning,
Benny Parmish, a public assistance case worker In
Oakland, California, was instructed to join
“(Operation Bedcheck,” a search of the houses of
public assistance recipicnu—“csp:cia.lly the beds,
closets. bathrooms. and other places of
concealment,” 10 determine if there was a man in
the house and, hence, whether assistance couid be
terminated. He refused, asserting that such
searches were legal. He was firea for
insubordination. The County Civil Service
Commission upbeld his firing. But the Califorma
Supreme Court, in a unamimous opinion. held that
Benny Parrish was protected in his right to assert
the rights of his clients and ordered him
reipstated.**

On the evening of July 27. 1976, Qcania Chalk. a
public assisiance case worker in York County.
Pennsylvania, attended a meeting of public
assistance recipients, a group calied the Public
Assistance Committee. There. he criticized the
personnel and policies of the York County
Assistance Office. He urged recipients to “get on
case workers’ backs and demand their nights;” he
stated that some case workers failed to accord
recipients dignity and to inform them of their
rights of appeal; and, quoting Frederick Douglass,
he exhorted recipients 10 “agitate, agitate,
agitate.” He was suspended from his job without
pay for “having caused embarassement and
unfavorable publicity to the department.” The
Seate Civil Service Comumission upheld his
suspension. But the Pennsylvania Supreme Court,
generally more conservative than California’s,
reversed, holding Ocania Chalk's remarks
protected by the First Amendment. “ag a member

of that govemmental institution (York County¥
Assistance Office).” The Court found. “‘he had a
unique, and valuable. perspective, irom which to
view it.” The benefit of that perspective could not
be denied to his clients or to the public.™

From 1966 through 1969. Father Joseph
Donahue,** Chapiain of Manteno State Hospital in
Ilinois (“a gigantic institution operating on 2
akimpy budget,” as the court put it), engaged in &
campaign of public criticism of the institution. He
wrotle in a union newspaper column: he addressed
the State Federation of Labor and made other
public speeches; he wrote letters to the governor
and to the editor of the local newspaper: and he
published a paid advertisment in that paper. He
complained, inter alia, of insufficient employees,
unqualified employees, inadequate care, and in the
paid advertisement criticized the Director of the
Mental Health Department and the Superintendent
of the Hospital. In 1969, he was fired. He sued in
federal court for reinstatement. He won and was

awarded back pey, punitive damages and
attorney's iees.

There is a very significant space in the
buregucracy within which the professional is
protected in asserting the rights of hi(r) clients,
even against the bureaucracy itself. Thus, e.g., &
Regional Mental Retardation Center psychologist
whose child-client has been denied schooling may
assert hi(r) right to schooling against the school
district, perhaps into court. And a teacher may
assert in & due process hearing hi(r) professional
views of the appropriate educational program for
hi(r) client even if the district’s official view is 1o
1o the contrary. Indeed. the bureaucratized

proiessional may have a duty to do 0.
The Duty To Assert the Rights of Clients

Donaldson v. O’Connor the Florida right to
treatment case holding two physicians personally
liable in damages for failure to treat a siate
hospital resident. suggest. though it does not
reach. the question of whether a bureaucratized
professiona.l does not have a duty to assert the
rights of hi(r) clients. The deiense of the
physicians to the claim of liability was that they
did “the best they could given the stark limitations
on the resources available to them.” 1f the court
had found the defense true, the next issue woulid
have been whether the doctors would have had 10
show a good [aith eifort to secure sufficient.
resources in order to escape Liabiiity.
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A Pennsvlvania case suggests the answer is ves.
The superintendent of a state hospiai was iired

{or dereliction of duty. It was alleged. inter alia.
that residents were maintained in unsanilary

cages. His defense was lack of funds.
understaffing 2nd overcrowding. On z finding that
the superintendent had made inadequate protest of
inadquate resources. the State Civil Service
Commission upheld his firing.**

The duty of the bureaucratized proiessional may
arise both from hi(r) status as a professional and
from hi(r) status as a statutorv fiduciary. As a
professional, by definition, (s)he is possessed of
some special knowledge and, by definition and by
the Codes of Professional Responsibility of
virtually all proiessions. (s)he is bound 10 use that
knowledge to serve hi(r) client.* As to fiduciary
duties derived {rom statutes, consider twe common
statutory provisions; one, Section 1501 of

California’s Community Care Facilities Licensing
Act:

“Tt is the intent of the state 1o deveiop policies and
programs designed to . . . (2) assure that all people
who require them are provided with the
appropriate range of social rehabilitative,
habilitative and treatment services including
residential and non-residential program tailored to
their needs;"” ** ‘Another, Section 4201 of
Pennsyivania's Mental Health-Menial Retardation
Act:

“The Department shall have the power, and its
duty shall be: (1) to assure within the State the
availability and equitable provision of adequate
mental health and mental retardation services for
all persons who need them.”

Such provisions must impose a duty upon the
bureauncratized professional: a duty owed, if not to
client. then at Jeast to the state. If resources are
inadequate to deliver on these statutory
injunctions, the least that can be expected of the
bureaucratized professional is that 1sthe holler
about it, inside and outside the bureazucracy.

The Defendant’s Role

At least two very different styies of response have
arisen in bureauerats across the country to
litigation against them. Some take lawsuit ligation
personally, becoming very defensive. Others
recognize the uses of litigation and. in effect,
welcome it. They see that litigation is targeted at
objectives which they, as professionals, share and
that it will provide them with additional leverage
toward their objectives. (The right 1o education

cases, for example. spring directly from the
Counct for Exceptional Children’s Policy
Statement of 1971; and the right to treatment
cases spring from the Accreditation >tandards of
the Joint Commission on Accreditation of

Hospitals.)

The bureaucrat’s response is important o the pace
at which a suit will proceed. And hi(r) response
and attituede is crucially important to the pace and
the thoroughness of implementation. The first
(defensive) response may have its roots in
mistaken notions about the narure of litigation or
in stvies of personal involvement and notions of
change and truth which may themseives be
profession-rooted or, at least, occupation-rooted.

If the source of the defensive response of
bureaucratized professional is mistaken notions
about litigation, these professionals are hardly
alone in the mistaking. Virtually every civil
procedure casebook presently in use in the law
achools of this country contains a ritual recital *‘on
litigation as the last resort in the resciution of
disputes, short of violence.” Such a recital, and
defensive feelings, may have made sense in the
Middle Ages when a trial was by fire: whoever
survived the hot coals in better shape was right
and won. It makes no sense now.>® Litigation, as
the analysis offered here indicates, is
fundamentally like every other method of resclving
disputes or of petitioning the government for
redress of grievances; each of the methods has in
some degree its own peculiar costs and benefits.

As a descriptive matter, the analysis indicates,
litigation is hardly the last of anything; most often,
for repeat-players anyway, it is merely a
beginning. And i “litigation is the last resort”
means that one will or should try every other
means of resolving a dispute before turning to
litigation. that obviousily depends upon the
circumstances: upon the relative accessibility (and
the costs of access) of other methods: upon which
method is most susceptible to the sorts (and the
size) of resources one can put behind hi(r) claim:
and upon a host of other contingencies. For those
to whom, because of prejudice. “‘the poiitical
processes ordinarily to be relied on™ are effectively
closed—in short, for those who are

different —litigation may be the first resort.>

Suits against governments [or injunctions are not
personal uniess one chooses to make them so.
They are addressed to changing things as they are
and have no {unction in allocating blame. If blame
is involved at all, it is systemic. not




personal —except in the cases where systemic
{ailure is indeed personal or is personally cansed
or personally abetted. The same is not true, of
course. {or personal actions for damages. though
the modern view of damage actions regards even
them as mechanisms {or the allocasion of costs,
without tones of blame or fault.*®

Contrasting styies of response among
bureaucratized professionals, in some instances,
may be caused (or accentuated) by differing
notions of how change comes. The bureauerat,
classically, believes that proper change comes (if it
is to come at all) hierarchically. Some
professionals may join the bureaurcracy because
they so believe: others. whose notions were
different or inchoate when they were selected,
may have since been socialized by bureaurcracy to
that belief; truth is found and proper change
comes dialectically in the contest of thesis and
counterthesis. It wiil be of little comifort 10 say to
the bureaucrat schooled in hierarchy: have faith,
join the contest, bring to bear vour best
information and your best opinion—justice will
out. Lawyers, after all, have been schooled in the
dialectic., to joy in expression and assertion, to
take the outcome without personal involvement
(not necessarily to accept the outcome, for in
another forum another resuit may be obtained),
and to leave the courtroom with their arms thrown
around the shoulders of opposing counsel. But that
may be all that can be said to professionalized
burezucrats to remove the sting.

There are. of course, hard cases in which the
bureaucratized professional will have a position
opposed to the particular position of particular
handicapped plaintiffs (and also there are easy
cases in which the professional in the bureaucracy
must, for one reason or znother, taken an opposed
position}, in which case {s}he must join the contest
and bring to bear hi(r) best information and hi(r)
best opinion. But in those cases, once the verdict
is in. implementation (or not) can proceed without

cavil.

Functions for Professionals in
Research

Litigation and the orders of the courts have been
built upon the findings of mental retardation {and
other handicap) professionals in research. The
same questions raised about the ases of law and of
the courts must be raised about professional
research. Can research evoke only horntatery
changes in the rules, undergird only symbolic

victories? Can research efiectively address
implementation? As before, any answer that relies
only on the description of what has happened must
be grim. To date. research has not produced or
packaged findings which are sufficiently
systematic, precise, or coherent to support change
in fact.

But the productivity of research like the uses of
the law) need not be confined to symbol and
exhortation. Research can contribute to the
impiementation of the rights of the handicapped
just as the courts can, and even more directly.
Indeed, the rights of handicapped persons cannot

be made real in fact unless research is {ocused
upon implementation.

First, the grim descriptive facts of the present and
a suggestion for their remediation. Second, a few
suggestions for priority on the agenda of research
for implemenitation and impact. Third. a comment

on the relationship between research, the law and
change in fact.

Packaging

With perfect fidelity to research findings, expert
professionals can testify that ajl handicapped
children can learn. But in the 36 states now under
legislative or court injunction to provide an
appropriate program to all handicapped children,
many teachers do not know how to teach them.
Experts know that for every sort and combination
of handicapping condition, somewhere in this wide
land. educational strategies and techniques have
been invented. tested and found productive. For
all our investment in curriculum development,
learning materials, teacher training and continued
training, many teachers do not know what to do or
where or how o find out what to do. And for good
reason. What is known is neither collated nor
indexed nor is there a distribution system to equip

teachers and children to realize the opportunity
which is theirs.

No maiter cries out more urgently {or address than
the design, development and production of
schemes for ordering and distributing present

knowledge. Research in packaging research. and
its use immediately!

The Laboratory Around Us

Some 36 states are now commitled to experiment
in the right to appropriate education: some 12
states are committed, by iegisiative or court
injunction. to expeniment in the right to trestment.

The largest single laboratory in social change




{excepting only racial desecreration in the
aftermath of Browns and the largest single
laboratory ever to retest and to confirm or to aiter
previous {indings on the development of retarded
persons, on learning, theory and technigues, on
theories and techniques of habilitation and
rehabilitation, and so on, is thus available at our
fingertips. Astonishingly, the laboratory is empty.

The hunger for fuller and more exact knowledge of
the processes and techniques of change is acute,
How is the productivity of commitiees on human
rights or of masters or of local and state task
{orces (in terms of rights in fact) affected by
differing composition of the task forces? By
differing formal and actual definition of their
powers and duties? By differing skills, attitudes
and experience of members? By ad hoc training,
or its absence, in the uses of task forces? By
differing training? By differing schedules of
meeting and differing mechanisms of structuring
agendas? By differential location of the task force
in the organizational hierarchy? By difiering
relations of each of its members to the
constituency of each member? By whether task
force meetings are private or public? By differing
task force access to records and personnel of the
school distnict or the institution? By diffential
sanctions (informal and {ormal) available to the
task forces?

How is the productivity of due process hearings (in
terms of rights in fact) affected by where they are
located in the hierarchy (at the top with the
Secretary of Education, for exampie, or in tiers
across the system); by the professional identity of
the hearing officers: by the screening mechanisms
and the criteria used in their selection: by the
formal aspects of the hearing itself; by the’
representation of hearing complainants variously
by lawyers, by Association for Retarded Citizens
advocates and by others: by the training and
preparation of the advocates; by differing role
perceptions of teachers and administrators,
defendants in the hearings; by the nature, skill
and type of independent evaiuations of program
available to complaining parents or children and of
the personnel who conduet the evaiuations; by the
burezucratic, professional, consumer and
policitical cultures in which the hearing
mechanisms operate? What effect do differential
hearing processes have on ordinary, day-to-day
behaviors and decisions {not themseives the
subject of hearings) in the classroom and in the
bureaucracy? What effect do varying techniques of
individual prescription have on educational

cutcomes: what are the necessaryv conditions {in
terms of training, socialization, skills and attitudes}
of productivity Un terms of educational outcomes)
of prescriptive techniques; is the participation of
the student, the parent. the resident in the design
of the prescription among those necessary
conditions; in what ways is that condition most
effectively fulfilled? What efiect do differential
handbooks used by handicapped persons and their
advocates in differing ways, with differing training
of the users, have in changing the behavior and
deecisions of the schools and the other institutions?

If what we suppose about the effects of litigation
and declarations of rights on seli-perceptions. self-
confidence and felt-dignity, and. thus, on lossing
the energy of people for political action is true,
what are the necessary and sufficient conditions of
such efiects and how do they vary among peopie
in differing social situations? If it is true that
authoritative injunctions by courts and legislatures
1o educate every handicapped person liberates
great creative energy in the teacher (after the
initial fright has passed or been mastered}, how
long does this creative energy last? Is there a
critical period after which, if the teacher does not
get assistance and reinforcement, hi(r) ereative
energy dissipates? What are the neecessary and
sufficient conditions of supplying that
reinforcement? And, indeed, are there, as a
general matter, critical periods after any
declaration of rights after which. if the necessary
and sufficient conditions of impiementation are not
supplied. the opportunity passes?

What are the differential consequences of difiering
formulations of declarations of rights by counts and
by legislatures? What differences in the structure
of remedies result in what differences in the
realization of rights? What styies of Associations
for Retarded Citizens. of lawvers. of other
professionals most effectively conduce to change?
What are the necessary conditions of those stvles
and the necessary conditions of change in fact?

Even the casual observer could multiply the
guestions with profit. Their answers will have an
immediate place in the redesign of strategies for
change, in altering the mechanisms we use to seek
change. Varying mechanisms and varying
strategies are in use now more intensively in more
places than ever before. Participant observation,
multivariate anaiysis, the host of more or less
precise and thorough techriques of modemn
research—and just plain taking a good. hard.
careful look at what is happening and what is
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not—can be used to gather and sort and analyze
the very rich data in the great weaith of events
occurring across the country. The {indings will be
Ach. They will refine our theories of social change
and they can increase our wisdom in seeking it.%*

Similar questions can be formed for research n
developmental and learning theones. In very many
places, people are trying out what we think we
know about development and learning. And since
in many places, others don’t know what we think
we know. they may be trying things we don't
know. Whichever way, the very number of the
new tries provides an unparalleled opporntunity to
validate and refine and perhaps to renew our
understanding.

Section 503

If Section 503 of the Rehabilitation Act of 1973
can be made an engine of deinsttutionalization,
securing to handicapped persons a life of liberty,
relative autonomy and choice, in an integrated
setting, it will only be made so if the necessary
research is forthcoming. To transiate the delcared
statutory duty of government contractors to hire
and advance handicapped persons in employment
into regulations that will bind and lrigation that
will make a difference, certain things must be
done.

On the legal side, it must be recognized that
affirmative action requires the government
contractor not only not 1o discriminate. and
affirmatively to reach out to recruit and hire, but
also to redefine job tasks and job settings to fit the
handicapped to the extent necessary to provide
employment to all handicapped persons.* To give
that duty operationgi—and enforesable—meaning,
research must tell us what the “extent necessary
18.

That requires the deveiopment of a typology (or
several alternative typologies) of competence and
their distribution and incidence among all the
handicapped. The typology of competences may be
constructed from a systematic collation of
occupations in which handicapped persons (of ail
the various capacities) have engaged. Two
additional kinds of typologies are required. First. a
typology (or several alternative typologies) of
required job competences for job tasks in job
settings as they are defined and as they exist now
among government CORLractors. The typology of
compelence required may be constructed from an
analysis of job tasks in job setiings presently
cxisting among, say the 500 largest and most

constant government contractors. Then. using a
conversion formuia derived irom experience in
redesigning job tasks and job seltings to fit the
handicapped, a third typology {or set of tvpologiesi
may be constructed to dispiay, with particularity,
the converted (and unconverted) job tasks which
must exist in altered {and unaltered) settings
among government contractors in each area of the
country i each handicapped person is 10 have,

say, three jobs which fit hiir) competence available
for choice.

Minimum Quantitative Standards for
Community Services

Recall the California and Pennsylvania statutory
injunctions recited above. Pennsylvania. {or
illustration. provided: “The Department({’s) power
and its duty shall be to assure the availability of
adequate mental retardation services for all
persons who need them." Similarly phrased
provisions dot the education, welfare, housing and
recreation statutes of virtually all of the states.

The problem is these are declarations—the right to
“azdequate mental retardation services,” for
example —without operational definition. When the
crunch comes and the inguiry is whether such
rights are real, it is often discovered that resources
have not been made available and the declaration
is violated—waiting lists abound, needs are
snubbed, claims are mooted. some lives are laid

waste (often imposing a greater cost on the
government later).®!

Two strategies may serve to address the problem
of operational definition. One, the strategy of the
right to education cases is to consign the definition
of a phrase like “a program of education and
training appropriate lo the capacities of each
child"” to hearings and the administrative process.
and to structure that process so that the only
guestion for decision is the appropriateness,
educationally, of the student’s program.
Considerations of resources are, in the education
cases, excluded (in the formal, legal sense at least)
from the hearings and from the judgment about
appropriateness. The cases are exphicit that cest
and the purported scarcity of resources are no
defense to the failure to provide each child hi(r)
due. The integrity of judgments about educational
appropriatenesa is protected (in the formal sense}
by the availability of judicial review of the hearing
to assure procedural regularity (impartiality of the
decision-maker, notice. the oppertunity for an
independent evaiuation of the student and hi(r}
educational program, the opportunity to be



represented by a person of one's choosing to
present evidence, the opportunity to cross-
examine, and the requirement that gecisions be
made solely on the basis of the evicence presented
at the hearing) and 1o assure that the judgment is
not so far wrong as to be patently arbitrary and
irrational. The strategy of the structured,
individualized hearing is proper when. in an ares
like education, there is much uncertainty about
input-output relationships and the best one can
seek is a fully informed shot at brinzng the best
vrofessional opinion to bear on the {inding of
appropriateness. 1o be sure, the hearing, and the
findings themselves, will be structured by the
allocation of the burden of proof, by presumptions
like the one imposed by the courts in faver of the
most integrated setting, and by rudimentary
minimum quantitative standards (like student-
teacher ratios) which have long since characterized
special education.®

The institutional right to treatment cases illustrate
the other strategy. The genius of Wyarr v.
Stickney is its adoption of minimum quantitative
standards to give content to the duty of the court
found in the Constitution to provide "“adequate
treatment” to all involuntarily committed resident.
For 10 years before Wyart, nght to treatment
litigation wrestied with the problem of what might
constitute adeguate trearment. As with education,
but even more so, there was great conflict of
opinion about what might constitute adequate
treatment for any given person. And. in many
instances, perhaps most, the courts would be
incompetent to resolve the conilict. The
conundrum was solved in W yatt (formally at least)
by avoiding the question of adequacy of treatment
in any given instanee, by adopting minimurn
quantitative standards and requiring individuaiized
treatment plans and leaving the rest to process.
The court adopted the Accreditation Standards of
the Joint Commission on Accreditation of
Hospitals which. in turn, were the product of
extensive work by research and practicing
professionals.

Guarantees of “adequate services” in the
community may be taken a step toward realization
in the same way. Research and the {ormulation of
minimum gquantitative standards might proceed
from analysis of incidence of various handicaps,
admixing the best prevailing professional judgment
about minimum services necessary to a full and
relatively autonomous life in the community, to
minimum guantitative standards, varying by
community size, of the generic programs required,
and minimum staff skills and ratio.

With these standards in hand. litization may
proceed 10 give operational definttion 1o
ruarantees, like Pennsvivania's, of services in the
community. A similarly phrased provision in the
federal Social Security Act provides that “aid to
families with dependent children shall be
furnished with reasonable promptness to all
eligible individuals.” Again and again, the
Supreme Court has held that this provision means
that if one is eligible, then aid must be furnished.®
The difference is that both " eligibility™ and **Aid
to Families with Dependent Children’ are given
operational definition by the Act itself and in
federal and state regulations under the Act.
Neither “services' nor “persons who need them”
are defined in or under the Pennsylvania Act.
Minimum quantitative standards, however, would,
as in Wyatt, keep the courts out of the business of
defining who needs what services, but put them in

the business of policing palpable, measured
standards,

Discussion of minimum quantitative standards
raises centzin guestions about strategy in the use
of the courts and about the wisdom, or place, of
securing detailed statements of standards in the
law. The very genius of Wyattis its danger. It is
now painfully clear that the insttutional right to
treatment cases contain the risk of reifying the
institution.®™ A priori one might have thought that
a minimum standards order would cause the
institutions to tumble; that the cost of maintaining
the institutions to standards wouid have proven
prohibitive to the state; that the state would,
therefore, choose alternative, less costly settings
for treatment. That possibility still inheres. The
data is not vet in. And the uitimaie outcome is stiil
subject to influence and conerol by partisans of
deinstitutionalization (if we mobilize ourselves
effectively). But when the court issues an
emergency order directing the empioyment of 300
additional resident care workers and those workers
are hired.® that, without more. props up the
political case by at least 300 additional citizen-
constitutents-of-legislators-and-governors who have
a stake in maintaining the institution. The
perception of the risk of reifying the institutions
suggests that court strategy in the institutional
cases might better be focused on the “least
restrictive alternative” aspects of the case: ®
seeking to secure operationai definition of the duty
to provide treatment in the least restrictive setting
{perhaps, indeed. minimum quantitative standards
for treatment in the community, and a timetable
for moving institytional residents to adequate.




cmall facilities in the community!. Indeed. it
<hould be noted that the Filth Circuit Court of
Appeals. in its decision affirming Wvatt v.
Stickney, recognized that the minimum standards
had entered the case below by stipuiation of all the
parties, expressly declined to reach a decision as
\o whether those standards are constitutionally
minimum requirements and, still more important,
expressly declined to decide whether a federal
court may prescribe standards at all “*as
distinguished from enjoining the operation of such
institutions while constitutional rights are being
violated.” ¢ {(Emphasis deleted)

In any case. the contribution of the Stickney
standards to reifying the institutions can at best
only be marginal: the political forces and the
inertia which protect the continued existence of
the institutions are altered hardly a jot or tittle by
adding another few hundred employees. It is those
facts of political life that make so pressing the
need for minimum quantitative standards for
services in the community. Parents in some
significant number oppose deinstrutionalization for
a host of reasons: a most imporiant one being that
there is no assurance that services will be
available in the community —nor even, it
sometimes appears, a {ighting chance that they
will be.®® Emplovees of institutions —and a
politically saiient number they are: 14.000 in
California in 1975, for exampie. and 17.000 in
Pennsvlvania-—similarly have no assurances, either
that they will have jobs aiter deinstitutionalization
nor. lo the some significant number of employees
who may have such concerns. that their
professional responsibility to their clients will be
discharged in the community. The {ormulation,
and authoritative promulgation. of minimum
guantitative community standards wouild be a step
toward such assurances. They would provide a
{ocus. a rallying measure; something to holler
articulately about and against which to measure
progress toward right in the community in fact;
something eniorcible.

Minimum quantitative community standards, just
as minjmurn guantitative institutional standards,
raise another question: apart from reifying the
institutions {or the community), there is a danger
of reifying the standards themselves. On the one
hand, the conscientious researcher and citizen,
and the activist, know that quantitative standards
formulated today will be no good the day after
tomorrow. There will be new research. new modes
of service., new iifestyles, new economies, NEw
professions even. 2 changing incidence of

handicapping conditions. and new senses of what
is the minimum-—on the basis of which guantified
minimum standards should also change. On the
other hand, we have seen the uses of operaling
definitions. of cutting edges: to measure whether
the handicapped are getting what they are entitled
to: more easily to prove and to enforce their
entitlements (starkly easier than with words like
“adequate’). A battle once won and a measure
established in fact, then—until battie needs be
joined again—the measure need not be defended
(and the defense probably lost) day by day.

Thus. we need minimum quantitative community
standards. but we do not want lo be stuck with
them when they are outdated. Shouid we then
create them? This dilemma is a false dilemma. It
is resolved by classic administrative law doctrines.
Certain standards—those of a high level of
abstraction, like “adeguate services . . . for all
who need them.” which set the purpose, the tone
and the direction—should be promulgated by the
legislature or by the judiciary. Other
standards—the concrete particularized minimum
quantitative standards for services in the
community, for example, should be promulgated in
regulations by the executive or administrative. By
hypothesis, regulations are more ¢asily changed
than statutes or judge-made law. (In any particular
case, and ours may be one, the reverse may be
true. It may be easier to change Congressional
enactments than to change HEW regulations, for
example. In the states, the effort to secure
minimum guantitative standards from the
executive in regulations may be prejudiced by
intrinsic conflicts between the executive function
in budget-making and its function in achieving
purposes and directions set. abstractly. by the
legislature. In any given case. the place we will
choose to seek the promulgation of minimum
quantitative standards will depend on the vector of
the forces which bear on the respective places and
upon our access and strength with them
respectively.)

On the classic view {and it is a correct view
generally), if standards become reified in
regulations, and stale and no longer responsive to
the legislative purpose and direction, resort may
be had to judicial review to void the staie
regulations and to stant the process of writing new
ones. As the Supreme Court said long age in
another context: ® *“The constitutionality of a
statute predicated upon the existence of a
particular state of facts may be challenged by
showing . . . that those fact have ceased Lo exist.”



By the same token. regulations promuigated to
effectuate legislative purpose and to cischarge
legislative direction may have done so once but

when the facts have changed mav have ceased to
do so.

Minimum quantitative community standards raise
still one more question: the question of reifying
labels, And this question mav constitute a true
dilemma. After all. there presently do not exist
now for the general run of citizens general rights
to minimum services necessary to ife in the
communrity, general rights ¢ a2 minimum income.,
for example, or to a job. or to housing, or to health
care.”™ (Though for certain special services—such
as education—such rights may exist for the
generality of citizens.}” But some such services do
exist specially for handicapped citizens {and all of
this paper is part of the wide effort to render them
services of right), Therefore, whenever any
handicapped person consumes such services, {s)he
marks hi(riseif special and in some sense
“submits™ to labelling. The dilemma is not
resolved by saying that. if such services were
delivered by generic service agencies, labelling of
the handicapped would not occur since (among
other reasons), for many services, there exst no
generic agencies (just as there exist no general
rights to certain services). The dilemma will, of
course, be resolved truly if and when general
rights to services are recognized (and here, of
course, is where the wider coalition comes in).™
For now, it may be said that any minimum
quantitative standards for community services to
handicapped persons will reify the labeliing
process.

When there is no gain at all from getting services
which carry a lable, the dilemma disscives, This is
what the Dinacase, Larry F,and the resi of the
misclassification cases are in part about.”™ There
the guestion in part is the assigment of mildly
retarded students to special. EMR ciasses. Since
research is persuasive that there is no educational
benefit to be gained by mildly retarded students
from special classes,™ it would cleariy be irrational
to submit to the label such classes bring. (Note
that even when we go to full integration of the
mildly retarded into regular classes, labelling may
still creep back in, for most mainstreaming plans
contemplate some special “‘resouree room’™ or
“resource teacher™ attention. Labelling will be
dismissed significantly, but will linger until every
student. handicapped or not, receives speciai,
individualized attention in regular schooling; in
other words, until all regular schooling becomes
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“special.”) When there is no gzin in return for the
service. resolution is easy.

The hard cases arise when there is clear gain from
the service and clear detriment from the
accompanying label, and when the questions of
service gain or label detriment are uncertain and
problematic. Consider, {or example, Section 503..
Should the mildly handicapped adult be blanketed
into the group covered by government contractors’
duty to empioy and to advance in employment?
Yes. because probably with the zid of Section 303,
the mildly handicapped person can secure more
remunerative and constant employment. Nao,
because no matter how well his particular job is
integrated into the work setting and no matter
what prophylactic devices are invoked to secrate
the records, probably word will go out that he is
“here on quota.” “our house dummy.” Put this
way, the question begins to look like a question of
who shall decide whether the gain of Section 503
service outbalances the cost of the label. Perhaps,
therefore, the regulitions implementing Section
503 should extend coverage to the mildly
handicapped, and simply leave it to each mildly
handicapped person to weigh the gain and the cost
and to choecse. If the dilemma is to be resolved by
each mildly handicapped person, what of the
moderzately handicapped person, the severely and
profoundly handicapped person?

As suggested twice, just above and throughout by
the attention to cealition, this dilemma may he
cbviated only by creating integrated space for
difference to thrive, by altering the meaning of
“difference.” and by generalizing the perception of
individual differences. A strategy of rights and of
services has particular salience to these tasks. The
sought-for outcome is that each citizen
(handicapped and not handicapped) is recognized
and respected as different (not as more different
than in fact (s)he ia, for that would be sterotyping,
nor as less different than (s)he is, for that would
be denial.) “Difference” is purged of the invidious
because difference is universal and celebrated.
And that's what the First Amendment, and the
Constitution, are all about.

Surveying the Opinions and Atiitudes of
Handicapped Persona

For years we have surveyed, in & host of ciever
ways, the opinions and attitudes of the public,
parts of the public. legisiators. opinion-makers,
parents, siblings. friends, associates, teachers,
would-be teachers, employers, would-be
empioyers. just about everyone we could think of.




loward the handicapped. We have not. however,
sought assiduously to determine the opinions and
attitudes of handicapped persons themselves. By
and large, we have not consulted them at all. Yet,
their opinions are crucial on any number of
questions central to the struggle for change. There
are. of course. exceptional pieces like Edgerton’s
conversations with “f{eehleminded women'' about
\heir {eelings and opinions after their
sterilization. ™

\iore extensive and intensive surveying will
require most cTeative uses and perhaps
adaptations of methodology. The retarded. for
example, are different after all and engage little in
hypothetical thinking.™ The usual structure of
survey instruments (“If 1 could have A, B, C, or
etc.. 1 would want Q) may not do. In addition to
whatever methods of direct search of opinion and
attitude, research may proceed by structuring
choice and attitude-expressing situations. Such
research will, like any research, be susceptible to
the dangers of manipulation and the control effect
and to risks of error in interpretation. But we may
learn not only a great deal about the preferences
of handicapped persons themselves but also much
that is urgent for us to learn about how to consult
the handicapped.

Identity and Roles of Clients and
Lawvyers

The preceding analysis suggests three separate
observations about clients and lawvers, which after
all may not be separate but central to the uses of
lawvers. One ohservation is on chents, another on
lawvers, and 3 third on the intermediate fate of
bott.

Identity of Clients

Standard Jegal doctrine about parties in litigation
requires that a court may not come to a binding
decision unless all “indispensable parties” have
had an opportunity o appear before the court and
1o be heard. Indispensable parties. the Supreme
Court said in 1854, are:

“Persons who not only have an interest in the
controversy, but an interest such that a final
decree (determining the entire controversy and
adjusting all the rights involved in it) cannot be
made without either affecting that interest, or
leaving the controversy in such a condition that its
final lermination may be wholly inconsistent with
equity and good conscience.” 7

Handicapped persons themseives, therefore. would
appear lo be indispensable parties in any
controversy where the nghts of handicapped
persons are being asserted.

\ir. Justice Douglas, dissenting in part in the
recent successful challenge by the Amish to
compuisory high school aitendance, made a similar
point. (To the reader. the invocation of the
{ollowing words of Douglas may seem 10 betoken
the common sterotypic patiern identifying
handicapped persons with children. That. of
course. is not the intent; rather the assertion is,
what is said of Amish children by Dougias may be
said. mutatis mutandis, of handicapped persons,

whether children or adults. and universally, of all
persons.)

“1 agree with the Court that the religious scruples
of the Amish are opposed 10 the education of their
children beyond the grade schools. yet I disagree
with the Court’s conclusion that the matter is
within the dispensation of parents alone . . -

wThese children are ‘persons’ within the meaning
of the Bill of Rights. We have held so over and

over again . . .

“QOn this important and vital matter of education, I
think the children should be entitled to be heard.
While parents, absent dissent. normally speak for
the entire family, the education of the child is a
matter on which the child will often have decided
views . . . It is the student’s judgment . . . that is
essential if we are to give full meaning to what we
have said about the Bill of Rights and of the right

of {persons) to be masters of their own destiny.” ™"

These themes are expressed in the order of the
court in Horacek v. Exon ithe right to treatment in
the community case} appointing on its OWR motion
a guardian to represent retarded persons in the
litigation because the interests of retarded may be
different from the interests of the parents.’® The
recent cases holding the “yoluntary” commitment
of handicapped children 1o institutions by their
parents is unconstitutional without a hearing and
representation of the children reflect that
concern.”™

As a general matter (apart from the cultural fact
that in the courts virtually no one represents
hi(r)self, virtually everyone is represented by a
lawver),™ substituting one representative (the
guardian) who may or may not perceive the
retarded person’s intercst as the retarded person
himaell perceives his interest for a representative
(the parent) who may have conflicling interests but
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who may also be more likely 1o perceive the
retarded person’s interest as the retarded persons
perceives it is a problematic gain. {Except, of
course. [rom the perspective of the lawyer's
conviction that the more interests, or perceived
interests, coniending, the greater the lixelihood of
truth and justice.) In either case, we may be no

closer to securing the expression of the retarded
person.

The point is not limited to expression in litigation,
but extends also to expressions to guide and direct
other lawvering functions. And still more generally
and even more important, it extends 1o expression
to guide the full campaign for rights. A recently
founded organization of young, physicaily
handicapped persons, Disabled in Action, may
express different sentiments and objectives than
an organization with a different mix of
handicapped and nonhandicapped membership. In
Engiand, Scandinavia, and a few places here,
Associations for Retarded Persons are beginning to
take shape, which may or may not express more
faithfully the desires and opinions of the retarded
themselves.® Undoubtedly they will, if indeed they
are associations of the retarded themselves (this is
the very subtle and complex problem of
manipulation to which we shall return below).

The point is that among the organizations in
coalition for purposes of using lawvers and the
courts (and otherwise) should be organizations of
the retarded and the handicapped themselves. If
lawyers can do best what they can do only with
the close participation of their clients (another
matter to which we shall return below), then
retarded and handicapped persons themslves, and
their organizations, must be among the lawyers’
ciients. Thus. it is important that organizations of
the retarded begin and grow. And therein lies a
host of sensitive and most important questions,
some of which have been raised above in the
discussion of research.

In the general context of seeking the opinicns of
the retarded and in seeking to assist in organizing,
a crucial question is: how shall situations of
consultation with the retarded be structured? That
is a question which Ann Shearer discusses
carefully in her chapter in this volume. In the
subclass of those interactions which is the
retarded peron’s relationship as client with hi(r}
lawver, the most sensitive and important question
is the question of manipulation. That question s
not uniguely present here, though it may be
present here in unique form. The problem of
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manipulation is endemic to all lawyering and
indeed to relationships of all professionals: for, by
definition, “profession’ means special knowledge.
And special knowledge invariably presents the
opportunity to control events and other persons by
use of that special knowledge. Most such control
we accept as benign—a teacher keeping 2
classroom of children orderly (though not too
orderly) and at creative work: a doctor causing &
person 1o ingest strange pink pills four times a
day: a purchaser’s lawyer drafting a contract
which determines many of the decisions of the
production manager of a plant for the next four
years—but even in these benign activities the
question of manipulation is implcit. Ultimately,
the problem of manipulation will be removed {rom
professional relationships with others only when
that special knowledge is no longer special but
fully distributed and shared in our society. The
problem is diminished to the extent that special
knowledge is in fact shared with the other persons.
(That is the point. so seldom realized, of the
homily which is so often recited by and to
proiessionals: “Lay out the alternatives to your
client, and their consequences, and (s)he will
decide,” though everyone also knows that what
alternatives one chooses to lay out, and how, can
determine the decision.) That—the extent to which
special knowledge is shared in fact with the
other—is also the basis of our comfort with the
lawyer and for our comiort {or none} with the
doctor and with the teacher. (We assume that the
production manager had equal access 1o special
knowledge and. indeed, that if relevant special
knowledge was intentionally withheld from him.
the contract will be void for fraud.)

But the problem is deeper even than professional
“special knowledge,” though it is compounded by
it. In any human interaction, the exchange of
mesaning is of the essence.™ And hence, there is
always the opportunity and the necessity to
interpret, and the opportunity to interpret not only
for oneself but for the other, to persuade the other
that your interpretations are really hi(r)
interpretations (or beliefs or desires), and hence,
to menipulate. There are no automatic rules or
sanctions to eliminate manipulation. There are
only skills (including observation of self} and
exhoriations. For professionals in relationships
with clients. there are the exhortations and skills
of “professional responsibility,” exhoriations
reinforced by the probable truth that function
(having what one is doing work) most often
reinforces responsibility: if you have not shared




special knowledge but have relied on
manipulation, what you are seeking to do (or get,

or be), you will probably not accomplish (or get or
become).

So the question which exists in every human
relationship, exists for lawyers and other
proiessionals in their professional-client
relationship with retarded persons. It is perhaps
even more emphatic in relationships with retarded
persons, for they are different. after all. and a part
of the difference may be that they are more
susceptible to manipulation. There is no magic to
purge the question: it must be deait with each day.

Roles for Clients and/or Lawyers

The analysis offered above in this paper suggests
that the uses of lawyers are not merely court-
otiented. and that even when their uses are court-
oriented, they are not that alone, for the discharge
of the lawver's functions in court may {and must}
have effect in other places as well. A lawyer,
therefore, must—if he is to be effective in using
the courts and. more generally, the law to
contribute to the realization of the rights of his
clients—include in his reperioire of roles both the
directly court-oriented roles:

{act-gatherer and fact-researcher
law-knower and researcher
theory creator and adaptor

pleader
trier of facts
arguer of “the law”
designer of remedies
draftsman
negotiator
counselor

and indirectly court-oriented and otherwise
oriented roies:

investgator
muck raker
social scientist
avid reader of the daily press, government
reports, and professional-consumer journals
writer
publicist
dramatst
negotiator
special pleader
consuitant
hard and soft sell artist
lobbyist
strategist
large-scale organization analyst
organizer and recrganizer
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bureaucrat
teacher
counselor

Indeed. the second set of roles is implicit in the
first and they are just as necessary to secunng an
order from the courts, and enforcing it. as they are
to securing orders and product {rom the legislature
and the bureaucracy and otherwise to structurning
public and privale orders so as to enhance the
position of the lawver's clients. (And both sets of
roles must be assumed by everyone——iawver,
client, professional, parent, and handicapped
person—who would participate effectively in social
change.) Without the will and the ability to take on
these roles, or {ind someone who will, the lawyer
cannot function effectively.

This is not the place to explore whether and 10
what extent and why the law schools produce such
lawyers. Some lawyers have those skills and the
will, and some do not. And, of course, some
lawyers who say they do, do not: some who do not
say, do. The important thing is. that in siaffing
their Centers on Law and the Handicapped, the
coalition of organizations should seek to hire those
lawyers who do and not to hire {or fire) those
lawyers who do not.®

One set of roles was left out of the listing above; it
is the set of roles for clients and roles for lawvers
which define the relationship between them. Put
shortly and in the gross, the client’s role is to be
assertive and the lawver's role is to be responsive.
Roles such as initiator, listener, idea man (or
woman). prober, insister, and so on. will be
shared, sometimes weighted on one side
and—ifrom issue to issue, from matter 1o matier,
from function to functon, from struggie to
struggle —sometimes weighed on the other, but the
gestalt of the relationship will show ciearly that
decision-making is the role of the ciient.

This is as it should be, both because professional
canons say it shall be so—Ethical Consideration
7-7 of the Lawyers’ Code of Proiessional
Responsibility, for example, provides: “In certain
areas of legal representation not affecting the
merits of the cause or substantally prejudicing the
rights of a client, a lawyer is entitled to make
decisions on his own. But otherwise the authority
to make decisions is exclusively that of the client
and if made within the framework of the law, such
decisions are binding on his Jawyer” —and still
more important because experience in the
reiationship over history {memorialized sometimes
in such places as Codes of Professional




Responsibility) instruets that it works best this
way. It works best this way not oniv internally, for
the relationship between client and lawyer itseif.
but also, and quite 2s important. externally, to
discharge the functions assigned in the society to
the professional —in the instance at hand, the uses

of lawvers, the courts and the law to achieve social
change and justice.

A recent study by Douglas Rosenthal, Lawver and
Client: Who's in Charge?® confirms again that
this is so. even in the kinds of disputes frequently
and widely regarded as “‘traditionally” the

province of the lawyer alene, (Though the tradition
is, and long has been. to the contrary.) Rosenthal
takes a close look at the preparation and irial of
personal injury cases in which parties are seeking
to@ﬂc the cournts directly for change and finds that
the “results™ in those cases are “better” in a
fmeasure common to both clients and lawyers
{namely dollars) when lawyer and client have
shared in the development and management of the
case and client decision-making has predominated.

The same differential productivity may be
expected to hold in cases which seek to use the
courts indirectly as well as directly for change. In
such cases the second set of roles and the skills
implicit in them are involved. And in these roies,
lawyers, while they may sometimes be especially
skillful, have no (not even a formal) monopoly. The
skills necessary to this set of roles are more widely
shared in the society: and clients. particularly
organizational clients, will have them in sigmificant
measure. Further, since such cases in part invelive
diagnosing and afiecting political processes other
than the cours (albeit through the courts as well
as otherwise), the lawver in his solitary state (and.
indeed, anvone eise alone) can usually not do the
job. Thus, there is even greater reason to suppose
that the results will be better in these cases when
there is a close relationship between lawver and
client, client decision-making predominating.

“ .. They Just Fade Away”

While lawvers tend not to be retiring peopie, the
implications of what has been said is that the use
of lawyers and the courts will tend to fade as their
contribution to the mobilization of forces toward
change has been miiked for all it’s worth.

Once rights are fully realized and secured. lawyers
will surely disappear, but that is the millenium.
The tendency is, nonetheless, implicit in the
proper role for lawyers vis-a-vis clients. It is
impiicit in the transmission by

professionals —lawvers, in this instance—of
whatever special knowlege or skills they possess to
their clients. to the point that thev are widely
shared. It i1s implicit in the processes of soctal
change themselves and in the analysis of the uses
of the courts offered here. Once resources are so
mobilized that organizations of handicapped
persons may bargain to a satisfactory conclusion
with those people and institutions and
bureaucracies which affect the quality of their
lives, the uses of the courts and of lawvers will
have been largely exhausted and the handicapped .
may rely entireiy on the ordinary political
processes to protect their rights. There would
remain for Jawvers and the courts only those
matters that are assigned for decision to the courts
exclusively and not to other political processes
(commitments, perhaps, if “commitment™ could
still exist at all; criminal prosecurions; the probate
of estates and so on), and occasional sporadic
contests with other repeat-players with whom
contacts are occasional and sporadic and with
whom, therefore, a satisiactory “private”
bargaining process has not been established.

Thus, for llustration of the promise of things to
come, the relative demise of welfare litigation in
recent years may be a mark not of the faiiure of
the use of lawvers and of the courts by welfare
recipients to advance their rights, as it has been
widely described,® but a mark of its success.
After a rush of victories in the courts in the mid-
1960s, the courts turned sour. decided a few cases
badly and announced some rules which
discouraged further suit. But by that time. it may
be that forces were so well mobilized at the behest
of welfare recipients that they would in any case
have turned from the courts. This may well have
been the case in Philadelphia: it was decidedly not
in other parts of the country. A further, but less
reliable, measure would be the increase in the
proportion of those eligible for public assistance
who are receiving it and an increase in the rato
between the level of public assistance income and
the level required for a ‘““minimum but adequate”
income as caiculated by the Bureau of Labor
Statistics. On both measures, Welfare Rights
Crganizations are succeeding and the uses of
lawyers and the courts (even including the losing
cases) have. undoubtedly, had their place, but
they have not yet succeeded and evidence is that
all of their forcea have not yet been mobilized. So
it is with the handicapped too.

For now, in the pursuit of the rights of the
handicapped. we must mobilize curseives to use




the courts and the law. and other means. As
Frederick Douglass and Ocania Chalk said,
“agtate, agitate. agitate.” As Joe Hill said,
“organize, organize, organize.” Here we add,
“litigate, implement, research, litigate, litigate™
until we are fully mobilized, the balance of forces
is changed, those who, like legisiatures, say

things. do them. and handicapped citizens are well
on their way to rights in fact.
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Preface

Considerable progress has been made in
residential services for the mentally retarded since
the President’s Committee on Mental Retardation,
in 1969, published the first Changing Patterns in
Residential Services for the Mentally Retarded. No
single report so profoundly affected thinking in the
field of mental retardation as did this monograph.
The internationally known authors presented
challenging new service concepts, that spread
rapidly. Over 20,000 copies of the 1969 monograph
have been distributed throughout the world.
Several countries translated it into their own
language, and the President’s Committee still
answers requests for information and copies.

Change has been so rapid that we need once again
to examine our situation, the new challenges and
the emerging service madels. The Federal
Government has focused attention on this major
issue and States have developed
deinstitutionalization plans which emphasize new
alternatives in community service programs. This
has further developed reform within our public
institutions by reducing their size and providing
means for evaluation and placement of their
residents in a less restrictive environment.

Normalization, a term popularized by the 1969
report, has been a guiding principle for planners in
establishing standards of services.

The President’s Committee on Mental Retardation
is indebted to Dr. Robert B. Kugel and Ann
Shearer, the editors of this new edition, and the
contributing authors. Retaining the values of the
original monograph while adding much important
new material, they have provided the imaginative,
people-related thinking which must underly
improvements in services to the Nation’s millions
of mentally retarded persons.

In spite of progress made since the first edition,
we still have a number of institutions in the United
States which are overcrowded, understaffed and
poorly financed. And there remain many gaps in
quantity and quality of community-based services.
But with the emerging Federal, State and local
programs we hope that by the end of this decade
many of these problems will be on the way to
solution. The President’s Committee on Mental
Retardation is dedicated to that end, and presents
these papers not as the official position of the
PCMR but as views of the authors that can
contribute to further beneficial change in the
pattern of residential services.

Exgtive Dikector, PCMR.




Contents : Page
I. Introduction 1

II. Starting Points

2. Some Basic Changes in Residential Facilities Ear! Butterfield 15
3. The Origin and Nature of Qur Institutional Models Wolf Wolfensberger 35
4. A Perspective Ruby Luna 83

II1. Instruments of Change

5. The Public Leopold Lippman 95
6. Public and Professionals G. Allan Roeher 105
7. The News Media Ann Shearer 169
The Government
8. The Legislature - Gary Marbut 119
§ 9. The Executive Burton Blait 129
: 10. The Uses of Courts and of Lawyers : Thomas Gilhool 155
11. The Universities James Clements 185
The Foundations . ‘ '
: 12. The Joseph P. Kennedy, Jr. Foundation Eunice Kennedy Shriver 217
3 13. Change by Persuasion—The Work of King ‘

Edward’s Hospital Fund for London James Elliott 223

IV. Patterns Which Are Changing
The Philosophy

14. The Normalization Principle Bengt Nirje , 231
National Patterns o
_ 15. Denmark ~ N. E. Bank-Mikkelsen 241
E 16. Sweden Kar! Grunewald 253
Provincial Patterns '
17. Ontario Donald Zarfas 267
Local Patterns
18. ENCOR, Nebraska Brian Lensink 297
19. Wessex, England Albert Kushlick 297
. A Planning Process
20. ComServ, Canada G. Allan Roeher 313

vit

i :
i
' A ’




Y. People, Places and Change

21. Architectural Implications
22. The Caring Staff

23. Parents and Professionals
24. The Handicapped Person
25. L’Arche

Vi. Not an End, But A Beginning
26. Toward Further Change

viii

H. David Sokoloff
Ann Shearer
Robert Kugel
Ann Shearer
Ann Shearer

Robert Kugel and
~Ann Shearer

Page
325
333

341

345 7~
355

373




