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THE COURT: Ae each of you

accustomed to being very mpch on time
for being somewhat longer. However,

case and the necessity of being comfo
comments that I intend to make to you
take somo additional time. I'm going
comments in this case aﬁd it will tak
do that. 1 also want to make it clea
from my written comments that the def
course, is the State of Tennessee. I
obviously, sometimes it is necessary

vhich seem to be directed at individu

Lecause no institution, whether it e

15: 29 P.

nows, I’'m usually

and today I apologize
the importance of this
rtable with tﬁbae
tqday require that I

to go through some

me a little time to
and it will be clear
ndant in this case, of
point that out because
for me to make cbmmants
that is

plas. Now,

the gtate or the

federal government, can act through apnyone other than those

people who work for that entity. But

it 1s, of course, the

State of Tennessee that has the responsibilities in this

case and it is as to the State of Tennessee and as to the

United States that 1 direct my comments.

I also point out that in tjis case, the rights of

those individuals who are being liti

ated are the rights of

individuals whose condition precludes them often from making

their own complaint. Often they are

they enjoy all of the constitutional

individuale who, while
rights of every citizen

of this country, are because of physical or mental

disgability unable to articulate their

own clainm. While that
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does not give them special righte, it points out the problem

that each of us must recognize, and that is that often it is

the circumstantial evidence which has great weight in these

cases.
individuals who would in many cases b
articulate the claim.

1.adies and gentlemen, it is

you recognizes that this 1s a court o

laws, that the settlement of disputaj

a lawsuit is a ntrong and necessary

our civilization rests. It is proper

We are generally unable to hear from those*®

e the ones to

important that each of
f law and a ﬁation of
batween people through
oundation upon which

under our system of

justice whaen there is a dispute betw

en parties regarding

the application of the law that thosg parties resolve their

case in court. It is the responsibi
district courte to hear those claims
hear those claims arising under thae Q
the United States and to render a pro
the application of the law to the fad

the record during the trial,

ity of the federal

and specifically to
onstitution and laws of
mpt dacision regarding
ts as establisghed by

In making that decision, the law raquires that the

Court not be influenced by sympathy,

passion.

testimony, much testimony which might

bias, prejudice or

This is a case in which there has been much

be very aympéthetic

for one side or the other, but the Court must make ite

decision not based on a sympathetic reaction, but on the
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objective facts as established on thep record.

Additionally, the Court mu
all of the applicable law and not a
reaching its conclusion. The Court
portion of the law and make its deci
law, but must regnrd all of the law

all of the other applicable laws., T

t consider, of course,
ingle principle in

ay not dieroéard a

ion only on a single

nd each law in light of
e United States, in

accordance with the authority granted by the Congress, under

the Civil Rights of Institutjonalired Persons Act, which is.-

sometimes referred to as CRIPA, is the plaintiff in this

casa.

litigant in federal district courts,

While the United States appears as a freguent

it i8 entitled to no

special consideration and appears before the Court as any

other litigant.

The burden placed on the United States is no

different from the burden placed on gther litigants before

the Court in similar cases. And if ¢
to satigfy any portion of that burders
upon it by the law, it cannot pravai{
claims.

In this case, the State of

he United States falls
] by the standard placed

on that clain or

Tennessaee and sevaral

individuals named in their official capacity as employees of

the State of Tennessee are defendantJ in this cagse. When a

suit is brought against employees of

other political subdivision in their

a state or a county or

official capacity, the
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governmental entity with whom they are employed is, for ali
practical purposcs, the actual party in the case. The State
of Tennaessee, merely because it is a state, iz not entitled
to special consideration in this case. Just as the United
States, the State of Tennesaee, as with every other
litigant, is entitled to no preferential treatment under the
laws in this case.

As 1 previously noted, the United States has
brought this casae pursuant to the Civil Righte of
Institutionalized Persons Act and asserts that the State of
Tennessee in ite operation of the Arlington Development
Center has failed to comply with those laws protecting the
civil rights of digabled individuals and has failed to
provide to those individuals educaticonal opportunities as
required under the Individuals with Disabilities Education
Act. The United States more specifically claims that the
defendants have failed' to provide adequat& food, medical
care, reasonable safety and training, freedom from
unreasonable restraints and adeguate psychological and
psychiatric services as required under the Fourteenth
Amendment of the United states_Conshipution and has failed
to provide Arlinéton residents under the age of 22 with the
aeducational services required by IDEA. ‘

The State of Tennessea, the govarnor of the Btate

of Tennessea, the director of the Department of Mental
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Health and Mental Rotardation and the superintendent of the
Arlington Development Center are the defendants in this
case. All of the individuals named in thie case, as I hava
indicated, are named in their sfflcial capacities..

The defendants contend that thelr operation of the
Arlington Development Center has not fallen so far below the
standard of acceptable care for individuals with mental
retardation ag to constitute a violat}on of those
individuals’ civil rights. The defenllants further contend
that the educational opportunities provided to the residents
of Arlingten Deveiopment Center below the age of 22 are in
compliance with the Individuals with Disabllities Education
Act. .

1 will eoxplain to you somewhat the procedure that
the Court goes through in deciding a case of this nature or
{ior that matter, any case. The Court in this case, and I
refer to the Court, because it sounds funny to say me all
the time, but I have to act as the Coprt in this case. Now,
when a person acts as the Court or the judge, you no longef
act as an individual. Your individual beliefs or
perceptions are not what govern your conduct, but rather the
laws of the United States and the Constitution of the United
States. The Court also acts in the capacity as a
fact~finder. The Court has to_decide.what are the true'

facts in thie case. So whan I say the Court, I think it’s
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best for you to understand that I‘m not confused about who I
am and who the Court 15, but i£ is iwportant for each of you
to understand that the Court doesn’t act lige me., The Court
is, in fact, something that is more than just an individual
speaking. The Court in thie case is the judge of the facts
concerning the controversy in this lawsuit.

The trial of this case bagan on August the 30th,
1993 with the taestimony of Dr. Walter P. Christian, the
firset witness presented by the United States. Bixteen
additional witnesses testified live in the courtroom, many
of whom or some of whom were seen by individual m;mbors here
and all by the lawyprs, and a large nﬁmber of dopoaitiona'or
portions of depositions were placed in the record.

On September the 10th, 1993, the State of
Tehneasae presented its first witness, Mona Reeves-Winfrey,
the superintendant of the Arlington Development Center.
Seven oﬁher witnesses testified for the state. The case was
than recessed from September the 17th, 1993 to October 18,
1993, at which time the state rosumed its proof with the
tenstimony of Dr. Alexander Horﬁitz. The gtate presented an
additional 11 witnesses, including the teatimony of Dr.
Philip Robert 2iring. The United States then presented
three rebuttal witnesses by live 'testimony, Dr. Christian,
Dr. Qictoria Therriault, and Dr. Irene McEwen, all of whom

who had previously testified in the case and also presented
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by video deposition the taestimony of Dr. Susan Hyman. The
parties were allowed to.supmit post~t?1¢1 proposed findings
of fact and post-trial memoranda. An& the United ftates
submitted a proposed order in this case.
It is now for the Court to determine what the true
facts are in this case and to apply t'e law to those facts.
Now, in order for a fact-finder to determine what

the true facts are, the fact-finder is called upon to weigh

the testimony of every witness who hag appeared before it or

whoge testimony has been submitted into evidence and to give
the testimony of the witnesses the weight, faith, credit and
value to which the Court determines it is entitled. 1In
determining which testimony to believe and, where necessary,
which testimony not to believe, the Court considers a number
of factors. The factors thaﬁ the Court has considered in
determining the credibility or believability of each witness
include the manner and démeanor of the witneas while on the
witness stand, whether the witness impressed the Court as
one who was telling the truth or one who was telling a
falsehood and whether or not the witness was a frank
witness. The Court also considered the reasonableness or
unreasonableness of the teatimony of the witness, the

opportunity or lack of opportunity.ofi the witness to know

the facts about which he por she testified, the intelligence

or lack of intelligence of the witness, the interest of the
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i

witnesa in the result of the lawsuit, if any, ihe

relationaship of the witness to any of the parties to the

_lawsuit, if any, and whether the witness testified

inconsistently while on the witness atand or if the witness
said or did something or failed to say or do something at
any other time that is inconsistent with what that witness
said while testifying.

Ladies and gentlemen, if tﬁere ia'é conflict in
the testimony of the witnesses, it 1§ the Court's duty to
reconcile that conflict, if it can b¢ reconciled, because
the law presumes that every witness #as attempted to and has
testified to the truth., But if théré is a conflict in the
testimony of the witnesses that the Court is not able to
reconcile, then the Court has to determine which ones of the
witnesses to belicve and which ones it cannot be believe,
that is which witneeses testified to|a falseshood.

0f course, immaterial discrepancies do not affect
a witness’ testimony, but material discrepancies do.

It should be noted that the greater weight of the
evidence in a case ims not determined|by the number of |
witnesses testifying to a particular|fact or a particular
state of facts, rather it depends on! the yeight, credit and
value of the total evidence on either side of the issue.

As 1 previously noted, the| Court may also consider

circumstantial evidence as well as direct evidence in
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deciding a case and, obviously, the 1
give equal weight to both direct and
evidenca.
weight to give any of it.

In this casa, particularly

have participated in this case and for those of you who have

attended portione of it, there have b

individuals who are called expert wit

of course, it is up to the

10

circumstantial
Court to decide what

toxr those of you who

ean a large number of

nessas, if

You may,

you’re not a lawyer, may not undarat]nd oxr know that the

Rules of Evidence do not normally pr
permnit a person to testify as to opin
An exception to this rule exists for

the Rules of Evidence as an expert wi

sent -- do not normally
ions or conclusions.
those whu testify under

tneassg.

An expert witnees is a person, who by education

and experience, has hecome an expert

in some art, sciencae,

profession or calling. Expert witne
state their opinions as to a ralevan
to those things which are relevant a
course, as to thuse things as which
expert and they may give thelr reaso

In this case, the Court ha

sas are allowed to

and material matter as
d material and, of

hey profess to be

s for that opinion.

considered aach expert

ocpinion received as evidence in the case and has given to

each expert‘s opinion that weight, if any, the Court thinks

it deserves. Where an expert opidiol ie not basad on

sufficient education and experience ér if the Court

15:33 P.

aw poermits the Court tof
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11

concludes that thé reasons ¢given in s?pport of the opinion
are not supported by the record or if|the Court finds that
thae opinion ir outweighed by other evidence or is
unsupported by the facts in the case,|the Court may
disregard an expert opinion, or at lepst portions of that
opinion. ‘
In thie casa, there have bePn three categories of

individuale supplying testimony. Additionally, there have

been over 440 exhibits. Actually, mjny of those have not -
been paper exhibits, but there have been many, many
exhibits, some of which are.long documents, others of gpigh
are videotapes. These exhibits include records from
Arlington Development Center. They include videotapes of
the facility and of practices at the (facility. They include
photographe of patients and they 1nc%ude charts and graphs

containing summary information.

Now, the testimony has been from three basic
groups of people. First, current and former employeea of
Arlington Development Center. Secondly, parents and family
members of individuals who are or were residents at
Arlington Development Center and, tﬁlrd, experts and
consultants retained eithar by the Upited States or the
state of Tennessee in connection with this case or in
connection with contracts to provi&e sarvices to Arlington

bDevelopment Center.

]
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As is oftaen the case, the dpcumente generated at
the time of the occurrence of events &ften provide some of
the most reliabla information concerning the evants in this
case. ]

I will talk a little bit more about some of those
documents later. However, I have considered all of those
documents in reaching my conclusions in éhis caso.
Additionally, those individuals who are currently at
Arlington Development Ceﬂte: or who have previoualy worked

there are in a particularly good position to provide

information regarding the ordinary practices and policiaes of

the institution. '
Parents and family members Pre in a position to
provide some information, and their tgstimony has been
|

appreciated and has been helpful. of course, the Court must

recognize that individuals who have mﬁde the choice to place

their loved one in any.inatitution ha&e a strong desire for
that institution to provide the best Fossiblo care.
Additionally, and understandably, generally, their view of
the institution may be strongly aftecked by Qhether they
have a continuing interest in the thtitution as a care
provider or whether they no longer have that interest.

The testimony of experts, of course, is affected

by the reliability of the information they receive on which -

they bame their expert testimony. If they receive
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inaccurate or incomplete 1n£ormation,;then the testimony
provided by the expert may be of limikad or little value,
Similarly, if their inquir& is a narrow inquiry as to a
specific aspect of the institution, their opinion ﬁay have
little or no application to other par&e of that inetitution.
Finally, if théy can be demonstrated to have previous ==~ to
have previously existing biases or prejudices or to have
previously committed to a position without examination of
the facts at the institution, their testimony may be

savaraly impeached. Before I proceed to tell you my
assessment of the evidence, I also AW going to review with
you in some more detail what the Unitedrstates must prove in
order to meet its burden of proof on (ite claim that the

State of Tennessee has violated the Fourteenth Amendment

rights of the residents at that 1nst%tution.

Again, in order for the pliintiit to establish a
violation of the Fourteahth Amendmeng, the plaintiff must
show that the defendants committed tﬂe acts alleged by the
plaintiff, that those facts caused the residents of
Arlington Development Center to suffer the loss of a federal
right and that in performing the acts alleged, the
defendants’ actions were a substantisl departure from
accepted professional judgment, prgctica or standards as to
demonstratae that the person responsible actually did not

base a decision on such a judgment. |A mere negligent act by

i
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the defendante causing harm does not

15: 35 P.15

14

e ht A .

constitute a violation

of the Fourteenth Amendment even though those acts would

constitute malpractice.

constitutional right under the Fourte

Thus a mere lack of due care by the

nth Amendment.

state official does not deprive a restent of a

I now aleo want to review w

th you more

particularly some of the language from the United States

versus Romeo, which I .

beliove sots out the principles governing the Fourteenth

Amendment claim in this casae.

Suprema Court in the case of Younqborf

In Youngberg, the Supreme Court specifically

stated when a person is institutionalized and wholly

dependent on the state, & duty to pro

and care doas exist, although aeven

ide certain services

then a state necessarily

has considerable discretion in deteraning the nature and

scope of its responsibilities.

The Supreme Court in Youngb

rg went on to

specifically raise the question of what is the proper

standard for determining whether a state adequately has

protected the rights of the mentally retarded. The Court
pointed out tho Constitution only requires that the courts
make certain that professional judgment, in fact, was

exercised. It is not appropriate -for the courts to specify

which of several professionally acceptable choices should

have been made. The mantally retarded are entitled to more
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considerata treatment, of course, and| conditions of

confinement better than criminals whoge conditions of
confinement are designe& for punishment. '

Obviously, the Supreme Courk pointe that‘’out
hacausae wa have always recognized in the United States, or
at leagt for a number of years, that individuals who are
incarcerated involuntarily for the purpose of punishment

give up many rights. So the cburt‘po nts out in Youngberg

[EPTR

that individuals in institutions of this nature have rights

and that those rights are different from the rightes of thosa

people who are involuntarily incarcerpted for purposes of
puniehment.
In Youngberg, the Court alsp observed, the courta

must show deference to the Judgment ekxercised by qualified

professionals. By so limiting judicial reviaw of challaenges °

to conditions in state ingtitutions, interference by the
federal judiciary with the internal operations of thesa
institutions should be minimjized.

The Court noted that the courts should not

second-guess the expert administrators on matters on which
they are better informed. The Court indicated that for
those reasons, the decision, if made by a profesasional, is
presumed valid; liability may be imposed only when the
decision by the professional is such a substantial departure

from accepted professional judgment, practice or standards
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as to demonstrate that the person resbonsible actually did

A h— -

not base the decision on such a judgant.

. e,

Youngherg raminds us that t%e state has a duty to
provide adequatce food, shelter, clothing and medical care.
These are essential to the care that Fhe state -- thesa are
essential elements of the caré that Jhe state must provide.

The state also has an unquestioned duty to provide

reasonable safety for all residents and personnal within theé'

institution. Residents enjoy constitutionally protected ';
interests in the conditions of reasonable care and safety,
reasonable nonrestrictive confinement conditions and such
training as may be required by these |interests,

Ladies and gentlemen, it is these principles that

govern tha determination made by the [Court tdday.

1n roviewing the evidence =ﬁ this case, there is
much testimony and documentation which appears to be
reconcilable. As a general proposition, it appears that
aven the defense expertrs do not éerigusly quastion that
conditions at Arlington Davelopment Center in 1990 and 1991
failed to comply with minimal raquirémenta establighed underf
the Fourteenth Amendment for individuals with mental
retardation. 1In 1990 and 1991, key positions at the
institutions were unfilled. Psychiatric and psychological
services were virtually nonaxiatant.é Outside consultants -

were rarely, if ever, used. And staff lacked the training f
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or direction to proparly feed, train, monitor and care for .

this population. . . 1
Even at the time of his testimony on September 14,
1993, Dr. Jon Scott Bailey, a fellow ¢f the American
Peychological Association and professor at Florida Btate
University and a consultant for the State of Tennessee

stated that he is now only beginning to see people who are

starting to he scnasitive to the needs| of residents at

Arlington Development Center. Dr. Baflley appeared to :

concede that data collection at Arlinbton Development Center :

is really not quite good enough to deLalop behavior
wevelopment plans. Dr. Bai;ey described the work of one of
his colleagues, Dr. Riordan as ==~ in [one of the resident
cottages at Arlington Development Center indicating that in
the Spruce Unit, they are doing much jbetter and that in
other areas they are not as good. §

| .br., Balley described the péychoiogy statf ae quotgi
"in trangit" and acknowledged that since December 1992, eomeg
of them have quit and some have baen{addad} He also stated !
that none of the masters level psychrlogiaﬁs have a

background in behavior analysis. He plso sald we have asked

!
|

a lot of people to change the way t%ey're doing things.

They're getting more intereated,'moﬂa involved, morale is

improved a little bit on the two unfts we have been most

involved in. Dr. Balley acknowledged that he is not a

- 18
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clinical psychologist and confirmed that he is -~ that he
did not indopendently verify any of the data submitted by

ae s P . Smm—— . - ————

Arlington Development Center for somé¢ of his calculations.
I should also note that Dr. Bailey submitted a
document entitled Some Common Characteristics of Severely
and Profoundly .Retarded Persons, which was marked as Exhibit:
309, which on cross examination of Dr. Bailey and on i
explanation by other witnesses was t&oroughly discredited,
Dr. Alexander V. Horwitz, ; doctor of psychiatry
and consultant for Arlington DeQelop ent Center had oaly, asi

of the month of his testimony, recenjly been increased from |

16 hours of consultation per month to 44 hours of

|

consultation per month at Arlington Development Center. Dr.

[P

Horwitz, again, an expert for the defgndants gave testimony

contrary to the testimony of the direptor of psychology of
Arlington Davn10pmeht Center, Dr. Bevprly Cox. Dr. Cox had

given testimony to the effect that some or many of Arlington

e me Amhn Aas A e te

residents would prefer to ba alone whpreas Dr. Horwitz’s

testimony was that eitting alone, not|smocializing is a

rom— s

behavioral problem. Dr. Horwitz, of course, is a trained

psychiatrist, whoreas Dr. Cox has a Ph.D. in education and a

. mwm—ar

masters in guidance. While Dr. Horwitz has been a i
congultant for Arlington Davelopmept Center for over one ‘
year, he acknowledged that he has nevér performed a data

collection check and that he would be concerned if he found
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that certain patiente were not getting behavioral
reinforcement.
Dr. Michael J. Lévine, a deveiopmont
neuropsychiatrist in the State of Loulsiana and medical
director for the Office of Citizens with bevelopment

Disabilities of the State of Louisiana also testified as an

expert for the State of Tennessee. Dr. Levine, more bluntly

than Dr. Horwitz stated his candid opinion as the Court
understood, that Dr. Cox, the director of psychology at ;
Arlington Development Center did not have the level of!

training required. He went on to state the opinion that

experts from out ofhatate are fun to have, but you have to
grow your own internal expertise. Moreover, in his initial
deposition, Dr. Levine stated that Arlington Dov.lobmad&
Center did not meet common practice L‘ neuropsychiatry and-
he stated that a good initial evaluaelon of five to smeven’
pages is essential and normal in Louisiana, but that ha saw
none of that at Arlington Development Center. Hae was
careful to say that he did not evaluate the quality and
guantity of staffing at Arlington Deveélopment Center, but
noted that he did find things missing in records and found
no particular pattern in charts. He édmltted that Arlington
Development Center did not have data éollection under
control. Dr. Levine described going éo Arlington

Development Center’s psychiatric proq}aﬁ‘ai like going to

——— wa =

.20

A o A a————

- A dama . b=

f e et e AR - e
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Samod and asking where is your nuclesr reactor.

compared Arlington Development Cente

S 15:38 P.
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He also

with the research

program at the University of California, Los Angeles,

indicating that it was like comparing a quillaclfgctory,

that is UCLA, to an ox cart factory,
Center.

at mealtime, at the time he gave his

Arlington Developmant

He stated that he did not see training taking place

dopositibn, and he also

confirmed that he saw very little social skill program’

development.

Dr. Levina criticized the way in which

Arlington Development’s records are griented, indicating

that they .are problem-~orientad records and that thay should

have been service-oriented records.

While the State of Tenness

e's experts and

consultants were very cautious in their testimony regarding

psychological and psychiatric servic

presented by the United States were y

8, the experts

nequivocal in their

insistence that the services, processes, procedures,

medication and txeatments provided 4ir
far below any acceptable standard as
to exercise professional judgment in

Dr. Walter Christian, a Ph.

their entivety..

D. clinical

psychologist and president of the May Institute in Chathan,

Massachusetts, testified both in the

presentation of proof and in rebuttal

vieited Arlington Development Center

United Btates initial
. Dr. Christian

this 1nst1tution'faxlll

to constitute a failur ’

!
1

]!

e AP AR b e kil . ks = s

on October the 14th and

.
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15th, 1993. You will recall that wa had a break in the
presentation of the tesgimony and he Jisitad it again having
previously gone several other times. |

He visited the Arlington Development Center, as I
indicated, on October the 14th and 1Sth, 1993 to determine
whather psychological services had improved since his
previous visgits to Arlington...Tha vigit was a surprise

vigit as authorized by the Court, and | Dr. Christian found

a\C
_that most patients were idol and he saw more self-injuxy ,

than on any previous tour. Because his October visit was a

surprise visit, he concluded that the|previous visits werae .

staged for my benefit, in his words., |He teamtified that
conditions in his October visit were worgae than the visit in
July of 1991, his first visit to the Lucility. He found
that the staff was poorly trained, that there was no '’
evidence that the staff was better trLined, that the
staff~to-patient ratio remained 1nad4quate and that the
number of psychologists remain totalfy inadequate. He found
that the Daniel Roone cottage which éad been the subject of
work by Dr. Bailey, whom 1 have prevéously mentioned, was in
october of 1993 in worse ghape than ﬁany base line uhits and
ho observed this ~- he obsarved that this was after the
consultants had essentially finiaheditheit work at Daniel
hoone., le testified that the probieﬁa with gelf-injury,

inability of staff to react to situations and inadequate or

)
!
!
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no data collection were, according to|Dr. Christian, still

in existence during his October visit] Dr. Christian even

described his observations of a resident =- in fact, he
described his observations of peveral reeidente; bq} he
described his observations of Candace|T. who had previously
heen observed self-injuring herself in order to obtain
reinforcement with orange juice. During his visit in
October, she was found sitting in a line of nonambulatory
patients facing a wall. It appeared that no one was
vhsoerving this group of residents and|certainly that no one
was interacting with them. Ultimately, after waiting some
period of time, he determined that thIae residents had
apparently been placed in line facing|the wall ao.that a

nstaff member could_sit in an office at a desk and look out

the office door to see the patients or the residents lined

up.

pr. Christian found that the blue carde described
at some length by Dennis Mozingo in hls testimony on behalf
of the United States were in Dr. Christian’s words just a
bell and whistle which was not being properly used to record

behavior.

a

Dr. Christian observed in Danie)l Boone 3 at 9 a.m.?

during his visit that 11 people had still not had breakfast

because of the new improved feeding program adopted by

Arlington Development Center. B g S

g G
g LR r‘ 2 &

.23
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In rgconciling the testimony of Dr. Christian, Dr.
Bailey, Dr. Horwitz, Dr. Cox, Dr. 8zymanski and others,
there is no credible testimony that copditions have .
substantially improved from the period| of July, 1991, when
it is virtually conceded by the State bf Tennessea ;hat

psychiatric and psychological services were virtually
nonexistent. Whilo it is true that some limited progress
may have been made in identifying and analyzing the problem,

commended, the actual delivery of services to the vast

and in that regard, the Btate of Tenn}saea should be
majority of Arlington Development residents in need of thep,
and the development of a system to provide for the delivery,
monitoring and sustaining of those mervices has yet to
occur. .

The pattern demonstrated by|the experiences of Dr.
Bailey, Riordan, Mozingo and others, other consultants .
consulting to provide improved care at Arlington Development
Center has been repoated in other are'e as well. Thus,
while improvements have been planned py Dr. William Hinkle
and feeding programs and efforts to implement improvements
have been undertaken by Carla Lynn Andrene, the lack of any
judgment in implementing that advice kas resulted in a
failure thus far of the institutiog 40 maet any minimall

standards. . !

l
In a spurprise visit authorized hy the Court on
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October 1 and 2, 1993, Victoria Therriault observed the eame'¢

problem as Dr. Christian concerning long delays in ;esidentsl
being allowed to ecat. | : ! ;

Additionally, while there m%y be some improvement
in the preparation of actual feeding plans, Nurse Therriault
testified that those individuals who $aro actually Eaedinq
regidents generally had not been trninod on any tcobinq plan]
at all or had spaecifically not baen trainod on the £oed1nq 4
plan for the resident they ware toadinq.

Apparently, because it was a surprise viJit and
not a planned visit, Nurse Therriault was also ablq to
consistently observe inadequate etaftLto-reeident tatios and
fallure of staff to interact with reaidents. She found as
many as ten people in the Holly Unit Who wera compietaly
unsupervised, that is alond Thie 13 significant #nd wae
significant to Nuree Therrisult because those indi&lduals,
have been identified as individuals Jt high risk. As she
had obperved in her earlier visits, in her 0ctober vieit,
she also saw food trays which were given to the wrbnq
patient - a particular problem since; many patianta reguire
specialized diets and the oonaumptio* of the wrong or:
wrongly textured food may result in meodiate harm or even
death, Nurse Therriault also saw, dLrinq her Octobar, 1993,
visit continued improper nursing carp in connection with thJ

administration of medication, the repositioning of a patiené

.25
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by a nurse in which the nurge nctual#y pulled up on a

fractured arm, causing the patient to

Nurse Therriault was able to observe

cry out. Once again,

records in which no'

vital signs had been taken when appropriate and where

patients with greater than fherApeuti
experiencing a complication which nux
have, but did not identify.

Weighing all of the expert
including the testimony of individuall
or employees of Arlington Development:
that the care actually provided to rj
Development Center falls waell baelow a
well below the medical malpractice st

It further appears and the
care at Arlington Development Center
constitutional tests which I told you
out. by the Supreme Court in Youngberg

A similar analysis, when ap
concerning compliance with the Indivi

Education Act, reveals that the requi

c drug levels:were

sing personna} should

testimony in %his case,
e who were coﬁaultanta
Center, it 1# clear
sidents at Ariinqton

ny minimum uténdard and
andard.

Court finds that the
falle to meét:tha'
about earliet as set
versus Romeo,

plied to the testimony
duals with Disabilities

ramants of that act are

not being satisfied. - It is clear éh]t in some ared -~ it is

clear that in this area, some progre
that the consultants in this area .hav

satisfactory effect.

8 may be being made and

e perhaps had the most

The evidence from the Staté of Tennesseegitself,

26
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however, reflects that the principal within the Arfington
Development Center has recently almos been.tarmindted and

that the best teacher, and the teacher who was sho@n in the

15:41 P.

videotape as illustrative of good éea
Davelopment Center has now left Arlin
Center. o | .
it is clear from the testim
own expert, Dr. Gene Alvin Vergason,
Assoclates, Inc., that the individual
guestionable adequacy under -- in fac
Act and that Arlington Development Ce
standards for the use of assessment d
obgarved that it was necessary for hi

individual habilitation plan and the

hing at Arlington

ton Developmant

ny of the defendants’
resident of Vergason
education pl&na are of
+ inadequate undar the
ter does not hmut the
ta. Dr. Vergason

to combine the

Individual education

plan in order to obtain sufficient data to create an

adequate 1EP. Dr. Vergason concedes
have all of the educatioh goals conta;
Vergason testified that the Arlington
doing well in placing students in the
envirxonment and that he has observed |
attitude, institutional technique, ma
His testimony was that Arlington Deve]

moving "in the right direction." Dr.

Lhat the IEP éhould
Ined in that plan. Dr.
Davelopment dentar is
least restrigtlve |

improvements in

teriale and aétivitiea.
lopment cGntef is

Vergason'’s

credibility, however, was placed at 1£sue and in question

because his initial opinions were giv

n without thae benafit
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27

of an adequate review. His conclusiobs, generallyé however,
are not irreconcilable with the proofgaubmitted by.the
United States through Dr. Susan Thibafeau, the May Centar
program director. Dr. Thibadeau pointed out from fier three
vimsits to Arlington Development Centel, that the indi@idunl

educational plans, IEP‘s are inadequate under IDEA .

standards. Spacifically, the goals apd objectivas{aro not
sufficiently comprchensive and the sybtem is inadequate to
measure progress. In fact,'that was very, very cléarly
demonstrated. Dr. Thibadaaﬁ gave numerous axam9194 from
actual students at Arlington Development Center inithat
regard. She also testified that related services ére not
adequately incorporated for == into the educationa# process.
For example, the physical therapist interviewed d14 not even
know what an individual education plan was. Yet, Qith this
student population, physical therapy must work cloJely with

education in order to achieve educational objectlv%s eince
many of those objectives are functional in natura.i
Reviewing the teatimony of Dr. Vergason in conjunc%ion with
the testimony of Dr. Thibadeau, the evidence weigh4 heavily
in favor of determination that Arlington pevelopmeét cénter
is not in compliance with IDEA. f

Now, while I have .told 'you gbout failure%to cqmply
with the Fourteenth Amendment, I am c@mpelled to mdke ona

additional observation regarding the danger that Arlington

28
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residents currently face. Tbe Court hus indicated éhat in
each of the areas cited by the United States, the quted
States has carried its burden of proof But the Court
should note epecifically that in the medioal care aiea and
in the area of direct staff buporvisiop of patien@s or"
residents, conditions at Arlington Dovilopment Cont+r'poaq»
an immediate danger of irrop&rable harﬁ
risk of death to patients at’ Arlington Development éentcr»
Medical care within the instltutlon, particularly fér
patients with seizure disordera, is so deviant frOmlany,
recognized principles of medical care that any patiénp
suffering prolonged seizures or atatu§ epilepticus &ay'be in
immediate peril of his life, ﬁ j

The testimony is virtually @ncontradicted;that no
standard of care recognizes the administration of
intramuscular valium for status epileﬁticua and tha£ the
only appropriate treatment for status epilepticus involving
the use of valium is IV VAliym. simiyarly, the failure of
direct care staff to directly and properly aupervis&
individuals with known behavior diaorders, includin? eating
disorders, has resulted in déaths whldh waere entireiy
preventable. In fact, during these proceedinga one resident
of Arlington Development Center, qana:E. died. Jane E. died
on Thursday, September 14, 1993 at 8:32 p.m., on the 9th day
of the trial of this case. This is evidenced in Trial

including 4n active

=




- FROM

[«-] 2 N wn -3 W N |

w

10

13
14
15
16
17
ls
19
20
21
22
23
24
25

11.01.1995 15:43 P.

a9

Exhibit 384. “he cause of heg death, the Court finds, was
lack of supervieion, complicated by lack of adequate
emergency medical treatmeﬁt. |

While the Stata of Tennessde may -~ it may be
argued has begun to make improvements or to at least
institute processes that might lead to improvements at
Arlington Development Center, ;t does not appear Eﬁat.at
this time those improvements have either been sutficiently
implemented or continue to be implemented in such a way as
to preclude the necessity of injunctive relief.

In analyzing the appropriate relief in this case,
che plaintiffs argue that the defén&ante have ddhoﬁitratdd
unwillingness to provide Arlington Development Center
residents with constitutional levels of carg. ?heiUniteq .
States further argues that their resistance to ﬁaktng
meaningful, voluntary corrective action is so pronounced as
to be deliberate. Plaintiff pointes to the defendants’
rafusal to acknowledge the existencae of deficiencies from
the time of the issuance by the United States of its
findings letter in March of 1991, The United States points
to the extraordinary step taken by the Tennessee Genaral
assembly to repeal state statutes tha% suggested that the
defendants were responsible for the care of mentally
retarded persons at Arlington Devéloptent Center.

There has been proof in thip case, some of which
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has already been referred to, which s@pports the position
taken by the United Stateq. buring t@ie case, there has
been the late delivery by the ftate o% Tenneasaee of

documents sought in discovery, documehts which werg

detrimental to the case presented by the State of Tennessea.

It could bo argued that there has baeh an effort, as
demonstrated by Exhibit 414, by Arfinhton Davelopnent Center
{

to misrepresent the natura of these proceedings and to

frighten the families and friends of residents at Arlington

Development Centor.

There has been testimony by former employees of
Arlington Dévelopment Center of an afmosphare of
intimidation. One doctor in his laetter of resignation
addressed to Dr. Thomas McLemore of December 10, 1890,
stated I have never before worked in a climate such as
exists at Arlington Development Centér, the leedarehip is
poor and one has difficulty in justiﬁying some of the
medical situations that seem to have!to be tolernted because
of administrative influence. It see*s to me to be a lack’ OJ
genuine concern by some of the admintstratlve staff for the
rasidents who live here and eapeciélzy for the employees whd
are charged with their care. sincerély yours, George
P. Jones M. D. That is Exhibit 376.

Two highly sought after cleoyooa'in peychology’
left Arlington Davelppment_Ceﬁtér'thnlﬁheif'atfbffi tot

«31
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compile and report to the administration a list of. suapm:’te'a1

«physical and verbal abuse by direct care gptaff of Arlinqton
Development Canter were daetécted. The supervisor, Vickiae
Thompson and her supervisor, Asslistant Superinténdent
Robinson, upon learning of ghe list démanded a copy and then
anothar Arlington supervisory amployeét Mr. Durr, gave
copies of that list to the employees who were suspected of
possible abuse, either physical or verbal. Two employees,
Rebecca Palmer and Shorry Wilson, found their jobs Qade
impossible, understandably, becausae of the actiona of the
administrator’s intent on protect posaible abusers as
opposed to protecting and disciplining individuals for that
offense. In fact, Ms. Palmar was reprimanded for her
action. No investigation was conductéd regnfding the
employees who were identified as poesible abusers. And I‘m
not referring to some perfunctory review, I will talk about
vome of those later, but' no mauningfui investigation was
conducted.

Ms. Wilgon and Ms. Palmer both testified in ﬁhoae

proceedings. Mse. Wilson has a masters in special education

~and now works at Open Arms, a groué home in the Frayser area

of Memphis. Ms. Wileon testified regarding a lack of
general care, a lack of interaction and a lack of teaching
at the institution. Bhe observed poor feodihg and bathing

practices and observed on occasion five or six females in’

32
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line naked in the bathroom. Vickie Thompson, the immediate
supervisor told Ms. wilaoq when Ms. Wilson inquired about
the lack of care that "I give staff rest time" batween
Medicaid reviews and Department of Justice 1nspacg}one.

Rebecca Palmer also testified in this case.’ B8ha
has a bachelors degree in psyéhology and is now a team
leader at Southern Oklahoma Resource Center. 8he éook a
position at Arlington Development Center in January, 1991
and found the atmosphere negative and intimidating. She
observed a lack of affection for residents, the use of Larsh
voice tones and a severe lack of training., The staff which
wae charged with suparviaing rasidents spent time watching
television, and Mr. Durr, as had Mrs. Thompson, gave the
excuse that "we work hard during gurveys, therefore, we
don't work as hard at otherrtimes."

Ms. Palmer observed that the réeidents, were.. pgt
treated with respect and that there was evidence o! physical
abuse, but as noted above, her efforts to initiate an
1nvestigati&n in that regara only resulted in her receiving
a reprimand and no meaningful investigation being conducted.

Ms. Palmer’s husband, Roland Palmer, also worked
at Arlington Development Center for the period January 11,
1991 through June 3, 1991. He is also now located in
Oklahoma. But while at Arlington Development Center, hé was

the director of psychology. Vickie Thompson was his

33
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supervisor. When he arrived, he found a virtua)l absence of
psychological gervices.

It is perhaps‘instructive to observe what the
superintendent .of Arlington Development Center wrote to the
Commissioner of Mental nealﬁh and Mental Retnrdatign on
January 7, 1991, regarding ﬁr. Palmer. S8he wrote as follows
in advocating his retention by the ingtitution: We cannot
sfford to lore this most quplified -~ the most qualified
candidate roecruited since May, 1989, when the position was
vacated. Further, thias request is justified, that'wae the
request to deviate so they could employ Mr. Palmer' or Dr.
Palmer. Further, this request is juétified because of our
critical need to have the required doctoral expertise as
head of a service component impacting all individuals served
at the facility. The peycﬂological director -- excuse me,
the psychology director is responsible for the overall
development and implementation of facility-wide behavioral
manageﬁent strategies. It is the effectiveness of those
strategies that allows tha accomplishment of all other
habilitative efforts. For four and a half years, the
continued absence of a psgchological director has placed u4
in a vulnerable position in maintaining certification and
accreditation. Considerihg our present Department of
Justice invaestigation of,ﬁhe quality of our services, our

time is running out, we must have a psythology director.
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She went on to say pr. Palmar has the directly related
experience to meet our needs and is tha only applicant
having this experience @o presént regsonablé salary
expectations. Dr. Palmer has a total of four years, ona
month professional psychologist expofienee. Two years and
two months of this experiaﬁce was obtained at a facility
under the same regulntions:ae we must operatae. He has a
Ph.D. and masters degree in psychology, both with a
concentration in mental retardation. That letter was sent
to Commissioner Taylor froﬂ Mona Reeves-Winfrey dated
January 7, 1991, and is'Exﬁibit 2é8 in this case.

. Dr. Palmer testified in thése prcceedings. As'I
have indicated, he found staff with little professional
training. He cited a number of examples, including that of
a patient whose first name is Philip who had a behavioral
disorder in which he struck the corner of tables with his
head. This was a serious condition which Dr. Palmer
immediately recognized. Iﬂ fact, Dr. Palmer personally
bought a helmet and trained staff regarding the use of the
helmet in order to reduce ﬂhe personal) injury to Philip.
ironically, Thompson and Riddle, enployees at.Arlington
Development Center, attempﬁed to oppdse the use of the
helmat, both displaying a lack of knéwiedqe regarding
regulatione concerning resgralnt of which this halmat was

not. Palmer made recommen@ations regarding obtaining

35
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psychiatric sorvices, includin§ the conaultativai&efvicaa of
a psychiatrist. He routiqely found inadequate aﬁnffing,
that is one staff person to as many as 16 residedta'at“-
Arlington, and routinely found staff watching te%evia}on.-
He found poor and disruptive attitudes by the atdff. When
given the task of reviewing the Department of Juétice
findings letter which has been marked as an exhié{y in this
cage, Dr. Palmer’s review was unsatisfactory to érlington
Development Center; that is, it reported that thg Department
of Justice was correct, and it appeared to Dr. P‘lmer that
the superintendent at that time concurred in hiaffindinqs.
But as you know, the conditions regarding the coﬂtinued
employment of Ms. Palmer, and as you may not kno&, the
frustrations of Dr. Palmer in attempting to perfédrm his
duties at Arlington Development Centexr led to théir leaving
Arlington Development Center. Of course, Rebecca Palmer, as
you know, left Arlington Development Center because
conditions had becn made impossible and neither é! them was
allowed to exercise their professional judgment #t the
institution. i

This attitude of obstruction within thé
institution was dramatically demonstrated in an kncident
which occurred on bDecember 131, 1992, which is reflacted'in
Exhibite 276 and 275A in this record. .

on December 11, 1992, shortly after nobn,
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Lieutenant Robert Yoakum of the Tennessae Highwa? Patrol

received a call from the state department, that ;s from the

police department in Brownsville, Tennessee. Th& call was
that two gtate vans had stopped at a store and the drivers
had purchased one quart of beer each and then préé;eded
toward Brownsville on Highway 19. The vans wereiloaded with
residents from Arlington Developmént Center. Th& vaha were
titopped by Trooper Joe Crook and Officer Mark Wigliams of
the Haywood County Sheriff’s Department. i

Trooper Cook or Crook detected an odor?of alcohol
from each driver’s breath, One of the drivers wgs Larry
williams, an employee of Arlington Development cénter, wﬁo
stated to Lieutenant Yoakum that both he and Corboll
Willison had stopped at a store in Lauderdale Cohnty and had
purchased a quart of beer each. Willison, the o%har driver
who was also from Arlington Development Center, bonfirmed
that they had both drunk a quart of beer each. :

Lieutenant Yoakum then called Mona Ree?es-WLnfrey,
the superintendeﬁt of Arlington Development CGntﬁr. and
reported what had happened. He reported that th} drivers ~-
he reported the driver's condition and he furthér reported
that each driver stated he knew the seriousness bf his
actions and that they had made an error in judqﬁent. .

The notes of the call made by Ms. Winfrey at the

time of her conversation with Lieutenant Yoakum:atato
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"obviougely, blown out of proportion." When the ;mployeea
returned, they.WCro not placed on suspension, but%an
investigation was conduéted by June.Stewart.with ? report to
Edna Robinaon; Junc Stewart, despite tha admissi?n of these
two individuals, found that this was sBimply a cn&e’of
migidentification and that the two Arlington employees had
not purchased any beer at all. The report concldded on
December 11, tﬁey were notified that no action was being
taken in this matter and that they were to returﬁ to work on
their noxt scheduled work day of Dacember 12, 19{2. See
Trial Exhibit 275A for a full statement of the eﬁents.'

Ms. Reeves-Winfrey wrote the letter to;the two
employees confirming that no —- "no action is deémed
necessary on the part of Arlingﬁon Devaiopmant Céntet."

This was in spite of the fact that Ms. Reeves-wiﬁtrey had
talked directly with Lieutenant Yoakwn and that she knew
that there was no misidentification as reported ﬁy June
Stewart in her report. |

Me. Stewart’re report was a hastily doné document
with no inquiry to the State of Tennessee, with ﬁo
investigation with Lieutenant Yoakum, obtained né
documentation that was avallable readily from thé State of
Tennessee. Mpr. June Stewért'a report was consistent with

the manner of doing business at Arlington Development

Center.
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In this case, there has been teetimony;reqarding
doing things the Arlington-Way.* The Arlington w;y, as
described by Dr. Palmer and Rebecca Palmer and M;. Wilson
and as raflected in the action of Arlington Develﬁpmont
Centexr in the incident of December 11, 1992, und throughout
its conduct in this case, 'is8 & system or policy pnder whiche
the convenience and job sacurity of employeas ia; |
consistently placed above the constitutional rightu of
raesidents of Arlington Development CQntor. ;

The Arlington way is reflected in the %ecordation
of injuries which were the subject of extensive #est&mony in
this case. It is reflected in the conduct =- inithe-
conducted tours and the lack of services when th{rd parties
higher than normal mortaliﬁy'teye, the’ﬁi&hé& éﬁ+n'nornay:

or inspectore are not present. 'It is reflacted

injury rate, the falilure to effectuate dny”haaniﬁqful
behavior modification programg for residents in Aeed of that
tralining. It is raeflected by the fact that theré is very
little staff turnover and that there are very feﬁ, ae
avidenced by the testimony of the superintandent,
investigations of abuse, huch less'any discipline for

resident abusge.

It is reflected in the testimony of the parents.
In this case, a number of parents testified, and I don’t

disregard the testimpny of those parents who hopé for the
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best at Arlington Development Center and I'm thankful that
not every parent has had a terrible experience th§re with a
devastating result, but the testimony that is per@uaaive
from the parente in this case was the testimony diven by
Carolyn Tucker whose daughter was admitted to Ar#ingtén
Development Center, a happy, higher functioning {ndividual
at the institution who, because of a failure to ﬁrovide
proper treatment, and I'm not talking about a faflure'of
judgment, 1’'m talking about a failure of any rem&tely
correct medical judgment at all is now unable togtunctionw
Those events, 1’'m sure for those of‘you were who were hera
and heard the testimony, were particularly diatufbing
because Carolyn Tucker was on the phone, in fuct; telling‘
Dr. Herring the correct procedure for cause =-- for allowing
her daughter to come out of status epilepticus. .Dr.
Herring, when the seizure began and, in fact, Stévelyn
Tucker had an aura and knew the seizure was to bégin because
that was how her seizures manifested themselves. Dr.
Herring gave her Valium IM, that is intramusculakly. The
testimony was simply overwhelming in the case, ab 1 have '
previougly indicated, that that is not effective.in these
circumstances. Most sadly, Carolyn Tucker was on the phone
trying to locate her daughter whom she spoke to iegularly
most every evening. At first, there was some cqnfueion

about where she was, and ultimately she was able to talk to
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some of the medical personnel. She had.told nlliof the
medical parsonna) when her daughter was admitted in March of
1991 that when these evénta occurred, she h;d inéthe past
successfully been treated with Valium intrnvenouély. 8he
also had told them that she had very severe seizurds. On
the phone that night, ahe told Dr. Herring they had to start
Valiuh intravenously. That is, of ‘course, the pfascribed
method of treatment. But the seizure continued éor three or
four hours. Dr. Herring did not start the propef.procedure.
Ultimately, Stevelyn Tucker was tfansported to Lebonheur
Hospital where, of course, she lingered close to heath and
now one of the highest functioning individuals at that
institution, a person who could speak, a person who could
lead a c¢lose to normal life for someone in that
circumstance, a person Qho had wanted to go to Aflinqton 80
she could be with pecople like herself because it was hard
going to school in middle Tennessee and this was a better
institution for her, that person now ie deprived of any
chance whatsoever of fulfilling those goals. It‘s a tragic
thing that happencd that day, but it was the Arlington way
becausa Dr. Herring was not disciplined. In the mortality
review Dr. Herring was not sanctioned and he's still there
at Arlington Development Center.

Jimmie Davis talked about her sister Bobbie. I

brought the photographs of Ms. -+~ of her sister here,
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Barbara §. I‘m not going to show you those photographs
because she has got terrible bruising, terrible bruising on
the front of her body, bléck eyes. When she went:to '
Arlington, that wasn’t the circumstance. The supérintendent
when confronted with the evidence maid she couldn’t’ have
done this to hersclf, and the Eourt agrees, but the
investigation blamed it on the resident, a commonjphanomanon
at Arlington. Of course, the residents have trougi; with
credibility because they are there because of the&r mental
or physical disabilities. No effective investigation was
conducted. ‘ .

Peggy Moore testified regarding her brother Mac.
Mrs. Moore’s mother is now 74 years old and she took care of
Mac for approximately 40 years of his life. Mac was finally
placed at Arlington. He was a large individual,'apparently
very gregarious, sat at the table, enjoyed eating with the
family. The family noted that he ate too fast, so they
would say, "Mac, don’t eat so fast," or "Mac, sléw down,
it’s not going to go away." He would respond to that.
Finally, because of him mother’s advanced age and because of
his disabilities, he war placed at Arlington. When he went
to Arlington, he weighed about 230 pounds. He was a large
person. He was also a very tall person. Arlington, of
course, put him on a diet to where eventually he got do&n to

140. I think the diet just continued, nobody really
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monitored it that much.. 1t was very inconvenient: to have a
large patient that thoy couldn’t handle very well, although
Mac could respénd to verbal commands, but anyway, he was =-
his weight was greatly reduced. He ultimately died as a
result of his eating disorder. Bheryl McCollum te;;ified
regarding her son Eric., There was other testimony about
Exic in the record. Eric has two dislocated hipa} but
apparently that wasn’t noted for some period of éima at
Arlington. Mrs. McCollum was understandably upset when she
went on a recent visit to him because she found ﬁim soaked
in urine. 1* was not uncommon for people who made
obgservations at Arlington to find situations in thch
patients had not heen cleaned up, and on occasion,
apparently Arlington personnel would say, "If we had known
you were coming, we would have cleaned him or het up.*

Sam Nuckolls testified in this case regarding his
son. JHis son had severe disabilities, but had lived at home
and had been taught to help =-- considerable amouht of
gelf-help. He had been taught to feed himeelf with a spoon.
He had been taught to hold the cup and drink water from a
gtraw. He had been taught to stand and they had worked hard
go he could be an active and bright young man despite his
disabilities. Mr. Nuckolls daetermined that it was
appropriate for his son to be placed at Arlington. I think
it is fair to say that Arlington makes a gooad eﬁparficial
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presentation and that most individuals would expect that the
institution could provide adequate care. His aon;was placed
at Arlington and regreesed greatly. He lost his ability to
hold a cup or do those other things that he had been taught
to do. The expert testimony establishes that in this case,
individuals have to be trained repeatedly. They can‘’t
simply remembef from'lonq periods of time how to go a
function, And if they’re not consistently helped and
reminded, if they don’t use that function regulariy, they
will lose that part of their life which has been enriched.
That happened with Mr. Nuckells’ son. An interesting thing
algo happened, they -- Mr. Nuékolla, of ocourse, as with all
parents who is concerned about the heéealth and welfare of his
child, they wanted to strengthen.hia leg muscles and they
bought a prone stander that allows the individual to be
placed in the stsnding position. It improves their muscle
tone. It assists them to the degree that they can to avoid
ragression and also hopefully to have some actual
improvement over long perliods of time, .

After avwhile, he noticed that the leg cfandor
gacmed to always be in the same place when they came to
visit his son. So he simply put something on the stander so
he could sea if anybody moved it or used it. And when they
came back later, not immediately later, but some days later

as you or I might now suspect, it had not been used. That
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device, which should be used on a regular basis, which
physical therapy would require its use, was not used at all.

Peggy Ann Perkins Derringer aléo testified -
regarding her daughter Heather. . Heather, when ah; went to
Arlington was ;ble t6 ride a big wheel. 8he could walk and
run and was a happy; bright child. 8he could swim. 1In
fact, during that part of the testimony, or aoma'part of the
testimony, I asked about the pool at Arlington because I
knew that they had a pool, but it turned out that it doesn’t
have any water in it and hasn’t for a number of years. But
anyway, she went to the ~- sghe went to Arlington because her
mother at the time could not continue to provide the care
needed and they had a number of children. Her mother since
has gone on to become, it‘s my recollection, a nurese, and is
now, 1 believe, at St., Jude Hospital, but -- at 6ne of the
hospitals here in Memphis,

Her daughter is no longer at Arlington and has now
had some surgery which considerably improved her condition.
But the reason that her daughter didn’t have that surgery
earlier, the reason that her daughter didn‘’t have that
surgary at Arlington -- and let me Qay this about her.
situation, it was clear from the record that her daughter’s
condition at Arlington as of the condition of other children
that I have described, deteriorated at Arlington. Now, we

all understand that there may be some daterioration with
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some of this patient population, but theme individuals '
suffered deterioration which was not becavuse of the natural
prograessjion of'the condition, Jdt was the re;ult of failure
to provide appropriate care, a failure to provide physical
therapy on a reqular and consistent basis, a failure to
provide any program which would allow them to codtinue ox

hava some rcasonable hope of contiﬁuing to have those few

B2 g ! o W e

things in life which made life enjoyablé or pleadant. Why

9]l didn’t her daughter have tha surgery while she w&s at

10}l Arlington? Why did she have it later? 8he didn’t have.that
11 | surgery because the doctor who recommended surgery to

12|| correct strictures that had occurred hecause of the fact

13| that her child had been placed in a wheelchair and not been
14| allowaed to ambulate as she should have been nlloﬁed to

15| ambulate, bacause the doctor told her, and it was part of

16|| the record in this case in Exhibit 202, and at least

17l Arlington was on notice of this, even i{f it wasn'’t a major
18|l factor, but the doctor told her that Arlington couldn’t

19|l provide appropriate follow-up care. 1t was because of the
20|| poor quality of physical therapy at Arlington Development

21|l Center. That’s consistent with all of the testimony

22|l regarding physical therapy at Arlington Development Center.
23 All of these recent examples that I have given to
24|l you are oxamples of the Arlington way. A system designed or

25/ a system that follows a policy of convenience for enmployees,
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of casting the blame on a resident where thoraAq4ghtpbaulom§,
fault of an employea, a failure to investhgte.bQuquso;thoxﬂ
is a policy of virtually no discipline of employééalat
Arlington Development Centeét in most caseb. .

A defense witness in this case, Dr. Philip Ziring,
chairman of the Department of Pediatric at Chicago Medical
School testified about the difficulty of changing an
institutional culture. Dr. 2iring had been at Willowbrook,
a very large institution in the State of New York, which,
according to Dr. ziring, was thae institution, Ané the case
that resulted in the enactment of CRIPA. Arlianon
Development Center has the same problems that Dx. giring
identified at Willowbrook. ] ‘

There are, of course, a nuAA;f.éf specific actions
which may be appropriate for a remedial order in this case.
i1t is, however, the pervasive policy of elevating employee
rights over the civil righte of reaidents that underlies the
violationas of rights in this case. '

The Court will enter a very brief injunction, in
essance, a preliminary injunction in éhia cage to deal with
the immediate threat to human life at Arlington Development
Center. That order will be entered tﬂis afternoon and will
be quite brief.

‘The Court will aleo enter a broader injunction

aftar a 15~day opportunity for the State of Tennessee to

ax
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comment on the proposed injunctive order submitted by the
United States in this case. The Court finds that the
injunctive 6rder submitied by the United Btates generally
covers thoso areas appropriate for relief in this case.

Additionally, the Court Y;ll £1{9 additi&pal
findings of fact in_this cage to supplement the oral
findings of the Court which were made here today. - Finally,
the Court will require the State of Tennessee, that is the
Commigsioner in this case, to submit a plan to remedy the’
violations of constitutional rights and the deprivation of
educational opportunitiea found to exist in thim case. That
plan, after consultation with the United States, shculd 1,e
submitted by no later than Friday, January 21, 1994 at 5100
pem.

Ladies and gentlemen, that concludes these
procaeaedings for today.

MRS. ROOKER: All rise, please. This Court is in

recess until 2:00 o'cibck.
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