IN PHE UNITED STATES DISTRICT CQURT
FOR THE EBASTERN DISTRICT OF PENNSYLVANIA

MAURICE SHANNOW, CAROLYN BECK,

BASIL H. LOSTEN, IRENE SISK, c ' e

THOMASENP MACK, MILDRED BATES, s

LUCILLE WEEKS, TYRONE BEAL, ' L :
BRENDA PnRKLR FRANCES McCARTHY/ : '+ CIVIL ACTION

CATHERINE M, P. TAYLOR, JAMES W,
WILLIAMS, JUANITA WILLIAMS, CHARLES : .
JOHNSON, SAMUEL D. BROG, LIBERTY

"PLACE CIVIC ASSCCIATION, FRIENDS

NEIGHBOREOQD GUILD, FRIENDS HOUSING
COOPERATIVE, THE GERMAN SCOCIETY OF

PENNSYILVANIA, for themselves and all
others similarly situated ' g S ¥
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UNITED STATES DEPARTMENT OF HOUSING

CAND URBAN DEVELOPMENT; GEORGE ROMINEY,
Secretary of Department of Bousing |

1%

and Urban Development; WARREN P. R
NO. 69-197

PHETAN, Regional Administrator, Region II, :

Department of Housing and Urban Development;

and THOMAS J. GALLAGHER, Regional Adminis- 2

trator, Federal Hou81ng Administration, :

-Department of Houelng and Urban Development :

S0 P I N I O N

R o e oy N e L heq
- JOSEPH 5. LORD; ITr, J.o . L. . October 7, 1969

ThlS class actlon is brought pursuant to Tltle T of

‘the Houelng Act of 1949 as anmended, 48 U.S. c AL § 1441 et P_g
‘e {sSupp. 1969), (herelnafuer elted as ”HOLSlng Act ); and-the
-:‘_ Demonstrat1on Cltles and Metropollean Dewelopment Act 42 U S C E.
 e'§ 3301 et §_g (Supp 1969)7 (herelnafterVC1§ed‘as "Model Cltl°S
l‘xﬁ_f Act}, by whlte and black re51dents bﬁsineesﬁen and representa—l
ﬁn-tlves of prlvate ClVlC organlzatlons in the East Poplar Urban
'Renewal Area- of Pnlladelphla The lnelv1dual qefendants are

E those federal offlclals responelble for 1mplement1ng ‘the natlopal

-hou51ng pollcy under the Hou51nq Act and the Model Cltles Aetc_
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Plalnelffs 1n1t1ally requested 2 prellmznary Jnjunctlon agalnut

further insurance or the approval of further insurance of aa~

vances by the lending 1nstltutlon of cothructlon funds for

fFalrmont Manor, an apartmenr prOject flnanced under the 221 {d}

(3) program for rent sub31dy under the Hou51nq and Urban Deve1~

" opment Act of 1965, 12 U.S. C.A. § 17151 (a) (3) (Suop 1909}, and -

quallfled for a rent supplemcnt hou51ng program under that Act,,A

12 U,SrceA. g 17015'(Supp, 1969)b

Falrmount Manor occuples the blocks. between 6th & 7th

Streets aﬂd Fairmount,Avenue & Green SLreet W1th1n the East

" Poplar Urban‘Renewal Area, which is-in turn bounded by Sprlng
“Garden Street & Glrard Avenue and by Sth and 9th Streets in
rPhlladelphla East Poplar 1s subject to an Urban Renewal Plan

7(“The Plan") approved by hlladelphli s Clty Counc;l on. DeceMber

24 1959 and amended several tlmes thereafter..- Feueral funds

'rwere made avallable to the Phlladelphla Redevelopment Authorlty

(“LPA“) for the renewal of Eaet Poplar under the terms of a 1oan

'and grant contraet between the Department of Hou51nq and Urbdn
' Development (“HUD“} and the LPA,A‘ Plalntlffs EXhlblt 70 (here~

 inafter Eiﬁed as ﬁP.‘Eﬁ.").-

Plalntlffs request-fer a preliminary injunction was

_'denled by us on February 5, 1969 because we could fznd no
glrreparable harn to the plalntlffs if the 1njunctlon dld not

'lssue, and we hould not then determlne tnat the plalntlffs were

llkely to succeed ‘on the’ merlts of ﬁhelr complalnto Because

_of the 1mportance to the publle of tHe 1ssues 1nvolved and the

_furgency to the plalntlffs of a deelslon on the merlts we heard

argumznt on the defendants motlon to dzsmlss the comolalne &8s

rsoon as the partles were prepared On February 17, 1969 we



jssued an order denying the motion.

Sﬁbseéuently, after sévéral days of testlmony,.the
_parties agreed to a settlement of the p:ellmlnagy issue then
facing the court, namaly, whether the plalntlffs were,'ln fact
;entltled to the procedural opportunlty grantedrln POWELTON _
HOME OWNERS ASS'N v. DEPARTMEWT OF H. & U DEV., 284 F. _Supp-
l809 (E D. Pza., l96é) . Under the terms of their settlement,
HUD agreed to conolder certain documentatwon in suppoxrt of
plalntlffs pOSltlon, on Aprll 14 1969 after consideration .

of the plaintiffs proffered data and memoranda, HUD‘affirméd

~its aarller deczulon to permlh the erectlon of- Falrmounu Manor.

Not unaxpectedly dlssatlsfleﬁ WLth thls result the
"plalntlffs returned to us seeklng rev1ew of HUD s deCL51on, a
APQSS;blllty foreseen byrthe partles_whoahad agreed tha; the_.
. courﬁ sﬁould retain-ﬁuris&ictidn‘bvar thefcase during’HUD'é
1de11beratlons A Plalntlffs adduced over a week's testlmony,
and now attack the Secretary s dec151on to apprcva Falrmount
1  Manor on several grounds.Ar Before conalderlng thext;j however,
1t is. necessary to explaln at some 1ength our reason s for
1_r:ieny;.:n.c;.; the government's flrSt motlon to dlsmlSS the sult
.treatlng the lssue of standlng now, and deferrlng dlscu5510n'
'of reV1ewablllty to our dec1s1on on the second motlon to ﬂls— 
| miss.” | o
I

" PIRST MOTION TO' DISMISS

o al Backgroﬁnd

i fIn thelr complalnt plalntlffs alleged that.;;

pursuant to the orlglnal Plan for East Poplar, the LPA con—IA
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tracted with Abram Singer Sons, Inc., ("Singer") to erect
2A4 SJngle faxlly dwelllngs and to rehdbllltate ex1st1ng

bulldlng3¢ Relylng on those facts‘ and representatlons

rlmade by Singer and the LPA, some of ‘the plalntlffs mnade sub-

stantial investments, including the purchase of homes in East

Poplar. However, from 1961 until the present'time, ohly
seventy—two of the 244 single family units have been con-
structed¢ In April, 1966, rehabllltatlon of the houses ceased

and housas on the Falrmount Manor 51te wers demollshed 1n 11eu

- of rehabllltatlon Singer proposed the substltutlon of a
' one—and- two~bedroom apartment project with sdb51dlzed rentals

. for the orlglnally planned 31ngle famlly dwelllngq : Thls

progect recelved approval from the LPA and the Phlladelphla

7 Clty COHnCll as well as federal fundlngﬂ | Constructlon began

‘on January‘ 3, 1969.

'Pinally, plaintiffs=élleged'that.since the adopﬁion

of the original Plan, East Poplar has becone a low~rent sub-—

smdy communlty contrary to the Plan's orlglnal purpose, to wits
,; only nlnety prlvately—owned 51ng1e,fam11y dwelllngs presently '

’-jﬂex;st, East Poolar already has WLthlﬁ lts.borders a 203 Unlt

public housing pro;ect and adgacent to East Poplar are twc

g public hous1ng-pr03ects of 1324 and 372 unlts, these three
‘_progects comprlse 13% of all ex1st1ng publlc hou51ng progects
.. in the entlre City of Phlladelphxa e Plalntlffs further_ 7
mﬂfalleged that - thﬂ,apartment project woul& have a markedly dele—'~
':'terlous lmpaCt upon the already precarlous rac1a1 and ‘socio-
: economlc balance of the East Poplar'communlty surroundlngnf

Farimount Manor.

A

L We readfplaintiffo'compléint to assert théir stand-



ing to challenge-the adequacy of theiprocedﬁresjueed byZHUD
'end-the LPA to chaﬁge‘sigﬁificantly the .plan of development
‘for FEast Poplar. Plalntlfzs 1n1txally alleged two. procedqral
‘wrongs:'flrst that the Phlladelphla City Councll did not, and
KEUD had not;requlred it to hold a publlc hearlng_on the question
. whether the alleéedlyteignificant change in the original ?lae
-represented by Falrmount Manoxlshould be‘approvee* and sedond'
that the Secretary of HUD (lnclualng hls de51gnate} refubed to
afford them a "proce&ural opportunlty" as provzded 1n POWELTON
HOME OW’NERS ASS'N v. DEPARTMENT OF H. & U. DEV,, 284 F. Supp,
809 (E. D, Pa., 1968) to show why the Plan s amendment should"

" not be.eppfovedr

" rheir cruci dl allegatlan ae we:§iewed theif cemplaint:

was‘that,Aln effect no adequate publlc hear%ng, as provzded 1n
Y 105(&) 42 U.S.C.B. § 1455(d) (Supp. 1969), was ‘held on the -
%_;“f ”‘ allegedly szgnlLlcant change 1n the Plan, apd that the change'
| was accompllehe& in an unfalr and. unauthorlzed manne "Plain-

tlffS than brought SUlt challenglng the Secretary s approval of'

. |

Falrmount Manor and requestlng thls court to order HUD to hear

them, relylng on Powelton, supra.

'-; b, Stan&ing

iﬁ'?eﬁeltqn,'thgecoﬁrt enjéiﬁe@ Ehe d?ebuﬁsementor'
“e ap§£ovel Ey'feaerel'aﬁthorities ﬁndef tﬁe.centfoiieﬁ‘the'Secrew
e tary of addltlonal funds to an urban renewal progect ln wHieHH
'condemnatlon proceedlngs were - stlll 1ncomplete, untll thel
plalntlffs were glven an opportunlty to present to HUD ev1dence
_of the 1nadequacy of relocatlon fac1llt1es for the progect s

"ﬁlsplaeees. - The defendants sought to dlstlngulsh Powe]ton bv




{k pOlnLlng out that tﬁe Poveiton plalntlffs were given a pro—-
’lmcedural 0ppoxtun1ty to v1ndlcate a sp;c1z¢c statutory rlght
" t0o be relocated in adequate hgeelgg,méz U. é_é—gf g 1455{0)(2)
(Supbb 1969}, whlle plalntlzfs here seek to vindicate more
general provisions of the Act- These prov1szons place upon
the Secretary a duty. to assist and encouvage Wk k% the devel-
~opment of weEl—planned 1ntegrated re51dent1a1 nelghborhoods
and the development and redeveloPment of communltles * * *“ .
42 U.S.C.A. § 1441 (Sump, 1969), and a duty to apnrove 1oan-
‘and grant contracte only'when he deternznes that there ex;sts_
—e "workable program“‘prov1dlng ”for the EStabllshment and pres—
efvatlon of a well-planned COmmuplty wmth wellmorganlzed resi-
 dent1a1 nelgﬂbofhooas of decent homes and’ sultable 11v1ng en-
emgw&ronmeni,fordaeequate.femlly 11£e;_; 42 ﬁ s. C.a. s 1451(c)

,!{Supp,,l969}-fef

ﬁefendants argued ﬁhat ‘the plaln 1fis 1acke& standlng 

s by e et

‘5,to ralee thls 1ssue because ﬁhey &15 not possees the requlslte
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y“dlrectnese of enterest enjoyed by the plalntlffs

T s

Powelton

oS
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,ﬂf;-f» f_-i1and the other‘relocatlan cases slnce 011? tbose p%rsons whose

‘.

:homes or pvoperty are taken for the pro;eﬂe‘have any jud1c1a1

standlngu Slpce all such perso s were removed from the tract-

in queStlon by some tlme 1n 19@2, no- one, accordlpg +o-the de-
L

e ffendanes a*gument was 1eft Wlth standlmg to 1nvoke the pro—

=t

‘fcedureercontemplated %yithe-%ctei

Tﬁ;s proposltlon wa cannot aCCE@L» “Wh;le,1t~may be.

o : l. To the extent that state notlons OF standlng o challenge.

'Tf‘“*ww*“““”fhe condemnation” proceedlngs wnderly-these-argements,-they are

S .. not appos;te in determining whether these plaintiffs can seek

IR redress in federal court of the alleged denial of federal proce-
dural rights, both those which are expréssly required by federal
_regulatlons and those which can fairly be implied from the Hous- -
ing Act: We. thlnk that plalntlffs present E) federal questlon




i';true that in some respects the lmpaCt of the renewal prOJect

is less dlrect upon the present plalntlffs who were not re-

qulred.to move, than upon those dlSplaced it cannot be gain«‘

sald that the future impact of thls plan more dlrectly affectsi
them. In determlnlng wnether these plalntlffs have. the regui-

Site'directness of lnterest, the_llkellhood that the plaintiffs’

interests will be adequately protected by the persons directiz
affected is a relevant consxderatlon CJOINT ANTI—FASCIST

- REFUGEE COMMITTEE Ve MCGRATH, 341 u. S. 123, 154 (1951}(Frank-

furter, J., concurring); see, PIERCE v. SOCIETY OF THE SISTERS,
268 U. S. 510 (1925). It is apparent to us that any amendment
to the Plan made after buildings on the tract were demolished

- could not possibly be as vital a concern to those already dis-

placed as it is to these plaintiffs,; The actlon complalned of

R I e e

here —- the Plan s amendment after relocatlon was completed -

e PR o
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' coul& only affect dlrectly the peeple 11V1ng 1n areas contlguous

:'to the progect area. The present plalntlffs - reszdents

e A N o

' bu31nessmen, and owWners of . prope?ty in the 1mmed1ate V1c1n1ty ‘of

','Falrmount Manor -~ are those persons whose “11v1ng env1ronment

l;assertedly requlred under the Act-

a2 v. S.C.A. ‘s 1451 (c) (1) (Supp. 1969), is dlrectly affected by
-jthe challenged amendment of the Plan and as such they are the
: loglcal partles, lndeed the only presently avallable ones, to _

_challenge the alleged departure féom the procedural procesa

..(Cont,d);cognlzable in a federal court and that no doctrine

of exhaustion of state remedies applies. Indeed, the alleged vi-
-olations of federal law presented . here may be of nc relevance to -

state courts. See, Bowker v. Citv of Worcester, 136 N.E.2d4 208,
216 {Mass. 1956). Furthermore, the law in Pennsylvania apparent-—

~ly-is that -the only way to challenge the legality of an urban re-
newal project is in an action by the condemnee raising prelimi-

:. nary objections within thlrty days after being served with notice

of the condemnation. - See, JF. Krasnowiecki, Housing and Urban De-

velopment, 470-72 (1969}.  This procedure is clearly unavailzable

where the Plan is changed after condemnatlon and clearance of
.the ‘tract. s -




ThlS view is buttreqsed by the plaxntlfLs reliancé

. on the alleged 1nadequdcy of the pUbllC hearlng held in Mard1
1968, to con81de; the approval of the present_Falrmount Manox

ccontract between the LPA and the develbper'aﬁd_an aﬁendment to

the zoning ordinance applicable to Fairmount Manor. Piaintiffs

argue that before the Plan could be significantly changed by any

"project, and before the Secretary or his designate couid appfove

the change, they were entitled £6 be heard on subhfchangés'in

the Plan as a matter cf federzl law.

Section 105(d), 42 U.S.C.A., § 14535(d) (Supp. 19697,

" provides that all coﬁﬁracts-entered into between the local pub-

lic agency and HBUD for federal loans and grants

"shall require that —- % % %
{d) No land for any project to be
- assisted under this subchapter shall
be acquired by the local public agency
. except after public hearing following
. notice of the date, time, place, and
purpose of such hearing.® S

The leglslatwve hlstory of this sectlon is 1llumlnat~ o

ing. Sectlon 105{(d} was not contalned ln the 1n1t1al ver51on

o of the Hou51ng Act reported out by the Senate Commlttee on

Banking and Currency. It was a. amendment proposed from - the

Senate floor by Senéﬁor Caih, wh spoke the only reported‘words

-goncerning this section. S

- "Mr. President, this amendment is
‘deSLgned to apply what some of us.
- think is a very normal, healthy, com-
pletely American custom to the proce-
. dure to be followed in arriving at a .
lbcal determination of any redevelop-
ment or slum-clearance projéct. Under.
the amendment, before any authorized
. public agency. could enter into a con-‘-
. tract for finahcial aid, it must first
‘have held public hearings on the pro-.
posed project, Mr. PreSLdent. were, you



. proposed by the LPA

and I menbers of such an agency I
believe we would thoroughly welcome
- thlu proeedare

“Publlo hearings on any community
project are as Anerican as they can.
be. I like to think that we would
make more certain the public accept-
ance of the proposed legislation by
writing into it the time-proven con-
structive American custom of a public
hearing on a public guestion."
95 Cong. Rec., 4864 (1949).
' Immediately thereafter, Senator Cain's amendment was agreed
to by the Senate in a form not essentlally dlfferent from the
' sectlon ultlmately enacted by Congress - Thls leglslaelve
. attentlon ev1dences at the least what one mlght have expected
a CongresSLOnal purpose to subject to public dlscu551on.and
criticism of, as well as partlclpaelon in the local authorlty s
dec151on to proceed w1th prOJects deSLgned to recelve federal
fundlng. The requlrements of sectlon 105(&) have been supple—
mented by the Secretary in his Urban Renewal Handbook RHA 7206 1,
chap 3; these regulatlone ensure a weTl publmCLZed hearlng at

-

which all interested partles ray be heard- concernlng the plan

The'procedure of‘§ l05(d)'was followed estto'the
originai plen,'and as to that plaintiffs have no complaint.

There is, however, no statﬁtory provision governing'the pro-

2. . The orlglnal amendment eontalned the folloW1ng addltﬂonal'

. words at the end of the present section: . "published not less .

. than 10 nor more than 20 days prior to the date of such hearlng.‘
95 Cong. Rec. 4864 (1949}. The Seéretary s reguTatlons now em-
body similar reguirements. . -
The passage .0of section lOS(d} followed debate on another
"proposal by Senator Cain to require a "referendum of voters in
the locality at a general or special election" to approve any
project seeking federal assistance under the Act. 96 Cong. Rec.
4807 {1949). This provision ostensibly was almed at preventing
the forcing of federal aid on local communltles that did not
want 1t, 95 Cong Rec. 4845 (1949) \




.....

cedure to be £olloved should the orlglnal progects be changed

after'their'submi851on to‘publlc scrutlnye "As to any changes

in the plan following the section 105{d} hearing, the Urban

‘Rénewal Handbook, id. at 1, says only that.

“"A preposed change in the project-
may reguire a new public hearing un-
der the provisions ©of State or local
law or the Contract for Loan and
Grant. The LPA shall consuli the

_ - Regional Office concernlng the
necessity for a new hearing.”
(Emphasis added.}

We'ﬁbink this provision of‘the'regulations appropri-‘

.ately recognlzes that Congress could not have lntended that the

LPA could gain publlc support for and agreement with a pro;ect
hold the requlred section lOB(d} hearlng, and thereafter change

the Plan smgnlflcantly and not be requlred to prov1de a meanlngw'

'-ful hearlng at whlch aFfecLeﬂ resmdents and property owners- could

challenge the local off1c1als d601510n. ; Thls is equally true
wnen the 1and has been cleared and there are 1o people left for

the LPA to ralocate, Where a 51gn1f1cant change in the - Planl

3 1s proposea by the LPA or the developerf these plalntlffs would.

"_be entltleé to the hearlng contemplated by the Urban Renewal

Hanﬁbock,a hearlng devoted to the changes in the plan. To hold

otherwise would permlt the local authorltles to change the Plan'

o elther by rev151on of lmportant aspecLs of one major progect,

. or by the cumulatlve effept of several minor changes w1thout

R

permlttlng the r351deqts an opportunlty as effectlve as they

'were lnltlally entltled to lf the prOJects had proceeded in the

— normal mannbr, the only eventuallty contemplatea by Congressa

It may be ‘said that these requlrements for publmc -

'  hearlng 1nure to the beneflt of the publlc at large, and not



to any group of individuals. Howe&ét, the fact that all .
citizens o£ North Phllddelphlm and the clty at large benefit
'i'fromvthe urban renewal fostered by the Housing Aqt detracts
from these‘plaintiffsf'standing not one whit, Therbetter'
reascned decisions undér the Hoaéing éct hate recbgnized the
‘standing of representatlve individuals to ssek V1nd1catlon of
procedural rlghts GART v. COLE, 263 F. 2d 244 250 (c; A. 2r'

1959), cert. denied, 359.U. S. 978 (1959); POWELTON, supra, -

284 F, Sﬁpp..at 821; as well asgcohstitﬁtionai rights{'NéRWALK'
CORE v, NORWALK REDEVELOPMENT AGENCY‘ 395 F.2d 920 {C. A. 2,
‘1968) and jua1c1al review of the Secretary's determination .
tthat adequate relocatlon housxng ex1sts, WESTERN ADDITION COM~
 MUNITY ORGANIZATION v. WEAVER, 294 F. Supp. 433, 441r45:(Nf D.

cal., 1968).
Our conclusions are"reinforcedtbyrthe dec¢ision in
SCENIC HUDSON PRESERVATION CONFERENCE v, FPC, 354 F.2d 608

f(c A. 2, 1965), gert. denied, 384 u. 8. 941-(1966)' There,-‘

B the Gouxt 1nterpreted sectlon 313(b) of the Federal Power Act

'-. 16 U S.C.A. § 8251 (Supp 1969}, whlch prov1des that  :5

_ '"{a}ny'party to a prccéeéihg ﬁn&er'thisu
chapter aggrieved by an order issued by -
. the Commission in such proceeding may

~obtain a review of such order.* Bk 0

The Court held that the Act protected values ln whlch

| .. the plalntlff conservatlonlsts ‘had exhlblted a sp°c1a1 1nterest,

| namely, “the corservatlon of natural resources, the malntenance
'-éf‘ﬁatﬁral beauty, and the oreservatlon of hlStOrlC'SlteS, |
i;354 E 2d at 614, and that in’ order tO‘lnsure that‘the Federal'”
Power CommlSSlon protected the publlc 1nterest in those values,

- the plalntlffs must be held to be w1th1n the term'"aggrleved



354 F.2d at 616. . For the reasons advanced in POWELTON, supra,

| 284 F. éﬁpp, at 827-28, and ROAD REVIZW LEAGUE v. BOYD, 270
F. Supp. 650, 660 (S.D.N.Y., 1967}, we ccmclude that the tern

baggrleved“‘contalned in section lO(a} of the Admlnlstratlve

Proée&ure Act, 5 U.SQC,A, §‘702 (Supp, 1969}, should be similarliy
cénstrued. . Common sense indicates that these-plaihtiffs be-
cause they literally mast live w1th the deClSlOH to changﬂ the‘
Plan from sales units to rental, are the very persons who wo&ld
have appeared at a publlc hearlng to challeng@ the allegedly new -

use for land taken foL a dlffarenp purbose, they are therefore

- W1thln section 10(a) and are entltled to challenge HUD s de01510n

: to permit FalrmounL Manor and not requlre the UPA to hold a pub—

lic hearlng. ‘We thlnk it evndent that these urban renewal area
re51dents are suffmc;ently interested in the natlonal goal of
"we11~planned integrated residential nelghborhopds 5.42 U,S,C.A.

§ 1441, and “well~organiied residéntia1 neighbdrhoods of'déceﬁt

| homes and suitable living env;ronment for adequate family llfe,
42 U.S.C.A. § 1451(c), that they have standlng to- seek vmndlca—

:_ tion of the values which'the Housing Act;seeks to-ﬁurther,‘and,

because they are'represéntativesiof‘that class whose interests
. i . . - )

the proéedufal requirements of tke Housing ACE were desigﬁed‘

to protect,. it is clearrthat [no explicit statutory provision
is necessary to confpr standlng on them; HA?DIN vw RENTUCKY‘

":UTILITIES_CO,, 390 U. 8. 1, 7 (1968), cf.’ FLAST v, CQHEY 392

U, S. 83 (19685215. B “_;; ,r,9:

Whlle we de01ded that plalntlffs ha& standlng to

' challenge thd alleged departure from the procedures 1nferabje"

f_from the cangress*onal schome and accordlngly denlea the motlon

to dlsmlssg we were not certaln that the ratlonale of Powe1+on



applied to the determination made by HUﬁ in.this.ease;-‘ We
made clear to counse3 thereafter that our lnltlal lnqulry |
iwaq whether any admlnlstratlve femedy should be exhausted
Lirst. Subsequent proof concerning. the issues invelved in .
this case has_donfiimed our initial'view that_a procedural
opportunity ie not approﬁriate here. - The ?artiee' settlement
7'5f that issue has, to be sure, somewhat mooted the problem but
' because plalntlffs new contend that HUD failed in several re-—
spects to fulfill 1ts dbllgatlon LO prov1de a procedural oppor—r'
- tunity, we are obllged to elaborate the basis for our deCLSLOn.
_'For the moment we w111 merely note that questlon, returnlng to

it after 1t has ‘been” placed in better perepectlve,rl

- IT.

THE . PRESENT MOTION TO DISMISS

Plelntlffs have adduced ev1aence to preve each of tne
follow1ng contentlons (l) HUD S orlglnaT_approval of Falrmount
‘Manor was 1llegal and 1mproper because (a) Falrmount Mnnor lS
‘contrary to-the Plan, (b} 1ts approvaT v;olated the Hous;ng Act;
and (c) approval was given w1thout any- "c;tlzen part1c1patlon““‘
in the dec1510n to bulld Falrmount Manor ' Plalntlffq atteck
.'HUD s contlnued approval of the pro;ect on two addltlonal
-g:ounds=- (l) the progect is 1llega1 under the C1v11 nghts Ac;s'
" of 1054 and 1968-'and the Constwtutlon,‘and (2) the admlnlstratlve'
'1e-proeess followed by HUD was 1nadeq§ate throughout. f After plaln- 
:‘tlffs rested thelr case, the defendants move& to &lsmlss under

~F. R. Civ, P. 41(b} - For the reasons whlch follow we have'3

.dec1ded to grant that motlon

Taking the_firet group of ergements firsﬁ,‘our initiel



'_.1nqu1ry is whether we are empowered to conducc judicial reVlew

of the Secretary dec1elons under ‘the HouSLng Act. : The flrst
issue Wﬂlch on thls record can falrly be said to raise the |

‘ question of reviewability is the Secretary S declelon that Fair-
mount Manor was not a cajor,change'in the‘clan, and did not re-
quire a public hearinq; The other issues are simply issues

" which the-cou:t ig competent, and indeed, empoWered'to decide;‘
Administiaﬁive Procedure Act, 5 ﬁ;Sec;A,§§ 706 (2) (B), 705(2)(C).

(Supp. 1969).

The revuewablllty of the Secretary s determinaelon
.ethat adequete relocation fac111tles exlst undex 42 U S.CL.A.

' § 1455 (e) (1) (2) is’ establlshed? See' WES‘I‘ERN coemmw ADDITION
ORGANIZATION v. WEAVER, .294 F. Supp. 433, 441—~43 (N& D. Calif.,
1068), and cases there clte&. | The-issue before'ue'is striking-
ly 51milar, although the detecmlnatlon is one made pursuant to

'1nter~Department “regulatlon and not statuteau Here, the

e Secretary s de81gnate, the Reqlonal Admlnlstrator, has esteb~

‘:llshed a "red 11ne“ procedure, 1mplemented to av01d hclolng a
public. hearlng for every change ln the orlglnal Plén, no matter
how terlal f The Reglonal Admlnlstrator, Mr. Phelan, stateé
| that HUD S experlence w;;h holdl g a publlc hearlng for egegz'

change 1n the Plan ha& proven to be counternproductlve.

,”{W]e found that thls klnd of procedure,
. repeated over: and over again for the
'“'dlspos1tlon or. change”of any parcel in .

any one of the five or six hundred progn

- ects we were deallng with, every time.

" you went to move not only to change the-
inside development of a block or two, - oL

‘ make adjustments that you f£ind necessary T

as you proceed along. the execution, tim- : “

ing and activities, whether you need to
‘usometlmes change street. patterns or close

& street or open a street or provide for

publlc uses. that hadn' t orlglnally been ‘



conceived of, we find we are making --
consuming too much time and so we de-
veloped a technigue of taking what we
considered to be on the relatively in-
significant, the minor changes, and
handled them by what we call the red
line procedure # % *_ " N.T. 1125,

See alsc, N.T. 1065, .

The red line procedure was promulgated by a HUD memorandum

'from_the Reglonal Office dated December 29, 1%66. (P Ex. 68)

Basically, the memorandum sets out a procedure which calls to

the Regional Office's attention-when the LPA considers a pro-

. posed change to be of a minor nature, and describes what a

red line submission should be —- "eimple, ﬁeaiing with one or

'perhaps two items ¥ * # should not be a collection of randdm

problems all.runningetogether in a confusinglpackage” -~ and

should not be ~- "ghould not contemplate grant lncreases,

' changes in project bounderies, or changes to the category of

-préjecﬁ capability," (P-—EX.:68 p; 1). The-memo also sets

out the standards which the agency will use to determlne

-whether a proposed chdnge wzll requlre a publlc hearlng,

© ~"8ince all red pencil changes are - v
.changes to the renswal plan, they
. must be reviewed by the Planning .
. Branch. Here is where the Regional -
Office determines: '
(1} whether the change constitutes
a material alteration in a ba51c
element of the Plan; and
(2} whether or not the change is
‘acceptable to us from a planning .
viewpoint,"i (P. Ex. 68,_p.2)._ '

: The standards by whlch the Reglonal Offlce deeermlnes

the nece581ty of a publlc hearlng on any proposed changes 1n ;v‘

. the Plan are, we thlnk, countenanced in HUD's regulatlons as

'promulgated in the Urban Renewal,ﬁandbcok, excerpted earllerff



“A‘proposed'change in the project
-may reguire a new public hearing
under the provisions of State or
local law or the Contract for Loan
and Grant. The LPA shall consult
the Regional Office concernlng the
necessity for a new hearing.'
RHA 7206.1, p.l.
HUD's own regulations are; of eeurse; grounded.oﬁ the Con-
gressional grant of power to prdmulgate—them-framed in‘secﬁion-
' - - - 3 ‘ S
42'U.5.C.A, § 1455(c) (1) (Supp. 1969). = HUD has not seen fit
to codify pubiicly-the red line procedure, apparentlyAbecause
'.1t cons;ders the memorandum to treat 1nterdepartmental operav-
tions. While the plalntlffs ao not attack. the red lwne prcm
cedure'per se, it is clear that a congre551onal judgment could

not be defeated by an agency s 1Pterdepartmental scheme,‘ ‘Thus

to the extent that thl: procedure reflects the agency s juddmene

. of the approprlate requlrements in an‘area where the Housxng

Act is silent, that judgment must be 1mplemente& in a manner
.feasonably relate& to thelenabllng leglslatlon under-whlch 1t

is promulgated. | THORPE v. HOUSING AUTHORITY OF DURHAM 393

U, s. 268, 281 (1969), sce “FCC. v, SCHREIBER 381 U s 279

V 289*91 (1965) We con51der the red 11ne proceéure conpatlble
;w1th the congressmonal scheme, represented by § 105(@) of the

fHou51ng Act dlscussed above., HUD s majo:/mlnor dlstlnctlon

,rensures that the- polltlcal judgment made by‘the HouSLHg Act

'has a chance to operate even after the land has been acqulred
L= that any LPA proposal of scope Suffldleﬁt to have provoked
. local dbjectlons if contalned 1n the orlglnal Plan is as much

exposed to c;tlzen pressure as to ithe developers . and'to the

3. "% * * The Secretary shall issue rules and regulatlbns
to aid in implementing the. requirements of this subsection and
Codine otherw1se achieving the Objectlves of ths subschanter S



iigﬁﬁ-of critioism.both from the geeerel public and the meeia.

_ s;éAceordingly,,we”are not corcernea with the details of the modus
operaﬁdi HUD'chooses to follow in arr1v;ng at the judgment that
ia public hearlng can be olspensed with and the change handled-
admlnlstratlvely We only dec1de that the standard HUD em- .

f.ploys to make that determlnatlon is a reasonable 1nterpretatlon"
of the lnferences arl81ng from tbe Hou81ng Act 8 procedural re-

qulrements.

__I:%ne foreg01ng conc1u510ns 31mpllfy the questlon of
lthe reV1ewablllty of HUD = de0151on to approve Falrmount Manor
" under the red:llne procedure. i It lS now,absolutely clear H
that there is a presumotlon of revrewablllty unless the statute
i authorlzlng agency actlon ev1dences a "clear and conV1n01ng”
' intent to preclude }udlClal review. ABBOTT LABORATORIES v.
' stARDNER, 387 U. S. 136 140 (1967) ThlS presumptlon of
R judlClal review Obtalns to one "sufferlng 1egal wrong because
of agency actlon or adversely affected or. aggrleved by agency.
7 actlon w1th1n the meanlng of a relevant statute,f AdmlnlstraJ-
ﬁ'tlve Procedure Act ("APA"), 5 U S C. A § 702 (Supp. 1969), exm'
'cept to the extent that a statute preclu&es rellef or the ac-
: tlon is “commltted to agency dlscretlon by 1aw,“ 5 U. S C A |
-§ 701(&)(Supp 1969) he defendants do- not, of course,'con-
ritend that the statute precludes revrew,_rather they argue that

' “the Secretary s deClSlon is: dlscretlonary, and dlscretlonary

“u-:”to an. extent whlch precludes our review of 1twj

- In de01d1ng whether HUD's dec151on under the red :

llne procedure 1s encompassed W1th1n the exceptlon of 5 U. S C A.

*.,g 701(3),:several.factors arerrelevant, a See qenerally,_"




'Saferstein, NONREVIEWABIJJETY A FUNCTIO&AL ANALYSIS or "C'O’\i.—

MITTLD TO AGENCY DISCRETIGN“ 82 Haxv L. Rev. 36/ (1968)

While. hUD nad broad dlscretlon to seleck the most effectlve

" and efflc1ent methods of achieving the natlonal nouswng pOllcy,:

'.'the decision not to require the‘LPA to hold a public hearlng

does not involve as broad discretion. -

"[0]ncé appropriate rules have beén
established, the discretion conferred

~in day to day administration cannot
have been assumed to extend to un—
reasonable deviation from such rules
on ar zd hoc basis at the whim of the

. Admlnlstratlon." Cappadora v. Celebrezze,

: .356 F.24 1, 6 (C. A. 2, 1966).

'We think it clear that we are. empowered to rev;ew the agency's -
' adhe;ence to its own procedural requlrements, THORPE v, HOUS—,

Ime AUTHORITY OF 'DURHAM, 393 U. s§'268 (1969), particularly,

where ‘as hare, the statutory requlremﬂpu for a hearlng from

:_whlch HUD's red llne Standards are drawn, 42 U. S C.A. § 1ﬁ55(d),

is 1tself a mandatory requ1rement.11 every 1oan and gran con-

"'tract.‘ 42 U.S.C.A. § 1455; see WESTERN ADDITION COMMUNITY OR—
:' GANIZATIOW v. WEAVER 294 F. Supp. 433 442 (N, D1 calif.,

'", ‘1968) Therefore whlle we thﬁnk it approprlate thaﬁ HUD be

glven some dlscretﬁon to 1mp1emént the red llne procedure, lt

| ‘:seems claar that such dlSCrath% could not be beyond the reach

L of judldlClal revmew contemplated in the Admlnlstratlve Pro~

’vfcedure Act, 5 v. S c A. § 706 (Supp. 19693 Wthh Pr°V1des as

'4 Tad”

'_.follows._

%70 the extent necessary to decision’
“and when presented, the réviewing .
court. shall decide all relevant ques-
tiohs of law, 1nterpret constitutional
and statutory provisions, and deter- .
mine the meaning or applicability of

%118.%-

S



o .

;be a judlclally rev1ewable one

LUE LELIS UL il aygolcy allloll. e
reviewing court shall ---

* ok %k % K
(2) hold unlawful and set aside.
“action, findings, and -conclusions
found to be —— :
(A) arbitrary, caprlc1ous an
abuse of discretion, or otherwise not
- in accorﬁance with law * % & _w
For support for the view that 5 U.S.C.A., § 706(2)(A} is the
proper standard, see, CHARLTON v. UNITED STATES, 412 F.2d

390, 397-400 (C.A.3, 1969), (Stahl, J. concurring\

Uﬁder the Eerms of the red line procedure' HUb‘s

' flrst 1nqu1ry 15 whether the proposed change constltuees a

'see“materlal alteratlon 1n 2 ba51c elemenL of the Plan." ,The

judgment HUD is called upon to make is b351cally a faCtual in-

Cquiry &lrected to a relatlvely narrow set of facLs all of o

'Whlch are before HUD - The second standard -- whether the

proposed change "ls acceptab1e * % % from a plannlng v1ewpomnt"

LT merely relterates HUD's reSDORSlbllltY to exerCLSe over-all
V'rev1ew of the LPA s plannlng judgments, no less than'for major-”

' urev151one . We do not con51der thls second determlnatlon to

i
|

" The statutory scheme il federal grants lnwald for

. urkan- reﬁewal places the 1n1t1atlve for urban plannlng de01si0ns
:q:at the local level on munlc1oal agenc1es whlch apply for fed-
:ig”?eral funds ; The revzew whlch HUE exerc1ses over the LPA‘
'; fplannlng dec1310ns is therefore llmlted to excludlng those

_plannlng ch01ces whlch are 1ncompatlole with the goals of the'

Hou31ng Act. Slnce ch01ces of land use are limited by’the

'”fdevelopment of adjacent areas HUD could reasonably.de01de




that of'séveral ppégible uses fop étﬁarcel of land; cnly one
_choice was incompatible wiﬁh sound,planning‘principles;

Vchoice of any-Qf the otheré bjﬁtherLPA wouid be permissible
gblanning.; That HUD does exercise éﬁcﬁ a 1imited‘reviéw of

planning choices is demonstrated by the following exchange:

"BY THE COURT*

Q. Let me ask you this questlon,
Mr. Phelan. Suppose the city plan—
‘ners came to youw, and I am talking

. now about the Redevelopment Authority
and the Planning Commission and they
have an area that admittedly is in a
bllghted area and they want to put up
in one block a glue factory and in-
another block a rubber factory, and

Cdin. another block a paper mill.

Have you ever smelled a paper mlll? :
"A, YeSa

_"Q l And right in the center of those
+they wanted to put up houses .Would .
HUD approve that? ‘ : S

_“A;, No, .we wouldn t approve that be—
. cause=- , S :

- Q. Why° Wouldn t that be’ economlc

‘feaszblllty7 = .

. - L1 .
vp, In part econcmic fea51blllty, in .

 part we are trying to develop better

- environment and this would be so far -

" beyond the realm of anything possible,
and all these things -- your proposition
is so far beyond the realm of accept-

' ability that éven the City Planning and.

“the City Fathers wouldn't approve it.

You depund very heav;ly~~‘-- .

"Q; Ybu missed my. lenta
"A. -You Would depend~—

o My aSSumptlon was they ﬂld approve
:it» .

: "A» We wouldn t con51der that an appro~'-
. priate expenditure of federal funds‘_"
(N.T. 964- 65) L -
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: both unw1se and,lnapproprlate,

(1958, Supn. 1965)

Clearly, most planning. decisions are far more

'sophlstlcated and it is élso obviouS'that BUD must"evaluate

an urban rene wal plan not only in terms of 1ts own lnternal

:valldltyy ‘but 1ts compatiblllty'w1th adjaCEﬂt areas of the

- city as well. The factors HUD must con51der are multltudl—

.
nous, and it must welgh them smngly and 1n myrlad comblnatlons

The decxslon to approve any given LPA planning ch01ce must be

_based on HUD s plannlng experlence and the expertlse whlch exX-

-'perlence engenders Thls plannlng expertlse is not only ex—

ten51ve but it is not ea511y transferabla to a rEVlerng'

.court not so much becausa of 1ts techn1ca1 nature,.but be~

| cause sen51t1v1ty to the 1ntang1bles of c1ty plannlng comes

only from broad experlence Wlth the sub;ect matter,,lt is well

'descrlbed as "1ntu1tlve knowledge. o Safersteln, sugra, 82

Harv. L. Rev.rat 383., These con81deratlons are Suff1c1ent, _

we thlnk to render judlc1al review of HUD s plannlng judgments

T

The anectlon of HUD S plannlng 3udgment dOes not }

' * ;prec1u&e our - ascertalnlng that HUD has properly exercwsed lts
'dlscretlon in resolvzng the fl:st questlons "not merely in form
xbut in substance, and that the administrative dlscretlon veste&
_ in [HUD] is noﬁ afbltrarlly abused * R % o“:_ WESTERN ADDITION'

”‘fCOMMUNITY ORGANIZATION V. | WEAVER, 294 F. Suppa 433 441 (N._D.

A For 1nstance, in this case HUD approved Falrmount Manor. ‘
on the condition that the LPA redlce the zoning denSLty for - the
entire tract from 59 dwelling units per acre to 32. See P. Ex.

.'6l, pp. 1 and’ 4. 1In addition, the Fairmount Manor proposal in-
. creased dramatically the number of off-street. parking spaces.
. 'Mr. Phelan testified that after his review of. the Fairmount

" Manor project he concluded "[tlhat the 221(&)(3) w1th rent. sup-

Iplement was a highly desirable use 'in this area. (N.T. 1258).

5. .See Saferstein, sugra,,sz Harv. L. Revo-at 395- 96, see
also K. C. Davis, Admlnlstratlve Law Treatlse §§ 28.08, 28 16




calif., 1968}¢' It is BUD's ﬁegative decieion‘en'the'first
questlon whlch after all, aeLermlnes that in order to further
the efficient aemlnwstratlon of the Housxng Act HUD will not |
;reqalre a-publlc hearing at the lecal 1evel.‘:,By exerCLSlng

L judicial revieW'over,that decision we are not interfefiag;
with the ageacy‘s review of the delicate pianniag‘deeisions

which lie at the heart of urban redevelopment.

Inltlally, plalntlffs contend that HUD's fallure to
produce a wrltten report from the Reglcnal Off*ce 'S Plannlng '
Braneh on the- August 196? change which permltted Falrmount
Manor is fatal to HUD s dEClSlon undexr the red 11ne technlque,
‘This argument mnakes the eraoneous assumptlpn that HUD_e anter—
nal‘procedﬁres for making an ea ga;_; deﬁeeminatien aré to be
accorded the same force and effECL as regulatlons goverplng a
'h‘plenary, adversary adjudlcatlon.- Wlth prlmary rESponSlblllty

‘under the Eousing Act for the efflclent management of federal

urban renewal policy 1n EUD's hands, 1ts determlnatmon that an

,'»1nforma1 procedure (whlch byilts very terms 15 "not taken into

' offlclal recognltlon in the RegLOﬁal Offlce workldad P, Ex,
l68 p.2) prov1des the best balance of efflclent use of 11m1ted
“resources and thorough review is, as we have lndlcated ggggé,
"a judgment entitle3 to our &eference° Con8lstent wmth 1t$

flnformal nature, the red 11ne memorandum does not requlre a
wrltten explanatlon of thefﬁannlng Branch s dec1510n..,Furthe£,
HUD s flle on the approval of Falgmount Manor does coataln the

aﬁwrltten, albelt conclusory, reviews and approvals by theJ.

.necebsary Reglonal departments | E@ Fxs. 82 & 61

-

" The questlon fac1ng us at the outset lS deceptlvely

51mple —— wnat are the bas;c elements of the ‘Plan - It-lSA_f



counsel would have had ue so rule on’ several occaelone | The
‘.m“,w_m.u”mtwo urban. renewal Plans lnvolved in thlS 1Ltlgatlon are the
Orlglnal Plan for Eaet Poplar, dated October 24, 1958 P. Ex,'
72 and the meth Amended plan for East Poplar, dated June,
7 1954, P. Ex. 73. The Orlglnal Plan is composed of seven maps
 depicting the Urban Renewal Preject s Boundarmee, Area (actually o
descrlblng land nee by b10ck) Zonlng,_Street and nghway Ad“-,

justments, dellc Utllltlee, Slte Improvemente,‘and Acqulsltlon,

Clearance and Rehabllltatlon areas, : The Plan lmportant for our'
purposes is Map No.‘Z.' Its legend denotes the Falrmount Manor
”‘h‘area, bloeks nunbered. 31.and 32, as "RP" - "REhabllltathn by

Purchasers (Slngle Family, Duplex, Mnltl—Fanlly) 2, 3, & 4 story
Wa1k~up;" P. Ex. 72. By an amendment of March 3 1961, 'a'poru
tioh ef biéck.3i 31B was change& from commerc1al to resmdentlal
-‘51ngle famlly housee for sale._‘ N. T, 1117 P, Ex.776.‘ !The:'
| Flfth Amended Plan of 1964 prOV1des the same lané use . controls

for these parcels, deswgnatlng blocks 31 and 32 “Re51dent1al

e Gt arer s ————————p— w0 i .

| Use 1,“ which the Plan deflnes as'"Detacheé seml detached andA
.'5L;::‘5j'vi attached 31ngle famlly duplex and multl famlly dwelllngs (ex-
g"'isf SRR cepe roomlng houses )"f P. Ex, 73, P. 4 N T 1218 19. ' There'
H o is no 1mportant dlfference between these two Plans 1n the ap-
pllcable land use controle - both permlt a varlety of resrden~
t1a1 uses... We should p01nt out however, that the Plan. whlch
o controls the questlon before us is the Amended Plen of 1964
since that is the last opportunlty area resxdents had to par-
eie_tlc1pate in &. publlc hearlng. See P Exs. 74 and 75. ; By'
_ u81ng such a: Plan as the frame of reference, a-rev1eW1ng court
can aecertaln whether the Plan S bas;c prOVL51ons have been -
B eroded by'the cumulatlve effect of several "mlnor“‘changesl}n

' W1thout prov1d1ng area reszdents an Opportunlty to be heard,

¥




HUD contends that these land use controls are the
'.determlnatwve fac;ors, are themSﬂlves the basic elements of .

“ the Plan and that thn 1ntroductlon of Fairmount Manor was
=acceptable renewal planning mhlch dld nai change a bas;c e1e~
,ment of the Plan. N. T. 1232- 33a, 1026- 2?.6 The plalntlffs
; counter that home ownershlp is also a ba51c element of the

'~ plan, even though the documents entitled "Plan” do not so'
state. Plalntlffs assert tbat urban renewal plannlnq has

" ceased being physiéal rebuildlng of areas, and now focuses on
renewal of - the entlre community, bulldlpgs as well as the .
grea resident’s 'sense of place so as to create or rev;talize

7 true néighborhodést

They also argue _generally speékiﬁg, that there~is

a certaln mlnlmum of sales hous;ng necegsary 1n order to

assure a stable res;dentlal nelghborhooa, and that too many

B T RIS RS S

apartmerts partlcularlv low rent or SdbSldlZeﬂ apartmants,_'
-1nev1tably create. a nelghborhood w1thout "IOOLS," one whlch

does not further the federal goal of "well organlzed re51dent111

i

"_nclghmcrhoods of decent homes and sultdble llVlng;envlronment .
: R

for adequa;e Lamlly llﬁa. | 42 U. S C.A. § 1451(0){Supp 1969)
. 6. “"[BY THE COURT] Q.- Why do you say 1t lS not a major
change? ‘ .
[BY MR. PHELAN[ . Because the plan 1tself prov1des for a -

varisty. In that area of the Plan it provides for a variety of
“housing * ¥ ¥ of the kind we have described and because this res-
idential rehabilitation of these houses was lmpOSSlble of accom-

-[‘pllshment at the time they had to be’ ellmlnated and re51dentlal

is being put back in." N.T. 10987 99.

. 7. Plaintiffs point to the LPA s assurances in 1ts brochures
circulated in 1963, see, e.49., P. Ex. 6 that "There will be no
" low-rent public housing in this area.' (Emphasis in original).

‘igAssumlng for the purpcses of this motion . that rent supplement
“housing and the public housing programs "serve by and large the

12

same clientele and resemble each other in terms of performance,
P. Ex. 47, exhibit 1, p. 1 (statement of ProfeSSor'Niebadck)

" {emphasis in orlglnal), we can agree that these assurances are

‘evidence of what the LPA, not a party +o this-action, considered
its intentions with regard to the Plan. However, such expres—
51ons of lntent are not blndlng on HUD partlcularly when the



' We are inclined to agree with the plaintiffs that.

a

some degree of home ownership was a‘ﬁasic element of the Plan.

This ‘position is implicit, we think, in the following colloguy:

"BY THE COURT:

“0. I want to ask, suppose that this
plan, the original plan had called for -
the entire East Poplar Urban Renewal
Area to be dwelling houses and suppose
that a change was requested which con-
templated that the entire East Poplar
Urban Renewal BArea would be apartment
houses, no dwelling houses at all. '

Would you consider that to be a -
major .change or a minor change?
"BY MR. PHETAN:
va. T would consider that to be a
major change.: ' - E S
Q) Why? It is still residential.

- "A, Because of the increases in the - S
size and the character and significance -
to that extent. ' - I

"0, Tsn't that ﬁhe_same'ﬁhing it will

do—- ' - e

. "aA, No.

B ¢ _%eas'far as Pairmount Manof?,:t‘

" *a., ‘This has a relatively small impact"
in terms of size, |in terms of what had -
to be done when the residences were

. eliminated, when the rehab structures
were eliminated.* | N.T. 1100. - -

"f‘In.fhié.connéction; it must be obéervéd‘thétfthé.reSidéhtial'

3

7. {cont'd) testimony-of-MrLgPhelan is that the LPA's

L sfatements wers not known to his office. N.T..1292. Moreover, .

.- in reviewing HUD's decision to permit Fairmount Manor it is

\ . HUD's view of the Plan which is . oux focus. Further, the LPA

| is not a party to this suit, and would be subject only to state
" court jurisdiction. In a suit in state court ‘it might be pos-—

gible to bind the LPA by its assurances, supra, and such evi-
dence as P. Ex. 64, an LPA memo concerning another proposal to

. imsert 221(d){3) housing in an area which. the LPA had assured -
" residents would be single family units for sale -~ the memo in-
" dicates that the LPA considered itself obliged o honor those .
assurances. But cf.Harrison-Halstead Com. Group. Inc. v._ Hous-

ing & Home Finance Agency, 310 F.2d99, (C.A.7, 1962) cert. den.

373 U. 8. 914 (1963). o R o
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Falrmount Manor dld not materia

land use controls contained in the Fifth Amended Plan of June
1964 are only twe in number: the'allninclusiﬁe.?Residential—l?,

refer:ed‘to above (”Détached,'semi—detached and atﬁéched single-

;famiiy duplex and multi~fanily dwellings (except robming houses) ")

‘and “"Residential-2", a somewhat narrower classification:

"Group Dwellings and uses and public
- facilities required for the operation
of the building or for the use or en-
tertainment of guests or tenants of
- the building." P. Bx. 73, p.4.

Slnce there is no 1and use control prov1dlng solely for 51ng1e N

fam ly units for sale, violation of the land use control 15
,ﬁot“possible:simply by_substituting rental unlts for,sa;es units,

" Tf land use. controls were the ﬁolé deEerminant wholesale’rew

vision oF the Plan 8 res;dentlal areas would be poss¢ble w1thout

‘ ¢ho1d1ng a hearlng, Since 1t is not poss;ble, aCCordlng to Mr.
;.Phelan*s'testimdny, the number of unlts changed from sales to

‘ rental,coﬁld apparently be‘great enough- to create a “major" 

change in the Plan.

Howaver, even assumlng that a degree of sales hou51ng

-'is ;‘ﬁﬁ:' element of the Plan,lwe do not thlnk that p1a1ntlffs

l

" have shown that HUD abused 1ts jlscretlon in dec1dlng that

1y change this element A

iproblem we face at the outset is deflnlng the boundarles of the
ul re1evant.hous1ng area,_' The boundarles of the East Poplar
- Urban Renewal Plan are lcglcal l1m1ts 1t wouid seemq but thel
-  pla1nt1ffs calculatlons 1nc1ude apartment progects not w;thln

'[the Plan nut adjacent to it, to w1t Sprlng Garden Apartments

”and Penn Towne apartments located between 7th and Bth Streets

and between Green: and Wallace Streets and Wallace & Falrmcunt

S-S



' correctly assert that Falrmount Manox ellmlnated 25 szngle fam—

‘Avenue, respectively. See P. EX. 47; exhibit 2, p. 5; Plain- .

tiffs Complalnt € 24(b),'P1a1ntlffs BrieF “pp. 31432  J'How~
ever, -these projects are’ hlSLOIlcally related to the East Poplar:‘

area, havmng been the sub3ect of early renewal efforts, and are

“properly conSLdered within the East Poplar nelghborhood :See

:N T. 970-72 (testlmonj of My, Phelan)

Using the boundarles of the East Poplar Plan plus

the blocks developed undexr earlier renewal programs, plalnt¢ffs

i

ily homes for sale on Block 31B.Al N. T 1322 _ They would add
© . to thlS flgure the 70 houses on Blocks 31A and 32 whlch were
. to be rehabllltated (an aﬁdltlonal 30 rental units were expected

from the one four story building and the upper floors of the 25

three story bulldlngs) "P. Ex. 27; Plalntlffs Brlef p- 4

;If we were to agree that the 70 "rehabs" should be consmdered
-,sales unlts "lost" because of the deClSlOn to approve Fa:wmount

: _Manor, the follow1ng flgures obtaln. ~ As-the Plan and 1ts

grOJects presently prov1de, there are 762 rental unlts and 283

'sales unlts in the East Poplar area.. ;1H. T 1260- If thelf’

rehabs had been rehabllltated, there would be 682 rental unlts

- (762 - llO{Falrmount Manor] + 30[rehab unlts]) an& 378 sales"

 units {283 + 70Irehabs] + 25{Block 318] The net change in

8. Some of the plaintiffs’ other figures 1ncluded Rlchard

- Allen Homes, a public housing project of 1324 units, .and Cam~-

" bridge Plaza, a 372 unit public housing project,both west of
. the Reading Railroad tracks at tha western edge of the East 3
. Poplar area. See Complaint § 24 (b); P. Ex. 47, exhibit 2, p.5.
;. Defendants countered that equally relevant was the planned con-

struction of over 350 single family homes for sale north of
Girard Avenue,” adjacent to the northweSLern edge of the East -

‘Poplar Renewal area.  See N.T. 1452-55. We have decided to ex—

eclude all these housing units from consideration because we are

© - unable to resolve the question of boundary definition ‘on the
. present record other than as we have 1ndlcated - :




Cexisting.

renewal and a plaintiff in this action. -

sales housing as a pefcentage of all housing:in the East Pdplaf
area would be 5.6% (32.6% sales housing‘withtsuccessful rehabil-

itation, and 27% sales housing with Fairmount Manor) . As a

-‘pe:centége'of sales housing, there would be a loss of 25%, a not

insignificant drop. However, it is clear that all 70 structures

would not have.been rehabilitated.'

The testimony of plaintiffs makes it cieér:that as’ .

‘of March 1966, they'considered_the 70 rehabs to'be in a'dangérous

-condition and to represent a hazard to the neighborhood. :‘SeeL7

RS-t N.T. 855. Their views were conveyed to the LPA in:a
"White Paper", D. Ex.: 14 which was the moving force behind

i,dembliﬁion of the structgress . See P. Exs. 58ﬂand 67. & letter

from the LPA to HUD accuratelyASummarizés the conditibﬁs'then'

rl

"By now, all the structures have been
totally vandalized - many of them have
been completely destroyed by fire and
water. Even though boarded up, they are’
constantly being re-entered and have be-

: come the haunts of transients and gangs. ,
The maintenance costs, just -to eliminate..
- code. violations, are tremendous. In o
short, these structures are a major source
of trouble to the Authority and the com—
munity and constitute an economic, social,
physical and moral liability." ' P. Ex.52,
p. 1. See also, P. ExX. 58, Y

9., ™% % * [Tlhe rape of a school crossing’guard'at Sixth

" and Master Streets by a group of teenage boys in early November

1965 concluded in an abandoned house on 7th $treetlbetWeen

 Fairmount Avenue and Green Street.

"This house is in an abandoned biock of pfdpérties:which the
Redevelopment Authority acquired over five vears ago. There .

zrhave been six fires in these houses and innumerzble police calls
. for vandalism with the most desperate chapter the discovery by
‘2 junkman of a woman's head in one of the-basements. * ok kv

D. Ex. 14, -p. 2. The "white Paper on Housing and Urban Renewal

'in North Central Philadelphia" is a seventeen page, gsharply crit- -
-~ ical analysis of the acute housing deficiencies existing in that
. area as of November, 1965. It was compiled by the Friends

Neighborhood Guild, one of the moving forces in East Poplar's

e o o N



At that tlme there were only 8 structures coaveyed

to. the developer, Singer, with the remainder Stlll owned by
~ the LPA. The following HUD memo makes clear that‘the remain-

der were by then not capable of rehabilitation.

%k % % [A] detailed examination of the
‘properties and required financing by
the Redevelopment Authority and 1nter—
ested redevelopers indicated that rew
habilitation of these properties was
not economically feasible. In view
of the poor condition of the structures,-
the fact that they served as an abtrac-.
tion o undesirable and criminal ele- -
mentg, and in response to the regquest
of adjacent property owners, the Re- = .

- development Authority requested and re-
ceived an-Urban Renewal Plan change
,permlttlng demolition * % * Approval
was given by the Reglonal Office in a1

. telegram of March 8, 1966. In accord- '
*  ance with this plan change, these struc-
tures were demolished in April. ' The =

cost of demolition of the eiaht‘properw,-
- ties gonveyed to Singer: was borne by
~him." P. Ex. 60, p. 1. : :

 _Further, 81nce the sales prlce of the rehabs was approachlng

o the sales prlce of neW'houses 1n the area nE Ak FHA was ex-

o tremely cautmous ln 1ssu1ng commlttments for these unlts _
7-p EX, 52 p. 1,_  See also, P Ex 67 (veR 1etter o HUD: R

‘ "[Slnger] unable to obtaln an FHA commlttment") : We have con-

x._cluued therefore, that the 70 unlts were not lost unlts of

TSales houszng unless they were replaceable as sales hou51ng

ﬁ:ﬁf”The ev1dence on thls poznt lndlcates, and we S0 fln& that they

‘”;were not.

ot

%‘f;”;*'”ﬁ“After the demolltlon of the 70 rehabs Sin§er prom
l{fposed the 1ntroduct10n of 221(d)(3) garden apartments on thap

' slte,lof” See P. Ex.‘57 (HUD memorandum) : Before thlS pr0~

10. The evidence 1nd1cates that Slnger was not in default
- on his contract when the buildings were demolished. :'See P. Ex.
.3, 97 ({development contract); P. Ex. &0, p. l.(HED.memorandum)

K Further, a different group of developers was considered for the

-221(a) (3) project, but was unable to raise the necessary capital.




posal received final approvalg soma of.the'piaintiffs eought;
the use of arleasewpurchase‘plan with the proéo sed hou31ng,
theix efforis contlnued for the better part of a.year. See P;W""“
 Exs. 17, 23, 24, 25, 28 , 32, 33, 34, 37, 39, 40, 44. Tne plain-
~tiffs also sought the substltutlon of sales houelng for ‘the sub-
As;dlzed rental}houSLng, see D. Ex. 4r and HUD expressed its |
willinghese to expedite any new epplication to. FHA “designed :
s respond to citizens' requeet for fewer and larger sales unlts”,
i‘P EX. 65 (letter of Mr Phelan, June 10, 1968)w" Plaintiffs were
evidently unsuccessful in their effofts to.obtaiﬁ a developer‘forr
,sales hou51ng since no other proposal for the development of the
Falrmount Manor site was ever tendered by a developer, and the
'hland lay fallow for a year,‘. On these facts, Wlth only the
Slnger proposal before the LPA we cannot conclude that the 70

!‘rehabs were replaoeable as sales unlts, and without 'a shOW1ng

that they were, we oannot‘conclude that HUDVabused~1te dlscxetlon
~ in approving Fairmountrﬁanor, A feﬁ-diffeeeht oaee.woﬁid bé,
' presented-if the LPA had refused.e;developer's applicetioﬂ to
_build sales housiog, and HUD had thereafter approved the LPA 'S

.'e.ch01oe of the Singer pr0posa1 for 221(d)(3) unlt for those d
 facts would squarely raise the lssue whether HUD could permlt

';such a reductlon in the amount of sales hou51ng {25%) without re-

| ‘qulrlng a publlc hearlng .on that change,‘ ‘On the factsfbeEOre us,

.‘-fthe Falrmount Manor progect ellmlnated 25 sales unlts on Block

31B or 8A of the peanned sales hous;ng (283 present sales unlts:-
ilplus 25 sales unlts on Block 3lB ylelds 308 sales unlts w1thout
Felrmount Manor}. | ThlS change ls certalnly de minimus. ‘We,\
‘ihold, theiefore{.that EUD did not abuse 1ee dleoretlonrln‘appfover
d Eaifmount Manordwiﬁhodt:fequiringAa public heering at iherlocal

level.
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) always accurate These same - pollcy con51deratlone are not

o III
‘THE PROCEDURAL OPPORTUNITY -
-Pcwelton required the Secretary to. afford the Urban‘

Renewal Plan's relocateee "an epportunlty equal to that ava:le

-able to the RedevelopmenL Authorlty to submit wrltten aud docu—

mentary ev1dence on the legallty of the plan 284 F Supp at‘ :

831m32. The underlylng reason for dlrectlng the Secretary

tc‘coﬁsider the plaintiffs' written submlsSLOn_was that

"% % %-in this case, and in most if not’
all cases, the Secretary's decision is
‘based upon evidence, information, and
conclusions contained in written data’
‘prepared and submitted by the loecal
public agency (e.g., the Philadelphia
Redevelopment Authorlty) * Kk ok " 284
F. Supp. at 831. - e

Thus an adversary presentatlou of data for HUD s determlnatlon

‘of the adequacy of relocation hou31ng wae Sanularly approprlate'

srnce HUD admlnlstratcrs necessarlly relied on the LPA's esti-

mates and statlstlcs flgures Whlch mlght be Optlmlstlc, or not

l

‘.

r‘_lpresent in the determlnatlon made by’HUD unéer the red 1lne pro~-

eduresr'J ‘As shcu1d be clear at thls pomnt HUD has avallable

;rall the relevant data w1th whlch to measure the nagnltude of -
'tchange 1nvolved in any progect substltutlcn or alteratlon.'
'fu;Further, because we have dec1ded that the red llne procedure 15
'cjué1c1ally rev1ewable, a dec1510n reserved 1n Powelton, there o
L is 1ess need for what would be a dupllcatlve revrew of the red
rﬁéllne'dec1310n;-- We therefore decllne to apply Powelton to the'

| facts of thls case
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"THE HOUSING ACT

Plaintiffs érgue further that the Housing'Aot was

‘violated by‘HUD’s concurrence in the Fairmount.Manor;p:ojeot.
- Their first contention is that the Houéing Act states such a

strong pfafe:eﬁce For sales‘housing that it does not‘permit‘the

erection of rental:hodsing on this site. - Plainfiffsf‘srief;‘

' 33235, See 12 U.S.C.A. § 1715z (Supp. 1969). There is no'w

merit to this contention. "As.thé plaintiffs fheméélvesoconoeae,

Plaintiffs5 Brief p. 15, "HUD has:broad discretion toAchooso be-

~twéen alterﬁative methods of achieving the ‘nationél,housing ob-

Jective'" as daclérea in'the'Housing-Act, 42 U.S.C.A. § 1441

(Supp. 1969} We agree Wluh Mr, hclan's'view that,“tﬁe Housingo

Act has a balanced program" of rental and sales hou31ng NmT, .

1256, -

"{The Housing Act} has much housing for
' iow-income families. .It provides about -
$400 million a vear for public housing
- and provided last year only $25 million
- . for this particular homeownership sub- = & ~
" sidy program [§ 235, 12 U.S.C.A. § 1715z
. (Supp. 1969}] and didn't get 1t funded '
© until the fall.
Much more money is put 1nto rental
.- activity by the Congress and by the Ad- -
. ministration than into homeownership pro- .
" grams. Even when they put the 235 pro-
- gram into effect * * * they also put into
effect the 236 program [12 U.S.C.A. .
§ 1715z-1{Supp. 1969) (rental sub31dy)]
for the same amount and maintained and -
.- increased the fact the public subsidy .
o programs ok R " ONLT. 1256,‘ :

' The plalntlffs place great empha51s upon the "des1rab111ty of
~sales h0351ng versus rental property”, Plalntlffs‘ Brief p. 31,

"-See,also P. BEx. 4?, eXﬂlbltS l~4.(pla1nt1ff$.,expe:ts), ll~27l
u(piaiﬁtiffs), _1But tﬁo deoitabiiity.of one‘coursé df'aoﬁion

,fgertainly'dOes not preclude another, There is sim?ly'no basis

R
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. choices between them.

'-;jto other arguments

' for the argument that the Housing Act forbids Fairmount Manor;
" despite the plaintiffs’ argument that “we mxght be faced with

'alternatmve empha51s in the Act, " Brﬁef P. 35, we are. And

HUD has, as7p1a1ntlf£s concede,'broad dlscrethn to permit

Pléintiff also argue that the Hou51ng and. Urban Dew- i

. velopment Act of 1968 1mposes an obllgaﬁﬂon on HUD whlch it

failed to.earry out namely, requlre, 1n consultatlon w;th the

'Seeretary of Labor, "to the greatest extent feasxbler that hous—'r
_1ng projects rece1VLng below market 1Dterest rates glve tralnlng_
=and-em_ployme_nt opportunltles to 1ower lncome persons rESldlng in

the éreas'of such-housing. 12 U, s.cC. A. § 1701u(l)(8uppﬂ 1969),

Subsectlon two. contalns a 51m11ar requlremenf for. utlllzatlon of _

bu81ness firms thhln the area.ff Even if we assume that any

o third party has standlng to require the lnsertlon of contractual'
w‘prov131ons pertalnlng to area labor and buSLnesses in ‘the con~

tract between ‘the LPA and the developer, Plalntlffs' Brleﬁ P. 36

such a plalntlff would have to be adversely affected by such

omission and ‘there lS absolutely‘no proof that any named plalntlff

-~or member of the class represented has_been or w111 be damaged or

harmed by the fallure to 1nclude ruch prov151qns. Nelther are

there any allegatlons to that efffct  According1y,'we'move on .

The plalntlffs last argument under the Hou51ng Act is .

‘ e:that ‘HUD's& approval of - Falrmount Manor lS VOld'"becauSe of the
h 'absence of approPrlate cltlzen part1c1patlonw"e- Brlef p.’ 37,
7‘There is no statutory comman& in the Hons1ng Act for cmtlzen

'- part1c1pat1on,‘but the Secretary has 1ssued some regulatlons

treatlng the subject and 1ncorporated them under the umbrella of



e 1e

is fequired,“says HUD,

. the "workable progfamﬁ'fequirement 051‘42 U.S.C,A.-§:1451(c)(l),r

.(Supp 1969). Under that sectlon the Secretary must certlfy

that there exists a workable program before HUD enters 1nto any

'1oan or grant contract or insures any mortgage under 12 U.8.C. A

§§ 1715(d) (3) or l7l5(k)(suppa 1969).  see 42 U.s.C. A, § 1451 (e)

L

'{Supp, 1969). This requirement applies ‘not to any partlcular

:prOJECt but to the eptlre City of Phlladelphla 1n order to render

the cxty ellgible for federal 1oans and grants under the Hous;ng '

Act. See WESTERN ADDITION COMMUNITY ORGANIZATION V. WEAVER

n294 F, Suppf 433, 445 (N D Callf 1968) Tha,warkable.program

"to ensure that communities desiring to .

utilize funds for renewal and housing.

programs understand the array of forces

that create slums and blight and are

willing to recognize and take steps - N

within their power to prevent and over- .
~ -come urban bllght. RHA 7100.1, chapkter

rThe "reqalrement"'fcr cztmzan particxbatlon ;s confalned lﬁ one‘:
‘uof the Program Guides HUD has publlshed to flesh out the con—~'
fstltuent parts of a workable program Program_Gurﬁe No, 7 de—
,scribes a "communlty~w1de" "Cltlzens Advisdﬁ& Céﬁmittéé“;com— ,
'-r_posed of persons representatlve of the cmty s econom;c, c;v;c,l
7 e&ucatlonal Vand mlnorlty groups,‘to name 2 few and suggests
lgmethodsforemsurlng that the Commlttee can part1c1pate effectlvely

“,1n the Clty s renewal efforts ‘ However, the commlttee dEScrlbed

s

1n—Program Gulﬁe No. 7 is not a requlrement of the c1ty s work—

.abiefprogram under the Hou51ng Act ‘s1nce-the Urban Renewal
'Handbbdk clearly stat tes that ”[g]ulaes are used to prov1de pro-

”gram part1c1pants Wluh materlal of an adv1sorz_nature.,.f.RHA

-:.:-7200 D Transmlttal N@tlce Pe 2. {Empha51s ad&ed} - Comgare,
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THORPE v. HOUSING AUTHORITY OF DURHAM, 393 U 5. 268 275 . 20
(1909} Ve conclude, and plalntlffs apparently concede, Brxef
pps 37-38, that there are no HUchreated PrOVlSlOHb for- “c1t;zen
pa?ticipatlpnﬁ w1th1n the aegis of the Hous;ng Act which were
required by there own feime in ccnneeﬁion-wieh Faifmeent Manox.

‘Fairmount Manor is, "hcwever; within a'Model Cities area,

T. 1284, and tbere is a statutory prov151on fox- c1tlzen par—
the '

:;t1c1patlon“ contalned in sectlon 103(a)(2) oﬁ/Model Citles Act

42 U.S.C.A. § 3303 (a) (2) (Supp. 1959), whmh deflnes those qual:l.-— o

Htles a Model Cities program must possess before federal monwes

‘W1llrbe made avalleble:

"A comprehensive city demonstration. pro= = -
" gram is eligible for aSSLStance * ok % 5
only if-- : B
- & Rk Ok o
(2) the program is of suff1c1ent magnl— _
tude to make a substantial impact on the”
physxcal and social problems and to re-

11. Plalntlffs suggest that the c1tlzen part1c1patlon provi-

sions of the Model Citles Act be analoglzed to the Secretary's -

requirements under the workzble program of the Housing Act.

- But this analogy provides them no assistance.  LPA Letter 458,
 P. Ex. 78, apparently the fountainhead of citizen pavt1c1patlon
" in the workable program, "requires the establishment of a Pro-

ject Area Committee (PAC), made up of residents of the project
area, for all urban renewal projects which 1nvolve re81dent1al

~rehabilitation and which are not yet in execution. 1d. at 1.

(Emphasis added). (The Letter spacifically does "not apply to

urban renewal prOJects in model neighborhoods under the Model

Cities Program." Id.). The Letter only "encourages the’ es~:

E . tablishment of a PAC for all other urban renewal projects, in

which residental rehabilitation activities are not contemplated

Tk Rk n Id. at 2. (Fuphasis added). That residents' co- op-

eration is essential to successful rehabilitation is apparent, -

- see Krasnowiecki, Housing and Urban Development, 429 (1969), but

HUD has decided that for other projects the "increased c1tlzen

rrpart101patlon" of Letter 458 "is not a program requirement.” - Id.
" Region II's letter implementing HUD's Letter 438, P. Ex. 79,

does not reguire anythlng addltlonal for ron—reSLdentlal rehamllﬂ

, ltatlon progects




- move and arrest blight and decay in
entire sections or neighborhcods: to
_ contribute to the sound development ,
G- theentire-city - ¥ F-%-and-to-pro- .
~ vide * * % widespread citizen par- = . -
ticipation in the program * % * %

As with the ﬁworkabie'Program“_under-42‘ﬁ S. C‘A §'l451(cf(1
the Secretary must-“determiﬁe' that a locality's plans maet the
‘specifications of the‘statute, namely, section 103(a)(2)

U.3. C A. § 3305(Supp. 1969) The “HUD 1nterpretatlon of “c1t1~
zen parglc1patlon" is contalned in its Model Cities Manual

MCGR 310C,3, which states, in part,‘that

"HUD will not- determine the ideal or-
ganizatlonal pattern designed to ac-
complish this cbjective. It will,
" however, outline performance standards
for citizen participation which must -
be achieved by each City Demonstration
Agency. It is expected that patterns o
" will vary from city to city, reflecting - 7
. local circumstances. The city govern-—
-~ ment, as the principal instrument for
‘carrying out the Model Citles program,
will be responsible for insuring that
" .whatever organization-is adopted pro- o
. vides the means for the model neighbor- . o
hood's citizens to participate and be -
fully involved in pollcy~mak1ng, planw
' “ning and the executlon of all program
‘elements, * % % " {Empha51s added)

|.
l

o o T . AT 7
‘EﬁD‘s-notion of'"performance sta*dards for citizen~participation
1n model c1t1es nelghborhood programs” is stated 1n equally vague

terms" ' = . | ' ‘ |

: N
‘I

' "* * *[T}here must be*some form. of or—‘;"“'
ganlzatlonal structure, existing or :
newly established, which embodies

Heighborhoed residents . in the process
‘of policy and program planning and pro~
g;am.xmplementatlonuan& opﬂratlon. Id.

T The thrust of “cmtlzan part1c1 atlon" seems to be that there
: P

mnst be an 1nst1tutlonal condult de51gned to ensure that ”nelgha‘
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"gilsions., ® % % "_;ﬁ,(Emphasis added);x As we underetand‘HUD“s

';View'of ”citizen-participation",—it requires a 1ocal'organization

*ej was - SOMthlng obv1ously 1eft to emerge from experlmentatlon, -

comprlsed of representatlve spokesmen for the Model CltleS area
re51dents, recognlzed by the re51dente as’ such -The organlzatlon
functlons as a consul ant to the LPA wmth ltS role deflned by

'the organlzatlon ltself, it is not oeded any partlcular pOWerS

- HUD does. not seek to ensuve that the form of the organlzatlon s

“partlclpatlon" tollows any partwcular procedures, HUD says

simply that

.'“* * % lmplementatlon of this statutory _

7‘prOV151on reguires: (1) ‘the construotlve -

© -involvement of citizens in the model :

' neighborhood area and the city as a whole'"
in planning and carrying out the program
and (2) the means of introduc¢ing the views
of area residents in policy making should .

. be developed ‘and opportunities should be B
_afforded area residents to participate ace_Tf“"""'
tively in planning and carrylng out the
demonstratlon "ooId. . .

Plalntlnfs concede that "[t}he &eflnltlve shape of

‘;Cltlzen partlolpatlon in plannlng under the Model" Cltles Act I':

‘?fbut argue’ that “there is an 1rreduc1ble minimum content to the

;statutory COmmand. ; Brlef p‘ 37. However, HUD has 1nterpreted

'T,the statutory orlterla for those plans which are quallfled to ren-'

B ; <CelVeAMOdel Cltles grants to requlre only the 1nstltutlonallzatlon

}ﬂjof a cztlzens volce.nl We cannot say that QUD s 1nterpretatlon is

'."
.‘1“-
i

o

-an unreasoneble one.. HUD has not purported to vest in the c1t1—"

.-;H

zens organlzatlon a veto power over 1nd1v1dual nro1ects and

mvenplalntlffs do ‘not. contend that they should have. Whlle“HUD

RN NARRRY g -;H et
it

e
clearly does expect some sort of over-all collaberatlon between

J the LPA and affected cztlzens, Mr. Phelan 1nd1cated that he dld




not consgider it his function to forceTahy kind of‘eoﬁsultive o
.relatlenshlp on the LPA and its c1tlzens group. d Thls p051t10n
is con51stent w1th sectlon 103(B)(1), 42 U.S.C.A. § 3303(b){1)

) (Supp. 1969).

The A?ea wide Ceuncdiu the'citizeﬁs’ group for the

Model Cities area COVeIlng East Poplar, stated that lt was never
'coneulted about the,"adv1sab111ty“ of Falrnount Manor,l P. Ex. 47
exhibit 9. - On the facts of thls record we do not find that sur—g
prisingf The Model Cltles Manual "pOllCY Statement"Vfrom which- |
‘we'queted; §gg£§ is dated November 30 1967 there 15 no lndlcaé
'dtlon whether this pollcy“ was in effect before that tlme or was'
only'promulgated 5s of that date.A The Falrmount Manor progect |
was approved by the LPA on Maxch 17, 1967, P Ex. 4, p. 16° the.
.contract for Falrmount Manor was 31gned by the LPA and Slnger on.
"September 26 11967, Id, ‘at 1, and placed on the Phlladelphla City
Counc11 calendar as Blll No, 32 on January 25 1968 D. Ex, 13,

o 4 (hearlngs were ' held on the approval of the contract on March

‘”‘;27 1968 D. Ex. 14) ‘on these facts, the fallure of the LPA;,;Ld

to seek the v1eWS of the'Area Wlde Council, formed 1ate in the
,Fall of 1967 N.T. 1285 Plalntlffs Brlef p, 39 is. understand—‘d
~-able.,,_ Certalnly this smngle 1nstance of the LPA s fallure to B
consult with the Area Wlde Coun01l does not demonstrate a de—i

parture from the statute S reqtlrement of “w;despread“ cztlzen -

‘fpart1c1patlon 1n tne over- all Model Cltles program, nor dces 1t

C w?

':pIOVlde a basis for our findlﬂg that HUD abused lts dlscretlon <
in determlnlng that the Phlladelphla Model CltleS program satls*-'

*fled the statutory requlrementsa R
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THE CIVIL RIGHTS ACTS

Plaintiffs argue that "Congress has directed REUD to

*use its programs in an afflrmateve way To ellmlnate racmal

-segregatlon in hous1ng, and even if Congress has not so dlrected

the Constltutlon regulres that hUD s pollcy toward raclally sayg-

regated housing patterns * ok must be held up to the same af--

 firmative standards as the pollcy of local school boaras w1th

L

- 'regard to school lntegratlon. _ Brlef pp 42 43 (Empha51s

in Oflglnal) Eveﬂ if we agree Wlth plalntlffs on thelr 1egal

fcontentlon, there is no ev1dence on thls record that, in approv~

ing Felrmount Manor, HUD falled to meet. the standards plalntlffs

have edvanced;-

At the outset, 1t is clear that the plalntlffs have

-'ﬂfalled to ‘exhaust any of the admlnlstratlve remedles HUD has o
Apromulgated under Tltle VI of the ClVll nghts Act of 1964, A2
o ‘U.S.C.A. 8 2000d~l (Supp. 1969) | 24 C.F.R. §§ 1. 1 2 1 et ed.

' fThere is also a queStlon whether thelr clalms under the Falr :

T"7_,,‘~_"I-l’t:ms:mg Act of 1968 should not.be processed under the procedures'

I
establlshed thereln. - See 42 U S.C. A §8 3610 and 3611 (Supp..

|

J'1969)- Although thelr subm1ssmor of these questlons in the1“ .
c"procedural opportunlty P. Ex. é7, PP. 12~ 18 may have satls— ‘.
'Tlfzed the requlrements under these latter prov151ons,rwe pass '

iover these threshold technlcalltlesabecause we have concluded

that plalntlffs must on thlS record fall on the merlts of thelr

contentlons.'

The regulatlons promulgated under the C1v11 nghts

iAct of 1964 apply to the Hou31ng Act of 1949, as amended .42

T. S C. A § 1450 (Supp. 1969), but they do not by thelr terms




apply to the rent supplemnnt progzam under 12 U 5. C A § 17015,
or the- flnanc1ng prov181ons thereof 12 U.s. C.A. § 17151 How- .
ever, plaintiffs pOLnt to Title V+II of the Fair Housing Act of
?:7i968, 42 U.S.C.A. §_3651 (Supp,ul§69), éﬁd the ?ro&ision of sec-—

“tion 808:

'The Secretary of Housmng and Grban De—r

‘velopment shall--
* % %

(5) administer the programs and acth1-”'
ties relatlng to housing and urban de-
. velopment in a manner affirmatively to
. further the policies of. this subchapter.’
‘. 42 U.S.C.A, s 3608(@)(5)(Supp. 1969)

-They argue that the Secretary is requ1red to 1mplement

V}the rent supp?emenb programs in such a way that he'"afrlrmatlvely“
furthers desegregatlon. - Plaintiffs contend that he has not done

S0 1n this 1nstance, and further, that wzthout any publlshed

‘f_guldellnes under the Falr Hou81ng Act HUD s approval of Farlmount

‘Manor is void.

‘ There are several answers to these arguments ,urFirst,
‘g'lt is clear that HUD has establlsbed pollc1es Whlch treat the‘
.prdblems plalntlffs raise. HUD s regulatlons under Tltle VI

'pronde, 1n.re1evant part:A

C"A reclplent {whlch lncludes an LPA],.
in determining the location or types
- of housing .. . . which will be pro-
vided . . . may not directly or. i
. through contractual or other arrange- B
~‘ments, utilize criteria or methods of
“administration which have the effect '
of subjecting persons to discrimination
because of their race . . . .7 24 C.F.R.
s Lam @) (oe9). T

Plalntlffs correctly poxnt out that thﬂse regulablons "recognize
: the relevance of site selectlon to rac1a1 dlscrlmlnatlon 1n fed~
i_ﬁeral programs,“ Brief, p¢-48, and that

. S
- P
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iigls GRANTED.

©mE % % HUD leapfrogged the usual stage
of civil rights development which re- |
quires a showing of discriminatory in- : y
.tent and went directly to the stage ‘ R PR
which prohibits action which has a dis-
¢riminatory effect. See 'Relocation,

- Accidental Inequalltles and the Equal
‘Protection Doctrine', 117 U, Pa. L. Rev.
579 (1969)." Id. ,

HUD's Low Reﬁﬁ”H@using‘Manual, § 205.1, G4(g) pfdvides_that

"[a]ny proposal to locate housing only = - .-
in areas-of racial concentration will o
‘be prima facie. unacceptable and will be

"returned to the Local Authorlty for‘"'

further con31deratlcn.ﬁ L

'This positibn was cor rdborated by Mr._Phelan = aiflrmance of
‘-.the correctness of plalntlffs subm1581on,~P. Ex--47 exhlblt 7. N
N. T. 1354-60 “Yet because HUD ‘has not publlshed regulatlons

"spec1f1cally lncludlng 221(d)(3) programs plalntlffs would have

us grant them relief. lhlS fallure, 1f such 1t 15, does not

justlfy our grantlng plalntlffs rellef absent proof that the -

’_iplacement of Falrmount Manor and other 221(d){3) prcgects ev1—f
'Efdences 51te selection Whlch does not further desegregatlon 1n
':t-ffh6u51ng.;i What proof there is on thlS questlon shoWs wmthout
'Vf;dlspute that rant sub31dy hou31ng lS evenly and well dlspersed
_'w1th1n the cmty as Well as wmthout 1n both ghetto and non—ghetto
" areas. N.T. 1461; 1515.‘ ComEare, GAUTRAUX v. CHICAGO HOUSING
 f”AUTHoRITY 296 . Supp 907 909- 14 (N D 111‘, 1969) HiCKS V.

“'QV'WEAVER, 38 u. s L W. 2004 (E D. La., June 2, 1969)

-t

we have considered the plalntlffs Othér_céhfentidns

” ,and they are without merlt ‘The defendants' motion to dismiss.

cea-




The foregoing shall‘be deemed our Findings of Fact

~ and Conclusion of Law..

0O R .D E R
o . ‘ ) ) ﬁ - A . .‘ ‘. “‘ : ‘:: " - - 7
_ AND NOW, this|” day of October 1969, IT IS ORDERED

that defendants' motion to dismiss be and it hereb?‘islGRAS?ED.

' BY THE COURT
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