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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA B

TERRI LEE HALDERMAN, et al,

NO. 74-1345

LU T R TR

PENNHURST STATE SCHOOL AND :
HOSPITAL, et al.

FINAL SETTLEMENT AGREEMENT

1. This Final Settlement Agreement will become effective
upon approval by the District Court. The purpose of this Final
Settlement Agreement is ta set forth actions Defendants wii} take
to provide and wmaintain Services to Plaintiffg and to establish g4
timetable for termination of the Co;rt's active jurisdictiom over
the underliying actriomp.

2. Pennhurst State School and Hospital will pe closed ng
later than July 1, 1986, subject to Paragraph 3. After that date,

the institution shal] not be used as 3 residential facility for

3. Should Defendants present good cause for extension
of the deadline inp Paragraph 2 above, Plaintiffsg will agree tg
such an extension to g date no later than September 30, 1986,

Alternacively, 4pon  motion by Defendanmts and a finding of good
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cause by the District Court, the deadline ip Paragraph 2 above

may be extended for a Teasonable time,

4. The vprior orders of the Court will have no further
binding effact eXcept insofar as specific provisions of the prior

orders are incorporated ig Appendix A.

5. The Plaintiff class, as Previously determiued,
included "persons who dTe on a2 waiting list for oplacement at
Pennhurst" apg "persons who because o0f the uvavailability of

alternate services in the community may be Placed at Pennhurse, "
There is a peed to alter the class definition tq take intp
account the upcoming closing of the ingtitution. The claims of
the .afore-mentioned Persomns, to the extent they BXist, are
voluntarily dismissed pursuant to Fed, R, Civ. p,. 41, without
Prejudice to thejr being asserted ig any court of competent
jurisdiction the individuals may choose. Defendants dgree not tg
assert amy res ludicata or collateral estoppel bar to such claims
based upon the Pendency of thisg Case, any previous order herein,

or this agreement.

6. Pursuant to Fed. R. Civy. Pro 23, the class
definition ig amended. The members of the Plaintifs class are 311
retarded persons who have resided at Pennhurst at any time orp op

after May 30, 1374,

7. Resources currently committed to Péennhurst shall he
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reallocated to COmMUNLItY programs and services in the manner gset

forth in Appendix 3.

-

8. The current Hearing Master shall continue hig
functions only until the approval of this Fipaj Settlement
Agreement by the Distriect Court, at which time unresolved matters
shall be transferred to the reviewing professignal for

dispesition iz accordance with Paragrzaph 9 below.

9. For those plans developed Pursuant to Appendix A for

Current residents of Peanhurst:

(a) The parties to this Final Settlement Agreement ywill]
mutually agree to ap individual to serve as the independent

neutral T2t
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rdation professional wundar thig Paragraph. The
Commonwealth Defendants gshal: bear the cost of the independent
mental Tetardation Professional and shall enter into an
appropriata comtract with hBim or her, which contract shall bpa
reviewed in advancea 5y the other Parties to this Final Settlement

Agreement,

(b} Any person disagreeing with that aspect of the TIHP
which comstitutes the judgment whether to move the Pennhurse
resident ipto a community living arrangement or ap institution
(including the class member, Commonwealth, County, parent,
advocate, or  oplaintiffs-” counsel in this case) may apply to the

independent neutral tetardation professional for review.

c) The reviewing professional shall uphold the judgment
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made by the interdisciplinafy team process i) if ir ig4 ina facer 2
Professional judgment in light of all the Ffacts and circumstances
of the case, and ii) 1f placement ip 2 State retardation fzcilicy
is recomzanded, the standards in Goldy wv. Beai, 6 Pa. Bull, 2833

(¥ov. 13, 1976), have been met,

d) Whenever the reviewing professional determines fhat
the individual habilitation plan does net satisfy the Standards
set forth in Faragraph 9(¢), he or she will state reasons and the
plan will be Tejected and thea in:erdisciplinary teaz reconvened
Lo vprepare 3 plan in accordance with their, angd the Couzcy
Admipistrater’s, professional judgment. 4ftar such 2 Tamand, if

disagreezents grs again raised, the revised Plan will pe

resuzzictad to the reviewing professional.

e) The reviewing profassiomal will hold a conference ogp
tha Proposed placement, recaive information from the
professionals Preposing the plac and orther particpants 1ip ‘the
conference, and will express his gr her findiazs and councluzignas
in writing. Notice of all conferences, findings and other
communications by the reviewing professional will be provided to
the parties to this Final Settlement Agreement, The decision of
the reviewing professiomal shall be final and binding on all
parties, Bowever, gothing herein shall preclude any aggrieved
party from seeking such Temedy in any court (other than in this
action) as would otherwise be available under either state o4&

federzl law.

10. Commonwealth Defendants shall continue Ls makae
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available advocates Lo assist class members and their fagmijias in
the TIEP orocess and review, The .advocates shall have the
authority to freely communicara with any Organization, Pe@rson gor
counsel, lncluding counsel for any Party in this case, and tgq
refer clients to any counsel; nothing hereip obligates any party

to assume costs of counsel as 8 result of such referrazi,

11, Absent the availability of an appropriata
Placement, no Pennhurst resident shall be moved merely to meer
timetable, Nothing hersig shall prohibit 4 PTeperly oplannpeg

temporary placement,

12. cClass members and their Parents or guardian, gop
closest relative, will have a significant role ina the rlacerzant
decision-making Process., As members of the interdisciplinary t2ar
and  as imporctant particizants, the input of class members apg

their oparants ©r guardians, gop closest relative, shai} be

encouraged and respected by the othar zenbers of the tear who

13. The obligatiog of the County Defendants to provide
services under thisg Final Settlement Agreement g conditioned
upon the oprovisioen by the Commonweaith Defendants of complete
funding for such services, eXcept that the County may be required
to  provide 10% o= the funding for certain non-residentigl
services as identified g the Mental Health and Mentgal

Retardation Actr of 1966 . The funding so Provided by the
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Coummonwealth Defendants shalil through Fiscal Tear 1986 - 1987 ye
specifically and separately Set forth in the allocation letters
sent by the—Secretary of Public Weifare to.the County-Defeudants.
The County Defendants may, in their absolute diseretion, Provida
additional services over and above those funded by the
Commonwealth Defendants, but the County Defendants may not bhe

required to do so.

14, Subject tog paragraphs [5 anmnd 14§ below, the
parties dagTee that as of the dates specified 1ip those
paragraphs, the District Court will mark this tase closed apd
settled, will  vacate the judgment and al}l orders of the Court
except those iIn Appendix &, which shall remaig in effeact
permarently (subject to Fag. R, Civ. P, 60(bp) ), and will ceasa
to have active jurisdiction o0f this case, Until the Discrict
Court”s actioms pursuant to this paragraph, the opinion entersc
by the District Court on December 23, 1978 in lieu cf findings of
fact and comclusions of law shall remain inp effect as the law of
the case but shall otherwise have no collateral estoppel or res
judicata effect, ang Bay not serve as the basis for requiring
anything of Defendants other thanm as is required by this Finmal
Settlement Agreement and its Appendices, e2xXcept that with
reference to enforcement of this Final Settlement Agreement,

nething herein will affact Plaintiffs” claim for co0sSts or feaes,

15. If, before the dates specified in Paragraph 16, the

District Court findg that the Defendants are not in substantial




compliance with any provision of this Final Settlement Agreement,
including the appendices, or that community residential and
nonresidential services and programs have been reduced, ~ such
finding will preventrthe actions described in Paragraph 14 below
until the Court further finds that Defendants have rectified such
substantial noncompliance or have increased the services and

programs.

16. The parties desire that there be an  orderly
transition to the cessation of active jurisdiction specified in
Paragraph 14. For each of the five sets of County Defendants (the
Bucks, Chester, Delaware, Montgomery, and Philadelphia
Defendants), the "date specified" in Paragraphs 14 and 15 shall
be two years after the last of each of the County’s residents
leaves Pennhurst. For the Commonwealth Defendants, the '"date

specified" in Paragraphs 14 and 15 shall be July 1, 1989,

17, If the General Assembly, for anmy reason, fails to
appropriate or make available sufficient funds (a) to implement
this Final Settlement Agreement at set forth in Appendix B,
Paragraphs B4-88, or (b) to increase the funding for community
services in an amount approximately equal to or greater thanm the
amount saved by reducing the Pennhurst population as provided for
in this Final Settlement Agreement, then upon a showing by
Commonwealth Defendants to the District Court that such events
have occurred, the parties agree that this final settlement
agreement shall be veided as to the Commonﬁealth Defendants and

as to those County Defendants, if any, who are unmable to provide
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the services <contemplated herein by reasan o¢f such funding
insufficiency or vnavailability, The parties agree further thac
thereupon the case shall be reinstatad om the docket cf the Court

= 5f Appeals in exactly the scatus it had as of May 1, 1984,

18. In the event that the Plaintiffs should determine
that any party to this Final Settlement Agreement is failing
adequately to discharge its obligations hereunder, Plaintiffs
shall give written notice of such failure to the defaulting
party, specifying the grouads relied upon as demonstrating such
failure. The defaulting party will have 30 days, frozm the receipt
of such notice, in order to cure the alleged default, TIf the
default has not been cured within the 30 day period, or if the
defaulting party has not in the meantime reasonably undertaken to
correct the default, Plaintiffs may pursue their remedies in
court. The provisioms of this paragraph providing for notice and
an opportunity to correct default shall not be comstrued to limit
the defenses available to Defendants with reference to defaule.

19. Attached as Appendi; B is a descripticn of the
implementation steps Defendants will take to comply with this

Final Settlement Agreement.

20. All appeals pending in the Court of Appeals in
this case (except Nos. 78-1490, 78-1564 and 78-1502), ail
motions, contempt citatiomns, and exceptions filed by any party

hereto and now pending, will be stayed upon approval of the Final
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Settlement Agreement b? the Districer Court, The barties wi1g

Present the proposed order, attached as Appendix D, to tha Courte

of Appeals.

21. Until July 1, 1989, a11 bulletins, memoranda,
directives, and Statements of official Policy issued by
Defendants ig connection with implementation ef this Fipai

Settlement Agreement shtall, upon issuance, be sent to Plaintiffs~

counsel,

22. Procedures for class notice and settlement approval

hearing are set ferth in Appendix C.

- ‘__-‘1".'._-‘-

Glossary of Terms
—=—=-=2dLY ot Terms

Advocate -- 4 trziped individual whose primary Tesponsibility is
to represent g Plaiatiff class member”s interests during the
Planning process and moORiter the provision of those services in
the absence of inveolved family or at the Tequest of the
‘individual and/or his °or her family,

County Defendants -- The Commissioners, County Council, ang

Mental Health and Mental Retardation Adminstrators of Bucks,
Chester, Delaware, ang Montgomery Counties, and the Mayor, City
Council, and the Mental Health and Mental Retardatiogn

Administrater of Philadelphia.




Commonweslth Defendants -- Pennhurst State School and

Hospital;

the Department of Public Welfare; the Secretary of Public
Welfare; the Deputy Secretary of Mental Retardation; the
Executive Deputy Secretary of Public Welfare; the Deputy
Secretary for the Southeast Region; the Commissioner for Mental
Retardation for the Southeast Region; the Superintendent of the
Pennhurst State School and Hospital; and the employees and agents

of Pennhurst Stare School and Hospital,

Waiver =~« A waiver granted by HCFA under Section 2176 of the
Omnibus Budget Reconciliation Act of 1981, pr,L. 97-35, 42 uU.s.cC.
13%6n(c), Permitting state plans to include, as medical

assistance, payment for opart or zl] of the cost of home ox

community based services,

Southeast Region -- Ap administrative division of the Department
of Public Welfare encompassing five (35) counties -- Bucks,

Chester, Delaware, Montgomery and Philadelphia Counties.

Case Mamager -- 4 qualified mental retardation professional,
employed by County Defendants with the primary responsibility for
coordination of an individuagl“s PTogram planning and the

provision of services.

Special Management Unit - A unit of Commonwealth employees whose

10




Commonwealth Defendants -- Pennhurst State School *z2nd

Hospital;

the Department of Public Wellzra; the Secretary of Fublic
Welfare; the Deputy Secretary of Fental Retardation; tha
Executive Deputy Secretary of Pybliec Welfare; the Deputy

Secretary for the Southeast Region; the Commissioner for Menta}
Retardation for the Scutheast Region; the Superintendéut of the
Pennhurst Stare School and Hospital; and the employvees and agents

of Pennhurst State Schacl and Hospital.

Haiver -- A waiver grantad by ECFA under Section 2176 of the
Omnibus Budget Reconciliation aest of 1981, 7pP.L. 37-35, 42 U.5.C.
1396n(c), peroitting stare plans tog ineclude, as medical

assistance, payment for opart or al] of the cost of hoge or

communicty based services,

Southeast Regign -~ An adzinistrative division of the Deparczen:

of Public Welfare 8BCOTp2ssing  five (3) counties - Bueixs,

Chester, Delaware, Montgcmery and Fhiladel:znia Counties,

Case Manager -- 4 qualified mental retardation professional,
employed by County Defendants with the primary responsidility for

coordination of an individyal-‘s Program planning and the

provision of services.

Special Management Ugir -- a unit of Commonwealth empioyees whosa

10
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approval of plaintiff class member’s Transitional Individual
Habilitation ©Plans and the monitering of tha provision of

services to mentally retarded individuals.

HCFA -- Health Care Financing Administration of the United States

Department of Health and Ruman Services,

Individual Babiljitation Plan (IEP) -— A written plan, based upon

an interdisciplinary assessment of an individual~“s strengths and
needs and formulated in accordance with the "Placement
Procedures™, which sets forth specific short and long term goals
and objectives for the person’s habrlitaticon and specifies the
services and the methods for delivering them which are necessary

to the Lndividual“s habilitatign.

Transitiomal Individusal Habilitationm Plan (TIHP) -- The initial

Individual Habilitation FPlan which in addition specifies the

services necessary to facilitate an individual”s tramsfer to a

new residential settinpe

P

Interdisciplinary Team -- A group of perscns drawn from each of

the professions, disciplines and service areas relevant tp
identifying the individual“’s strengths and developmental mneeds
" and designing a program for tse individuai~“s habilitation)
including the individual’s county case wmanager, the retarded

person, her or his parents, guardian, any advocate, and, 1if

- 11
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identified, the person”s primary service providers including

staff most faﬁiliar with the individuat,

Individual Habiljitation Planning Process -- The Process by which

an Individual Babilitation Plan is developed by an

Interdisciplinary Team, Teviewed and periodically revised ip

accordance with professional standards., .

Professiﬁnal Judzment -- 4 decision about the placement or
services to be provided to a mentally retarded individual made by
2 qualified mental retardation professional or professionals ip
accordance with oprofessional standards and based upon all
infcraation relevant to the habilitationm and Placement of the

indiyidual.

12
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Appendix A

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANTA

TERRI LEE HALDERMAN, et =1,

NO. 74-1345

-

PENNHURST STATE SCHOOL AND
HOSPITAL, et al.

e

Appendix A

Al. Plans and services shall be provided by Commonwealth
and County Defendants to class members as determined in
accordance with this Final Settlement Agreement by a professignal
judgment, expressed throuzh the interdisciplinary team process,

and approved or disapproved by the County Meptal Health and

Mental Retardation Admircistrator.or his or her designas,

A2, Coumonwealth and County Defendants shall provide
community living arrangenents to the members of the Plaintifs?
class for whom such placement is called for by the individual
planning process, together with such community services as are
necessary to provide them with minimally adequate babilitation,
as defined in the ipdividual planning process, until such time as
the retarded individual 1is mo longer in need of such living

arrangment and/or community service.

A3. The Defendants agree that they will continue to

provide residential and habilirative services to those persons

14




Appendix A

who were furnished such sérvices pursuant tQ the placement orders
of the District Court in this case or who are being furnichad
such services under this Final Settlsment Agrezement (with tha
exception of the Selinsgrove aﬁd Zbensburg Center residents to be

placed wuander Appendix B), inecluding the IHP plannizg process,

written IHPs, case management and monitering, as provided in this

Appendix A,

A, Commonwealth and Ccounty Defendants shall develop
and provide a written individualized program plam, formulated inp
accordance with profzssioanzal standards, to each wmember of

plaintiff <class, oprovide te each an individualized kabilitation
program, provide annual periodic review thereof and provide the
opportunity to each member of plaintiff class and te his or her

next friend to be heard therson.

A5, Comnmonwealth and County Defendants shall monicor
the services and programs being received by <class members as
follows:

a. Each TIHP =shall be reviewed and approved by the
Commonwealth Defendzants through the gpecial Management Uait to
assure it meets the needs of the person and is formulated in
accordance with professional standards.

b. The County Defendants will momnitor the proegrams and
services being received by each individual <clazss member in
accordance with his or her IHP. This monitoring will include an
anrnual omn-site visit of all residential and day programs serving

class members to examine the strengths and weaknesses of the

15




Appendizx A

facilities are safe and adequately staffed, and that services of
Beécessary quantity and quality are available. A written report of
the site visit shall be provided to the progzram Provider and the
E;mmouwealth. Until July 1, 1989, the Conmonwealth will make such
reports available tgo Plaintiffs” Counsel for inspection or
copying. The County Defendants shall follow wup to Tequire
corrective actiom and the implementation of recommendations,
¢. The Commonwealth Defendancts shall continue, ejither by
themselves or by qualified cemtractor, to measure amnnually by
suitable imstruments the progress of each class member and the
characteristics of the Person”s environment. The findings,
including any significant decrease in adaptive behavior or
environmental quality, shall be reported promptly to the County
Adzicistrators and distributed by them to providers and case
- vw-managers. Said findings, aggregated by County a;d by provider,
will be furnished by the Commonwealth Defendants to the
Piaintiffs' Counsel wntil July 1, 1989.

d. - Every persom receiving services wuader the Final
Settlement Agreement shall have a case manmager who shall be
respoasible to the County Mental Health and Mental Retardation
Administrator, and whose caselioad shall not exceed the ratics set
forth in the respective county-state Title 19 waive; agreements,
The Commonwealth Defendants will provide at least three working
days” training to newly hired case ménagers and continuing annual

~ training to them.

e. The  Commonwealth Defendants, through the Special

Management Unit, will visit the residential and day program of

16




Appendix 4

each class member placed from Pennhurst hereafter within 120 days
of such placement. Thereaftsr the Commonwealth Defendants wii1
monitor the Counties” performance of their obligations under
Subparagraph b above, and will momitor annually on-site the
residential and day programs of 20% of such class members., Such
monitoring shall continue for two and one-half years fronp the
date upon which each County”s last Pemnhurst resident leaves
Pennhurst; ir the event that, during any such period, the
Commonwealth Defendants shall establish, by ~duly PrTomulgated
regulation, a state-~wide on-site monitoring System, the

provisions of such regulation shall supercede the monitoring

Provisioms in this Subparagraph e.

f. The Commonwealth functions set forth at Subparagraphs a,
d, and e above shall be carried out by a wunit sufficiently
étaffed, located within the Southeastern Region aua elsewhere, as
appropriate, and supervised by qualified Professionals
responsible for the work of the unit.

A6 . Commonwealth and C;unty Defendants shall take
adequate actions and shall require providers of residential or
hablitative services to take adequate actions to provide
individuals served hereunder with the following:

a. Protection from harm.
b. Safe conditions.
c. Adequate shelter and clothing.

d. Medical, health-related and dental care.

17




Appendix A

€. Prohibition of physical and psychelogical abuse, neglect

or mistreatment. -

f. Ppohbibition of unreasonazbie~testraint and prohibition of
the use of seciusion.

8. Prohibition of administration of excessive or uncecessary

medication,

AT. Commonvéalth and County Defendants will  majintain
written rules pertajining tao implementation of the provisions of
Paragraph 46 above, including procedures requiring prompt
review/investigation of any complaints pertaining thereto, and

adoption of  necessary corrective actions in respomse to such

reviews/investigations.

A8, County and Commonwealth Defendants shall require
any provider of residential or habilitative services to comply
with the éommunity; Residential Mental Retardaticn Facility
Regulations, 553 Pa. Code, Chapter 6400 (12 Pa. Bull. 384), the
ICF/MR Regulations, 42 CFR 442.400, 43 Fed. Reg. 190 (Sept. 29,
1978), t@e Day Program Regulationms, 55 Pa. Code 2-7-1 (8 Pa.
Bull.) and the Vocational Rehabilitation Regulations, 55 Pa, Code
9056 (lb Pa. Bull. 1897}, as applicable. Uatil July 1, 1989,
Commonwealth Defendants will provide Plaintiffs” coumsel with
thirty (30) days advance rnotice df any proposed chamges in the
above state regulations at thq time any such changes are filed

with the Legislative Referemce Bureau. The Coomonwealth

Defendants” oprovision of advanced notice to Plaintiffs’ counsel

18




Appendix 4

.

does not apply to regulatory changes where proposed rulemaking

had been omitted and the regulations are opublished as final

rulemaking in accordance with the provisions of the Commonwealth

Documents Law, 45 P.S. 1107 et seq. =

19




Appendix B

IN TET UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANTA

TERRI LEE HALDERMAN, et s

HO., 74=1345%

PENNHURST STATE SCHOOL AND
EOSPITAL, et al.

48 wa

Appendix 3B

Compliance With Previousiv Filed Plan

Bl. In implementing this Final Settlement Agreenent,
Commonwealth Defendants agree to substantially comply with the
plan £filed with the District Court on November 23, 1283, subject

to the contingencies stated therein, except that the section of

that plan entitled "Monitoring” shall not apply.

Pennhurst Monitoricg and Reporting

B2. Commonwealth Defé;dants will operate Pennhurst
Center so as to maintain its eligitility for federal funds under
the ICF/MR program, and to satisfy the substcantive requirements
of Paragraphs 7 through 17, and l§ through 24 of the August 25,
1983 Order ﬁf the District Court. The Deputy Secretary, through
her desiéﬁee, shall be administratively responsible for

conducting such monitoring 2nd reporting as wmay be deemed

necessary to satisfy these requirements, and will file reports

20



Appendix B

regarding compliance every four wmonths.

Friepd-Advocacy Progrzam

B3. Commonwealth Deferndants will provide ad. one-time
grant of $100,000 in seed money to establish a friend-advocacy
network to make friend-advocates available to individuals served
under this Final Settlement Agreement after the TIHP review, Ag
soon as possible, but not later than six months after approval of
this Final Settlement Agreement by the District Court,
Commouwealth Defendants will publish a Request for Proposals,
after providing a copy of the draft Request for Proposals to the
parties and consultation with them. The parties will be iovited
to present comments ta the Conmonwealth Defendants og the
proposals received. An award of the $100,000 will be czade within

one year of the approval by the District Court of the Fipai

Settlement Agreemsnt,

Re-Investment of Pennhurst Funds

B4, QRAﬂ%nwee&ﬁh defendants will, subject to Paragraph

17 of the Final Settlement Agreement, allocate the funds made
available to-them as the result of the closure of Pennhurset to
-provide community services to former Pennhurst residents and
other retarded people, in the ménner set forth in Paragraphs &S

through B7 below.

BS., 1984-85. Commonwealth Defendants will make

21




Appendix B

available, in fiscal year 1984-85, $43.5 million (an amount
approximately equal to that expended to operate Fenchurst in

fiscal year 1982-83), to be expended on the fcllowi;g purposes,
in the follewing order of priority:

(1) The «continued operaticn of Pennhurst for thaose still
there;

(2) The maintenmance of community services for those persons
placed in the community pursuant to orders of the district court;

(33 The creation of community placements and services for
persons presently residing at Pennhurst at a rate designed to
allow the closing of Pennhurst by July 1, 1986;

(4) The creation of community placements and services for
100 residents of Selinsgrove and Ebensburg Centers;

(s5) The creation of._compunity placements and services for
approximately 83 ipdividuals residing in or fromo the five
defendant counties who are not presently at Pennhurst;

(6) The creation of community placements and services far
additional individuals residing iz the five defendant counties

who are not presently at Pennhurst.

B6 . 1985-86. Commonwealth Defendants will make
available, in fiscal year 1985-86, $43.0 millionm to be expended
on the following purposes, in the followirg order of priority:

(L The continued cperation of Pennhurst for those still
there;

(2) The maintenance of community services for those persons
placed in the community‘in-1983—8é pursuant to orders of the

distriect court and in 1984-~835 pursuant to this Appendix except
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Appendix B

those 100 residents of Selidsgrove and Ebensburg placed iz the
community in 1984-85;
(3) The creation of community placements and servicas Far

persons still residing at Pennhurst at a rate designed to allow
the closing of Pennhurst by July 1, 1986;

(&) The wmaintenance of community placements and services
for 100 residents of Selinsgrove and Ebensburg Centers placed 1in
1984-85.

(5) The creation o¢f community placements and services for
approximately 32 individuals vresiding im or from the five
defendant counties who are not presently at Pennhurst.

(6) The creation of community placements and services for
additionmal individuals residing in the five defendant counties

who are not presantly at Pennhurst.

B7. 1986-87, Commonwealth Defendants will make
available, in fiscal year 1986-87, sufficient fumds to maintain
community programs and services for all individuals placed in the
commumity pursuant to this Appeandix and the prior orders of the
district court, and will also fumd the Special Management Ugit in
an amount sufficient to allow it t5 carry out its functicns, as
described in this Appendix. Should there be funds available to
them from the acounts referred to in the previous paragraphs in
excess of that required for the purposes stated ion the previous
sentence, Commonwealth Defendanﬁs will use those funds for the

provision of community services for individuals with retardation.
B8. In addition to the foregoing, Commonwealth
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_ Appendix B

Defendants will ensure appropriate services to any person
transferred from Pennhurst to another institutional placement in
accordance with the oprovisioms o¢f this Figpal Settlement
Agreement.

B9. Commonwealth and County Defendants will wuse

substantial good faith efforts to frame and submit to HCFA 2176
Waiver applications to wmazimize federal matching dollars for
services to individuals residing im or from the five Defendants
Counties. The amounts set forth in paragraphs 35, B6, and B7
will ©be adjusted to tha extent necessary to reflect the level or
percentage of federal finapcial parrticipation allowed by ECFA
under 2176 Waiver applications. To accemplish any such necessary
ad justment, (a) defendants will disclcse all relevant

-

information, budgets anrd projectioms, (b) the partias will

attempt to agree om an adjusted amount, and (c)} if agreement

cannot be reached, the parties will jointly select an arbitrator

whose decision on the adjusted amount will be final and binding.

Cost Review of Ipndividual Plans

BlO. Following development of the TIHP, the County
Mental Eealth and Mental Retardation Administrator, or designee,
will approve or disapprove the plan. In the process, the County
Mental Health and Mental Retardaticn Administrator, or designee,
will alsao determina an anticipatad per diem cost of

impiementation.
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Appendix B

Bil. Cost review . will ©be undertaken by the
Commonwealth Defendants when the expenditure of allocated funds
on the anticipated per diem cost of the TIHP exceeds 1057 of the
negotizted county average undar the County/Commonwealth waiver
agreements implementing the waivers approved or to be approved;
however, such a rTeview will not take place if the County can
demonstrate the existence of a cost~offsetting approved TIE? with
a per diem cost at least equally below the aforesaid negotiated
county average. Persons reviewing fiscal matters for the
Commonwealth will be provided with 2z copy of the TIEP and will
counsider the individual uaeeds of the perscn in making their

evaluation. The Commonwezlth will develop procedures to he

followed in that review.

Blz2. If the Deputy Secretary or hLer designee
determines that the projected per diem is unnecessarily high she
will disapprove the TIHP and feturn it to the County for
modification. The TIH? team will meet and seek to nake
modifications to reduce the cost. In no case will the individual
needs of the person for minimally adegquate habilitaticn nét be

met because of cost factors.

Bi3. If disagreement still obtains, the issues

regarding cost will be referred to the raviewing ©professional

tn

{established under Paragzraph 9 o the Final Settlement

Agreement), whose decision will be final and binding.
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Appendix 3

‘Delaware County

Blé4. Of the 52 Pennhurs:t residents from Delaware County to
be placed in fiscal years 1984~-1986, community livinz

arrangements will be provided to all but a maximum of six; and of
. ‘. R L a e o mEWRIw.

the 25 Pennhurst residents planned for placemaﬁt in fiscal year
1983-1984, cowmmunity living arrangements will made availadle for
all but at wmost cne, VFor these 25 persoms, Commonwealth and
Countj Defendants will provide community living arrangements and
other community services as follows:

a. Twelve persons, no'later than July 1, 1987

b. The rest, no latef than July 1, 1988.
Should the individual planning process decide upon a state mental
retardation facility placement, nothing herein shall praclude
such placement in accordance with the provisions of paragraph 9
of this Final Settlement Agreement. Other'éiacenents hereuvndar
shall be subject to the provisions of Parsgraph 9 of this Fimal
Settlement Agreement. These placements are also subject to the

cost review set forth iz B10, Bl2 and Bl3 above.

Undertaking of the United States

B15. Counsel for the United Stateﬁ, éhall, UPON request
of the parties, provide such qssistance as L1s  within their
authority to cbtain timely decisions on waiver applicatiozs from
those federazl officials havfﬁg the statutory responsibility to

administer the Medicaid program.
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Appendix €

1. Plaintiffs and Commonwealth and County Defendants will

cooperate in the submission of this Final Settlement Agreement to
the Court promptly and will recommend acceptance of this Final
Settlement Agreement. All parties to this Final Settlemén£
Agreement will wuse their respective good faith efforts to

consummate this Final Settlement Agreement and obtain entTy of an

order approving this Final Settlement Agreenment.

2. Commonwealth and County Defendants will be respomsible for
"providing notice. All wembers of the Plaintiff class, as
originally certified, an& their parents and guardians, will
receive notice of this Final Settlement Agregment in the

following wmagnner:

a, Commonwealth Defendants will prominently‘post in the
Administration and residential buildings at Pennhurst, and County
Defendants will prominently post in the County Mental Health /
Mental Retardation Cffices, the attached notice of this Fimal

Settlement Agreement,.

b. Copies of the attached notice and this Final Settlement

e

Agreement'wili be available for inspectiom at the'éffices of the
Commonwealth and County- Méntal Health and Mental Retardation
Administrator Defendants during regular business hours.

¢. A reasovnpable number of copies of this Final Settlement
Agreement will be made available on request to <concerned

individuals, 1local agencies, providers, advocacy and comsumer
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gToups.

d. Individuzls residing at Pennhurst, and their parents

-

or

guardians, will recesive copies of the attached notice by personal
service or first class mail,

e. Individuals' om the Penmnhurst waiting list, and their
parents or guardians, will receive copies of the attached notice
by personal service or first class mail.

f. Individuals who have received services undér prior arders
of the District Court, and their paremts or guardians, will
receive copies of the attached notice by personmal service Qr
first class mail,

g+ The attached onotice will be published im at least onpe
newspaper of general circulation in Bucks, Chester, Delaware,
MontgoZery and Philadelphia Counties. Such publication will occur
once 1n a Wednesday and once in a Sunday edition in the news

sections of the mewspapers.

3. Commonwealth and County Defendants will immediately begin to
provide the notice required by the above paragraph and will
complete it not later than twenty—fiig days befp;e ghe settlement
hRearing to be scheduled by the District Court. Defendants will
file at that hearing an affidavit or affidavits that the class
notice has been accomplished as set"forth above.

4, Ccmmoﬁwealth and County Defendants shall compile listé of

those individuals who have been residents of Pennhurst since May
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30, -1974, who are om the Pennhurst waiting Iist, or who thave
received services under the prior orders of the District Court.
S53id lists, including identifying iﬁformntion about the
individuals, will be previded to Plaintiffs”’ counsel art l2ast one
veek prior teo the settlement hearing to be scheduled by the
District Court, and will be made available to the Court apd the

independent reviewing professional.

5. The notice referred to in the preceding paragraphs is as

follows:

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANTIA
TZXRI LEE BALDERMAN, et al, : CIVIL ACTION KO, 74-1345
V.

PENNEURST STATE SCHOOL
and BOSPITAL, et al.

s 88 ws 4e e we me

IMPORTANT NOTICE

Who Is Affected by This Notice

This notice may affect your rights, or the rights of a family
member. Please read it carefully if you or a family member are or
have been a) a resident of the -Pennhurst Center, Spring City,
Pennsylvania, at any time since May 30, 1974, b) on the ‘wailting
list for placement at Pennhurst, or <¢) because of the
unavailability of alternate services in the community, at risk
cof placement at Pennhurst. i

Purpose of this Notice

After ten years of litigation, a Finmnal Settlement Agreement has
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been reached in this case. This Hotice is to inform you of the

settlement, tell you how to obtsin mora information, and explain.

how you may object to the settlement if vyou disagree with it. &
hearing has been scheduled by the District Court ta consider the
settlement,

Background

This lawsuit was filed May 30, 1974 ian federal court ip
Philadelphia. The class action suit sought improved conditions at
the Pennhurst institution and also individualized least
Testrictive care for all of its residents, those on the Pennhurst
waiting 1list and those who, beczuse of the unavailability of
alternate community services, might be placed at Pennhurst. The
Pennsylvania Association for Restarded Citizens, the Parents and
Family Association of Pennhurst, the United States of Americsa,
and individuals are named plaintiffs in the case.

After trial in the Spring of 1977, the District Court granted
judgment for Plaintiffs, The Court ordered that Pennhurst be
closed and replaced with community services, ordered specific
protections for residents of the institution, and granted other
relief. A number of appeals followed. The Court of Appeals for
the Third Circuit in 1979 generally affirmed the District Court”s
orders, except that it recognized that some individuals may
require institutionmalizatiom. 1In 1981, the Supreme Caurt of tha
United States reversed the Court of Appeals and ruled that the
. Court of Appeals was wrong in its reliance on 2z federal statute,
Another —ruling in Plaintiffs” favor by the Court of Appeals was
reversed on Jaowary 23, 1984 when the Supreme Court ruled that
state law could not be 2 basis fo=r granting relief against state
defendants. The case was sent back te the Court of Appeals for
decision of constitutional questions. The Court of Appeals has

sent the <case to the Distriet Court for counsideration of the
settlement discussed below.

The Final Settlement Agreement

The Final Settlement Agreement ("Settlement™), submitted to the
District Court for Approval, provides in summary as follows:

1. All people who have received services under past court orders
in the Pennhurst case or who will receive them wunder the
Settlement will receive permanent protections ineluding, for
example, a written habilitation plam, habilitation programs,
specific on-~site and systemic monitoring, case management,
protection from harm, safe conditions’, adequate shelter and
clothing, medical and dental. services, and <compliance with
applicable state and federal regulations,

2. Also included in the above permanent protectians are
prohibition of physical and psychological abuse, neglect,
mistreatment, unreasonable restraint and administration of

excessive or unnmecessary medication.
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3. Pennhurst Center will be closed by July 1, 1986, wunless 2
reasorable extensiocn of time is obtained under the Settlement,

4, All residents currently at Pemnhurst, and their pareants or
advocates, will the rrovided alternmata professionally developed
plans, together with the cpportunity to appeal such plans te an
independent neutral mencal retardation professional (this persaon
will be agreed upon by all the parties) whose decision regarding
whether to wmove the Pennhurst Tesident to a community living
arrangement, or another institutiom, or some other residential
facility,. will be final. Advocates will be provided to assist
class members and their families ig this process.

5. Absent the availability of an appropriate placement, no
Pennhurst resident will be moved merely to meet a timatable.

6. The Commonwealth of Pernsylvania will reallocate the funds
made available to them as a result of the closure of Pennhurst to
provide community services for former Pennhurst residents and
other people with retardation, with a priority for people who
have left and are leaving Pennhurst.

7. Due to the closing of the Pennhurst iastitution, the original
definition of the Plaintiff class is changed. It will include
"all retarded persons who have resided at Pennhurst at any time
6n  or after May 30, 1974." It will gno longer include people who
are ou a waiting list for Pennhurst or people who because of the
unavailability of alternate community services may be placed at
Pennhurst. i

8. The District Court will maintain ‘active jurisdiction of the
case wunptil July 1, 1989 (in the case of the Commonwealth of
Pennsylvania Defenrdants) or two years after each of the five
Councty Defendants” last resident leaves Pennhurst.

9. The Settlement replaces 21} the existing orders of the
District Court and, wunless Plaintiffs show substantial nop-
compliance with the Settlement by the dates in the paragraph
above, the Court will mark the case closed and settled by those
dates.

10, Should there be insufficiemt funds to implement the

Settlement, the Settlement will become void and the case returped
to iLts current status in the Court of Appeals,

For Further Tnformatricn

THIS IS A SUMMARY OF THE SETTLEMENT. TO UNDERSTAND IT FULLY, YoU
SHOULD READ THE ENTIRE SETTLEMENT. Copies of the Settlement may
be cbtained from: ; Department of
-~ Public Welfare, Regional Office, State Office Building, Broad and
Spring Garden Streets, Philadelphia, Pa. 19130 (215- - ),

or from. your County’s Office of Mencal Health and Mental
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or from your County’s Office of Mental Health and Mental
Retardation.

Also, you may obtain further information from the lawyers for the
Plaintiffs, David Ferleger, Esq., 37.§5. 20th Street, Suite 601,
Philadelphia, ©Pa, 19103 (215-567-2828), or Thomas X. Gilhool,
Esq. and Frank Laski, Esq., Public Interest Law Center, 1315
Walout Street, Philadelphia, Pa, 19107 (215~735-7200).

Procedures for Agreement or Objection

IF Y0U AGREE WITH THE PROPOSED SETTLEMENT, YOU DO NOT NEED TO
TAKE ANY ACTION. You may be present at the public hearing on the
proposed Settlement as stated below.

IF YOU DISAGREE WITH THE PROPOSED SETTLEMENT, YOU HAVE A RIGHT TO
OBJECT TO IT AND YOUR OBJECTIONS WILL BE CONSIDERED BY THE COURT
AS IT REVIEWS THE SETTLEMENT. Objections will be considered only
if the following procedures are fellowed:

l. Objections must be filed with the Clerk of the United
States District Court for the Eastern District of Pennsylvania,
-2d Floor, U.S. Courthouse, 601 Market Street, Philadelphia, Pa.
19106. ALL OBJECTIONS MUST INCLUDE THEE FOLLOWING INFORMATION:

a. The name, address and telephone number of the person
filing the objection.

b, The came and address of the person with retardation
on whose behalf the ocbjection is sought to be filed. Also, the

éxact relationship between the person filing and the retarded
person.

¢. A starement of the reasons for the objections.

d. A statement that you have sent copies of your
objections to all the lawyers listed at the end of this notice.

2. YOU MUST SEND COPIES OF YOUR OBJECTIONS TO ALL THE
LAWYERS LISTED AT THE END OF THIS NOTICE.

3. The DEADLINE for filing your objections and mailing them
to the lawyers listed below is 1984. Objections

]
filed or mailed after that date will not bae cousidered,

4. A public hearing on the proposed Settlement and any
objections which have been filed will be held as stated below.
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Court Hearing on the Settlement

The District Court will hold a hearing on the Settlement on

. , 1984, at __ WM., in Courtroom 10B, United
States Courthouse, 601 Marketr Street, Philadelphia, Pa, 19106.

RAYMOND J. BRODERICK
United States District Judge

David Ferleger, Esgq. Thomas K. Gilhool, Esgq.
30 5. 20th 8t. Suite 601 Frank Laski, Esq.
Philadelphia, Pa. 19103 1315 Walnut St. 16th Floor

Philadelphia, Pa. 19107
Acttorney for Plainciffs
Hazlderman, et al. Attorneys for Plaintiffs
Association for Retarded
Citizens, Penusylvania, et al.
Wm. Bradford Reynolds, Esgq.
Assistant Attorney General
Department of Justice

Washington, D.C. 20530 Thomas M. Kittredge, Esq.
Morgan, Lewis & Bockius

Attorney for Plaintiff 2000 One Logan Squarse

Unitad States Philadeliphia, Pa. 19103

Attorney Eo;‘Bucks, Chester,

and Delaware County Defendants
Allen Warshaw, Esq.

Sepior Deputy Attormey General
Office of the Attorney Gemeral

Harrisburg, Pa. 17120 R. Stephen Barrett, Esq.
Montgomery County Solicitor”s Off

Attorney for Commonweaith Courthouse

Defendants Norristown, Pa. 19401

Attorney for Montgomery County
Defendants
Pamela Cohen, Esg.

Swenson and Cohen

1701 Arch St. Richard Gold, Esgqg.
Suite 716 Divisional Deputy City
Philadelphia, Pa. Soelicitor

1500 Municipal Services Bldg.
Attorney for Pennhurst-Parent ' 15th St. and JFK Blvd
Staff Association Philadelphia, Pa. 19107

Attorney for Philadelphia
County Defendants

33



APPENDIX D

L

IN THE UNITED STATE COURT OF APPEALS
FOR THE THIRD CIRCUIT

Terri Lee Halderman, : On Appeal From the
et al,, : U.8. District Court,
: Eastern. District of
Plaintiffs~Appellees, : Pennsylvania
UNITED STATES OF AMERICA. :
and PENNSYLVANTIA ASSOCIATION :
FOR RETARDED CITIZENS, et al., :
Plaintiffs-Intervenocr- : NOS., 78-1490
Appellees : 78-1564
: 78-1602

Ve

PENNHURST STATE SCHOOL AND
HOSPITAL, et al.,

Defendants-Appellants

ORDER

It having been reported to the Court that the Commonwealth, City

and Suburban County Appellants, and all Appellees, have entered

into a Fipal Settlement Agreement in the captiomed acticm, it is
accordingly -
ORDERED

1. This Court shall retain jurisdicticn of the appeals in

Nos. 78-1490, 78-1364 and 78-1602, and the proceedings are

remanded to the District Court for proceedings under F.R.C.P. 23

in consideration of the Final Settlement Agreement,
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2. In the event that the Districe Court approves the Final.

Settlement Agreewent and orders i:cs implementation, the appeals
in Nos., 78-1490, 78-155% aad 78-1802 will be placed in suspense
watil July 1, 1987 except with regard to the obligatisons under
Paragraph Bl4 with respect to the Commonwealth and Delaware
County Defendants as to whom the date shall be July 1, 1988;
provided, thowever, that if the Final Settlement Agreement shall
become void by any of the circumstances set forth in paragraph 17
thereof the appeals shall be rezinstated in the docket of this
Court in the same status as they now occupy, and will proceed to

argument and disposition in accordance with the usual proceduras

of this Court anmd the Fadarzl Rules of Appellate Procedure.

3. If the proviso of Pzragraph 2 does ot occur, these

appeals will be markad meot and dismissad iz accordance with the

formula set forth ia Farage

2 above.
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