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STATEMENT OF SUBJECT MATTER JURISDICTION
AND APPELLATE JURISDICTION

The District Court had subject matter jurisdiction pursuant to 42 U,S._é:. §§2000e-1 et ,
,s_—e_:g., and 28 U.S.C. §§ 1331, 1343 (@)(1), (a)(3), (2)(4). This Court has appellaté -jurisdictién“#, .
pursuant to 28 U.S.C. §1291. '
STATEMENT OF THE ISSUES
I Whether the district court applied erroneous legal standards for determining whether an
emnployment test with severe disparate impact was job-related and consistent with
business necessity and whether SEPTA met its burden using the appropriate legal
standards ' ‘
II.  Whether SEPTA failed to demonstrate the job-relatedness of its cutoff of 42.5 ml/kg.
- III.  Whether the district court applied erroneous legal standards for determining whether.
the Plaintiffs met their burden of proof that alternative less discriminatory alternatives

existed. u -

IV.  Whether the district court made erroneous findings of fact that mandate reversal.

STATEMENT OF THE CASE
This case is a ;';lass action lawsuit which was filed on Jan}larjf 25, 1997 and brought on -
behalf of female applicants for transit police éﬁﬁcer 'posi;tions'who were denied employment
mth SEPTA, a éovemmenj:al enﬁty responsibie for operating mass transit in Southeast |
Pennsylvania.! J.A., Vol I at 3 (Docket #1) and 18 (Dockgt #129). The action was brought |
under a disparate impact-thcory of Title VII, 2 U.S.C. §2000e-1. A companion case, broughi;

by the United States Depaftment of Justice, was filed on February 18, 1997. The two cases

_ J.A" refers to the Joint Appendix. “FOF” designates the district court’s Findings
of Fact, “COL” references the trial court’s conclusions of law contained in the district court’s
opinion attached to this brief, '




were consolidated by Order entered April 21, 1997. J.A., Vol I at 3. The phiﬁtﬁ class was
certified on August 10, 1997, pursuant to Fed. R.Civ.P; 23(b)(2), and is defined as:
| all 1993 female applicants, 1996 female apph;:ants and future fex;iaic applicants for
employment as SEPTA police officers who have been or will be denied, employment -

by reason of their inability to meet the physical entrance requirement of running 1.5

- miles in 12 minutes or less. : ‘
FOF2. JA. Vol 1at9 (Docket #55).

The matter was tried in the District Court in January, 1998. The trial court thereafter
issued Findings of Faét and Conclusi_m.ls of Law on June 25, 1998, and entereerudgment on
behalf of Defeﬁdant SEPTA.ﬁ A timely Notice of Appeal was filed in this Court on July 23,
1998.

STATEMENT OF FACTS

This case involves a challenge to a physical entrance test developed by Southeast;m
Pennsylvania Transportation Authority (SEPTA) for transit pélice candidates that requires all
applicants to run 1.5 miles in 12 minutes (hereafter "the test"). There was po.'eviéence of any
other jurisdiction nationally that used sgch an exclusionary test. As a result of the test, 93%
of the female class members were -den‘ied emploﬁrment bécausc‘ of their performance on this
single hiring measure, FOF 213, By contrast, appfoximately 56% of méle applicants have
‘ passed the;' test during the class period, making them eligible to continue with the employmentn
process. FOF 213. During the smﬁe period, numerous incum‘tﬁcnt transit police officers could
not meet the standard for applicants, but no officer ever was found to have failed to perform
fhe job -safely or saﬁsfactoﬁly. FOF 23 1-233, 256;259. Most importantly, no ofﬁcér was
found to have been uﬁable to apprehend a fleeing suspect or provide effective backup or

assistance to another officer because of not being able to meet the ‘standard.




- It was uncontested that SEPTA’s test had a "severe" discriminatory impact ;Jpon
women. FOF 209-216, COL 17. Consequently, the rial focus was upon whether SEOTA
met its burdéﬁ ték_'i‘lustify .the continued use of a discriminatory test. SEP’.I'A madf:_no
argument that running 1.5 miles in 12 minutes was necessary to the job; rathé;',‘ it contendeé!
that the test ineasﬁred aerobic capacity at a level of 42.5 ml/kg/min and that persons with a
lower aerobic capacity";arcre not capable of ﬁerforming ﬂle'task; of SEPTA police. ofﬁceré.

" FOF 125, J.A. Vol. Il at 374-375.

Plaintiffs contend that the lower cdm'¥ applied wrong legal standa,rd;, .errofs of law that

if corrected would require a ruling in favor of plaintiffs based upon the district court’s

- findings of fact. Specifically, plaintiffs c_ontend that once the district court found that the test
was séverely discriminatory in excluding women, ‘it did not require SE?TA to meet the CRA.
of 1991°s demandiﬁg bqrdeﬁ of showing that the test was job related and a business necessity.
Instead, the district court all_ovx;ed SEPTA to keep a test that was easy for men but excluded

- most women even if the test was “neither required by nor necessary to™ SEPTA’s policing of
the subwéys. By contrast, thé district court required plaintiffs to meet too Iugh a burden

regarding whether there were alternative tests with less discriminatory impact, that would

enable plaintiffs to prevail irtespective of whether SEPTA’s test was job-related or a business

necessity. _ Plaintiffs further contend that the district'court niada clearly erronecus factual
findings, particularly regarding whether fhe 42,5 mb/kg/min cutoff was scientifically valid and
esséntial to.selecting transit police officers.

Plaintiffs have set forth the facts of this litigation with two designations: facts

properly found by the trial court or otherwise not in dispute and facts found by the lower




court but challenged as clearly erroneous.?.

1. Facts Found By The District Court Or Otherwise Not In Dispute.

Defendant SEPTA operates a transit police agency with concﬁrre;lt jurisd_iqtion with -
thel' Philadelphia Police Depam;lent in patrolling “zones” on the subway and elevated Iines.- |
The “zones” include “beats” which are patrolled prunanly by a single officer; each “zone” has
a patrol velncle assigned as Well FOF 26.

A typical tour of duty for a SEPTA police officer involves having one “job,” or
contact of any sort, in eig_ht hours. J.A., Vol. V at 1377. A Philadelphia police officer, by
contrast, handles between ten and twenty~five “jobs” per shift. J.A., Vol. V at 1441, There
+ is one Part I crime’ on the entire SEPTA system per day and in many instances the
Philadelphia Police, not SEPTA pohce are the responding ofﬁcers JA, Vol IX at 2717.

By contrast, the Philadelphia Police force handles approximately 252 part I crimes per day.
‘-J,A. Vol, IX at 2601; J.A., Vol. IV at 1232-1234,

In an emergency situation, é SEPTA police officer either rides a train to the next
station (if that is the site of the emergency) or run between stations. SEPTA police radio
sends notification of emergencies to the Philadelphia Police, which broadcasts the alert city;
wide and has officers respond m patrol vehicles, usually before tﬁe SEPTA. officer arrives.
FOF 260; J.A., Vol. V at 1376-1377, 1396-1397..

- Prior to the inception of its zone system and the employment test at issue, SEPTA was

*Factual findings are to be reversed where the record demonstrates that they are clearly

erroneous. See Atacs Corp. v. Trans World Communs. . Inc., 155 F.3d 659 (3d Cir. 1998);
Rule 52(a), Fed .R.Civ.P.

*A Part I crime is a serious felony. The designation i is that used for uniform c¢rime
reports. J.A., Vol I at 352.




concerned about crime on SEPTA’s subway and elevé.tﬂd system. FOF 23. SEPTA -
implemented the zone syétem, which concentrated the efforts of its transit officers in the
subway system and abandoned ﬁae policing of the bus system and protect'ioﬂof property at .
depots. FOF 26. Crime was reduced in 1991 by 50th percentile when SEPT;X‘b:;gan to
utiliz_e the "zone system,” before tfze chﬁllenged reér }'esulted in any new hires. J.A., Vol. II at
386-387, I.A., Vol VHI at 2342; 1.A,, Vol VI at 1686-1687, J.A., Vol. VIII at 2341-2342.
- During th%: ensuing years, when crime was reduced further, SEPTA continued the nunieri@l
increase of its patrol force, from a low of approximatelyl’io to & current force of
approximately 234, FOF 27, 57; J.A., Vol. VIII at 2333-2334. That force currently has only
. fourt';en female police c;fﬁcers, FOF 208. In the six years‘ from when the test began to be |
utilized until the time of trial, only 9 women passed SEPTA"S running test as :coﬁpared to
643 men FOF 209.

In 1991, SEPTA hired Paul Davis .to develop a physical ﬂtness test for hiring police
: oﬂicers‘ SEPTA’s articulated goals were to “cnhance the phys1cal fitness, physmal wgor and |
general product1v1ty of its police force,” which it viewed as a means to achieving a reducnon |
in crime. FOF 38. Dr. Davis met with SMEs (subject miatter experts) who assessed the
various physical tasks SEPTA pohce performed. FOF 45-70. The SMEs estimated that a .
SEPTA police ofﬁcer would have to run a rmle at a pace of 11 .78 minutes. FOF 70. Dr.
Davis rejegted that estimate in fashioning his proposed physical test. FOE:‘ 70. Davis did not

conduct any actual physical tests with SEPTA. incumbents to determine what level of physical

“The lower court’s chart at FOF 209 contains an error. It indicates that six women
passed the run in 1991 but only five women actually passed; one additional woman, Officer
Tracy Thomas, failed but was hired anyway. J.A., Vol. IX at 2559-2578.

5




fitness they needéd for the jpb. JA., Vol VII at 2039, Dr. Davis also concluded that
SEPTA police were already “above average;’ in ph-y.sical fitness. J.A.,Vol. VII at 2041.
Dr. Davis selocted an aerobic level of 42.5 mU/kg/min as the standard for SEPTA
‘poIice applicants. FOF 110. Dr. Davis translated this standard into a te'st'of g 1.5
miles in 12 minutes,.FOF 120-121. This standard, according tc; national physical fitness
norms, can be met by 47% of males and 12% of women aged 20-29. FOF 219. It was
undisputed that the test was a proxy for aerobic capacity, ana thﬁt SEPTA police are not
‘ expe;ted to run l.-S miles on, duty. FOF 125; J.A,, Vol. 11 at 374-375.
Beginning in 199:1, SEPTA adopted a physical test for police applicants recommendedl
. by Dr. Davis. FOF 139. The first component after passing a written test was the 12 minute
1.5 mile run A person who failed the rumming test, by even one second, was thereafter barred
from contimﬁng with the remainder of tﬁe employment process. FOF 136-139; 146. Tl’he
rela’_tivé ranking of individuals_who pass the physical entrance test plays no role in the hiring
decision. FOF 148. An offer of hire can be made up to two and one-half years after the
- running test is initially administered, FOF 150, there is no re-test prior to hirg, and candidates |
are not directed to maintain any particular physical capacity betw;f:en date of tést and time of
hire, FOF 1l50-151, Successful candidates are trained at the Philadelphia Police Academy
with officer-cadets from the Philadelphia Police and other jurisdictions. The SEPTA
candidates have the identical curriculum and do not need to run 1.5 miles in 12 minutes in
order to graduate or commence employment with SEI’;TA.. JA., Vol. II at 834-835, 841; .
JA, Vol IX at 2663; J.A., Vol.. IX at 2594. They n-mst meet the Pennsylvania statéwide

fitness standards set by the Municipal Police Officers Education and Training Commission



which includes a 1.5 mile run but -whjc_h need not be completed within 12 l;linutés. J.A., Vol
IIT at 844,

The contested run has been administered on at least foﬁr o.ccasiox;s Out of 83
reported female test takers, only 9, or 11%, passed; by contrast, out of 1080 male apphcants,
643, or 59.5%, passed. . FOF ‘209. In actuality, the pass rate is even lower for females,
because there was another administration of the test not reported by SEPTA. FOF 215-217, |
SEPTA Bired one female candidate who failed the run, and a second who failed other _
components of the physilcat test. J.A., Vol. II at 401-407; J.A., Vol. IX at 2559-2578. The
data during the plaintiff class period is straightforward: only 7% of all female applicants
. passed as compared to 56% .of all male applicants. FOF 213. The disparities between pass
rates for men and women are'highly' statistically significant with a standax-d deviation of 5.56
and p-values of .00001. FFO 209, 211, COL 15.

The physical test'has aiso been administered to incumbent SEPTA transit officers, FOF
231-2\33, and there have been 182 instances where one of SEPTA’s 234 active-duty officers
failed the 42.5 ml/kg/min aerobic capa;city test. FOF 246. SEPTA has also promoted
incumbent officers who have failed the physical test and givc;n special réqognition and
commendations to officers who have failed a component pf the physical fitness test. FOF
256-259. Most significantly, SEPTA has ﬁever disciplined, reassigned_, suspended or demoted

any officer “for failing fo perform the physical requirements of the job,” FOF 259. SEPTA

5The trial court found that SEPTA had stated that it administered the run on three
occasions, but that at least one additional run occwered in 1992. FOF 215. On that occasion,
at least five females ran and all failed. Utilizing the court’s data in FOF 209, this means that
nine women [& e Tootnote 4, supra] passed the run test between 1991 and 1996, out of at least
88, for a passing rate of 10%.



officials conceded that there has never been an instance of an incumbent officer who was
below the 42 ml/kg/nnn threshold who was unable to perform his or her duties. J.A., Vol II _
- at 315; J.A,, Vol. IX at 2752; T.A., Vol. VII at 2209. Similarly, there has never been an |
occasion in which a jloss of life, damage to property or harm to an mdmdual occu:red as ; |
result of a police oﬂ‘iéer having an aerobic capacity below 42.5 mi/kg/min, J.A., Vol. IT at
391-392. |

The plaintiff class includes highly skilled active-duty police officers from several
police forces, inc_:luding the Phi.i'adelphia Police and the tactical bike patrol of the University
of Pennsylvania Police. FOF 153-184. .

SEPTA has been aware of the disparate impact on women caused by the 1.5 mile 12 -
minute run, SEPTA never searched for alternative tests that would have a less discriminatory
mpact upon women. FOF 220. Similarly, prior to litigation SEPTA did not do any studies or‘
take any steps_to determme whether the test actually related to successful J_ob performance.
FOF 264, 326, 357, 1L.A., Vol. VIII at 2344,

The trial record providés numerous examples of alternative testing or hiring devices
that could successfully selecf ‘SEP;IA transit police officers withou£ causing adverse impact on
women. Plaintiffs demonstrated that police and law enforcemént agencies nationally did not -
use the 12 minute 1.5 mile run, or anything close, to hire agents and officers but instead
relied upon' training academies to get qualified officers. These other agencies included the .
United .States Drug Enforcement Agency, the United States Secret Service, the FBI, numerous
urban transit police departments, the Philadelplohia‘Police, and the Pennsylvania Municipal

Police Officers Education and Training Commission cértiﬁcation standards that govern 1,200




municipalities. J.A., Vol. VIII at 2464, [This Exhibit is reproduced herein, at the end of the
Statement of the Case.]
Plaintiffs’ expert, Dr. William MecArdle, proposed an alternative non-discriminatory

test that would require men and women to perform at the 50th percentile of their respective

. gender’s capacity for each of four physical test compo_neﬁts as a pre-condition to academy

‘training and hiring. FOF 372-375. Andther alternative would utiiize the training academy as
the training ground and measure for qualifying SEPTA Police Officers.®

_In addition, SEPTA’s experts have developed other less discriminatory tests for police
ofﬁ;:er applicants of other departments and could be ordered to develop a valid less
- discriminatory test for SEPTA. For example, SEPTA’s expert Dr. Robert Moffatt does not
use the 1.5 mile run in testing police officers, J.A., Vol. VII at 2182-2183, 2185-2}87; and
SEPTA’s expert Dr. Norman Henderson had developed a physical fitness hiring test for police

that had no adverse impact on women. J.A., Vol. VIII at 2265:2266.

2. Facts Found Bv The District Court But Disputad As Cleuarlv Erroneous.

Plaintiffs set forth in this section the principal factual findings tmade by the district
court that are clearly erroneous. The findings are listed seriatim, followed by an abbreviated

summary of the reasons each is clearly erroneous. A more complete demonstration of the

¢As noted above, individuals who passed SEPTA’s run might not be hired and
admitted to the Academy for one or two years after the run was administered, with no retest.
In effect, therefore, the Academy was the accepted training modality for SEPTA police, who
had no requirement to be able to run 1.5 miles in 12 minutes at time of training or
commencement of actual police work.

"Plaintiffs proposed (in post-trial submissions), that these experts be utilized to devise
" a new hiring test, itself another alternative to defendant SEPTA’s reliance on the 12 minute
1.5 mile ran. J.A., Vol. VIII at 2379-2381.

-




erroneous nature of these findings is set forth in the Argumeﬁt.

a) The district court found that the critical duties of SEPTA-p;liée were
unique ax}d required a level of walking and running not Ifound in other depértnm;t_s. FOF 43. -,
’i;his finding is cle;arly er;onec;us becaﬁse it ignores the fact that the Phiiadelp};i.;t Poiit*;e deploy -

“over 500 beat cops with similar assignments, and that Philadelphia police officers handle a

substantial'proporti_on of the crime commiﬁeci 611 SEPTA property. The finding is alé;.o
contradicted by the proof of the responsibilities andlperformances of police in other transit
agencies. J;,A;, Vol. Il at 346-347; J.A., Vol. IV at 1161-1166, 1195-1198, 1:228-1232; LA,

Vol. V at 1422-1423, 1446; Y .A.., Vol. IX at 2717; 1.A., Vol. IX at 2600,

b) The district court found as a fact that the failure of plaintiffs on the
SEPTA test “demonstrated alcavalier attitude toward the position by not. preparing or training
for the running test.” FOF 206. This ﬁndiﬁg is directly repudiated byr the physiological u
diffé'rences between men and women, the normative data regarding aerobic capacity and the
court’s ﬁhding of severe disparate impact. FOF 217-219. This finding is directly
- contradicted -by the court’s separate finding that “research in the field of cxeréise physiology
establishes that setting a cutoff score of 12 minufes on a 1.5 mile running test will have an
adverse impact on women." FOF 217. The finding is further repudiated by the conduct of
the individual Plaintiffs and their police work and preparation for the nmni;lg test. JA., Vol I
at 102—106',‘ 145; J.A., Vol. 1 at 167; JL.A,, Vol. V. at 1425~142é, 1430«1431. |

©) The court found thét Dr. Davis “deﬁmonstrated that an aerobic capacity
of 42.5 ml/kg/m_in‘is necessary to succéssfully perform the functions of a SEPTA transit |

officer.” FOF 129. This finding is clearly erroneous for numerous reasens, including the
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a'bs.ence of empirical data in sgpport thereof, J.A., Vol. VII at 2196-2197; the perfo.nnance of
SEPTA incumbents who lacked that aerobic capacity but fully and often heroically performed .
their responsibilities; “I.A., Vol. II at 391-392; the fact that this exclusionarjf -staln_d_ard is not' -
used by any major law enforcement or transit police agency, J.A., Vol VII1 a£ '2464'; and the
"numerous studies authored by SEPTA’s own experts showing that a lower aerobic capacity
was sufﬁcieﬁt to perform _ihe wolrk of a SEPTA traﬁsit officer. FOF 117; J.A., Vol. IX at
2774; L.A., Vol. VII at 2031-2032, 2039, 2133-2140; L.A., Vol. VH at 2182-2183, 2185-2187; |
“J.A., Vol. VIII at 2265-2266.
d) SEPTA’s expert, Dr. Robert Moffatt, conducted a series of tests
- demonstrating that persons 'W"ith higher aerobic capacity have more strength after engaging in
a run. FOF 342-347. The district court found that studies by Dr. Moffatt, conducted years
| after thé running test was developed and only to defend the legal challenge, demonstrated job- |
relatedness and business necessity of SEPTA’s 42.5 ml’kg cut off. FOF 326-356. These
ﬁndmgs do not support a cut off of 42.5 ml/kg because the study of SEPTA officers included
only one female, and that female performed the test ﬁJlIy and satisfactorily even though her
aerobic capacity at the time was 35 ml/kg/min. J.A,, Vol VII at 2210-2211. In addition, Dr.
Moffatt’s laboratory studies showgd that ‘all‘ of the people tested wilo had aerobic capacities
ranging from 36 to 58 ml/kg/min were able to perform a simulation of SEPTA’s worst case
, scénario. J.A., Vol. VII at 2216, FOF 340. |
- &) The court found that the post hoc statistical studies performed byprs.,
- Siskin and Griffin confirmed the validity of the 42.5 ml/kg/.min cut off. FOF ?..64-325

" These findings are clearly erroneous. for numerous reasops. The statistical studies involved a
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predominantly male sample. I.A., Vol. VII at 1823 SEPTA police at all levels of aerobic |
capacity saﬁsfactorily performed their duties, without any évidence that a single officer wasv
unable to catch a perpetrator due tq' inadeguate aerobic capacity, Defendants® exhibits
showed that the aerobic capacity corréspénding with the highest number of arr‘e‘sts fér all’
offenses was 33 mU/kg/min and individuals with aerobic capacity of 43, 44 and 45 mil/kg/min
had arrest rates lower than -thé officer(s) at aerobic capacity 42 mI/kg/min.. JA., Vol. XI ét
3396 & 3399. Additionally, the sfatistical correlations were tooriow tol establish practical
. signficance. | | | |
f)  The lower court found that Dr. Siskin 'p.rovedrthat having more officers
- with a higher aerobic capacity would hz;ve resﬁlted in an increase in the actual ,nurx;ber' of
arrests made by SEPTA police, thereby making the transit system safer and proving.the need
for the higher aerobic capacity. FOF 303, But Dr. Siskin improperly equated “incidents,”
ie., circumsténces where a Part I crime was rei:orted, with “opportunities” to make an ‘;m:est.
J.A., Vol. VI at 1834-1835. Stafed differently, Dr. Siskin posited a higher rate of alrres.-t. for
officers with higher aerobic capacity, énd then used that rate égainst the total number of
reported crimes to extrapolate and conclude that there would have been more 'arrests if the
higher arrest rate was in effect. There wa§ no sho@ing of a single incident reported by
SEPTA in which an arrest was not made when a perpetrator was jﬁst out of reach of the

officer or otherwise able to be arrested.
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STATEMENT OF RELATED CASES AND PROCEEDINGS

There are no cases or procee&ings ‘pending in this Court related to this Appeal (other
than the appeal of fhe Uni';ed States of America, co-plaintiff below, at ﬁo. 98-1’25_5). There ",
ate no cases or ‘proceedings in the District Court related to this -appéal. . o

| STANDARD OF REVIEW
Questions of law, including a determination of Wﬁeﬁler the district court applied an

incorrect legal standard, are subject to plenary review by this Court. See In re Tuin Wells .

. Contamination Litig., 120 F.3d 368, 383 (3d Cir. 1997). This Court will review findings of

fact and apply a “clearly erroneous” test; “[a] finding becomes clearljwr erroneous ‘when

- although there is evidence to support it, the revi'ewing court on the entire evidence is left with
the definite and ﬁfm conviction that a mistake has been made.”” Ezold v. Wolf, Block,
Schorr and Sol-is-Cohen,. 983 F.2d 509,' 525 (3d Cir. 1992)(citation omitted). Lesser deference
is due to findings ;'Jf fact that depend upon or incorporate a rule of law, w.rhefe the district
court has comumitted an etror of law. See Daniels v. Essex Group, Inc., 937 F.2d 1264, 1269-
1270 (7th Cir. 1991). |

SUMMARY OF THE ARGUMENT

Plaintiffs, a class of females candidates for SEPTA tfanéi-t police officer positions,
challenge as unlawful a pre-employment requirement tﬁat ai)pligants successfully run 1.5 miles
in 12 minites. SEPTA’s restrictive test excluded 93% of the female class mcmbers,_
applicants who passed the written test. By contrast, approximately 56% of inaie appiicants
passed during the class period, making them eligiEle to céntinue with the employment

process. SEPTA uses an employment test that is relatively easy for men but extremely
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. difficult for women. Police forces nationally do not use such an excluéilonary test but employ‘

ofﬁcers’who consistently perform proficiently in all areas of police work., This is true as {vell,,-

~ofa subsfantial portion of the incumbent SEPTA police force who do nét meet this ériterion. 1

This case involves a disparate impact challenge to SEPTA’s 12 minute= i,S mile rlm- .

: ‘-’ ("the test"). Tﬁe district court found that plaintiffs met their burdén of showing that the test

has a discriminﬁtory disparate imi:act against women. COL 3, 17. (SEPTA’S l"tes*c has seﬁere

- adverse impact againstwomen"). Once discrimhatioﬁ was shown by plaintiffs, the burdenl of

.proof thus shifted to SEP'I‘-A "to demor;strate that thé challeﬁged practice is job related for the
position in guestion and consistent with business necessity..;." 42 US.C. § 2000e-

© 2(0(1)A)D. COL 3. However, even if SEPTA met its b;lrdgn of persuasion, plaintiffs may
still prevail if they demonstrate t}_:zat.an‘altemaﬁve employment practice thét has less disparate |

| impact "would also serve the employer’s legitimate interest ir}‘_’efﬁcient and ﬁuﬁtworthjr

workmanship’" and the employer refuses to adopt such an alternative. COL 10; 42 U.S.C. §

2000e-2(k)(1)(A)L) & (C); Albemarle Paper v. Moody, 422 U.S. 405, 425 (1975).

The Civil Rights Act of 1991 (CRA 199i) amended Title VII to respond to limitations
imposed by the Supreme Court’s holding in Wards Cove:Packing Co. v. Atonio, 490 U.S. 642 .
(1989). See Civil Rights Act of 1991, 42 US.C. § 2000@-2. The amendments were explicitly
designed to ;-astore the scope and protections of the law to the standards "enuhciateci by the

Supreme Court in Griggs v. Duke Power Co., 401 U.S. 424 (1971), and in the other Supreme

Court decisions priox; to Wards Cove Packiﬁg Co. v, Atonio, 490 U.S. 642 (1989)." 42

U.S.C. § 1981.

~ Nevertheless in this case, the district court relied on repudiated Wards Cove standards
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in sustaining a test that improperly excludes virtually ail women from the SEPTA transit

police force, The District Court repeatedly used the outdated Wards Cove st_andard, app}ying ;

it 1o the issues of (1) whether SEPTA’s test was a “business necessity;” (2) wheﬂzcr the test
was “job related;” and (3) whether Iess dlscnmmatory alternatives exist. Thls-e:rror of law
‘warrants reversal. Indeed, based upon the facts found by the lower court, the proper
applicétion of the éivil Rights Act of 1991 warrants a g;'agt of relief to plaintiffs by this
Court, without remand. |

The district court also erred when it concluded, as a matter of law, that SEPTA had
proved that the specific cut-off employed for screeningrapplicgnts, the 12 minute 1.5 mile m,
© was empirically valid as a “job-related” standard, The cut-off fails to predict who c':an
perform successfully as a police 6fficer. To the contrary, the record demonstrateﬁ that

individuals who cannot meet the cut-off perform as superior police officers. SEPTA

acknowledged that its incumbents who tested below the cut-off performed capably and at

n
™

- SEPTA’s desired level, and that there had never been loss of life, injury, damage to property, -

or the failure to apprehend a suspect, caused by an officer’s failure to meet this threshold.

The court’s conclusion was also repudiated by the performance of the Philadelphia Police

(which handled much of the crime committed on SEPTA property) and that of the F.B.L, the -

D.E.A., the Secret Service, the ‘Pennsylvani'a certification standards for over one thousand
Ihunicipal police agencies and various nationally regarded transit agencies, none of Wh.ich used
é standard Anearly as exclusionary.

Finally, the lower court erred iﬁ ﬁak'mg, and relying on, clearly erronéous facﬁal

findings.

16



ARGUMENT
. P The D:strlct Court Applied Erroneous Legal Standards For Determining Whether

An Employment Test With Severe stparate Impact Was Job-related And
Consistent With Busmess Necessity.

A. The district court applied a standard for business necessity which was re}'ecte;i RS
by Congress in the CRA 1991, = - _

The district court used the "weakened" standard of business necessity set forth in

Wards Cove Packing Co., Inc. v. Atonio that permitted employment practices that have a

- severe discriminatory impact even if tﬁey are "not necessary” to business interesté. See 490
U.S. 642, 659 (1989)("the dispositive issue is whether a challenged practice serves, in a
| significant way, the legitimate employméﬁt goals of the employer.... [T]here is no requirement
that the cﬂailenged practice be ‘essential’ or ‘indispensaBle’ to the employer’s businessu" .
The lower Court held that a showing by the employer that Lits eglployment practices
"signiﬁcanﬂy serve, but'are neither required by nor necessary to, ti].ﬁ employer’s
legitimate business interests" are permissible even though they have a severely
disproportionate impact. COL 8 (emphasis provided). Thus, the district court api:roved a test
that is much easier for men té pass and excludes most women without a showing that the tesf
was neceésary to SEPTA’s policing, |

It was; ﬁrecisely this "weakened" approach to disparafe impact law and use of a
minimal standard in Wards Cove that Congress overturned by adopting‘ the CRA of 1991.

Congress codified the concept of "business necessity” as set forth in Griggs and in other

Supreme Court decisions decided prior to Wards Cove. See 42 U.S.C. § 1981; 401 U.S. 424
(1971). The pre Wards Cove cases made clear that the purposé of disparate impact law is to

remove "arbitrary and unnecessary barriers” that do not fairly test men’s and women’s
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abilities to do a particular job, Griggs v. Duke Power Co., 401 U.S. 424, 431 (1971). See

also Watson v, Fort Worth Bank & Trust, 487 U.S. 977 (1988) (majority opinion only);

Connecticut v. Teal, 457 U.S. 440 (1982); New York City Transit Auth. v. Beazer, 440 U.S.

568 (1979); Dothard v. Rawlinson, 433 U.S. 321 (1977); Albemarle Paper Co. v. Moody, 422 |

US. 405, 431 (1975).

In disparate impact cases, a substantial exclusion of a group signals that the |
employment test must be scrutinized to ensure that it is accurately testing for a quality or skill
truly necessary and related to the particular job and is not simply an "arbitrary and

unnecessary barrier". See Griggs, 401 U S. at 431, lentlffs must demonstrate

: ‘dis_crimination by a substantial and statistically significant difference in the test’s impact upon

a protected groi.zp. Once a test is shown to have a discriminatory impact, the employer must

. prove that the test should still be used, in spite of its discriminatory effects. The focus is not

on the employer’s intent but on the accuracy of the testmg mstrument "[GJood intent or
absence of discriminatory intent does not redeem employment procedures or testing
mechanisms that operate as *built-in headwinds’ for minority groups." Id. at 432.

Griggs set forth the disparate impaét legal standard® as an inguiry into whether the
employer can prove that the test is "job related” and a "business necessity." §§_§_i,§. at 431.

This analysis involves "the question whether testing requirements...fulfill 2 genuine business

- need.” Id. at 432,

The Griggs standard was thereafter applied in Dothard v. Rawlinson. See 433 U.S.

a"Tlhe tonchstone is business necessity. If an employment practice which operates to
exclude Negroes cannot be shown to be related to job performance, the practice is prohibited."
Griggs, 401 U.S. at 431.
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321l (1977). At issue in Dothard were the established height and weight cutoff reqeirements
for state pnson guards which excluded 41 % of female applicants and less than 1% of male
applicants.” See id. at 329 330 The defendants argued that the reqmrements served as a
proxy for strength but fmled to provide ev1dence as to the "reqmsﬂ:e amounr of strength
thought to be essential to good job performance.” Id. at 332, (emphas:s provided) The
Supreme Court explicitly rejected the state’s plea that it be subjected to a lesser burden, .
reiterating that .“"[t]he touchstone is business neceseity."‘w Id. at 331, n. 14,

In Connecticut v. Teal, 457 U.S. 440 (1982) the Court reaffirmed Griggs. The Court

requireq that the employer meet this heavy burden even though the employer evened up the
= dispaﬁty’ by selecting more minorities to make up for the test’s 'disproportienate impact. See
id, at 444, The Supreme Court’s holding showed that it disa,;epreved of a faulty testing
mechanism because it was e}ieluding individuals based on their group membership and not on
- whether.they could do the job. Evening the disparity up at the end by selecting more

_ minority members, did not protect the individuals who were woﬁgfuﬂy excluded. "The
principal focus of the statute is the protection of the individual employee, ;ether’ than the
protection of the minority group as a whole," 1d. at 453-54.

However, in this case, the district court articulated a substantially diluted version of the

*These disparities were less than those presented in this case. At least 59% of women
could meet the standard in Dothard as compa:ed to only 6% in the plaintiff class. See.
Dothard, 433 U.S, at 329, |

19The Court stated that "a discriminatory employment practice must be shown to be
necessary to safe and efficient job performance to survive a Title VII challenge.” Id.
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légal standard of "business necessity.""! See COL { 5-6. Specifically, the district court held
in its Conclusions of Law that the Supreme Court:

implicitly approves employment practices that sighificanﬂy serve, but are neither

required by nor necessary to, the employer’s legitimate business mterests. Thus, b )

to demonstrate business necessity, SEPTA need only show that the 1. 5 mile run
component of its physical fitness test bears a manifest relationship to the position of
SEPTA transit police officer.
COL 98 (emphasis provided). The district court’s standard allows an unnecessary
employment practice that excludes most. women as long as it can be shown to serve a

"legitimate" interest. The district court relied on Wards Cove™ and on dicta from New York

City Transit Auth. v. Beazer, 440 U.S. 568 (1979), for its weakened business necessity

. standards.

At issue in Beazer was whether New York City Transit Authority’s rule excluding
narcotics users from its mostly safety sensitive positions imposed a disparate impact on blacks

and Hispanics and, if so, whether the rule was job-related and a business necessity. See 440

U.S. at 572. Beazer was primarily concerned with the statistical analysis used to establish

disparate impact. The Court ruled that the statistical analysis was "at best...weak." Id. at 587..

YThe lower court specifically rejected the langnage from Dothard and stated that
appellants "misinterpreted the Supreme Court’s standard for business necessity by incorrectly
. relying on this dictum from Dothard.” COL 5-6. The Dothard language on business -
necessity to which the Court takes issue is as follows: "’[t]he touchstone is business
necessity,” Griggs, 401 U.S. at 431; a discriminatory employment practice must be shown to
be necessary to safe and efficient job performance to survive a Title VI challenge’.“' 433 US.-
at 331, n. 14, This definition of "business necessity" was not an aberration and is in accord
with all other Supreme Court holdings prior to Wards Cove aimed at eliminating "arbitrary
and unnecessary barriers." See Griggs, 401 U.S. at 431.

**What was held permissible in Wards Cove was a hiring practice that was convenient
to the employer’s interests but which was not necessary to the hiring process. See 490 U.S,
642 (1989).
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In a footnote, the Court stated in dicta®;”

Respondents recognize, and the findings of the District Court establish, that
TA’s legitimate employment goals of safety arid efficiency require. the

~ exclusion of all users of illegal narcotics, barbiturates, and amphetamines, and -,
of a majority of all methadone users. The District Court also held that those’
goals require the exclusion of all methadone users from the 25% of its positions
that are "safety sensitive." Finally, the District Court noted that those goals are
significantly served by -~ even if they do not require -~ TA’s rule as it applies to
all methadone users including those who are seeking employment in nonsafety-
sensitive positions. The record thus demonstrates that TA’s rule bears a
"manifest relationship to the employment in question." |

1d. (emphasis provided, citations ormitted).
In Wards Cove, the Supreme (iourt addressed "disputed quéstions‘of the proper
application of Title VII's disparate impact theory of iiability“ because the Court had been
| "evenly ciivided" bn those issues in Watson v'..Fort Wofth Bank & Trust, 487 U.S. 9;/'7

(1988)." Wards Cove, 490 U.S. at 650-651. The Supreme Court proceeded to reverse nearly

two decades of disparaté impact law with respect to business necessity:

Though. we have phrased the query differently in different cases, it is generally
well established that at the justification stage of such a disparate-impact
case, the dispositive issue is whether a challenged practice serves, in a
significant way, the legitimate employment goals of the employer. See e.g,,
Watson v. Fort Worth Bank & Trust, 487 U.S., at 997-999; New York City
Transit Authority v. Beazer, 440 U.S., at 587, n.31; Griggs v. Duke Power Co.,
401 U.S., at 432. The touchstone of this inquiry is a reasoned review of the
employer’s justification for his use of the challenged practice. ... thereis °
no requirement that the challenged practice be "essential" or
"indispensable" to the employer’s business for it to pass muster: this
degree of scrutiny would be almost impossible for most employers to meet, and
. would result in a host of evils we have identified above,

13Teal was decided subsequent to Beazer and lends additional support for the Beazer
footnote language as being mere dicta. See 457 U.S. 442.

14This statement in Wards Cove demonstrates that the "business necessity" discussion
in Beazer was not precedentlal
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490 U.S. at 659 (emphasis provided).
Wards Cove merged disparate impact analysis into cﬁsparate treatment apalysis in
- terms of burdens of proof and production.” See 490 U.S. at 656-60. The Wards Cove

majority édopt_ed the theory of disparate impact advocated by Justice O’Connor in the

plurality opinion of Watson v. Fort Worth Bank & Trust and the premise that disparate
impact analysis is "functionally equivalent fo [the analysis of] intentional discrimination,"'s

487 U.S,, at 987, The Wards Cove burden of merely producing evidence of some legitimate

reason for the discriminatory practice is a substantially lower burden than the previous burden

of proof that the practice is a business ﬁecessity.

Wards Cove’s merging of disparate impact and' disparate treatment analysis ignored
"the crucial distinctions"bgtween the two forms of ciﬁms." Watson, 487 US at 1002.
(Blackmmun, J., concurzing). Ina dispa}ate impa;:t ca;sé,. plaintiff must prove that

discrimination occurred in the test’s impact as part of its prima-facie case before the burden .

35 Tustice O°Connor proposed 2 major change in the allocation and weight of burdens
of production and proof for disparate impact cases that mimics those traditionally used for
disparate treatment, or intentional discrimination, analysis. See 487 U.S. 1002. See id. at
1004 (concurrence by Justices Blackmun, Brennan, Marshall)("the echo from the disparate-
 treatment cases is unmistakable.") Specifically, once plaintiff produces evidence of a prima
facie case through statistical evidence of disparate impact the burden of production shifts to
the employer to.show that its "employment practices are based on legitimate business
reasons" but plaintiff still maintains the actual burden of proof. (emphasis added, citing
Beazer). 487 U.S. at 998. This parallels disparate treatment cases where once plaintiff
produces evidence of a prima facie case, the employer has a burden of production "to
articulate some legitimate nondiscriminatory reason” but plaintiff still retains the ultimate
burden of proof. McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).

~ pastice O’Connor’s view of the purpose of disparate impact theory is wholly
inconsistent with that articulated in Griggs, that intent is irrelevant and that the effect of the
testing process is what is important.
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shifts to the employer. Then the employer must prove that the test is job-related and a
business necessity and therefore justified in spite of its discriminatory effects... Griggs, 401

U.S. at 431. By contrast, in a disparate freatment case, plaintiff need only demonstrate an

-
=

inference of disdimination, a minimal and not “onerous” prima facie case."” "ll‘exas Dept. Of ..
Community Affairs v. Burdine, 450 1.8, 248, 253 (1981). This causes the burden of

. producﬁoﬁ to shift for the emplojrcr to simﬁly a.rticﬁlate a legitimate nondiscriminatory reason
for the employer’s conduct. Plamnff still maintains the ultimate burden of provmg
discrimination.'® Id at 253-257. Thus,in a d1sparate impact case d1scr1m1nat10n has already
been proven when the burden shifts to the defendant whereas in a disparate treatment case
discrimination has not been proven, thereby justifying a less dcmandmg burden for the -
eniployer{ The violation alleged in a disparate treatment challenge focuses on the criﬁcai
element of intent, whilé‘ in disparate impact analysis z’nte;nt is wholly irrelevant. The critical
issue is the effect of the employment practice and whether it is a business necessity or an

"arbiﬁ'ary and unnecessary barrier” to employment. See 42 U.S.C. § 1981; Int’l Brotherhood

of Teamsters v. United States, 431 U.S. 324, 335-336, n.15 (1977); Watson, 487 U.S. at
1002 (Blackmun, J., concurring).

In a spirited dissent, four Justices of the Wards Cove Court led by Justice Stevens

"This minimal burden for the plaintiff in its prima facie case recognizes the difficulty
of proving intentional discrimination where direct evidence of intent may be elusive or subtle
and where inferential and indirect evidence may be all that is available, .1d.

181f plaintiff is able to prove discrimination then the employer’s burden in a disparate
treatment case is extremely heavy: it must show that it would have made the same business
decision even if the discriminatory motive had not played a part in its decxslon Price
Waterhouse v. Hopkins, 450 U.S. 228 (1988)
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e(v‘vho authlored: Beazer) charged that the Court was “[tJurning a blind eye to the meaning and
purpose of Title VII" and was "perfﬁnctorily reject[ing] a longstanding rule of law." 490 US
663 (Stevens, I, dmsentmg) The dissent explained that previous precedent had hcld that ‘the
employer’s burden in a disparate impact case was "weighty” and that busmess necessﬁy was
an affirmative defense which reqmred an employer "to justify the practice by explaining why
it is necessary to the operatidn of the business." Id. at 670-671“. The dissent stated tha;c it
was: |
astonished to read that the "touchstone of this inquiry is a i'eason:ed reﬁiéw of -
the employer’s justification for his use of the challenged practice...[TThere is no
requirement that the challenged practice be... essential’” ante, at 659. This
casual--almost summary--rejection of the statutory construction that developed
in the wake of Griggs is most disturbing." :
Id. at 671-72 {citations omittéd). Foreshadowing future developments in the law, the ch;ssent
stated that it wﬁs inappropriate for the Supreme Court to rej ect the Court’s longstanding
interpretation of‘Titlc VII even if it disagreed with it because "Congress frequently revisits
this statutory scheme and can readily coirect our mistakes _if we mmisread ifs meaning.” Id. at
672. |
Indeed, Wards Cove prompted a substantial correction by Congress in the Civil Rights
Act of 1991: |
The Congress finds that- |
(2) the decision of the Supreme Court in Wards Cove Packing Co. v. Atonio, 490 U.S.

642 (1989) has weakened the scope and effectiveness of Fede:al civil rights
protections;...

42 U.S.C. § 1981, Note, Congressional Findings. Congress focused on disparate impact in
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identifying 2 of the 4 purposes® of the Act:

(2) to codify the concepts of "business necessity" and "job related” enunciated by the .
Supreme Court in Griges v. Duke Power Co., 401 U.S, 424 (1971), and in the other .
Supreme Court decisions prior to Wards Cove Packing Co. v. Atonio, 490 U.S. 642 -
(1989); . ' ce :

(3) to confirm statutory authority and provide statutory guidelines for the adjudication
of disparate impact suits under title VII of the Civil Rights Act of 1964 (42
U.8.C.20003 et seq.); ‘

“t e

Id., Note, Purposes of 1991 Amendments.
With the CRA 1991, Cbngress codified the concepts of "business necessity”™ and "job-
related" first articulated Griggs v. Duke Power Co.:

An unlawful employment practice based on disparate impact is establistied under this
title only if- '

{i) a complaining party demonstrates that a respondent uses a particular employment

. practice that causes a disparate impact on the basis of race, color, religion, sex, or
‘national origin and the respondent fails to demonstrate that the challenged practice is

" job related for the position in question and consistent with business necessity; or
(ii) the complaining party makes the demonstration described in subparagraph (C) with
respect to an alternative employment practice and the respondent refuses to adopt such
alternative employment practice.

42 U.S. C. § 2000e-2(k)(1)(A)(ii){emphasis provided).
Moreover, the CRA: 1991 further provides that if disparate impact is not demonstrated,
 the employer shall not be "required fo demonstrate that such practice is required by business -

necessity." 1d. at § 2000e-2(k)(1)(B)(ii)(emphasis provided).

The use of "necessity” is not mere surplusage. See Dunn v. Commodity Futures

13Congress stated that the only legislative history that could be relied upon with
" 'respect to "construing or applying, any provision of this Act that relates to Wards Cove-
Business necessity/cumulation/alternative business practice” was that set forth in an
interpretive memorandum at Vol. 137 Congressional Record 8. 15276 (daily ed. Oct. 25, -
1991); 42 U.S.C. § 1981, Note, Legislative History for 1991 Amendment.
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Trading Com’n, __ U.S. _, 117 S.Ct. 913, 917 (1997) ("[L]egislative enactments s;hould not | _
be construed to render their provisions mere surplusage.”). The CRA 1991°s specific statutory -
. codification of "business necessity” and the burdens of proof and producﬁon const,:itﬁte an
unequivocal rejection of Wards Cove and the notion lth-at disparate impact anzilifs.is should ;
share tl:le éame burden shifting échemes as those used in Iintentional discrimination analysis.
See 42 US.C. § 20003—2(1:)(1)(A)—(B).2°,_
Federal courts interﬁreting the CRA 1991 hav;: appli’ed the heavier burdgn of Griggs m
requiring ﬁw employer to prove business necessity Wh'en a business practice causes a disparate
impact. See e.g., Bradley v. Pizzaco of Nebraska, Inc., 7 F.3d° 795 (Bth Cir, 1993); Garcia v,

. Woman’s Hosp. of Texas, 97 F.3d 810 (5th Cir. 1996) (disparate treatment and disparate '

impact have different burdens of proof); Hampton v. Borough of Tinton Falls Police Dep’t,

98 F.3d 107 (34 Cir. 1996) (disparate impact must be justified by business necessity);

Fitzpatrick v. Citv of Atlanta, 2 F.3d 1112 (11th Cir. 1993).

In Bradley v. Pizzaco, the court ruled that the CRA of 1991 "reinstated” the law as it
existed before Wards Cove. See 7 F.3d at 797. Ihc Court stated that under Wards Cove the

employer bore only the burden of producing evidence of a legitimate business justification,

29Congress imposed a burden of proof, rather than production, on the employer as
required by Griggs. Moreover, the selection of language "job related and consistent with
business necessity" rather than "business justification,” "legitimate employment goals of the

. employer" or "manifest relationship" are instructive of the weighty burden on the employer in

demonstrating business necessity, not one of a mere “justification” or "legitimate employment
goal." Walters v. Metropolitan Educational Enterprises, 1.8, _, 117 S.Ct. 660, 664
(1997)("In the absence of an indication to the contrary, words in a statute are assumed to bear
their *ordinary, contemporary, common meaning.’"} Congress also included an exception for
disparate impact cases involving illegal drug users (Beazer). See 42 U.S.C. 2000e-k(3). Even

after the CRA. of 1991, Beazer stands in a different category than the typical disparate impact
case.
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bﬁt that the CRA of 1991 retumned the burden of persuasion regarding business justification to

the employer. See id. "This burden is a heavy one" and requires the employer to show that

the practice has a manifest relationship to the job, a compelling need to maintain the practice, -,

and that theré is no alternative to the challenged practice. See id. at 798. Lik.e:,vise in

Fitzpatrick v. City of Atlanta, the court held that the CRA 1951 "statutorily reversed" Wards .

Cove on the issue of businesé necessity and that the employer "must demonstrate business
necessity in ofder to avoid liability." Id. at 1118-1119, n. 6 ("merely asserting the safety

.rationale does not suffice to prove the defense”, .employe'rs must ciemonstrate the "practice is
in fact reqﬁired....").

Under the Civil Rights !;_.ct of 1991, once disparate impact is showﬁ, an emplc‘ayer
must demonstrate that the employment practice is a Bus'mes's necessity. By contrast, the -
district court held that a_l showing that employment practices "signiﬁcaﬁﬂy serve, but are -

neither required by nor necessary to, the employer’s legitimate business interests” are
~ permissible, notwithstanding their hérshly disproportionate impact. COL 8.

B. SEPTA’s did not demonstrate the business necessity of its test.

SEPTA ne&er deﬁomﬂated the business necessity of its test: it simply articulated a
business purpose for i{s test that was not substantiated by the facts. The district court using:
the incorrect legal standards of Ward’s Cove held this to be enoﬁgh.

SEPTA implemented an aerobic capacity standard of 42.5 ml’kg (running 1.5 miles in
12 minutes), as a proxy for physical fitness and aerobic capacity. SEPTA’s articulated
business purpose was "to enhance ﬁe_ phyéical fitness, physical vigor and general productivity

of 1ts police force." FOF 38, COL 79. SEPTA further "believed that improving the physical
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ﬁtness_ of its poiice force was one-qf the best methods to achie\fe“ its goal of reducing crime.
FOF 38, COL 79.

Because the test has excluded 93% 6f all women who have apflied since i993,
SEPTA must demonstrate 'that it serves a geﬁuine business need; and is not an :’unneéessary z
barrier" for worr;en wishing to become transit police officers.

Prior to the irnplerﬁentation of Dr. Davis’s male SVOth pefcentile standard, SEPTA
transit police officers were already above average in.physical fitness. J.A., Vol. VII at 2041.
The implementation of Dr. Davis’s standards led to the exclusion of 93% of female class
member a'ppliicants.‘ and a reductién of the numt;er of women qverall on SEPTA’s police force.
- FOF 209. Indeed since 1993, _only four women have even passed its test as compz;r'ed to 416
men, thereby averaging less than one female pass per year. FOF 209.

In the year ﬁrecgdz’ng the implementation of SEPTA’s standards there was a 50 percent
reduction in crime stemming from the. i;npiementation of the zone system. JA., Vol. VI at
1686—1687, JA., Vol. VIII at 183-189.. With the tripling of the police force from
approximately 70 to 234 during the next six years and the concentrating of officers in a small
geographic scope where mpst crime occurred, crime continued to drop but much more _
gradually. Id, FOF 27, 57. |

Even though 6»0%. of the incumbent police force failed to meet the; acrobic capacity
standard at some time, FOF 182, there has nevér been a single instance of an incumbent
police officer who was uﬁable to satisfactorily perform his or her duties. J.A., Vo'l.‘II at 315;
T.A., Vol. IX at 2752; J.A., Vol. VII at 2209. Nor has thérc been loss of life, &amage to

property or harm to any individual stemming from an officer having an aerobic capacity
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below 42.5 ml/kg. _J.A,,‘ Vol I at 391-392. There is no evidence of an officer wﬂh an
aerobic capacity below 42.5 ml/kg ever letting a suspect escape in the course of a chase. Id.

By contrast, SEPTA promoted, commended and specially recogﬁized officers who did -
not pass the physical fitness test. FOF 256-259. SEPTA’s hiring of Officer T;'a;.cy Thomas, B
é‘fer the test was implemented even though ghe could not run 1.5 miles in 12 minuteé, is a |

" paﬁiculariy vivid demonstration ﬁy SEPTA of the lack of business necessity of its test. (T.A., |
Vol. IX at 2559-2578). Officer Thomas is in charge of defensive tactics training for all of
SEPTA’s officers, sefves on foot patrol when she is ndt'traiﬁjng officers and has been
commended for her police officer performgnce. JA., Vol.- IIT at 775-771, 786—787", 806.

Numerous courts ha\-re recogﬁzed the relevancy of satisfactory performance by
incumbents. See Griggs, 401 U.S. at 427; Aiberr;arle, 422 U.S. at 434; Blake v. Ciﬁ of Los
Angeles, 595 F.2d 1367, 1382 (5th Cir, 1979), cert. dgrﬁed, 446- U.S. 928 {1980)(evidence
that many male pélice officers were I;J':ed without using the pre-employment test "suggests

| thét ﬂxe practice is not essentiai to 'safe and efﬁcient‘ job performance"j; Legault v. aRusso,
842 F.Supp. 1478 (D.N.H. 1994) (test which included 12 minute 1.5 mile run for firefighters
was suspect because incumbent employees who did not pass the test demonstrated proﬁciency
on the job). -

This much larger workforce, which consis;ted of many people who could not meet
SEPTA’s standards but who ﬁad better than average physical fitness, Wés successful in
reducing crime. By SEPTA’s own assessment of satisfactory job performance of its officers
individually and of its over;all force’s success in reducing crime generally, 42.5 ml/kg has not

been shown to be necessary. The undisputed facts show that crime dropped independent of
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_ transit ofﬁcér aerobic capacity, undermining SEPTA’S "belief" that ado;ﬁting the m;ile 50th
percentile aerobic capacity standard was necessary’' to policing.

In confirming that SEPTA’s exclusiqnéry standards are ponethele.ss a genuine business.,_
need,ﬂthe standards of other law enforcement agencies with similar job tasks are also releva;nt. D
See Chrisner v. Complete Auto Transit, Inc., 645 F.2d 1251, 12.63 (6th Cir. 1981) (hiring
policies of comparable businesses may shed light on feasible a_ltematives); Blake v. City of

Los Angeles, 595 F.2d 1367, 1381 (9th Cir. 1979)(the standards of other police dcpértments

_that did not have height requirement were relevant to showing the lack of business necessity);

Officers for Justice v. Civil Serv. Comm’n, 395 F.Supp. 378, 383 -('N.D. Ca. 1975)(fact that
- other police forces had no physicai agility requiremént, and instead "reli[cd]. on academy
training to develop the physica}..condition'of the officers" made "defendants" burden
| particularly heavy" to show business necessity).

There was no evidence of a single'policé departtﬁent or law enforcement agency that
used an aerobic capacity apﬁ]ication standard equal (or even close) to that of SEPTA’s. JA.,
Vol. VIII at 2464. These other police and law enforcement agencies use their training
academies to | get officers physically prepared té perform their job. Moreover; many of these
departments handle more crime and more serious crimes than the SE?.TA- transit police. JA.,-

Vol IX at 2601, 2717; J.A., Vol. IV at 1232-1234.
The lack of business necessity of SEPTA’s fest is also demonstrated by the successful |

police officer careers of the named plaintiffs at other departments that do not use exclusionary

**These facts also call into question-whcther such standards were indeed even related
to the drop in crime.
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standards like SEPTA’s. Plaintiff Catherine Lanning was hired by the University of

Pennsylvania Police Department and was one of the first officers on the Department’s elite

L

tactical biéycle unit which patrols high crime areas at niéht. Plaintiff Lanning has receive'd' .
commendations for her outstandiﬁg performance. FOF 155. Plaintiff Altovisé ‘Lcﬁm waé
hired by the Philadelphia Police Deparﬁnent, has engaged in foot patrql in high crime éféas at
night, has assisted SEPTA officers in arresting suspects, and is cuﬁenﬂy on the list to be
promoted to detective. FOF 160. Prior to being rejected by SEPTA, Plaintiff Belinda
D.odson had been recognizéd for her heroic_: wdrk' iﬁ arresting an armed suspectr and she had

served in law enforcement for 10 years. FOF 166. Plaintiff Lynne Zirilli was recently hired

. by the Philadelphia Police Department. FOF 173.

SEPTA was well aware that its standards had a severely disparate impact upon women,
but it never considered less discriminatory alternatives to the test as required by the

Guidelines. FOF 220; 29 C.F.R. § 1607.3 Before using a test that has an adverse impact,

the employer has "an obligation pursuant to the Uniform Guidelines to explore altemnative

_procedures and to implement them if they have less adverse impact...." Officers for Justice v.

Civil Ser‘}. Commissioners, 979 F.2d 721, 728 (Sth Cir. 1992) (emphasis in original); See also

Brunet v. City of Columbus, 1 F.3d 390,412 (6th Cir. 1993), cert. denied sub nom Brunet v. -

Tucker, 510 U.S. 1164 (1994) (employer is "obligated to conduct its own investigation of

viable alternatives with lesser or no impact on the female applicants" and there was 1o

showing that the City of Columbus explored alternatives thereby constituting error). This
failure by SEPTA alone mandates relief.

It is noteworthy that SEPTA’s experts have relied upon less discrjmixiatory alternatives
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in other contexts, Three years prior to recommending the 12 minute 1.5 mile run for SEPTA;
Dr. Davis conducted a study of 150 police officers in Florida in which he concluded that the -
12 minute 1.5 mile run was 7ot related to successful performance on job related tasks. JA., 1.
Vol. IX at 2774. Dr. Davis concluded in the study that the 1.5 mile run was not an importan;t |
screening.measur—e for applicants, 1d. Moreover, Dr. Davis showed that there were at least
five other i)hysicai criteria that. were significantly related to successful performance as an
officer and that these alternative criteria did not havc“ a disparate impact upon female |
applicants. Id. | |

SEPTA expert Dr. Moffatt testified that he never uses a 1.5 mile run in developing
- tests for police officer applicants and incumbents and prefers alternative tests that more.
approximate the actual tasks of the officer. J.A., Vol. VII at 2206-2207. 'Morem}‘er, in Dr,
Moffatt’s simulation of what SEPTA described as the critical job task‘ of pursuiﬁg anci
apprehending a suspect, an ofﬁcer with zn aerobic capacity of 35 mlkg successfully
completed the task. J.A., Vol. VII at 2210-2211. This officer’s successful performance |
demonstrates that SEPTA’s cutoff of 42.5 ml/kg is not a business necessit;f. Dr, Moffatt’s
laboratory simulation further repudiates the business necessity c;f 42.5 ml/kg since people |
ranging from 36 to 58 ml’kg successfully performed; f‘OF 340.

Finally, SEPTA expert Dr. Norman Henderson testified tﬁat he had developed a
physical abilities test for pbiice officers that had n;) adverse impact. J.A., Vol. VIII at 2265-
2266. Thus, SEPTA’s own experts have demonstrated that therc are less discriminatory

alternative police tests and SEPTA failed to adopt them in violation of the CRA of 1991. 42

U.S. C. § 2000e-2(K)(1)(A)(); See also, 29 CER. § 1607.3
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Tile district court réjectcd the argument tﬁat evidence of SEPTA incumbents and
incumbents .of all _other police departments whose officers were performing saiisfactarily
without meeting such rigorous standards was relevant to the issues éf business necessity anc.i w
job-relatedness. COL 78-83. The court stated that an employer carmot be ‘Do{n;d bj' the |
standards met by incumbents or other departments or else it could never improve the
"efﬁmency“ of its workforce. See id. "This result is not required by T1tle VII and would, in
application, prevent employers from improving the performance of 1ts workforce,” COL 82
Thus, the Court reln_as upon SEPTA’s articulated "landable" purpose as satisfying the business

necessity standard. COL 79 This may have been sufficient under Wards Cove, but is

. inappropriate under the CRA 1991,
The district court’s conclusion misapprehends the purpose of Title VII disparate impact
' analysm Whena testing mechanism has a dlscnmmatory impact, it must actually measure

skills that are necessarily related to the job. See Griggs, 401 U.S. 424 Dothard 433 U. S

321; Teal, 457 U.S. 440; Civil Rights Act of 1991, 42 U, s.C. 2000e-2(k)(1)(A)(3). Standards
that "generally would improve the overall quality of the work fo;ce" were rejected in Griggs, .

401 U.S. at 431 (where incumbents who did not meet the standards performed satisfactorily)

and in Albemarle, 422 U.S. at 428, 431 ("certain verbal intelligence" level is discriminatory
since it was not "predictive of or significantly correlated with important elements of work
behavior which comprise or are relevant to the job or jobs for which candidates are being

evaluated."). Likewise, in United States v. Virginia, 518 U.S. 515 (1996) the Supreme Court

rejécted the argument that women would "downgrade" military training school adding that:

More recently, women seeking careers in policing encountered resistance based
on fears that their presence would *undermine male solidarity’; deprive male
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partners of adequate assistance, and lead to sexual misconduct. Field studies
did not confirm these fears.

518 U.S. at 542, 544 (citations omitted),

..‘
=

~ The district court never required SEPTA to meet ifs burden of demonstrating business *
necessity finding instead that SEPTA’s articulated "legitimate business purposes” were
' enough. On the extensive record before ﬁs Court, SEPTA could ﬁot meet the CRA 1991
“burden of busines# necessity and thus, the district court’é decision should be reversed. See
| Bradley v. Pizzaco of Nebraska. Inc., 7 F.3d 795, 797 (when similar error was made, court
| reversed because the record was extensive anci couﬁ did ﬁot want to further delay a remedy
to plaintiffs by remanding the case).

C. The Court erred asa matter of law in subjecting SEPTA to a wesakened burden
for demonstrating that its test was job-related.

The district cowrt applied an erroneous standard for job-relatedness by not subje;ctiﬁg
SEPTA’s justifications to the level of scrutiny demanded by the CRA. 1991. The district
court argued that "more recent Supreme Court cases" do not require an ekacting analysis when - |
showing job-relatedness, citing to the Watson plurality opinion:
o “In Watson, the Supreme Court explicitly seld that *[o]ur cases make it clear that
- - employers are not required, even when defending standardized or objective tests, to
introduce formal *validation studies’ showing that particular cntena predict actual on- -
the—;ob performance, 487 U.S. at 997" .
'COL 23 (emphasis provided). The district court further assumed that if employers introdude

validation studies they need not comply with technical requirements of the Uniform

Guidelines. COL 23-25. The court used the Watson plurality opinion to allow scientifically

- 22Gince the Watson plurality argued that the employer’s burden was only one of
production rather than proof, it follows that formal validation studies might not be necessary
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flawed studies; however, Watson is not controlling law (if it ever was).

With the CRA 1991, the burden shifting premise of Watson and Wards Cove  was

expresély rejected. See 42 U.S.C. § 2000e-2(k)(1); 42 U.S.C. § 1981, The CRA_‘1991 W

: reinstated the empléjer’s burden of proof (not production) and of showing tha;t'the ;test was -

" job related Vfor the positioﬁ in question and consistent with business necessity.” 42 |
US.C. § 20006-2(k)(1)(emphasm provided). |

In reinstating the Griggs standards, the CRA 1991 mandates a clear shcwmg that a

practice is Job-related and makes the Guidelines a significant factor in determining the issue

of job-relatedness. See Griggs, 401 U.S. at 433-34 (Uniform Guidelines were developed to
* assist employers in determining whether their employment tests are in fact "job-related"), See ,_

also Albemarle, 422 U.S. at 430-31 citing 29 C.F.R. § 1607.4{c) ("The message of these

Guidelines is the same as that of the Griggs case--that discriminatory tests are impermissible

unless shown, by professionally acceptzble methods to be job-related”) Gonzales v. Galven

151 F. 3d 526, 529, n. 4 (6th Cir. 1998) (test with adverse impact is considered
. "discriminatory” unless it is "validated" in aqcé:dance with the Guidelines)..
Griggs relied specifically on the Guidelines provision that requires:
that the test is predictive of or significantly correlated with important elements
of work behavior which comprise or are relevant to the job or jobs for which
candidates are being evaluated.

Griggs, 401 U.S. at 434, n. 9, citing 29 C.F.R. § 1607. 4 (¢). As the Court in Griges stated,

"[s]ince the Act and its legislati#e history support the Commission’s construction, this affords

to satisfy this rather minimal production burden. |
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good reason to treat the guidelines ascexpressing the will of Congress."” 401 U.S. at 434,

Thus, the district court’s reliance on the weakened "job-relatedness” requiremeht set

forth in the Watson plurality is error. The basic premise of Watson’s plurality opinion of an -_

employer’s minimal burden of production on the job-relatedness question w_asostoundly rejected
in the CRA 1991, by _G_gggg and the Uniform Guidelines.

I the district court had required that SEPTA meet the proper legal standard for
demonstrating job-relatedness as set forth in the CRA of 1991, SEPTA would have failed to
| meet that burden. SEPTA did not pfove by professio;xally acceptable methods that its cutoff
of 42.5 ml/kg actually "is predicﬁv;' of or significantly correlate& with important elements" of

+ the transit officer job. QGuidelines, 29 C.F.R. § 1607.4(c); Griggs, 401 U.S. at 434, n.9. The

evidence of successful incumbent performance, the expert studies and the success of other
~ departments across the country in reducing crime without using such an exclusionary standard
cannot be ignored.

D.  The district court failed to apply the requisite helghtened standard for job-
relatedness and busmess neccs&ﬁ :

The. district court applied an erroneous legal standard with respect to SEPTA’s blnden
of showmg that its test is Job-related A helghtened burden of proof is required where there is

severe disparate 1mpact, post hoc validation tests, low correlations or overemphasm on one

* An employer who does not follow the Guidelines "must articulate some cogent
reason for doing so and generally bears a heavier than usual burden of proving job-
relatedness." Contreras v. City of Los Anpgeles, 656 F. 2d 1267, 1281 {9th Cir. 1981), cert,
denied, 455 U.S. 1021 (1982); United States v. City of Chicago, 573 F.2d 416, 427 (7th Cir.
1978); Berkman v. City of New York, 536 F.Supp. 177, 208 (E.D.N.Y. 1982), aff’d, 705 -
F.2d 584 (2nd Cir. 1983). As will be discussed infra, SEPTA’s cutoff of 42.5 mVl/kg did not
meet this higher burden. '
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aépect of job performance. In this case all factors existed thereby nccé_ssitating an
substantially heavier burden of proof for SEPTA. In this section we demonstrate the

™

significance of the poﬁrt’s legal error. In Section II, infra, we address the equally imﬁortaz_lt X
issue tha’;, as a factual matter, S'EPTA never met its burden, h |
The Court concluded that SEPTA’s test had é severe adverse impac{ upon women.
COL 17 The test excluded 93% of all female applicants during the Lanning class period.*
: FOF 213 This is a near total exclusion of women. o
When the disparate impact is severe as in this.ca‘se, there is a higher burden on the 7

- employer to show job-relatedness and business necessity. See 29 C.FR. § 1607.143(6). See

- also Clady v. City of Los Angeles, 770 F.2d 1421, 1431 ("As a general principle, the greater

the test’s adverse impact, the higher the correlation which will be required."); Brunet v, City

of Columbus, 642 F Supp. 1214, 1249 (S.D. Ohio 1986), appeal dismissed, 826 F.2d 1062

(6th Cir. 1987), cert. denied, 485 U.S. 1034 (1988); Dickerson v. U.S. Steel, 472 F. Supp.

1304, at 1350 (E.D. Pa. ’1 978) (Newcomer, J.) ("where the impact is quite se'vere, that factor
would weigh heavily agaiﬁst use of the tests™). | | |

Once SEPTA’s test was chéllenged legally, SEPTA attempted to correllate performance”
on the test with performance on the job as a police officer. Su;:h post hoc tests are to be |

closely scrutinized due to the danger of non-objectivity. COL 21; Albemarle, 422 U.S. at

. **This disparity is 5.06 standard deviations with a p-value of 1/100,000 likelihocd that
this disparity was due to chance, Disparities of more than two or three standard deviations are
deemed to establish a compelling case of discrimination and rule out the possibility that the
numbers were reached by chance. Hazelwood School District v. United States, 433 U.S, 299,
308, n. 14 (1977); See also, Rivera v, City of Wichita Falls. 665 F.2d 531, 536, n.7 (5th Cir.
1982) ("a compelling inference of discrimination" is raised at two or three standard -
deviations). '
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453, n 32, SEfTA’s defense expert, Dr. Bernard Siskin, condu;:ted a battery of statistical

correlations in an effort to establish a correlation between aerobic capacity and arrests by
officers, but he was only able to find weak statistical éorrelatfons with little practical

| signiﬁcance. N

All experts agreed that the éoxrelaﬁoné between aerobic capacity and arrests by officers
were "low". COL 57-58; J.A., ;\/'ol. II at 543; J.A., Vol. XII at 3524-3525, 3582, When
statistical correlations are low, the testing mechanism requires a higher levél of scrutiny to
meet jo‘b—rel-atedness and business necéssity rcqx:irements. See 29 C.FR. § 1607.14B(6);
Clady, 7?0l'F.2d at 1431-32; Dickerson, 472 F. Supp at 1349 (ED. Pa. 1 978).

SEPTA’S test bars applicants on the basis of one trait -- aerobic capacity -~ without
consideration of othex; skills and abilities that they may bring to the job. Many of these
candidates may have had better overall qualifications than candidates who were ultim-ately
hired. Be_cause the test excludes ail other skills and abilities from consideration, it is must be
subjected to close;r scrutiny. See 29 CF.R. § 1607.14]3(6); Firefighters Inst. For Racial

. Equality v. City of Sf. Louis, 616 F.2d 350,359 (8th Cir. 1980); Brunet, 642 F. Supp. at 1249

(court criticized test because it "underweighs certain abilities that were thought to be

important by firefighters."); Officers for Justice v. Civil Serv. Comm’n, 395 F. Supp. 378,
384 (N.D. Cal. 1975)7(test was invalidéted in pax;t becanse its prdponeﬁts had . |
"disregarded...other skills such as teamwork, intelligence, judgment, patience, and verbal skills
as more important aids to patrol officers in emergency situations.") |

Despite the existence of thes_e factors, the district court failed to reqpire that SEPTA

meet a higher burden of proof.
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I SEPTA failed to demonstrate the Job-relatedness of its cutoff of 42.5 ml/kg

A. A cutoff score must be justified by empirical data,

Under the proper legal standards of the CRA of 1991 ancl even under the weakened
legal standards éf Ward’s Cove used by the district court, SEPTA faiied to dénic;ﬁgu'ate thc; “
job relatedness of the specific cutoff of 42.5 ml/kg. Plaintiffs do nét éontest the district -
court’s ﬁndmg that aerobic capacity is a relevant factor in the hn-mg of police ofﬁcers

. However, the d1str1ct court erred in ﬁndmg that SEPTA demonstrated that the cutoff of 425
- ml/kg was job-related to the transit police officer position. COL 26-27, 31.‘ Specifically,
SEPTA never proved the Jevel of aerobic capacity that was needed to su@cessfully perform the

. job of a SEPTA transit police ofﬁcer. The question is not whether police need to be -
phyéicauy fit to perform their jobs; rather, it is what Ievel of physical fitness is necessary to
do the job successﬁ:dly".,

" The Court foﬁnd that SEPTA’s test of aerobic capacity was used as a "construct" of

| fitness that was linked to the ability to perform successfully as a police officer.* FOF 126-
128. When a "construct" of job pérforﬁzance (e.g., acrobic capacity) is used in Iieu of
measuring actual performance on a job task {e.g., éhasing and capturing a fleeing person), the -
Uniform Guidelines and caselaw require empirical evidence that the éonstcuct being measured .
is actually related to the wo;k perfofmance.. 29 C.ER. § '1607.,14(13)(3); See Guardians Ass’n

v, Civil Serv. Comm™n, 630 F.,2d 79, 92 (24 Cir. 1980')‘ Not only must the "construct” be

linked to actual perfoi'mance but it must be linked to the level of performance necessary to do

25The Court found that the mandatory 12 minute 1.5 mile run was not a job task that a
SEPTA transit officer was expected to do. FOF 125; J.A,, Vol. IT at 374-375. ‘
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the job. See id.

A cutoff score "should normally be set so as to be Vreasonable and consistent with
normal expectations 6f accef:tabie proficiency within the workforce.” Guidelines 29 CFR § +
1607.6. See Bumev v. City of Pawtucket, 559 F. Supp. at 1094, citing 29 CFR. § 1607.6H "
‘a {cut-off score on a battery of phyéical tests was "fairly arbitrary and ... not deﬁved gither from
the results of the validation study or from any meaningful assessment of the ‘minimum Jevel
for succcssﬁﬁ job pe;'formance."); A@rﬁ, Evans v. City of Evanston, 695 F. Supp. 922, 628-

929 (N.D. IiL 1988), vacated and remanded on other grounds, 881 F.2d 382 (7th Cir. 1985)

- (invalidated cut-off score); Thomas v. City of Evanston, 610 F. Suiap. 422, 431 (N.D. IiL
1985)(invalidated test where incumbent'police officers who could not pass were not shown’ to
be performing incompetently).

The district court found that if aerobic capacity is related to the job, more of that skill
is bétter. COL 75. However; the employer must "justiffy] the conclusion that possession of
more of a particular ability is...better....[IJt niay_well be true that a firefighter requires enough
of a particular ability to do the job well, and that any more of thatk ability is merely

.redundant." Brunet, 642 F. Supp. at 1249,

Here the evidence demonstrated that incumbeﬁts who could not meet thxs test
performed successfully. Further evidence from other urban and transit police departments
including those with officers who patrol on foot show the lack of job-relatedness of the
| specific cutoff score. Most important, as discussed below, SEPTA’s experts cou}d not justify

the 42.5 ml/kg cutoff.

B. Dr. Davis’s work shows there is no relationship between 42.5 ml/kg and the
SEPTA transit police officer job. - '
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Prior to lLitigation, SEPTA did not conduct any sfudy to determine wﬁether the level of
SEPTA’s construct of aerobic capacity, th;: 12 minute 1.5 mile test, was related to successful .
job performance. Dr. Davis had published a study of 1‘50l metropolitan éoliée_ of:ﬁccrs that g_’
showed that the 1.5 mile nm did not correlate significantly with successful pe;:i:ormance on— "
simulated job tasks including a foot pursuit énd app.rehend. task, J A Vol. IX at 2774; J.A., |
Vol. VII at 2032-2033. This study was conducted for the express Iﬁurpose of examining
incuml.a-ant police officer performance, 'establisiaing accéptable performance levels and :
"establishing a physical performance examination useful for tesﬁng applicgnts and
lincumbents.“ JA., Vol. IX at 2774; FOF 117. Dr. Davis’s study showed that there was no
- Significant rélationship between the 12 minuté 1.5 mile run and "work-related" tasks,
including the foot ptﬁ:suit of a fleeing suspect. J.A., Vol. IX at72774. Dr. Davis never
conducted any sfud’y of SEPTA incumbent officers to show that a 12 minute 1.5 mile run was
job-relatf{d to counter his finding that it was not. J.A,, v~f’ol. VII at 2039.

The district court held that Dr. Davis’s cutoﬁ' was "readily justifiable” in that he had’ |
relied upc;n a study in the Anne An_mdel County, Ma'ryland Police Department. COL 28.
Holwever, there was no evidence that the Anne Arundel study was properly validated or that
there was proof that performing a 1.5 mile run in 12'minutés correléted with successful police’
officer performance. J.A., Vol. VI at 1898. | |

The Couxl‘trrecognizcd that Dr. Davis’s validation study did not sﬁtisfy all the standards
of the Guidelines. COLl 30. Dr. Da;visrdid not Justlfy this cuteff with empirical data even
though he expecte& the test would have a disparate impact upen women. J.A., Vol. X at

3115; 1.A., Vol. VII at 2046-2047; J.A., Vol. VIII at 2271-227i; J.A., Vol. at 603-606.
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SEPTA incumbent officers (SMEs or subject matter experts) wﬁo had 100 years of collective °
police officer experience reported to Dr.- Davis that they could be expected to run a mile in
full gear in about 11.78 minutes in the performance of tﬁeir duties, a running timg"of 15 o
minute 40 seconds 1.5 mile run without gear® FOF 70, J.A., Vol. VIL at 2056; JA, Vol
VI ot 2431-2433. |
Disrega.fding the SME recommendations and his Florida research, and wiﬂmut any

empirical support, Dr. Davis recommended a cutoff that was equivalent to the 50th percentile

for men aged 20-29 and did so using his "intuition” as "part of the process."” J.A., Vol. VII

at 2050, 2071; see Harless v. Duck, 619 F.2d 611, 616 (6th Cir. 1980}, cert. denied, 449 U.S.

872 (1980) (invalidating a test devélo;:ed through an "“intuitive process” of assessing types and

levels of physical performance to be tested for employment as police officer); Brunet, 642 F.

Supp. at 1249 ("‘Anecdqtal evidence regarding the speed at which firefighters must work is not
sufficient to justify a timed, competitive examination. There must be systematic evidence

based upon a job analysis....[F{]ard evidence...is necessary to justify an examination with

?$This is the approximate level required by the DEA after training. J.A., Vol. VII at
2464, - : S

. 27The Guidelines require that cutoff scores be based on objective, scientifically valid
data, not "intuition."” 29 C.F.R. § 1607.14(D)(6). Dr. Davis’s selection of the male average
based on his intuition is particularly disturbing in light of his testimony, which revealed biases
and stereotypes about women. Dr. Davis testified that anyone with initiative, ambition and
gumption could meet the cutoff. J.A., Vol. VII at 1932. According to Dr. Davis, women do
not have the same problem-solving abilities as men and women do not use failure as
. positively as men in the physiological context. Id. at 2053, 2072 Dr. Davis believes that it is
part of the “natural order® of things that men surpass women in all physical abilities with the
exception of flexibility. Id. at 2075. In Dr. Davis’s recommendation to SEPTA regarding the
appropriate cut-off score, he stated: "Without guestion, considerable justification could be
advanced that police officers should represent the epitome of fitness, however, such an
approach would effectively eliminate all females from the field." J.A., Vol. VII at 2417.
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adverse impact").

The cvidencé at trial amply demonstrated successful performance by officers with less -
than 42.5 ml/kg aerobic capacity. No officer with less than 42.5 ml/kg aerobic _caléacity "
'i:hysicallly failed to successfully perform on the jpb., J.A., Vol. 11 at 315; J.A.., ‘Vol. IX at
2752; J.A.’, Vol. '\;711 at 2209. Ti:lere has been no loss of life, harm to an indiﬁdual,. or
damage to property due to an officer’s lack of the 42l.5 ml/kg/mm aerobic cépacity. JA.,

Vol. II at 392. Most ixnéoftant, there was no evidcncé of an officer failing to apprehend a
suspect or providing effective backup or assistance to another officer because of not having
enougil aercbic capacity, |

Finally, Dr. Davis testified that structural firefighting requires higher absolute levels of
aerobic capacity than law enforcement. Dr. Davis re'commende-d‘a 33.5 ml/kg cutoff for
Chicago firefighters based on a job performance study that proved satisfactory performance
for the: Chicago firefighters at that level® J.A., Vol. VII at 2038-2039. A 33.5 ml/kg cutoff

correlates to a 1.5 mile ruxmmg time of about 15 minutés_40 seconds, which is equivalent to

what. the SEPTA SMEs recommended. LA., Vol. VIII at 2466.

C. Dr. Moffait’s studies support a lower cut-off score.

Dr. Moffatt defended SEPTA’s 1.5 mile run, but in another case he testified that he
did not believe that a 1.5 mile run is job-related to a police officer job. J.A., Vol. VII at
2182-2183. Dr. Moffatt develops physical testing for police officer applicants and incumbents

and does not include a 1.5 mile run or an aerobic capacity test. Dr. Moffatt prefers tests that

84 33.5 ml/kg aerobic capacity corresponds to approximately the 39th percentile for
women ages 20-29 and thus would not have nearly the disparate impact upon female
applicants as SEPTA’s test did. J.A., Vol. VIII at 2466.

43




reflect the actual job tasks of a police officer. J.A., Vol VII at 2185-2186. Dr. Moffatt
testified that it was possible to develop a test that would not disproportionately exclude female _

-

applicants and would sele.ct lpolicc officers who were capable of doing the job at the end of 5
training period. J.A., Vol. VII at 2207. o |
Based on Dr. Moffatt’s laborator'y research thaf showed that people with a higher
aerobic capacify have 1ﬁore reserve strength af'the end of run, FOF 342-347, the district
court upheld SEP’fA’s 4‘2.5.m1/kg cutoff, stating that individuals with lower aerobic capacity
would be "Iessra;olc“ to engage in combative situations after-a run. COL 73. However, Dr.
Moffatt’s resea}:ch never demonstrated what Jevel of aerobic capacity was necéssary for
. satisfactory perforinance. Dr. Moffatt adrr;itted that'his expertise does not include- an ability
to determine a "cutoff" score. JA., Vol. VII at 2184-2185. He also testified that his studies
did not measure the level of performance that was necessary for the SEPTA transit job and
that he was not aware of any evideﬁcc showing that police officers with less than a 42.5
ml’kg would be unable to perfom successfully. T.A., Vol. VI at 2217-2218. Significantly,
Dr. Moffatt’s study shows that people with aerobic capacities as low as 35 ml/kg were able to

successfully perform in SEPTA’s worst case scenario.

1. SEPTA’s simulation included only one woman.

Dr. Moffatt worked with SEPTA to develop a worst case scenario that a SEPTA
officer might face in the course of his or her duties. Dr. Moffatt then had SEPTA officers

run the worst case scenario as they would in the course of their duties in order to determine
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the speed that a typical SEPTA officer would have to run.*® FOF 331-332; J.A,, Vol. VII at

2209, However, Dr. Moffatt’s pace was based on a predomihataly male sample and included

only one female® LA, Vol. VII at 2210-2211. See Albernarle, 422 U.S. at 435-436, citing

Guidelines, 29 C.FR. § 1607.14(B)(4), 1607.5(b)(1), 1607.5(b)(5) (studies must be

representative). The average aerobic capacity of the baseline sample was 44 ml/kg and the

average length run was 187 seconds. J.A., Vol. VII at 2211; FOF 339. Naturally, if one uses

a fnale group to establish the necessary baseline pace for SEPTA officers, it is not surprising
that one would conclude that an average male aerobic capacity leve__lu is what is necessary for
the job. That reasoning is circular rather than scientific. Dr. Moffatt’s simulation féiied to
- create a baseline which was representative of the group of qualified male and female police

officers,

2. The SEPTA Simulation supported aerobic capacity level of 35ml/kg,’

The only woman in Dr, Moffatt’s SEPTA simulation, Sgt. Santiago, had an aerobic
capacity of 35 mb/kg. She successfully performed the worst case scenario simulation, thus
demonstrating that an officer with at least an aerobic capacity of 35 mlkg was able to

" successfully perform the job as SEPTA wanted® I.A., Vol. XII at 3454-3455,

29This "worst case scenario” was based on an actual SEPTA incident. However, the
actual incident differed from the simulation in several respects. The actual incident involved
a vendor dispute with a short scuffle with the passenger. The officer in this incident did not

run and was assisted by several officers who arrived on the scene. J.A., Vol. XII at 3456-
3459. '

*%The sample also included only SEPTA management personnel, rather than transit
officers as the Guidelines require. '

31SEPTA excluded the performance time of an officer who it believed did not perform
at an acceptable level and only included those officers who performed acceptably. J.A., Vol.
VII at 2212. :
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3. Léboratog Simulation supported éerobic capacity level of 36ml/keg.

Dr. Moffait devised laboratory studies where he required subjects to run a simulation
of SEPTA’s worst case- scenario at the SEPTA officers’ baseline pace and then perform an‘ | W
" anaerobic task. FOF 331, 340-346. Thjs baseline paée was de-siglied as the aé;éeptable Ieve;l
of perfdrmaﬁce by SEPTA. FOF 331, 339. The studies included 95 individuals with aerob.ic

capacities ranging from 36 to 58 ml/kg.”> FOF 340. Every péréon in the study was able to

| mn at the m_andated }SEPTA baseliﬁe pace and successfully perform the simulated anaerobic
task, T.A., Vol. VII at 2215..

Given that people with aerobic capacities of 36 ml/kg were able to sﬁccessﬁzlly
- ?eﬁom the SEPTA deéigngd worst case scenario, Dr. Moffatt’s laboratory study fully
supports an aerobic capacity of 36 mlkg according to SEPTA’s standards of acceptable
performance.®® Consequently, whatever might be said abdut' SEPTA’s articulated goal of
wanting to raise its standards above historical levels, Moffatt’s ;tudy reflects the acfual'

performance SEPTA is now seeking since the baseline pace and simulated tasks incorporated

SEPTA’s designated performance standards.

D. Dr. Slslcn s studies do not supgort SEPTA’s cutoff of 42.5 mI/kg as bemg
critical fo successfiil police officer ;_aerformance :

32The 50th percentile of aerobic capacity for women aged 20-29 is 35.2 ml/kg/min.
- J.A., Vol. VIII at 2476. Thus, even the laboratory simulation was based on a group where the
- lowest aerobic capacity was just above the female average. Little can be predicted, then, of
the abilities of people with less than a 36 ml/kg/min aerobic capacity since they were not even
tested.

3A still lower level may have been sﬁpported if people with an aerobic capacity of
less than 36 ml/kg had been included.

3The United States addresses in depth the flaws in Dr. Siskin’s statistical studies. We
join in those arguments but for judicial economy do not restate them herein.
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1. Dr. Siskin’s correlations were too low to establish practical mggﬁcanc

as a matter of law,

Dr. Siskin’s post hoc studies do not demonstrate what level of ae‘robic capacity an

%
Py

officer must have in order to perfonn the job to SEPTA’s satisfaction. Statlsthal correlatlons

must be shown not just to be statistically significant, but to be "practlcally" sxgmﬁcant FOF

267, n. 6 Practical sxgmﬁgance means that the correlations are high enough to describe
something meaningful and predictive, Dr. Siskin admitted that the dorrelations he developed

| 'welre'low and "not a very good predictor” of performance. J.A., Vol. 3524-3525, 3582. The

-highest correlati_on that Dr, Siskin reported on a test event basis (which he described as the

appropriate way td.analyze the data) was +0.107 and on an officer event basis was 0.22,%

- COL 57-58. Cotrelations this lov% have routingly been rejected by thé courts, See e.g.,

Clady, 770 F.2d at 1431-32; Dickerson, 472 F. Supp. at 1349 (E.D. Pa. 1978) (rejecting test

as not job-related where all correlations -- including correlations of up to .274 -- are
statistically significant but fall below .30 and therefore have no practical significance); Brunet

- v. City of Columbus, 1 F.3d 390, 410 (6th Cir. 1993)(test for ﬁréﬁghters), cert. denied sub

nom, Brunet v. Tucker, 510 U.S. 1164 (1994)(same); Boston Chapter, N.A.A.C.P.. Inc. v,

Beecher, 504 F.2d 1017, 1024 & n.13 (1st Cir. 1974)(§am§); cert. denjed, 421 U.S. 910

(1975); Zamlen v. City of Cleveland, 686 F. Supp. 63 1‘, 649 (N.D. Ohio 1988)(correlation of

42 or above for firefighter position), aff’d, 906 F.2d 209 (6th Cir. 1990)(en banc), cert.

denied, 499 U.S. 936 (1991).

*Dr. Siskin speculated that if he had conducted an analysis that had controlled for
what is known as restriction in range the correlation would have been as high as .33. COL
58; LA, Vol. VI at 1771-1773.
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The danger of relying on SEPTA’s correlations as demonstrating practical significance
is shown by the fact that the aerobic capacity of incumbent officers with the:highest total
arrests at SEPTA was 33 ml/kg. J.A., Vol. XI at 3396, J.A., Vo;. VI at 1836. In addition,

. ok
individuals with an aerobic capacity of 33 ml/’kg made more arrests for serious crimes than

individuals with an aerobic capacity of 44, 45 and 46 inl/kg. J.A.' Vol. VI at 1837.

2. The faﬂure to include enough women in the studles increases th
w :

Dr. Siskin’s studies were based on a sample of 95% men and 5% women. J.A.; Vol
VI at 1823, Given the known physioclogical differences between the groups the failure to
incluée women renders the study useless. Wornen as a group have only 70% of the aerobic
capacity of men as a grc-'up.s"’r Thus, the study can oxly tell about the performance of men.
‘_There is absdlu’sely lno stétistical information that shows the correlation, 1f any, betwee;;l
aerobic capacity of women and arrest ratesj ﬁe Supreme Court has emphasized the

importance of including mémBers of the group who are disparately excluded in studies which

are used to validate the test. See Albemarle, 422 U.S. at 435-36, citing Guidelines, 29 C.F.R.

1§ 1607.14(B)(4), 1607.5(b)(1), 1607 5()(5). In Albemarle the Court tejected a validation

study in a disparate impact case involving race which included only 4% blacks See 422 U.S.

at 430, 435-36. See alsg Burney, 559 F. Supp. 1089, 1102, citing 29 C.F.R. § 1607.14B(1)-

(4) (validation study insufficient to justify a hiring practice if based on sample which was "too

scanty and could not fairly be Said to be representative of the population to be stﬁdiad").

*For example, the aerobic capacity of a male with an average level of physical fitness
as measured by aerobic capacity would be equivalent to a woman with a superior level of
physical fitness for her gender. LA., Vol. IIl at 912-914, 941-944,
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3. The perpetrator analvsis demonstrates that an officer’s aerobic capacity
does not have to be equal to that of the perpetrator.

| SEPTA.attempted to estimate the aerobic capacity of alleged crunmal "perpetrators” by
es;t'imating their aerobic capacity based on that of army recruits of the same age?‘g"en&er and " .
race.”’ FOF 314. 'f[‘hus,‘ SEPTA estimated that tﬁé average criminal’s aerobic capacity was 48
nﬂg and that oniy 27% had less than 42.5 mb/kg. FOF 315. The Court then cénch:ded that
~ "it is beyond cavil that SEf’TA officers, if possible, should be as physically fit as, if not more
fit, than the perpe&étors." COL 65. ’lzhe court evidently beiieved that if most criminals ére_
young males then only persons vnth the acrobic capacity of 2 young male could beISEPTA
transit police officers. Under this test, of course,. virtually all women would. be excluded from
law enforcement.

‘Even putting aside the disnzrﬁing effect of this remarkable concluéion, SEPTA’S own
dafa_ undermines the court’s conclusion, Officers with aerobic capacities of 33 ml/kg made
the most arrests (including more arxests for seriéus crimes) than those with 44, 45 and 46

mbkg. J.A., Vol. VI at 1833-1837.

4,  The commendations, promotions, and other special awards demonstrate
nothing about the cutoff score,

The district court also relied on SEPTA’s study that it gave more commendations,
- promotions and other special awards to officers with éerobic capacities above 42 ml/kg.  This
study was flawed in four ways. First, there was no demonstration that the award had anything

to do with aerobic activity and, if so, what level of aerobic capacity was used. Second,

- *"This analysis does not constitute a valid study under any possible validation strategy
under the Guidelines.
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officers with less than 42.5 ml/kg aerobic capacity were commended, promoted and gi&en

~ special recognition, thereby demonstrating that those below the 42.5 cutoff were effectively
performing the job. Third, since.thé average aerobic capacity of the predorﬁinatqu maie .
SEPTA force is 44 ml/kg, it is not surprising that' most of those’honored wouic{ have aerobic
capacity above 42.5 mi/kg, oncé again demonstrating the daﬁgers of using a mosﬂyrm-ale |

| _ san:iple to make predictions about female performance, FOF 317. Fourth, even ﬂlmugh'
SEPTA has Been commending, prombting and giving special recognition to officers for years,

| it inexplicably based iis study on awards given only after 1994, the year the legal challenge
was initiated. J.A., Vol.-VI at 1746-1747. This choice, in spite of the availability of other

- data, demonstrates the dangers of post hoc validation studies. FOF 325, COL 39.

3. "The prediction about increased arrests is not based on any empirical
data, -

By extrapolating'the supposedly higher arrest rate of officers with higher aerobic
capacity, SEPTA claimed and the court agréed that it could have r.rﬁade 470 additional arrests
from 1991-1997 if all of its officers had an aerobic capacity of 42.5 mlkg.® -FOF 303, 301 .
Such an extreme prediction rest; on two unproven assumptions: (1) that there is a causal
relationship between aerobic cdpacit'y and arrests, not just an extremély low correlatidﬁ,”
J.A., Vol. VI at 1834, and (2) that there were 470 possible arrests that were not made by

SEPTA because the officer’s aerobic capacity was too low to catch or apprehend the suspect.

**This analysis is also flawed because Dr. Siskin ackhowledged that he had no way of
knowing that the officer named on the report was the officer who actually made the arrest.
J.A., Vol. VI at 1833. | |

**A causal relationship has never been made between arrests and aerobic capacity, only
very low correlations between the two have been shown.
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ﬂcwever, Dr. Siskin, who had access to all the arrest and non arrest data over that seven year
period, admitted that there "is not one piece of information in that data base that says that
there is even one case where somebody was just out of reach or just down the block...so that 1

there was indeed an opportunity to arrest.” J.A., Vol. VI at 1834,

III.  The District Court Applied Erroneous Legal Standards For Determiniﬁ‘g‘Whether
The Plaintiffs Proved That Less Discriminatory Alternatives Existed.

Even if SEPTA’s test is found to be job-related and a business necessity, plaintiffs still
prevail if they have demonstrated the exi_sténce of less discriminatory alternatives that SEPTA

'refused to adopt. COL 10; 42 U.S.C. § 2000e-2(k}(1)(A)(D) & (C); See Albemarle, 422 U.S. -

at 425. The district court erred by rejecting Plaintiff’s proposed less discriminatoi'y
alternatives and ignored the CRA 1991 standard.
The district court used the standard that any less discriminatory alternative must

Mequally” serve SEPTA’s business goal. COL 92, 95, 98, 102. This standard rests on Wards

Cove and the Watson piuralify. See Wards Cove, 490 U.S. 642, 661; Watson, 487 U.S. 977,
998. The CRA 1991 specifically rejec’reci the Wards Cove holding in that respect. 42 U.S.C.
§ 2000e-2(k) provides, in relevant part, that:

(1)(A) An unlawful employment practice based on disparate
impact is established under this subchapter {i]f -
(ii) the complaining party makes the
demonstration described in subparagraph C with
respect to an alternative employment practice and
the respondent refuses to adopt such alternative
" employment practice.

Subparagraph C specifically states that:
The d¢monstration referred to by subparagraph

(A)(ii) shall be in accordance with the law as it
existed on June 4, 1989, with respect to the
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concept of "alternative employment practice.”
(Emphasis provided)(Wards Cove was decided on June 5, 1985).

Under pre-Wards Cove caselaw and the CRA 1991, plaintiffs prevail if they "show

=

that other testé or selection. devices, without a similarly undesirable . . . e'ffect,‘; ;vould also
serve the employer’s Isgitimate' interest in *efficient and trustworthy workmanship.’" See
Albémarle, 422 U.8. at 425; 42 US.C. § 2000(6)-2(1{)‘ Plaintiffs in disparate impact cases
rarely have access to the workplace or the officers and, therefore, could not reasonably be
expected to ﬁrove that an alternative is equal in effe;:ﬁveness to the test with the
discriminatory imjnadt.“"

The district coutt also required that plaintiffs show that the alternatives have been -
vali&ated.“ j'I'ha Uniform Guidelines specifically state that they "cio not require a user to |
conduct validity studies of selection procedures where no adverse imﬁact results," 29 C.F.R.
'1607.1(2).“ Likewise, under the CRA of 1991, if there ‘is no disparate impact resulting from
'an emplbyef’s test; the employer is not required to validate that test.. See 42 U.S.C. § 2000e-
2&()(1)(3)(ii). Thus, where pla;intiffs propose alternatives that kave no disparate impact, they
are not required to prove that the test is "vaiid“ by scientific ﬁxeans. They must show only "

that the less discriminatory alternative "would also serve the employer’s legitimate interest in -

“%For example in this case, Plaintiffs sought to give their experts access to SEPTA
~ workplace in order to evaluate SEPTA’s test and to assess alternatives. This access was
denied by SEPTA and approved by the Court. I.A., Vol. I at 8 (Docket #47).

“1This finding is contrary to the lower court’s holding that employers need not
demonstrate that their tests, which have already been proven to have a discriminatory impact,
are scientifically validated consistent with the Guidelines. COL 23-25. This is an example
of the district court’s demand that plaintiffs meet higher burdens than it is willing to impose
upon defendant.
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*efficient and trastworthy workmanship’™ and the employer refuses to adopt such an

alternative. Albemarle, 422 U.S. at 425.

Plaintiffs proposed three types of less'di-scriminatory alternatives.‘,é FOF‘ 368; J.A., v
Vol, VIII at 2379-2381. None of the proposed alternatives had any disparate uilpact B
First, plaintiffs proposed the predominant national- practice: the selection of medically
fit applicants who must then pass an accredited training academy and physical fitness
reqﬁirements at the end of the training, FOF 369; J.A., Vol. VIII at 2464,. See Guidelines
29 C.ER. § 1607.5(F) & 1607.14(B)(4) (cautionjng against testing for abilities or skills that
can be learned). This is the practice of the Philadelphia Police Department which patrols
. SEPTA as part of its jurisdiction. Its candidates must train at the Philadelphia Police
Academy and then pass étate mandated physical fitness requirements which are gender
. Wéighted. FOF 370. The Court rejecteﬁ this practice as "patently absurd oﬁ its face", in spite
of its use by mosf law enforcement agencies and the U.S. military. COL 98.
The Court stafed_ that plaintiffs had not demonstrated that this practic;e was "equal" to
SEPTA’s current practice. Besides the erroneous reliance on the “equél“ standard, the
undisputed evidence was that the Philadelphia Police Department was effective at combating
crime both on and off SEP'i‘A property. JA., Vol. IX at 2596,’ 2717; J.A,, Yol. Il at346-347. -
In fact, SEPTA’s Chief of Pgﬁlice admitted that Philadelphia Police officers had been very

effective at combating crime on SEPTA and knew of no instances where they had not

performed satisfactorily. J.A., Vol. IX at 2631-2634. Likewise, representatives from other

“2The district court did not acknowledge in its findings the third alternative proposed
by plaintiffs that a less discriminatory alternative could be developed using proper validation
procedures. FOF 368; J.A., Vol. VIII at 2379-2381.
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transit police agencies testified that this method had worked effectively for their departments.
These officers were physically capable of successfully performing their jcbs.;_ JA., Vol, IV at_

1161-1173, 1195-1204.

o
e

PR I

The district court ruled that "the Uniform Guidelines prohibit the transl.)ér,:tation of .':-1 -
‘test from one jurisdiction to another tﬁaj: has not been validated, especially where there has
been no demcﬁstration_through a competent job analysis that the positions are the same or
substantially similar." COL 97. waevef, there was substantial evidence that polficing is not
different across jurisdictions. A common critical task is the chasing and apprehending of
ﬁeeing suspe.cté. The Court permitted Dr. bavis to support his cutoff of 42.5 ml/kg from a
. study he conciucted in andthér policé jurisdiction that relied principally upon car patrol. COL
28. This constituted an unfair double standard: SEPTA was permitted to transport studies
from other jurisdictions but Plainfiffs (who were denied the opportunity to study SEPTA
police oﬁ the job) could not resort to other jurisdictions to demonstrate less discriminatory
alternatives.

Second, plaintiffs proposed a standafd designed Ey Dr. McAxdle ﬁhere applicanté who
are able to perform at the 50th percentile level for their age and gender on five physical tests
including aerobic fitness would be selected to complete Academy training. FOF 375 For
men between the ages of 20-29, the required aerobic capacity would be about 42.5 mlkg,
SEPTA’s standard. Female candidates between 20-29 years would be required to have an
aerobic capacity of about 35.2. LA., Vol. VIII at 2476. ]jr, McArdle’s alternative requiring
av.erage or above physical fitness at the oﬁtse£ as measured by a battery of physical ﬁtness

measures (not just one skill such as aerobic capacity) would result in having applicants more
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" fit than all other departments but‘ without having any disparate impact upon female applicants.
The district court, having found that aerobic capacity was related to the job of police

officer, ruled that plaintiffs failed to prove that "general physical fitness" was jol_: j:elated.“__ .

COL %6 Assuming, as the Court found;'that absolute aerobic capacity is corréltated with -

successful police performance, it is difficult to understanci, why a process that selects

épplicants in the top 50th percentile of aerobic cabacity (by ag_e and gender) to begin an

- academy training program would; not be job-related. That process, coupled with physical |

training during the academy, would produce police officers wﬂh higher than average aerobic

capacity am:I bj extension would, if the court’s finding that aerobic capacity is correlated with

-, suceessful performance, be correlated with good police officer performance.

- ‘Third, Plaintiffs proposed that SEPTA be directed to retain experts to develop a less

discriminatory alternative that would serve its goal of having physically fit officers. T.A.,

Vol. VIII at 1279-1281. This alternative is supported by SEPTA’s .own experts who have

developed tests for police officers that did not include a 12 minute 1.5 mile test and which‘

had less disparate impact. | |
SEPTA. has refused to adopt any of these less discriminatory alternatives, continuing

instead to exclude 93% of women since 1993. Plaintiffs amply met their burden by |

presenting standards used by fourteen reputable law enforcement aigencies, a proposal of SOth

percentile physical fitness by age and gender and a SEPTA developed alternative.” The

43The "series of studies” to which the Court alludes de not support this conclusion.
The sample was too small and included too few women to make any valid predictions. J.A.,

- Vol XTI at 3611-3613.

“4Gince SEPTA’s standards are the most exclusionary for female applicants nationally,
the standards used by almost any other department would constitute less discriminatory
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district court’s conclusion that all of these other departments are operating in a "dangerously

irresponsible”, COL 101, manner manifestly conflicts-with reality: nationallyother -
departments have reduced crime without standards which exclude almost all women and the o,
record shows no negative outcomes at SEPTA or elsewhere from officers th; 'did not have

SEPTA’s required le{fel of aerobic capacity.

IV. The District Court Made Erroncous Findings Of Fact That
Mandate Reversal

Factual findings are to be reversedl where the record demonstrates that they are clearly

etroneous. See Atacs Corp. v. Trans World Communs.. Inc., 155 F.3d 659 (3d Cir. 1998);

Rule 52(a), Fed.R.Civ.P. “A finding becomes clearly erroneous “when although there is

evidence to support it, the reviewing court on the entire evidence is left with the definite and

_ firm conviction that a mistake has been made.”” Ezold v. Wolf, Block, Schorr and Solis«ﬁ_

Cohen, 983 F.2d 509, 525 (3d. Cir.. 1992)(citation omitted). - Where findings of fact are
dependent upon or incorpbrate a rule of law, lesser deference is due where, as here, the trial
court has committed an error of law. See Dandiels vy, Essex Group. Inc., -937 F.2d 1264, 1269-
1270 (7th Cir. 1991).

| The challenged findings of the district court must be reversed because “on ﬁle enﬁre
evidence” it is clear that a mistake has been made Th.lS is shown by the evaluation of the
challenged findings set forth below, which meet the siringent test of Ezold. Moreover, when

viewed in light of the trial court’s error of law, which permeated the fact finding process, the

reduced deference due to a lower court’s determination of facts applies. See Daniels 937

alternatives.
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F.2d at 1269-1270.

The duties of a SEPTA transit officer are not unique.

. The’ trial court found that the critical duties of SEPTA police were unique and réquired .

a level of walking and running not found in ofher departments. FOF 43. This finding is

' clearly erroneous for the following reasons:

1. The chasing and apprehending of suspects are tasks
critical to all police departments :

2. The Philadelphia Police Department deploys over 500
foot patrol officers, with foot beats equivalent in length and
intensity ta those patrolled by SEPTA Officers. This includes
patrols in high-crime areas and areas including housing projects,
where police must ascend stairs. J.A., Vol IV at 1228-1232;
JA., Vol. V at 1422*1423 1439,

3. Between 20 and 36% of crime on SEPTA property is
‘responded to and handled by Philadelphia Police. J.A., Vol IX
at 2717; J.A., Vol. IX at 2600. All 911 emergency calls made
from telephones on or adjacent to SEPTA property are responded
to directly by Philadelphia Police, without interface with SEPTA
police. J.A., Vol. [l at 346-347.

4, Police for the Washington, D.C. Metro transit agency, the
New York City transit authority, and AMTRAK, like SEPTA,
are largely foot-based and patrols area with lengthy stairs. LA,
Vol, IV at 1161-1166; I.A., Vol. IV at 1195-1198.

Plzintiffs did not demonstrate a cavalier attitude toward the SEPTA transit
officer position.-

The trial court erred in finding as a fact that the failure of pléx_intiffs on the SEPTA test

. %311 demonstrated a cavalier attitude toward the position by not preparing or training for the

running test.” FOF 206. This fmdingr is clearly erroneous for the following reasons:

1. The finding is directly repudiated by the normative data
regarding aerobic capacity and the court’s finding of severe .
disparate impact. This finding is directly contradicted by the
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court’s separate finding that “research in the field of exercise
physiology establishes that setting a cutoff score of 12 minutes
on a 1.5 mile running test will have an adverse impact on.
women.” FOF 217.

2. The Court explaﬁed the specific scientific basis for the disparity and it ~

had absolutely nothing to do with a “cavalier attitude” or laziness. Specxﬁcally

Scientific studies show that males score higher on '
tests of VO2 max and endurance performance than
their female counterparts due to physiological
differences between men and women. This result
is attributable to the well-documented sex -
differences in body composition and hemoglobin,
the iron-containing compound in the blood

. responsible for oxygen transport because men have
more muscle mass and less fat per unit of body
weight than women. The most important factor -
determining one’s capacity for oxygen
consumption during exercise is the quantity of
muscle mass a persan possesses; this is because
the site of aerobic metabolism. occurs in the active
muscles. It is partially because of this difference
in the amount of potentially active muscle mass
during exercise that men consistently score higher
in VO2 max tests like the 1.5 mile run test
administered by SEPTA. FOF 218

3. This finding is dlrecﬂy repudiated by the Cooper data, the
largest accurmulation of data available nationally regarding
aerobic capacity. Those data, as the court found, show only 12%
of women aged 20 to 29 being able to run: the 1.5 mile distance
in 12 minutes. FOF 219,

4, The finding is directly repudiated by the conduct of
plaintiff Lanning, Officer Lanning paid to attend a police
academy. When she trained to pass the SEPTA run, she
developed a 1.5 mile course, practiced running it on a routine
basis, and timed herself as she ran. J.A., Vol. T at 102-106, 145.

5. ' The finding is directly repudiated by the conduct of
plaintiff Dodson. Plaintiff Dodson ran five miles two or three
times weekly prior to the SEPTA running test. J. A Vol. I at
167.
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6. This finding is directly repudiated by the conduct of class
member Kim French. In addition to performing her duties as a
.Philadelphia Police Officer, Officer French regularly exercised-
by riding a stationary bike and also ran in preparation for the ‘
SEPTA run. J.A.,, Vol. V at 1425-1426, 1430-1431. . Loy

C. The studies of SEPTA’S experts did not demonstrate that the 6L;t;)ff w‘as :
: necessary to successfully perform the transit officer job. '

~The court found as a factual matter that Drs. Davis, Moffatt and Siskin demonstrated
that an aeroblc capacity of 42, 5 ml/kg/mm is necessary to successfully perform the ﬁmchons
of a SEPTA. transit oﬁcer. FOF 129 264-325, 326-356 These ﬁndmgs are clearly
| erroneous as set forth in Section 11, supra.
Since these findings by the district court are clearly erroneous, they must be reversed
. and not considered in assessing whether SEPTA met its burden of 'prc}ving job~rqla!.edness and
business #ecessity nor-'_ whether Plaintiff met its burden of demonstrating less diseriminatory

altemative tests.
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CONCLUSION

For the above reasons, the Coﬁrt should feverse the district couﬁ’_; use of ei‘ro;zgcus
leg#I standards. This Court should apply the proper légal standards under the CRA of A1991ﬂ to.
the extensive record a‘nd find that SEPTA did not meet its heavy burden 6f p;o;.ring business -
necessity and job-relatedness of the;l cﬁtoﬂf of 42.5 rﬁl/kg/min and that PIaintiffs‘ also

demonstrated the existence of less discriminatory alternatives that SEPTA refused to adopt.

Respectfully submitted,

Lisa M. éu

Jules Epstein

KAIRYS, RUDOVSKY ,EPSTEIN
MESSING & RAU, LLP

924 Cherry Street, Suite 500

Philadelphia, Pa. 19107

(215) 925-4400

Counsel for Appellants
Lanning et al.

December 9, 1998

60




CERTIFICATE OF BAR MEMBERSHIP

Lisa M. Rau, Esquire and Jules Epstein, Esquire, do hereby certify that we are.
members of the bar of the United States Court of Appeals for the Third Circuit. X

Date: za,li?_/?? | M
" _ _ Lisa M. Rau




CONCLUSION

For the above reasons, the Court should reverse the district court’s use of erroneocus -
legal standards. This Court should apply the proper legal standards under the CRA of 1991 to

the extensive record and find that S_EPTA did not meet its heavy burden of proving business

necessity and job-relatedness of the cutoff of 42,5 mV/kg/min and that Plaintiffs also

demonstrated the existence of less discriminatory alternatives that SEPTA refused to adopt.

Of Counsel:

Michael Churchill

L.D. No. 04661

Public Interest Law Center of Philadelphia
125 8. Ninth Street, Ste. 700
Philadelphia, PA 19107

(215) 627-7100

December 9, 1968 -

60

Lisa M. %u

Respectfully submitted,

L.D. No. 49669
Jules Epstein
L.D. No. 28569

KAIRYS, RUDOVSKY, EPSTEH\T

MESSING & RAU, LLP
924 Cherry Street, Suite 500 -
Philadelphia, Pa. 19107
(215) 925-4400

Counsel for Appellants
Lanning et al.



