Eight Powerful Nationat Statuies Designed
To Evoke Powerful Teaching and Learning:
The Uses of the Law in Transforming the Schools

Thomas K. Gilhool

Not oniy are there powerful pedagogies, out there are eight national
statutes which require us to know them, to choose among and between
them, and to put them to use in every school to the benefit of every child.
This article first sets out the statutes so the reader may know what they
say. Second, it sets out byway of illustration the powerful pedagogiesand
the other powerful variables in successful schools and shows how the
statutes speak to their use. Third, it details the traditions of the common
law and the Constitution foursquare into the midst of which Madison’s
national legislature has now put theeight states-of-the-art statutes. The
article seeks to arm the reader — particulariy teachers, principals,
families, and citizen and corporate achool refoermers — sufficiently in
the mandates of national school law to use them to transform America’s

schools.

The Statutory
Invitation

To the great surprise, probably, of
most American families, leachers,
principals, superintendents. board
members, and the large and richiy
attentive, growing set of citizen
and corporate reformers, eight
great enactments of the nauonal
legislature require the schools ev-
erywhere in this country toconsider
thougntfully and knowiedgeably,
to decide whether to impiement or
net, and, very iikely, to adopt and
implement the Qutcomes-Driven
Deveiopmental Model which has
made the schools of Jehnson City,
New York, and of so many other
places sing and soar for every child
in them,

These powerful national enact-
ments are: Chapter One of the

Elementary and Secondary Edu-
cation Actof 1965, the Education of
Al Handicapped Children Act of
1975, the Bilingual Education Act,
the Migrant Education Act, the
Head Start Act, the Early Educa-
tion of All Handicapped Children

Actof 1986, the Perkins Vocational .

and Applied Technology Education
Act of 1890, and the Naticnal Dif-
fusion Network Act.’

Chapter One which now sends six
billion federal dollars inte the
schoois annuaily says plainiy and
clearly: '

“A local edueational agency
may use funds received under
this partoniy for programs and
orojects which are designed tc
meet the ... educational needs
of educationaily deprived chil-
dren ...

“IBach] appiu:cation shail pro-

vide assurance that the pro-
grams and projects described
are of sufficient size. scope, and
quality to give reasonable
promiseof substantial progress
toward meeung the ... educa-
tionaineedsofthechildren ... ™

The Education of All Handicapped
Children Act says,

“Fach [state and locail] pian
shail set forth, consistent with
the purposes of this chapter, a
deseription of programs and
procedures for (A} the deveiop-
ment and implementation of a
comprehensive system of per-
sonne! development which
shall inciude the in-service
training of general and special
educational instructional and
" support personnel ..., and ef
fective proceduresjoracquiring
and disseminating to teachers
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and administrators ... signifi-
cant information derived from
educational research, demon-
stration and similar projects,
and (B) gdapting, where ap-
propriate, promising egucd:
tional prgctices and materials
deveiop{ed] through such
projects.

Similarly, the other statutes say,

“Funds made available under
a grantunder this partshallbe
used to provide vocational
education in programs that
(A) are of such size, scope, and
quality as to be effective;
(B) integrate academic and vo-
cational education in such pro-
grams through coherent
sequences of courses so that
students achieve both academic
and cccupational competen-
cies ... " (The Carl D. Perkins
Vocanonal and Apphed Tech-
nology Act of 1990. )

“The programs assisted under
this subchapter include pro-
grams in elementary and sec-
ondary schools as weil as
related preschool and adult
programs which are designed
to meet the educational needs
of individuals of limited En-.
giish proficiency, with par-
ticular attention to children
having the greatest need for
such programs. Such programs
shall be designed to enable stu-
dents togchievefull competence
in English and to meet school
grade-promotion and gradua-
tion requirements. (The Bilin-
gual Education Act. y

“The Secretary may approve
anapplication submitted under
... this title only upon a deter-
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mination ... that paymentswiil
be used for programs and
projects ... which are designed
to meet the special educationai
needs of migratory children of
migratory agricuitural work-
ers ... or of migratory fisher-
man ... ." (The Migrant
Educamon Act.)’

....cight great
enactments of the

national legislature

require the schools
everywhere in this

country to consider

thoughtfully and
knowledgeably, to
decide whether to
implement or not,
and, very likely, to

adopt and impiement
the Outcomes-Driven

Developmental
Model ...

“The Secretary may, upon ap-
plication by an agency which s
eligible for designation as a
Head Start agency ..., provide
financial assistance to such
agency for the planning, con-
duct, administration, and
evaluation of a Head Startpre-
gram focused primarily upon
children from low-income
families who have not reached
the age of compulsory school
attendance which (1) will pro-
vide such comprehensive
heaith, nutritional, educa-
tional, social, and other ser-

#

vices as wi{l aid the childrento
attain their fuil potential; and
(2) will provide for direct par-
ticipation of the parents of such
children'in the development,
conduct, and overail program
direction at the local level.”
(The Head Start Act)'

“ITlhe Secretary shall make a
grant to any State which ..
has a State plan approved un-
dersection 1413 (including the
requirement for adopting
promising educational prac-
tices quoted above at n. 3] of
thistitle whichincludes policies
and procedures thatassurethe
availability underthe Statelaw
and practice of such State of a
free appropriate public educa-
tion for all handicapped chil-
dren aged three to five,
inclusive. ..

“The Secretary may arrange
by contract, grant, or coopera-
tive agreement with appropri-

_ate public agencies and private

nonprofitorganizations, forthe
deveiopment and operation or
experimental, demonstration,
and outreach preschool and
early intervention programsfor
handicapped childrenwhich ...
(D) offer training about exem-
ptary models and practices to
State and local personnel who
provide services to handi-
capped children from éirth
through age 8, end (E) support
the adoption of exemplary
models and proctices in States
and iocal communities.” (The
Early Education of Hanm
capped Children Act. Y

The Nationai Diffusion Network
Act says,

“The National Diffusion Net-
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work shall be designed to im-
prove the quality of education
through the implementation of
promising and validated inno-
vations and improvements in
educational programs, prod-
ucts, and practices, and
through the provision of
training, consultation, and re-
iated assistance services.

'ertainly, continuing
to repeat again and
again mindlessly, or
zven soulfully, what

has not worked is
barred.

“ITThe Secretary shail

“(1} acquaint persons respon-
sible for the operation of el
ementary, secondary, and
postsecondary schoals with
informatien about exempiary
education programs, progucts,
practices, and services;

“(2) assist such persons in
implementing programs,
products, and practices which
such persons determing may
improve the quality of educa-
tion in the schools for which
they are responsible, by
providing materials, initiai
training, and ongoing impie-
mentation assistance;

“3) ensure that all such ac-
tivities, programs, products
and practices are subjected £o
rigorous ewaluation with fre-
spect to theire/fectiveness Fnd
their capaeity for implementa-
tion; _

“(4) provide program develop.
ment assistance toward Mie

recognition, dissemination, and
impiementation of promi:\ing
practicesthat hoid the potential
foransweringcritical needsand ™.
that have achieved credibility
because of their effective use in
schools; and

“(5) ensure that a substantial
percentage of the innovations
disseminated represent $ig-
nificantchanges 1n pragctice for
schools and teachners.”

Plainly there is a persistent and
informed intelligence working
across these statutes. The eight
come to a common point. They re-
quire pervasively that schools
people came to know quite fully,
even encyciopedically, what setsof
practices do yield substantial
progress and thoughtfully tochoose
between and among them — a duty,
in a phrase, to know and to use the
state(s) of the art.

Fiying by the seat of the pants is
barred. Certainly, continuing to
repeat again and again mindlessiy,
or even soulfully, what has not
worked is barred, By these enact-
ments, thenational legisiature has,
long since, directed a radical
transformation in the standard
pace of school change, namely that
everything is for tomorrow, except
the killing — the day-by-day de-
struction of taiented, spirited,
lovely chiidren. Meandering is no
longer permitted. ‘

Madison predicted in Federdhst
No. 61 “that in the extended re-
public of the United States, and
ameng the great variety of inter-
ests, parties and factions which it
embraces, a cealition of a majority
of the whole society could seldem
take place on any other principles

than those of justice and the gen-
eral good.”

P
Duringthe 25 years since 1865, out

‘ofthe_hurly-burly and-the rough

and tumble; Madison's “national
legislature” (Federalist No. 10), in
not just one but in eight separate
statutes—in morethan threescore
enactments, given the frequency
with which each statute has been
revisited, revised, and reaffirmed
— has established an open-
rextured, authoritative, and bind-
ing invitation to know, to choose
among, and to use in the schools
only the states of the art.

The national legisiature has found
that there are states of the aru
promising practices as contrasted
tounpromising, designs capable of
yielding substantial progress, as
contrasted to minuscule, or mean,
or no progress or even regress, The
national legislature has authorita.
tively suggested that we should get

... ODDM is one

powerful set of
systems for the
organization,
support, and

evocation of effective
teaching and
learning.

to know them and, in whatever
combinations or variations reason
i.e., a thoughtful, purposive re-
lection upon experience) may
support, choose to use them. In a
phrase, the Congress hascreateda
dutyupon ail schools peopletoknow

-and to use the siate of the art, or
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morg accurately, the stateg of the
art. N

So there it is. If, as a matter of just
plain, good common sense, we did
{or if we have to, as a matter of
enforceable legal duty) take sen-
ously this open-textured, authori-
tative, and binding invitation
contoured in the eight statutes, to
know and to use the states-of-the-
art, then we would — ail schools
interested people — consider and
very likely choose to impiement
the Qutcomes-Driven Develop-
mental Model.

Do not the eight
statutes appear to
require not only
consideration of
ODDM, but its full
adoption and use by
every district in the
country?

The Qutecomes-Driven Develop-
mental Model (CDDM) is one
powerful set of systems for the or-
ganization, support, and evocation
of effective teaching and learning.
In Johnson City, vear after
changing year, ODDM has taken
children, overwhelmingly from
famiiies of low income, to the top of
the curriculum, Eighty percent plus
graduate with Regents dipiomas
(as against a mid-40 percent aver-
age statewide), nearly none drop-
ping out. Not the usual pattern of
urban schoois, chiidren’s talents
high on entry by all standard
measures but sharply declining
with each passing year in school;
but the opposite, & sharp path up-

ward across the grades.

Clarity and constancy of purpose;
purposive behavior and judgment
on all of the many criss-crossing
dimensions of schooling; the con-
stant, and censtantly reexamined,
use of systematic pedagogies
(mastery learning, cooperative
learning, computer-assisted in-
struction}, of systematicdisciplines
(Glasser’s is the discipline system
of choice in Johnson City), of sys-
tematic reach to families, of devel-
opmentally sound eariy childhood
education, the systematic integra-
tion of Chapter One and handi-
cappedchiidren. GDDM'ssynthesis
(its open-ended, constantly revis-
ited synthesis) of state-of-the-art
systems in each of these dimensions
of schooling has made it the sole
district-wide system of systems
validated for dissemination b;g the
National Diffusion Network."

Do not the eight statutes appearto

require not only consideration of.

QDDM. but its full adoption and
use by every districtin the country?
Atleastby everydistrictnotalready
performing at similariy high levels
of outcome? At least by any such
district as yet unable to make a
reasonable showing that it has
adopted some aiternative, but
nonetheless equally coherent sys-
tem of systems, which “givels] rea-
sonable promise of substantial
progress’? ‘

But let's step back for 2 moment.
Hard Goods: The

Missing Dimension
of School Reform

Current and important school re-

form conversation is conducted in
significant part in terms of re-
structuring: school site-based
management, teacher empower-
ment, family empowerment, prin-
cipaled leadership, coliegiai
decision-making, professional au-
tonomy, school choice, and such
like. Such conversation probes
important issues of power, initia-
tive, and responsibility. It focuses
upon transforming hierarchy-
ridden schoois into outcomes-
driven schools, And such conver-
sation about changes in the forms

Each new form of
governance under
discussion is only as
good, or as bad, as it
is powerful in getting
us to ... the hard
goods, the variables
which can directly
evoke schools which
sing and soar for
each child in them.

of school governance canitseiftake
great strength from tkée provisions
of the eight statutes, ‘

But, in the end, and in the begin-
ning, the importance of such
hierarchy-breaking forms is in-
strumental. Such changesin power
are important, not for their own
sakes, but for the changes in the
content of schooling which they
bring, or fail to bring. Serious
changes in power and respensibil-
ity asto the schools areanecessary
but insufficient condition to the

w
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transformation of schools. Each
new form of governance under dis-
cussion is enly as good, or as.bad,
s it is powerful in getting us to —
n getting into schools — the hard
100ds, the variables which can di-
-ectly evoke schools which singand
soar for each child in them,

The Powerful Variables. The
most powerful variables in school-

‘r—f‘;—%he.herd'gu-cds_——itseems to
e: ' \

\
* early childhood educatidn

\ 15
* ciass size
. 16 \
* school size

* the powerful pedagogies (and

disciplines)

* reach by schools to families to
engage them in school and at
home in the teaching ,and
learning of their children

* gathering social services and
social investment inte and
around the schoois to suppert
children and families in lea;xy'
ing.

. /,/

..5 to each-therearestates of the
.t. Each is plainly accommodated
.nd evoked by the eight state-of-
e-artstatutesofthenationalieg-

- lature. The statutes invite
tention to each of the powerful

- iriables. The statutes accommo-
.ute each variable, If attended to
~riously, the statutes will evoke
i+ not require, whether as a con-

- Juence either of good sense, good

“mmon sense and good profes-

-nal sense, or as a matter of en-

:ceable legal responsibility)

nsideration of each of the power-
variables and the systematic,

©.te-of-the-art use of each.

For example, Chapter One explic-
itly includes eariy childhood edu-
cation in its non-exciusive listing
of programs and projects for which
expenditures are authorized, pro-
viding, of course, that each par-
ticular program or project is
“designed to meet the educational

If attended to
seriously, the statutes
will evoke (if not
require, whether as a
consequence either of
good sense, good
common sense and
good professional
‘sense, or as a matter
\of enforceabdle legal

! responsibility)
consideration of each
of the powerful
variables and the
systematic, state-of-
the-art use of each.

needs of the children” and “gives
reasonable promise of substantiai
progress.” Chapter One says, “Such
programs and projects may include
preschool through secondary pro-
grams” as weil as “the training of
early chiidhood education profes-
sionals (including training in
preparation for the implementa-
tion of programs and proje{:gs in
subsequent schooi years).” An
“effective schools program.” whose
implementation is required in
school-wide projects, “means
school-based programs that may

encompass preschoci t}égough sec-
orndary school levels.”” When a
school chooses to do state-of-the-
art early childhood education, the
program is to be “designed and
impiemented in consuitation with
... early childhood professionais.”™’

Nor are these express invitations
limiting; continuing training and
support, and materials, may be
supported with Chapter One funds.
One can even imagine an elemen-
tary school (or a middle school,
even a high school) focusing all of
its Chapter One resources on early
childhood education, if it thought-
fully chose to draw its later grade
students into cross-age tutoring
(itself a powerful pedagogy) of the
young children and if the reach-to-
family practices present in any
state-of-the-art early childhood
program were extended also to the
famiiies of the older students (a
whole family approach where
farmilies include children of eariv
and later grade age).

As to class size, for example,
Chapter One explicitly provides
that “funds may be used in school-
wide projects for ... activities to
improvethe instructional program
.. such as reducing ciass size.””
Similarly, for school size, Chapter
One encompasses “the construe-
tion {and not just new construction
but downsizing reconstruction —
one building, several schoois] of
school facilities.”

Apart from the express authoriza-
tions, of course, the overriding
command by each statute of un-
dertakings which are “designed to
meet the educationai needs of the
children, which give reasonable
promise of substantial progress,”
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which “adopt promising education
practices” brings these three pow-
erfulvariablesand theothers, given
the proof of their effectiveness,
within the pale.

Each of the eight
schooling statutes,
and a large and fast
growing number of
other federal statutes
... invite the schools
and virtually all
other public and
private agencies to
“join forces” in and
around the schools in
order to deliver a
comprehensive and
integrated set of
social services to
support children and
their families in
learning and
teaching,

As to reach by schoois to famiiies,
Chapter One and indeed every one
and ail of the eight statutes are
britliantly articulate, evenifunread
and largely unimpiemented and
nearly never enforced. Chapter
One, for exampie, says,

¢ “Congress finds that activities
by schools to increase parentaj
involvement are ... vital ... "

+ “Toward that end, a local edu-
cation agency may receive
funds ... ondy if it implements

programs ... for the tnvolve-
ment of parents {which] must
be of sufficient size, scope and
quality to give reasonable
promiseorsubstantial progress
toward achieving the ifollow-
ingj goals:

“(1) to inform parents of ... the
specificinstructional objectives
and methods of the [child's
educational] program; (2) to
support parents ..., ineluding
training, ... to work with their
children tn the home to atain
the instructional ‘'objectives’...
and to train parents and teach-
ers to build 2 partnership be-
tween homeandschool....(3) to
provide acomprehensive range
of opportunities for parents to
hecome informed, in a timely
way about how the pregram
will be designed, operated, and
evaiuated, allowing ... for
parental participation
{therein}.””

Thus, the statute authoritatively
instructs the schools to reach to
famtlies to evoke a “home curricu-
lum” as Herb Walberg puts it: as
Japan systematicaily and some
American schoois do, choosing
ameng state-of-the-art, demon-
stratedly effective ways to do so.
And the statute bindingly instructs
the schoois to inform famiiies of
the great range of powerful peda-
gogies that a school must, with
family participation, choose be-
tween and among and use when a
school designs its teaching and

learning program. The Congress

— as if, just to be helpful, lest
people may stop with reading the
statute — thereupon recitesin the
statute a litany of ways and means

to reach to families that reads like |

a catalogue of the states of the art
in doing so, to wit (in smali paru);

“parent resource centers,
training and support... tomake
contact in the home, provision
of school-to-home complemen-
tary curriculum and materials
and assistance in implement-
ing home-based education ac-
tivitiesthatreinforce ciassroom
instruction and student moti-
vation.””’

Each ofthe eight schooling statutes,
and a large and fasy growing
number of other federal statutes
primarily concerned with social
services; income; job development:
placement and training; nutrition;
maternal, infant, and child pre-
ventive health care;foster care and
adoption plainly and authorita-
tively and, as to public instrumen-
talities, in binding fashion invite
the schools and virtualily ali other
public and private agencies to “join
forces” in and around the schoolsin
order to deliver a comprenensive
and integrated set of social services
to support children and their rami-
lies in learning and teaching. This
is not the place tc catalogue or
parse those binding statutory in-
vitations, except to say they too
cail upon the agencies to join ef-
fectively forchildren, not willy-niily
in any old showy way, but in sen.
sible,ﬁsproductiveiy premising
ways.

Powerful Pedagogies. Widely
anddevastatingly overlookedisthe
very existence — let alone of the
statutory duty to know and to
choose among them — of a large
andmultivariousarray of powerril
pedagogies with track records of
having brought classrooms, whele

o
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:hools, sometimes whole districts
— teachers, as weil as children —
.emonstrably to life, to vivid lives
flearning. Thisisnotthe placefor
- full, or fully rigorous, review of
rem. Many are collected in the
“ational Diffusion Network's
ducational Programs That Work:
 Collection of Proven Exemplary
'rograms ang Practices, now in its
. F1-] .
7th edition. Let me mention a
w,sothatareadermay check her
- his mind’s eye pictures of pow-
ful peaagogies against mine and
.en, let me make four turther
sints about them.

* Benjamin Bloom’s mastery
learning, as put into practice
in Johnsen City and in many
other places.

* Cooperative learning pedago-
gies, the varieties from both
Minnesota and Baltimore, used
somewhere in nearly every
state inthe country, with order
of magnitude gainsin learning
of science and math and read-
ing and history, for every sort
of child.

+ Jim Comer's classroom peda-
gogies, as well as associated
child and family reach and
supports, which brought two
New Haven scheols ofhigh low-
income from bottem to top on
all measuresin seven and then
four years, and did the same it
seven of ten Prince Georges
County, Maryiand, schools in
two years.

+ The Adaptive Learning Envi-
ronments Model, joining mas-
tery and seif-directed learning,
suecesstul in 15 districts in 9
states, including, vividly, in 2
schools in Canarsie (Brookivn,
New York), perhaps the most

ethnicalily variegated, but uni-
formly lew income schools in
the country.

Project SEED, created by a
Northern Californiateacherin
1868, strongly Secratic in its
methods, used across the Dal-
las, Texas, district and in 14
schools in Philadelphia sue-
cessfully to bring fourth, fifth,
and sixth graders, in Philadei-
phia uniformiy of low income,
usually public housing resi-
dents, ta mastery of kigher
mathematics.

Project Touchstone, partsof the
Great Books, to evoke critical
thinking, successful with
atypicai students (though asto
Great Books, nearly all sta-
dents may be “atypical™ in
middle year as well as high
grades.

Montessori, Feuerstein, (used
in 22 schools in Detroit, as well
as Israel), some vocational
pedagogies like Principies of
Technology-Physics{used in 64
schools in Pennsylvania and
manyelsewhere), andthe com-
munity service pedagogies
{used in Maryland and Penn-
sylvania), each of which takes
seriousiv and systematically
embodies the insight that
learning proceeds most richly
from the concrete to the ab-
stract, and in interaction be-
tween them.

Summer Training and Educa-
tion Program (STEP), devel-
oped by Philadelphia’s Publie/
Private Ventures, summerand
term-time, funded under the
Job Training Partnership Act.,
Joining half-day waork or com-
munity service, haif-day

strongly computer-assisted
classroom instruction (using
some of the most powerful
software coilected by anyone)
and life skills training (all
summer hours paid), and
yieidingtwo-yeargainsin math
and reading in just one sum-
mer for rising ninth graders
otherwise destined for drop-
out, in Chester and Reading,
Pennsyivania,and simitarlyin
11 states.

* TEACH, Reading Recovery,
and cther structured tutoring
including cross-age tutoring by

. students and of students.

Widely and
devastatingly
overlooked is the very
existence ... of a large
and multivarious
array of powerful
pedagogies with
track records of
having brought
classrooms, whole
schools, sometimes
whole districts ...
demonsitrably to life,
to vivid lives of
learning.

* Advanced Placement Pedago-
gies, particulariy with atypical
students; Jaime Escalants in
East Los Angeles, but also-in
mountainous western North
Carolina, in two score Penn-
sylvaniaschools and otherwise
with thesupport and assistance

“m
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of the College Board.

* Developmentally-scund eariy
childhood pedagogies, pre-
schoolthrough Grade4, asdone
in Farrell, Pennsylvania,
Grand Rapids, Michigan, with
HIPPY in Arkansas, “parent-
ingeducation” in Missouriand
San Antonio, nowmandated in
all 75 school districts in the
Provinee of British Columbia
and in Kentucky under The
Kentucky Education Reform
Act of 1990.

The QOutcomes-Driven Deveiop-
mental Model, as the oniy compre-
hensive school improvement
arrangement thus far vaiidated by
the Naticnal Diffusion Network,
has a decision-making component
which isknowiedge-driven. ODDM
districts and the schools therein
purpasively and intenticnally
study, acquire, incorporate, and
productively orchestrate data-
based new knowledge from re-
search understandings and praven
best professional practices. Thus
nearly ali of the powerful pedago-
gies hereiilustratively mentioned,
and the other powerful variabies,
have been put into practice in
ODDM'’s system of powerful sys-
tems.

What Powerful Pedagogies Are.
Each of the powerful pedagogies
embodies in a systematic working
whole the multiple complex di-
mensions of current professionai
knowledge about successful teach-
ing and learning. The powerful
pedagogies are, each of them, sys-
tems, or working modeis (in the
second sense of the meaning of “ex-
emplary™ thattheybringtogether,
they express, in a commendable,
usable whole a criticai guantum

of the rmulti-variate, many-
splendored, interacting dimensions
of successful teaching and learn-
ing).

The Outcomes-Driven
Developmental Model
... has a decision-
making component
which is knowledge-
driven. ODDM
districts and the
schools therein
purposively and
intentionally study,
acquire, tncorporate,
and productively
orchestrate data-
based new knowledge
from research
understandings and
proven best
professional
practices.

They are not propositional — one
subject, cne verb, one object. They
donot comprise one operation; there
is nothing zingular o¢r univocal
about them. They cannot fairly be
demeaned or dismissed as one-
factor, ostensive “magic bullets.”
They stand in weighed contradis-
titietion to the shallow checklistsof
teacher 'behaviors” which have
proliferated the school landscape,
in teacher “evaiuation” and evenin
“teaching” people to teach.

They honor the crucial under-

standing that professional knowt-
edge—intheteachingprofessions,
as in all professions — requires a
multifarious command, otk in the
mind and in the fingertips. In any
great teaching moment, scores, in-
deed hundreds, of propaesitions in-
teract, more or iess systematically.
The powerful pedagogies incorpo-
rate and integrate the multivari-
ate insights of theory (i.e., crdered
reflections upon experience)and of
experience (i.e., the genesis and
testing ground of theory)and bring
them to tip-of-the-fingers, system-
atic hfe.

Thelmpiications for Teaching Pro-
fessional Knowledge, The briiliant
recent book of the American Asso-
ciation of Colleges for Teacher
Education, Knowledge Base for the
Beginning Teacher(1989), the work
of AACTE's continuing “Knowiedge
Base Action Group,” which per-
suasively affirms and demon-
strates, within the corners of cne
volume, the existence of powertul
knowledge basets}forteachingand
learning is defective oniy on this
count. It remains, in setting ferth
the knowledge base(s), largeiy
propositicnal. As the preface de-
clares: “three chapters deal explic-
itly with general knowiedge ahout
teaching ...[;] other chapters on
pedagogy draw from the roct dis-
ciplines to sketch foundationa! in-
formation aboutlearningprincipies
[i.e., most often mere singular
propositions] and classroom cli-
mate.”

Thisctherwise great workisnearly
bereft of attention to powertul
pedegogtes, (as contrasted o mere
powerful “principles”), to working
systems or working models, which
integrate the principles. The dif-
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ference is an epistemnological, as
well as a practical difference. An
abiding deficiency of the common
foundations courses, it has often
seemed to me, is that they are at
sestframedin terms of statements
fmid-level abstraction, They offer
:dgeless generalizations stated at
niddlelevels of abstraction. Unlike
Jrand theory or high-level gener-
alizations, they are insufficiently
-ich, encompassing, and Tigorous
5 support deduetions of what a
zacher might do and how. And
ney are insufficiently spewific. in-
ufficiently rich in concrete par-
.iculars exther to be directly put to
1se by a teacher or to sSupport in-
-‘uction to integrated theory, and
ence integrated use of concrete
i articulars,

- ‘one of this is surprising in pro-
.zssional preparation institutions
-vhich have s0 radically separated
-‘inical learning from classroom,
“1ought from experience, Such dj-
- orce denies the estabiished peda-

'gical understanding (good for

lege students as for Maria
‘ontessori’s young children) that
-:e0Ty1s appreciated (seen, actively
-aderstood and relished and used)
" st when it is felt (actively ob.
-.rved, its operaticnal conse-
:'ences expenenced) in concrete
' -actice, and vice versa. This is
- nong the points John Goedlad
2kes in prescribing “Centers of
. ~dagogy” in Teachers for Cur
~Nation's Schools (1390),

imagine if every new teacher
raduating from the universities
-..d had sufficient ciinical experi-
ce in, say, three diverse but

werful pedagogies (say, onefrom
2 setof child development-based
uedagogies, a la Jim Comer or

Feuerstein or Montessori:cnefrom
the mastery learning pedagogies;
onefrom cooperative learning}, and
sufficient opportunity to reflect
uponthetheories embodiedin each
pedagogy to have achieved a real,
albeit beginning, intellectual as
well as finger-tip practical mas-

tery.

Imagine if every new
teacher graduating
from the universities
had had sufficient
clinical experience
in, say, three diverse
but powerful
pedagogies ... and
sufficient
opportunity to reflect
upon the theories
embodied in each
pedagogy to have
achieved a real,
albeit beginning,
intellectual as well
as finger-tip
practical mastery.

Imagine therichness of result, and -
the richness of coliegial discussion,

decision, and action, in any school
lucky enough to hire a handful of
such teachers to its faculty. (And
the pay-off in transforming the
schools would, of course, come even
earlier from any such standard re-
quirement; for if universities were
to immerse preparing teachers in
the clinieal practics of powertul,
systematic pedagoges and in in-

tegrated reflection upon that prac-
tice, to the point of reai beginning
mastery, they would have tofind or
help create clinical sites which use
those pedagogies, thus evokingand
proliferating state-of-the-art
schools.)

The Non-Singularity of the Legal
Duty To Use States of the Art. The
eightfederal statutesdonor require
schoois to adopt one pedagogy.
There is nothing singular about

the statutory state(si-of-the.art -

duties. They cannot, tairly, be de-
meaned or dismissed as mandat-
ing one factor, “teacher proof,”

‘magic bullet solutions.

The state(s)-of-the-art statutes do
require the schools to know and
thoughtfully to consider a decent
array of powerful pedagogies (and
the other state(s) of the art), and to
decide. The statutes do require the
schoois to make a choice or choices
between and among siaters) of the
artandtaseethose choices througn,.
{And, of course. thoughtfully 1o re-
visit such decisions as substanmaj
PTOETESS 0T 110t — OULCOmes ~ may
suggest).

The statutes mandate no sin guiar
decision; they do mandate
decision(s). it is this characteristic
which renders the statutory man-
date, the invitation — autherita.
tive and binding to be sure, as any
suchanmvitaticn fromthenational
legislature is; an invitation thaqr
cannot bhe refused — also “open-
textured.” The statutes invite and
ndeed direct our attention, and 2
decently thorough attention at that,
to what a state(s)-of-the-art worid
can attain.

They require that we choose to
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dwell somewhere, evenmove freely,
if thoughtfully, about, within that
rich and spacious world. Sc long as
we dwell in a state(sj-of-the-art
world, we may live and work au-
tonomously,

As this case and
others enforcing the
states-of-the-art
statutes show, when a
Court makes a
decision under these
statutes and enters
orders, the decision
and orders are based
in, draw upon, and
incorporate best
professional
knowledge.

The federal court cases wnich have
enforced the state(s)-of-the.art
statutes make the peint plain. In
Campbeil v. Tailadega County,
Alabama School Board, a case
arising under the promising prac-
tice provisions of P.L. 94-142, for
example, the form (and content) of
the order was: defendants are en-
joined to provide Joseph Campbell
with a program of education adopt-
ing the model used by H. D. Fred-
ericks and Teaching Research, or
any other program defendants can
demonstrate issubstantially equal
ineffectiveness. The way the Court
said it was:

“The Court notes that it was
extremely impressed bv the
testimony of Dr. H. D, Fred-
ericks of Teaching Research in

Monmouth, Oregon. Teaching
Research has the only ‘'model’
training program for adminis-
trators and teachers serving
severely handicappedchildren
which has been given official
approval by the United States
Department of Education. In
addition to training teachers
and staff, Teaching Research
has also been inveived in the
development and use of model
programs and curricula for
severely handicapped stu-
dents. One means by which
defendants may comply with
this decree is to engage the
services of Teaching Research
in the development of an ap-
propriate prc:gram.‘"7 (empha-
sis supplied)

As this case and others enforcing

the states-of-the-art statutes
8

show,” when a Court makes a de-
cision under these statutes and
enters orders, the decision and or-
ders are based 1n, draw upon, and
incorporate best professional
knowiedge.

The Necessity for Creativity. Nor
does the federal statutory states-
ofsthe-art duty suppress profes-
sional creativity. On the contrary
the statutes multipiy the occasion
for professional creativity and
heighten the opportunities to ex-
ercise it.

Replication — as Seyngur Sara-
son persuasively insists —is not
imitation. Replication is a pro-
foundly creative act. Replication

engages — in profoundly chal--

lenging ways, repiication requires
— a thorough, thoughtful, and re-
flective knowiedge and analysis of
both context and initiative, and

self-conscious, coherent, informed,
and intentional decisionts).

Max Weber, who first formulated
the idea of profession, saw two
characteristics as essential and
defining: (1) a special command of
a specialized body of knowledge
and(2) afiduciary duty, aste which
one can be held to account, in the
axercise of that specialized knowl-
edge, a duty running from one
palpable human being, the profes-
sional, to another identified par-
ticular human being, the ciient for
lawyers, the patient for doctors,
the child and his or her family {the
particular chiid or children and
their families. studentor students,
not “children” in the generaiized
abstract) for teachers.

It is these characteristics of pro-
fession which give “professional
judgment” legitimacy and which
justify "professional autanomy”
(autonomous froem extrinsic, e.g.,
hierarcnical or bureaucratic, in-
terference, thouph certainily not
autonomecus irom the personis) to
whom the fiduciary cuty runs and
to whom the duty to know and te
usespecial protessicnal knowiedge
is owed):

... the statutes
multiply the occasion
for professional
creativity and
heighten the
opportunities to
exercise it.

These centratly professional quali-
ties are implicated by any serious
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ngagement of the statutory states-
f-the-artmandate. Norisonty the
reative process of replication
omprehended by the statutes.
nvention, inclu%ing especially
‘zgcher invention | is, tog.

‘he statutes oniy require, butthey
o seriously require, that an in-
ention hold “reasonable promise
f substantial progress.” Few in-
-entors would wish or intend oth-
rwise. And yes, that an inventicn
1ay have to be reasonably dem-
nstrated to hold reasonabie
romise of substantial progress,
~hether as a new embodiment of
. 2cognizably salient theories, or as
: reasonable mixing and matching
mong, or as varations on them is
vrue, But given the interests of
sildren who pass this way but
‘ice, could anyone who is a profes-
-.onalexpector wish anythingless?
‘ nagine the variations our hand-
.1l of new well-educated, well-
..’med teachers couid compose and
. ay for the edification of their
udents and their coileagues.

ne Uses of the Laws
‘and the Power and
-agitimacy of Their
use) in Transforming
e Schools

{ he Tradition of National Leg-
lative Address of Schools. The

. ht contemporary enactments in
.1ich the national legisiature so
sowerfuliy addresses the schools
g not a departure from the
“nerican national tradition.
!Tywever widely unknown or un.
.-preciated thetradition, the eight

- efaithfully rooted in and sustain
. traditicn extending from the

earliestdays of the Republic:atra-
ditien of pointed address of the

schools by the naticnai legislature

on behalf of a whole people.

The very first two significant en-
actments, beyond the War, of the
firstnationallegisiatureofthethen
still newly entitled “United States
of America” concerned the schoois.

In the Northwest Ordinance,
July 13, 1787, at Article III, the
national legisiature — the same
Congress which convened the
Constitutionai Convention — found
and unanimously directed that,

“Religion, morality, and,
knowiedge being necessary to
good government and the
happiness of mankind, schools
and the means of education
shall be forever encouraged.”

Inthe Ordinance of June 18, 1785,
providing for the survey and alio-
cation of all of the lands westofthe
Alleghemies, the national legisia-
ture directed that

“one of every thirty-six (plots],
and one-third of the goid, sil-
ver, lead and copper found un-
der any of the lands, shall be
forever dedicated to the use of
schools.” (emphasis suppiied)

But these enactments and the
tradition they created are richer
and stiil more salient. The North-
west Crdinance, in its second
paragraph, provided also that pri-
mogeniture should be abolished
and that “estates ... shall descend
to, and be distributed among, chil-
dren and the descendants of 2 da-
ceased child in equal parts,” that
is, to daughters and sons alike. In

its penuitimate paragraph, the

Northwest Ordinance provided
that “[t]here shall be neither sla-
very nor involuntary servitude in
the said territory.” Thus, from the
beginning, the national commit-
menttoschoolsand to equality were
inextricably joined.

The eight
contemporary
enactmentis ... are
faithfully rooted in
and sustain a
tradition extending
from the earliest days
of the Republic: a.
tradition of pointed
address of the
schools by the
national legislature
on behalf of a whole
people,

Why this focal attention to schools
and the link of schoots and equaiity
in the crucial beginning days of
building “one nation dedicated tc a
proposition” The Ordinance was
express as to why: in the contem-
plation of the founders a commit-
ment to schools and a commitment
to equality are each “necessary to
good government and the happi-
ness of mankind.”

Inaddition, the then still fresh and
contemporanecus legislated com-
mitments of the states whnich
comprised the newnationinformed
theseearliestnationai enactments,
sat their context, and gave the Or.

M
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dinances the full weight of their
meaning and the tradition is still
richer resonance. The legislated
commitments of one of these,
Pennsylvania, may serve to iilus-
trate.

William Penn’s Charter of Liber-
ties, Sec. 12 (1682) had said “the
Governor and Provincial Council
shall erect and order all publick
schools.” William Penn’s Laws
Agreed Upon In Engiand,
See. XXVII(1682)firstsoundedthe
thereafter constant theme of a
purposeful concern particuiarly for
the education of chiidren who may
be poor:

“all children {shail be] taught
some useful trade or skill, o
the end none may be idie, but
the poor may work to live and
the rich, if they become poor,
may not want.”

Pennsyivania's 1776 Constitution
(Art. III, Sec. Al4]) had provided:

“3 school [shall be erected and
maintained] in each county, for
the convenient instruction of
youth, saiaries to the masters
paid by the pubiic, as may en-
able them to instruct youth at
low prices.”

Pennsylvania’s 1790 Consutution
(Art. I11, Sec. Al4]) directed that:

“the Governor and Councils
shall provide for the establish-
ment of schools throughout the
state, in such manner that the
poor may be taugnt gratis.”

That provision was repeated ex-

actly in the 1838 Censtitution
(Art. 111, Sec. A[S].
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Thaddeus Stevens—in 1835 atyro

Pennsyivania state legislator; 30

vears later the Majority Whip of
the United States House of Repre-
sentatives and, as such, primary
author/draftsman of the 13th and
14th Amendments to the United
States Constitution, including the
14th Amendment's Equal Protec-
tion Clause — invoked this very
tradition, then still fresh, tc save
the country’s first common schools
act from repeal. Stevens’ speech,
marked by historians as “second to

... a commiiment to
schools and a
commiiment to
equality are each
“necessary to good
government and the
happiness of
mankind.”

none ever delivered in an Amerni-
can legisiative assembly,” was oc-
casioned by a taxpayers revoit
against the levies to support
Pennsyivania's Free PublicSchools
Actof 1834. The Free Public Schools
Acttook haif of all profits above 10
percent of all banks, canals, and
railroads. In his school-saving ad-
dress Stevens said:

“Sir, I trustthat when we come
toact on this question, we shail
$0 cast our votes ... that the
blessing of education shall be
conferred on every son of
Pennsylvania — shall be car-
ried home to the poorest child
ofthe poorest inhabitants ofthe
meanest hut of your moun-
tains, so that he may be pre-

- pared to act weil his part in
this land of free men, and lay
on earth a breoad and soiid
foundation for the enduring
knowiedge which gees on in-
creasing through eternity.”

Stevens praised what he cailed the
“old time method” where

“all wereinstructedinthesame
school; all were placed on per-
fect equality, the rich and the
poor man’s sons; for ail were
deemed children of the same
common parent — the Com-
monwealth.

“Ttisnouncommeon occurrence
to see the poor man’s son. thus
encouraged by wise legislation,
far outstrip and bear off the
laurels from less industrious
heirs of wealth. Some of the

. ablest men of the present and
pastdaysnevercould have been
educated except for that be-
nevolent system.

“I know how large a porticn or
the community canscarcely teel
any sympathy with, or under-
stand the necessities of the
poor; or appreciate the exquis-
ita feelings which they enjoy,
when they see their children
receiving theboonofeducatien,
and rising in intellectual su-
periority above the clogs that
hereditary poverty had cast
upon them. [tis not wonderful
that he whose fat acres have
descended to him, from father
to son, in an unbroken succes-
sion, should we have sought
for the surest means of allevi-
atingit. When ireflect howapt
hereditary weaith, hereditary
influence, and perhaps as a
consequence, hereditary pride,
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are to close the avenues and
steel the heart against the
wants and the rights of the
poor, [ am indeed to thank my
Creator for having, from early
life, bestowed upon me the
blessing of pcnrerty.”Jl

It was as “a right of the poor” that
education hadentered thenational
conscicusness and was so tren-
chantly addressed by the first
national legisiatures in the Ordi-
nances of 1787 and 1785. It wasin
this tradition that Pennsylvania’s
Free Public Schools Act, and these
which followed everywhere were
thus sustained. Three vears later,
in 1837 in the Pennsylvama Con-
stitutional Convention, Stevens
reflected:

“There is nothing in the Cen-
stitution soimportant, nothing
which affects so deeply the good
or evil of the country as this
very subject of education.”

It is in this perhaps astonishing,
certainly powerful and resonant,
tradition of national legisiative
address of the schools which the
eight statutes stand and four-
square into the midst of which our
nationai legisiature has placed the
states-of-the-art imperative.

Like the earliest national school
enactmen:stheeight are animated
by a commitment to equality. They
originate in Congresses which en-
acted also the great Civil Rights
Act of 1964 and 1965, seeking
equaliity across lines of race, reli-
gion, national origin, and gender,
as well as the seminal Elementary
and Secondary Education Act of
1965, the health care and reha-
bilitation services provisions of

Title XIX of the Social Security Act
of 18965, and many other statutes
seeking equality across lines of
income, to end or transcend pov.
erty, Severai of the eight were-ex-
plicitly enacted to implement and
enforcethe Equal Protection Clause
of the l4th Amendment; all, ex-
plicitiy or implicitly to do so. All of
the eight statutes are progeny of
the equal protection decision of the
United States Supreme Courg in
Brown v. Board of Education.

Several of the eight
were explicitly
enacted to implement
and enforce the
Equal Protection
Clause of the 14th
Amendment;. all,
explicitly or
implicitly to do so.

SomeDoubters, [fNot Resisiers.
Nonetheless, occasionally still,
some doubters, if not resisters,
sometimes say — rot 56 much with
particular reference to these eight
states-of-the-art statutes, s¢ over-
looked and unnoticed and unheeded
have they been, but in generai or
with particular reference to the
school finance cases, the desegre-
gation cases and state “account-
ability and assessments” statutes
of the 1963-1574 era — “naticnal
mandates have no place,” even
“statemandates haveneplace”and
“learning 1s not to be iegigiated,”JJ
“it cannos be mandated.”

Putaside any analysis of what may
motivate resisters. Put aside that

daubts will, as a matter of a
positivist's prediction of what
courts will de, not withstand the
plain and powerful contentofthese
laws. The point here is that the
conception of law which underiies
their view iz brittiely positivistic, a
conception that has reigned too
often in tontinental Europe but
which has never accurately de-
scribed, and is indeed repudiated
by the common law and Constitu-
tional traditions which are ours.
Three distinctions may serve to
inform and perhaps to resoive the
doubts.

Commands Versus Open-Textured
Commands. Commang is not the
only function of laws, Law has aiso
an “inspiring” funetion, a "sight-
setting” funcuon, a “look v.gls'aaf. the
possibilities are” function.” It has
a “these shall be our purposes’
funetion, “these values are crucial
and shall pervade” function, a *how
can these values animate this in-
stitution?” function, a “think about
this and act upon it sensibly, by
your best lights” function. [t has a
“get off the dime” function.

The crux, [ believe, isinthe texture
of the command, and hence the
structure of the duties it creates.
The crux is in the difference be-
tween a closed command, “here it
is, do it exactly this way” and an
open-textured one, or as I have too
often already put it, “an authori-
tative and binding but open-
textured invitation.”

[fthe states-of-the-arcimperatives
are the iatter, they satisfy the
canons of what Allen Odden and
Elmore before him have cailed the
“backward-mapping perspective™

M
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“Backward mapping delegates
the specifics of program quai-
ity decision-making authority
tothelevelinthesystem where
services are delivered —
schools and classrcoms. Thus,
backward mapping puts
teachers and prineipals in key,
programdecision-makingroles
and relegates other levels in
the system, including federal
and state levels, Lo a mode of
assisting teachers and princi-
palsin delivering servicesthat
reflect a state-of-the-art level
of quaiity.””

Ifthe states-of-the-art command of
the statutes is thus open-textured,
then the statutes may be receg-
nized as an undertaking by the
Congresstoitself supply whatTom
Vickery calls “transformational
leadership by a person or persens
with a compelling vision of what
can and ought tc be.”

“Participatory” and “mandatory”
arenot opposites. Onecanframe —
and | suggest that the national
iegislature has framed — an cpen-
texturedinvitation sopewerrul that
it cannot be refused but which
requires also & widespread,
thoroughly creative, and real par-
ticipation in acting upon its accep-
tance. Such would be the “aligned
(and participatory) decision-
making” which Tem Vickery cor.
rectly notes ODDM itself assigns
to and requires of every profes-
sional and family participant in
schooling. “Aligned” and “purpo-
sive” are synonyms.

Just such decentralized, thought-
ful, and purpesive decision-making
is what the statutes’ states-of-the-
art imperatives require of all

schools people. Onecannot, 1 think,
read across the eight statutes
without understanding that the
national legislature has — as
Madison argued it woulid fron ume
to time — exercised its constitu-
tionally assigned roie of “transfor-
mational leadership” to supply a
“compelling vision of what can and
ought to be.”

One cannot, I think,
read across the eight
statutes without
understanding that
the national
legislature has ...
exercised its
constitutionally
assigned role of
“transformational

leadership” to supply

a “compelling vision
of what can and
ought to be.”

Rules Versus Purposive Analysis
and Action. Similarly, law 1s not
simply composed of rules, let alone
stark, propositional, black letter
rules, to be mindlessly or siavishiy
followed. Those who suppese the
law is simply about rules —singie
subject, singie verb (passive voice,
maybe intransitive), singie object
(if any) — are kissing cousins to
those who suppose that profes-
sional knowledge may be ad-
equately stated propositionaliy, To
the contrary.

Asanyone whohasread anopinion

of & court which, on its face, is
about applying a rule {or abou:
choosing among or between rules
to apply) to a situation which is
cefore the court knows: the lawyu!
inquiry which a court indulges is
first, what is (or what are) the
purpose(s) ofthe “ruie,” and second,
how, in this situation defined in ail
its concrete particulars, would the
purpose(s) be served. The “rules” of
the law quickly dissoive, in cur
tradition, to purposive analysisand
the structuring and restructuring
ofaction and ofinstitutions to serve
the purpose.

The purpose of each of the eight
statues here — and of their com-
mon ruie: “schools” peopie shall
know the states of the art, and
shall thoughtfully choose between
and among them, and shall
implement (as weil as revisit as
cireumstances require) their choice
of states of the art — is that the
schools shall meet the educational
needsofeach and all of the children
in them. It is that purpose which
must animate the knowiedge, de-
cisions, and actions of schoois
people. If that purpese is served
(but only asthat purpose is in fact
served) the “rule” is satisfied.

Itis, again, Tom Vickery's “aligned
decision-making” — decision-
making aligned to purpose (and
revisited agzin and again, insofar
as it does not yet, in outcomes,
achieve the purpeose) — which
satisfies the “rule.”

Thomas Skrtic in the closing para-
graph of and throughout, hisrecent
book Behind Speciai Education: 4
Critical Analysis ¢f Professionai
Culture and School Organization
(1991) brings the point to life:

m
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“In the final analysis cuitural
transformation and social re-
construction will depend upon
adequate methods and condi-
tiens for reflective discourse.
Fiven the emerging historicatl
conditicns of the 21st century
and the fact that democracy is
coilaborative problem solving
within a community of inter-
ests, critical pragmatism and
“adhocratic” school organiza-
tionprovide us with themethod
and ccnditions to resume the
critical project of American
pragmatism and thus with
what is certainly our best —
but perhaps our iast ~—chance
to save our democracy and
ourselves from bureaucracy.”
(his emphasis)

The statutory states-of-the-artim-
perative imposes no mere “rule,”
but bindingly and authoritatively
requiresrefiective discourse, of use,
and decision and action based in it.

The purpose of each
of the eight statues
here ... is that the
schools shall meet
the educational
needs of each and all
of the children in
them.

Mere Formai Procedures Versus
Thoughtfulness. Critics of legal in-
tervention into schoeis (or inte
anything else which is important,
for that matter) correctly warn
against an unfolding profusion of
srocesses. suppressive of purpose,
which may follow {and toc often

has) from invocation of the law.

Upon the tenth anniversary of the
Education of All Handicapped
Children Act of 1975, I sat with
many dear colleagues in ‘the for-
mulation of that statute. I was as-
tonished to hear many say that
that great Act was procedural and
only procedural;thatallitrequired
were procedures (individual edu-
cation plans {IEPs], family and
“team” conferences; due process
hearings, and so on and on) and
that its reguirements were ex-
hausted (i.e., fully satisfied) by the
provision of those procedures. The
burden of that great Act is plainly
substantive — its states-of-the-ar:
imperatives, its integration im-
perative and its requirement that
farmmilies’ wishes be taken really
intoaccount, accommaodated, acted
upon, not merely processed.

The profusion of processes pro-
ceeds, not from this law or another
but instead from bureaucratic un-
dertakings to trivialize substan-
tive duties, rather than to abide
and implement them — from re-
ductionist bureaucratic instincts,
in the instance of the Education of
All Handicapped Children Act, to
reduce commanding substantive
duties to nickeled-and-dimed
nothingness.

Procedures and process are impli-
cated by the law only insofar as
theyactueliy funciion toextend the
respect the law demands to the
persons and iacgeas the law reguires
berespected. Yes,dueprocessisa
requirement of our constitutional
scheme —the constitutional “rule”
isthatno person will be deprived of
anything really important to him
orto her without due process —but

it is important to understand the
purposeof dueprocess, and toshave
and discard its proliferating forms
insofar as they disserve its pur-
pose. :

The statutory states-
of-the-art imperative
imposes no mere
“rule,” but bindingiy
and authoritatively
requires reflective
discourse, of use, and
- decision and action

based in it.

The greatest statement is Judge
Skelley Wright's, madepotntedlyin
his opinion in Hobson v. Hansen
which held public school tracking
unconstitutional:

“Whatever the law was once. 1t
1S a testament to cur maturing
concept of equality that ... we
now firmiy recognize that the
arbitrary quality of thought-
[essness can be as disastrous
andunfairto privaterightsand
the public incerast as the per-
versity of a wiilful scheme.”
(emphasis su.pplied')Js

The point of proceduresis ta purge,
not to multiply, “the arbitrary
quality of thoughtiessness.”

The imperative of the states-of-
the-art statutes as of the l4th
Amendment itself (s thoughtful-
ness and action based in thought-
fulness. If thoughtfulness —
professionalthoughtfulnessinthis
case — is present, procedures take
the hind-most.
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The Technology-Forcing Func-
tion of the Law. Since the origins
ofthe common law traditicn centu-
ries ago, one primary and perva-
sivefunction ofthelaw hasbeenits
technology-forcing function, to
stimulate innovation and develop-
ment and the widespread dis-
semination and use of the fruits of
humancreativity and insight. (This
is not a sectarian function confined
to technology in the "machine”
sense, but rather encompasses all
of the fruits of human creativity,
fromtheartsaswellasthe sciences,
systems as well as implements).

In this century, perhaps the most
famous exemplificaticn of the
technology-forcing functions of the
law is the T.J.Hooper Case."
T.J.Hooper was a tug beat. The
T.J.Hooper and the ship it was
guiding got into trouble in the At-
lantic Ocean when a sudden storm
blew up. The storm damaged the
ship and caused injury and property
loss to its clients, who promptly
sued.

At that time common practice
among tug companies was to get
weather information viz hand sig-
nais from shore. Although radie
hadbeeninvented, even introduced
here and there, and its ability to
carry weather news to tugs had
been demonstrated, radic was not
in commen use. The T.J.Hooper
did not use radio, but if it had, the
tug master would have known of
the danger and been able to take
its client ship to sheiter, thus
avoiding damage to life, limb, and
property.

The case turned on the question of
T.J.Hooper's responsibiiity: was
adherence to what was common

practice among tug operators (i.e.,
hand signais from the shore)
enough? Or did the situation de-
mand the use of the state of the art
(radio)? The court, in an opinion by
Judge Learned Hand, ruled that
when important matters are at
stake, the legal obligation is to use
the state of the art.

The profusion of
processes proceeds ...
to trivialize
substantive duties,
rather than to abide
and implement them
... to reduce

commanding .
substantive duties to
nickeled-and-dimed

nothingness.

When important matters are st
stake, as they are for children in
teaching and learning in the
schools, the state of the practice is
not a sufficient defense o failure.
The states of the art, as the Con-
gress has provided, are reguired.

Indeed, in one case, PARC H“,
enforeing the “adopt promising
practices” requirement of the
Education of All Handicapped
Children Act, the turning point

came when the defendant Penn- -

sylvania Department of Education
and Philadelphia School District
offered witnesses to describe the
practice of other states and school
districts in educating severely
disabled students. Upon objection
by plaintiffs’ counsel to such evi-

dence, the court ~ Judge Edwar.
Becker, thereatter eievated tc th
United States Court of Appeals fo
the Third Circuit — excluded tha
avidence ruling that the standar:
under the statute, and defendants
duty, was not the state-of-the
practice, but the states of the art.

It is in this common law traditior
of T.J Hooper and its manifesta
tions across the ages, that the na
tional legislature has sguarel
rooted the eight states-of-the-ar
schooling statutes. It is this pow
erful technoiogy-foreing traditior
ofthecommonlawthatthenauona
legislature has ordained shall be
brought to bear in the schools.

Present Rights. One additiona.
tradition of law which the nationa.
legisiature here draws upon anc
within which it now squarely hac
placed the schools illumines the
nature and power of the eight
states-of-the-art statutes,

[tis the tradition of present rights.
In Watson v. City of Memp#his. the
Supreme Court of the Unitec
States, addressing the unavaii-
ability of certain community ser-
vices, public parks, and other
recreational facihities, to racial
minorities, said:

“The rights here asserted are,
like all such rights, present
rights; they are not mareiy
hopes to some/uture enjoyment
of some formalistic constitu-
tional promise. The basic guar-
antees of our Constitution are
warrants for the here and now
and, unless there is an over-
whelmingly compeiling reason,
they are to be promptly fui-
filled.” (the Court's emphases;42

L ]

Page $0

QUALITY OUTCOMES-DRIVEN EDUCATICN

Sl



—M

1is notion of “present rights” is a
1g-standingone, attached, asthe
urt in Watson noted, to “any
‘privation of constitutional
thts.”

~hile the law and rights here are
wtutory, the nationai legisiature
-unly located the eight enact-
:nts in constitutional terrtory
- if the Congress were adum-
--ating and enforcing the require-
:nts of the Equal Proteerion
' liuse.

These powerful
statutes ... and the
- owerful pedagogies
they require us to
‘now and to use are
Jor today. Tomorrow
will not do.

. etouchstone, harkened to again
»d again during the national
. .islature’'s formuiation of the
-+ .tes-ot-the-art school statutes,
.5 Brown v. Board of Education
.ere the Court had written:

“Today, education 1s perhaps
the most important function of
state and local government.
Compulsoryschoolattendance
laws and the great expendi-
tures for education both dem-
onstrate gur recognition of the
importance of education to cur
democratic society. It is re-
guired in the performance of
our most basic public respon-
sibilities, even service in the
armed forces. It is the very
foundation of good citizenship.
Today it is a principal instru-

mentin awakeningthechildto
cultural values, in preparing
him for later professional
training, and in heiping him to
adjust normaily to his envi-
ronment. In these days, it is
doubtful that any child may
reasonably be expected to suc-
ceed in life if he is denied the
opportunity to an education.
Suchanopportunity, wherethe
state has undertaken tc pro-
videit,is a right which must be
made available to ail on equgl
terms.” (emphasis supplied)

By hypothesis, and by the national
legislature’s continuing observa-
tion and judgment, effective
schools, schools which actually
work tc give their children the fuli
benefit of such epportunity, do ex-
ist for some. The national
legislature’s command in the
states-of-the-art statutes is that
they be made avaiiable to ali, in the
here and now.

These powerrul statutes — reso-
nant with the nation's dedication
10 a proposition of equality, with
contemporary, turn-of-the-next-
century economic necessity, and
with opportunities at hand for ev-
ery child and every school and ev-
ery teacher to sing and soar — and
the powerful pedagogies they re-
quire us to know and to use are for
today. Tomorrow wiil not de.

Thomas K. Gilhool, 8th Grade
Teacher, Vaux Middle Schkool,
Philadeiphia, 1589.1990, and
Secretary of Education for the
Commonweaith of Pennsylvania,
1987-1989, practices law ar the
Public Interest Law Center of
Philadeiphia, 125 South 9th Street,

Suite 700, Philadeiphia, PA 19107,
DPhone (215) 627-7100, FAX (215)
627-3183.

REFERENCES

'All of the statutes. but one, are to be found
in Title 20 of the United Sates Code Anno-
rated (U.5.C.A.), four fairty slim volumes,
avatlable at every county, bar, and univer-
sity law libraryinthecountry. Eachof them
iseminentiy readable, and each deserves to
be read and re-read. Like the Great Works,
as the problem or opportunity in mind
changes, a reader wili gee different, re-
sponsive, and probably useful meanings in
the statutes — hence, re-read. [ have cho-
sen in the text to call the statutes by their
most familiar names. although some, as
amended have taken on new names. The
sections of Title 20 U.S.C.A. where each
may be read are noted beicw: the Head
Start Act may be read at Title 42, U.S.C.A.
§9831.

20 U.S.C.A. §2721(aX 1) and 2722(c)(1).

'20U.S.C.A. §1413(X3), This pravision was
copied verbatim by the Congress {rom the
original Chapter One, then called Title I
{1965) into the Education of All Handi-
capped Children Act, Note that another
prevision of EHA says,

“I1S)peciai classes, senarate schaoling,
or other removai of handicapped chil-
dren from the reguiar educationsi en-
vironment {shail] ocour oniy when the
nature or severity of the handicap is
such that education in regular classes
with the use of supplementary aids and
services cannot be achieved satisfac.
tarily.”

42 U.S.C.A. §1412(5). The duty from the
Act, to adopt promising pracuices, thusruns
with the children inw reguiar classes.

Note, too, the duty upon all state and iocal
educational agencies to provide “a free gp-
propriate public education” to each child.
20U.8.C.A. §1412(1). An “appropriate ...
education” meansan education “reasonahly
cafculated to yieid [realf educanional ben-
efits,” the Supreme Court has held inRowley
v. Board of Educauon, 102 8.Ct. 3034 (1982):
sounds of Chapter One's requirement that
programs be “designed to .., meet ... edu-
cation needs ..." supra at Note 2.
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‘20 US.CA. § , The Perkins Voca-
tional and Technology Educauon Act of
1990 is not yet codified in U.S, Code (when
it is, it wili be at 20 U,S.C.A. §2301 et seq.,;
the provision quoted ia of §235 cf P.L. 201-
392.

‘o0 U.S.C.A. §3282(a), See also
§3283(a)(4XA) and (6XA) and (7). The Bi-
lingual Education Act.

‘a0 U.S.C.A. §2782(aX1). The Migrant
Educaticn Act.

42 U.S.C.A. §9B33(1). The Headstart Act.

‘90 U.S.C.A.  §1419(b)1XB) and
1423(aX1X¥D). The Early Educatnicn of
Handicapped Children Act of 1986,

"0 U.S.C.A. §2962(a) aad (b). The National
Diffusion Network Act.

°1 s Federaliat No. 10, considering haw “the
public voice, pronounced by the represen-
tatives oi' the people, will be moreconsenant
to the public gaod,” Madison writes:

=The question ... is, whether small or
extensive republics are moat favoradle
10 the election of proper guardians of
the public wesl, and it is cierriy re-
soived in favor of the latter ...

It must be confessed thatin this, asin
most other cases, there 18 a mean, oo
both sides of whichinconvenences wiil
be found to be. By enlarging oo much
the numbors of electors, you ronder
the representatives Loo fittle ac-
quainted with ail their lccal eircum-
stances and ies inrerests; as by

reduc o much, you der
uly attached tothese pod toc little
d pursue great

o0 /oum’a’ﬁ oTITH"
thisTespect; the great and og-
gregate incerests being referred o Lhe
nationat, the local and parucular to
the State legisiatures.” (emphasis
supplied)
i 1 ; ate Schoal Officers.
School Success for Students at Risk (Har-
court Brace, Jovanavich 1588} not only
contains four of the most trenchant articles
on powerful pedagogies —-James P.Camer,
“Tffective Schools: Why They Rarely Exist

!

for At-Risk Elementary School and Adoles-
cont Students” (pp. 72-88); Patricia Adberg
Craham. “Achicvement (or At-Risk Swu-
dents,” pp. 154-174: Asa G. Hilliard L1,
“PublicSupport lor Successiul Instructional
Practices ior At-Risk Students,” pp. 183-
208; Herbert J. Walberg, “Productive Edu-
cational Practices for At-Risk Youth,”
pp. 1753-199 — but it publishes the Model
State Statute formulated by the Chiefs and
recommended {or enactment by the 50
states. The Modei State Statute, pp. 320+
346, embodies states-of-ihe-art duties, for
example:

“The purpese of this statute is to pro-
vide each child with educationai and
related services reasonabiy caiculated
toenaplethe child to achieve hisor her
potential, to become a productive
member of scciety, and to undertake
the responsibilitics of citizensnip.

“Each student earolled in a public
school ... isenttledto be provided with
¢ducationai and reiated services rea-
sonably calcuigted to jead to succeas-
ful completion of a high-schooi
education.

“[Elach ischool districtj shail assure
that its practices and programs in-
¢lude ... the adoption of systematlic

. instructional strategies that: (a) have
been demonsirated to be effective or
that show promtse of being effective,
(b) are designed to agsist at 13K chil-
dren in mastering the same siills and
knowledge expected of all students:
and (c) are cesigned Lo QSsure co-of:
dination and integration of programs
to assist at-risk children with the en-
tire educationaj program.”

The school cedes of at least 1B states al-
ready incorporate state-of-the-art duties.
Tn Pennsyivania, {or exampie, sines 1911
+he schooicode has said “The beard of schoal
directors in every schoei district shall ar-
range a course or courses of study adapied
ta the age, develooment, and needs of the
pupils.” 24 Purdon’s Staiules §15.1512. [n
QOregon: “sound, camprefensivecurricuium
best suited to the needs of the students.”
Ore. Rev. Stats. $326.011.In California: “Any
course of study adopted ... shall be designed
to fit the needs of the pupiis for which the
course of study is prescnibed.” Annat. Califl
Fduc. Code §1204.

The commen State Constitutional provi-
siona for “a thorough and eiflicient systemof
education” have been understood to iNCer-
porate the states-oi-the-art duty by the Su.

preme Court and the Legislature of at least
one state, Kentucky. See Rose v. Counci for
Beiter Education, 790 5.W.2d 187 (Ky. Sun.
Ct. 1989) (the Kentucky School Finance
Case)and the Kentucky Educauien Reform
Act of 1990,

“While I was Pennsyivania Secretary of
Education, [ asked Pennsyivama school
digtrict teams of a superintendent. princi-
pai, and teacher unicn premdent to go w
Johnson City, New York, on its reguiar
Thursday visiting day to see the Qutcomes-
Driven Developmental Model at work. At
the close of his day in the Johnsan City
schoois, one of Pennaylvania’s hardest.bit-
ten, toughest, moat cynical teacher union
oresident said, “I didn’t know schools couid
be like this,”

TheNational DifTusion Network'svalidation
of ODDM is punlished at PageF-12. entitled
“Outcomes-Driven Developmentai Model
‘QDDM): A comprehensive and systematic
program for improving all facets of school
operation to produce excellent achievement
by all students,” in Educaucnal 'rograms
That Work: A Collection of Proven Exempiary
Educenonal Pregrams and Proctices (17th
Edition, 1991).

The book naw in its 17th annual edition is
published for the Nationai Diffusion Net-
work, in partial discharge of its dutiesun-
derthe Nationai DifTfusion Network Act, by
Sepris West, lac., 1140 Beston Avenue.
Longmont, Colorado 80501and may pe pur-
chased for $10.95 plus $2.00 shipping.

Neither the annuai publication ol Educa-
sionai Progrems that Wark: A Collection or
Proven Exempiary £ducaiicnal Programs
angd Proctices northe existence 1n eacn state
of a network outpost (sddresses are 1n the
book)exhaustsor satisfles—-iheyjust barely
setthe stage for — the statutory dutyoi'the
U.8. Secretaryof Education “to aggressively
notify, seek out and pursue.” “to affirma-
tively arrange” that the persons responsible
for the schoals be acquainted with ang as-
sisted in implementing cxempiary prac
tices.

This quoted language, suggesting the pro-
active, outcomes-driven nature of the duty
of the Secretary under the Nationai DifTu-
sion Network Act, is the language used by
two Courts of Appeals in enfercing similar
duties of efTective outreach upon public of-
ficials under the Early, Periodic Screening,
Diagnosis and Treatment (children's pre-
ventive health care) provisions of Title XIX
of the Social Security Act. Sce Stanton v.

ﬁ
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‘ond, 504 F.2d 1246, 1250.51 (7th Cir.
*T4Y, Mitcheil v, Johnston, 701 F.2d 337,
748 (5th Cir. 1983),

ere is danger, of course, in this. No un-
ratanding of my duty as Pennsylvania
-cratary of Education turned some su.
Tintendents stone cold faster than a
-odest undertaking to send important de-
.rtmental communicationa (particularty
sseconcerned with opportunitiesto adapt
omysing practices) directly ta principals,
acher union presidents, union buiiding
cumittees, and school board presidents,
: weil as to superintendents.

" otice that as any of the instrumentat,
ywer-ahifting reforma, discussed below in
etext, expand tha power and authority of
“chers, principals, family, or communny
theschools, the setof“persons responsible
r the operation of the schoois” cxpands,
1d the Secretary’s and the Network's duty

aequaint and to assist “persons respon-
sle” to implement exemplary practices
pands to include them, ai{ of them.

‘ince 1965, Chapter One, for exampie,
-8 required that “teachers and parents be
. .voived inthe degignand implementatton®
Chapter One undertakings, esch in both
: zirdesign and their implementation. The
rrent statutory language on teacher par-
'..ipation is
“(Each] appiication shall provide as-
surance that the programs and projects
described ... are designed and impie.
mented in consultation with teachers
fincluding cariy childhood education
professionals and librarans wnen ap.
propriate),”

U.B.C.A. §2722(cX1). For school-wide
sjects under Chapter One, in language
mnning site-based management, the re.

- irement is that:

“the school-wide plan has been devel-
oped with the involvement of those
individuais who will be eagaged in
carrying out the plan, including par-
ents, teachers, librarians, education
aides, pupil services personnsi, and
administrators.”

US.CA. §2725(b)2)

- zh of the eight statutes variously re.
resthatteachers andfamilies beengaged
iesign, decision-making, goal setting as
il as in implementation. The farmiiies’
uirement of Chapter One is more fully

. out and discussed below in the text.

“The rich, and richly descriptive, works of
the Nationai Association for the Edueation
of Young Children (NAEYC) (Washington,
DC) best capture the conerete particulars
— developmentally informed, family-

centerad, low cniid-teacher ratios — which -

make early childhood education such a
powerful variable. See also Right from the
Start, The Report of the National Associa-
tion of State Aoards of Educetion on Early

Childhood Education (138B8); the recent .

roports of the National Association of El-
ementary School Principais and the Blue-
print for Action of the National Conference
oa Educating Black Children (1986).

Its pawer, lasting at least throughout =
child's school career 2nd into yoeung aduit-
hood, is measured, inter aiig, in the High-
Scope Project and the National Follow
Through Reports and celebrated in virtuaily
everyschooireformreportofthe last decade.

Deapite that and the enabiing invitation of
30 many federai taws, we vemain far from
its universai availability, especially to
children from low income families.

“Gene V. Glass, L. S. Cohan, M. L. Smith,
andN.N.Filby, School Class Size: Research
and Policy (1982);(clase size of 15, provided
teachers are armed to take pedagogical
advantage of it, maies order of magnitude
difference); Glen E. Robinson and J. H.
Wittehols, Class Size Research: A Related
Cluster Analysis for Decision Making
Education Research Service 1988) (class
size of 15, espeemialiy for children from
“amtiics of low tncomer and most recentiy,
4. D.Finnana C. M. Achilies, "Answers ang
Questions About Class Size: A Statewide
Expeniment,” American Educational Re-
search Journal, Vol. 27, No. 3, pp. 5§57-577
-Fall 1880} {reciptent of the 1920 Outstand.
ing Research Award from the American
Association of Scheol Administrators, Sch.
Admin., Vol. 47, No. 3, p. 31 (March 1990},
‘Forasuatewidestudy, Indiana. with similar
strong, especiaily eariy graces, mirority

and pcorchildren, results, seeJ. MeGivern,-

D. Gilman. and C. Tittitski. “The Relation
Between Class Size and Achievement,”
Elem. Sch. J., Vel. 80, No. 1, pp. 4647,
September, 1989).

The last repoerts the resuits from extensive
use of class size of 15, parucularly in the
.ower grades. in Tennessee, under the ini-
tlative of Governor Lamar Alexander, now
United States Secretary of Education.

Knowing-in-the-head and knowing-in-the-
gut are different things. The second form of

knowledge came to me when 7 of my 22
regularly attending 8th grade students were
suspended ir one swoop by a vice principal.
During four daya of a seif-contained clasa-
room respoansibie for ail the major subjects,
[ had but 15 students. Each of these days
my tolleagues wouid ask as I entered the
teachers’ lunchroam, “Githool, why are you
smifing? Why are you humming?” Answer:
“There's real teaching and learning going
on today in my classroom.” Even with 22. if
! knew that (and whether) three students
had gotten (anything), i was doing weil.
With 15, I knew at any given time where 12
or 13 were. With 15 there were three heavy
actors stili{andtwo oificially “handicapped”
studenta), but the reiationship of the other
12 to the 3 was traneiormed, they brought
themin, insisted theybe in. Learning, loving,
and counseling in the grand sense, ¢iass-
wide actually happened.

“East Hariem’s 51 highly differennated,
now high performing (66% of the stuaents
atorabovegrade ievel, up from 16%) middle
schools are allsized 300 studentsor smaller,
{A buildingie not necesserily a schaol: some
buildings there have three schoois. each
futly a schooi, seil-contained, autonomous
—an important concrete particular in
replication: Too many “heuses,” the cel-
ehrated Carnegie recommendation o get
the functional equivalent af small schools
ana their benefits, faii because, e.g., main-
:aining a single principai and set of vices
:lﬂ.d 80 an, across the hUUSBS. maintains a
span of responmbility and control that sus.
waina the weil-learned hierarchical instinee
‘0 say “no,” to teacners and students alike.)

In Pennsyivania, beginning in 1887, we
identified and celebrated high fow-imcome
‘38 percent to the 80 percent of children
(romlow-income families), high-performing
{at least 80 percent of the children above
critenon, for at leasttwao years in both math
and reading in each of the listed grades.
3rd, &th, Bth) schools. During shree years
the high performing, high low income schools
grew from 43 ta 72 to 147. Each year, 3/4 of
them were schools aized under 300.

"See Herbert J. Walberg, “Famiiies as
Partners in Educationat Productivity.” PAj
Delta Kappan (February 1984); James
2. Comer. *Parent Participation in the
Schoels.” Phi Deita Kappan, (February
1986}, Joyce L. Epstein, “How Do We Im-
prove Programs for Parent Invoiverment?"
educationai Horizons (Winter 1988): Diane
Scott-Jones, “Families As Educaters,” ibid.

,-M
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DPennsyivania Dept. of Education, Support
from the Home Team: Famiiies and School
Handbook (1988) collects those articlesand
a rich set of effective reach to family prac-
tices used in Pennaylvania schools, and is
availabie from P.D.E., Bureau of Commu-
nity and School Support Services, 333 Mar-
ket Street, Harrisburg, Pennsylvama 17126,

*See eapeciaily Lisabeth Schoor, Within Our
Reach: Breaking the Cycle of Disadvantage
(1989); Education Week, Deborah Cohen's
featureon “Joining Forces,” March 15, 1989,
Joining Forces, a joint undertaking of the
Council of Chief State School Officers and
the American Public Wellare Association,
housed at CCSSQ, Suite 379, 400 North
Capitol Street, NW., Washington, DC
20201-1511 (202-393-8161) is a fruitful
source of exemplary practices in gathering
other public and private services and sup-
ports for families and children into end
armund the schools.

P20 US.CA. §2721(aX2).

¥20 U.S.C.A. §2725(bX1XE) and 2891(7).
120 U.S.C.A. §2722(cX1).

P20 U.S.C.A. §2725(dX2).

00 U.S.C.A. §2726.

*20 1.8.C.A. §2726(cX5).

The Vocationai Education Act of 1990 re-
quires state boards to “establish effective
procedures by which parents. students,
teachers, and area residents will bo able w
directly participate in etate and local deci-
siona which influence the character of pro-
gramas.” The authorofthis provisien poinzed
put that this language was intentionally
adapted {rom the Head Start Act "because
of that program’s success in both ita cut.
comes and its involvement of parentas, ...
with the expectation that the eifective pro-
cedures to be developed by the states for
this purpose will provide for parents ang
students the same high leveis of actual
invoivement as Head Start does.” Congres-
sional Record Page H1726, May 9, 1988,

A collection of national enactments re-
quiring public agences to “join lorces” in
and aroundtheschoolsisavaiiablefromthe
Publicinterest Law Centerof Philadeiphia.

Page 64

*Tg get a copy, see Note 11.

Some respected commentators, Edgar Cahn
notably, have suggested thatthe pedagogies
catalogued in that Nationai Diffusion Net-
work publication are the strongest candi-
dates to satisfy, prima facie, the statutary
state-of-the-art dutics. I am inclined to
think, and I think Cahn wouid agree, that
the too little noticed, let alone celebrated,
work of NDN, and, consequentially, its atill
incompiete reach should allow.schools to
embrace and courts to accept choices of
pedegogies beyond those thus far cata-
logued, provided. of course, they can be
demonstrated — reasonably and rigorousiy
demonstrated. mosystrongly by proventrack
record on the ground in reai achoois or by
reasonabple reflection upon proven expern-
ence and argument ta variationa - to hold
real promise of substantiai progress.

518 F.Supp. 47, 56 (N.D. Ala. 1981) (Cir-
cuit Ceurt Judge Yance) (P.L. 94-142).

"Seee.g., Nicholsonv. Piltenger, 364 F Supp.
669, 674-756 (E.D. Pa. 1373) (enforcing
Chapter One); Casieneda v. Pickard, 648
F.24989(6th Cir. 1981)and Rios v, Reed, 73
FR.D.589(E.D.N.Y. 1977) (bath enforcing
the Bilingual Education Act); Roncker v.
Walter, 70 F.24 1058 (6th Cir. 1983), cert.
denied 104 8.Ct. 1960(1983)(enforcing P.L.
94-142).

2'Se)rmo'ur Sarason, The Predictable Fail-
ure of Education Reform: Can We Change
Course Before it's Too Laief at pp. 117-134
(1890).

"Seethe requirementsof these very statutes
far real teacher participation in the design
of programs &ng projecta set forth in Notes
13 and 24.

*The Stevena Address of Aprii 11, 1835, is
setout in parts, as aretherelated quotations
in the text, in R. Korngoid, Thaddeus
Stevens: A Being Darkiy Wide and Rudely
Great 34-39 (1974) and T. L. Woodley, The
Great Leveler; The Life of Thaddeus Stevens
110-123 (1837

Thirty years later, when on June 13, 1866,
the 14th Amendment to the United States
Constitution returned to Thaddeus Stevens’
House of Representatives irom the Senate
with its enforcement provisions, in Stevens’
judgment, radically weakened but with its
content — the Privileges and Immunities

Clause, the Due Process Clause, and, par-
ticularly, the Equal Protecticn Clause —
unaitered since 1t had come {rom his and
other House pens. Stevens, just before its
passage, spoke his hopes and intentions ior
the 14th Amendment, that it

“would have so remodeled all our in-
stitutions as to have freed them from
every vestige of human cppression, of
inequaiity of rights, of the recognized
degradation of the poor, and the au.
perior caste of tha rich.”

Erie Foner, Reconstruction, America’s Un.
finished Revoiution, 1863-1877, 234
(Harper & Row, 1288),

“n additien, the lineage of the current
BilinguaiEducation Actia directly in Lau v,
Nichois, 414 U.S. 583 (1874), and of the
Educaton of All Handicapped Children Act
of 1975 in Pennsylvania Assoctation for
Retarded Children v. Commonweaith of
Pennsyivanta, 343 F.Supp. 279 (E.D. Pa.
1972)(threejudge court). The courtopinions
in both cf those cases wera grounded in
Brown and sourced in the Equal Protection
Clause.

PA.E. Wise, Legisiated Learning: The Bu-
reaucratization of the American Classroom
(1979,

Arthur Wise's ¢critique of the "bureaucrau-
zationofthe cinssrcom”is, Ibelieve, corroct.
Such bureaucratization is not. however, a
necessary concomitant of law, nor even, I
helieve a compatibie concorutant.

Law existed for centuries before Weber noted
the exiatence of bureaucracy. Weberdid not
endorse bureaucracy. We are, however, now
testing Weber's proposition that we can't
getrid of it. And I for one would like to have
available the strength lawean bring to bear
against bureaucracy.

*Tom Rusk Vickery, “ODDM: A Workable
Model for Tctal School Improvement”
Educational Leadership, ¥olume47, No, 7,
April 1990,

“Rober A. Burt. “Consttutional Law and
the Teachings oithe Parables,” 93 Yale Law
Journai No.4 (1984); Owen Fiss, "The
Forma of Justice; Forward: The Supreme
Court, 1978 Term,” 93 Haruarad Law Re-
view (1879},

*\lexander M. Bickei, The Least Danger-
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ous Branch (1962) (2d ed. 19886).

"Allen Odden, “Education Reform and
Services w0 Poor Children: Can the Two
Policies be Compatible?” Educationa!
Evaluaguon and Policy Analysis, Vol. 8,
No. 3. pp. 231-243 (1987).

“*Edward A. Dauer and T. K. Gilhool, “The
Economics of Canstitutionaiized Reposses-
sion,” 47 Southern California Law Review
116 (1973).

®rrobson u. Hansen, 269 F.Supp. 401, 497
.D.D.C. 1967) affirmed sub. nom. Smuck v.
Hobson.408F.24175¢{D.C. Cir, 1969). Skelly
Wright cites Justice Brennan in Baker v.

Carr, “discrimination-in-fact is bad when it
reflects ne poiicy.” (Justice Brennan's em-
phasis)

In Townsend v. Swank the United States
Supreme Court said about tracking:

“(A) classification which channels one
class of people, pcor people, into a
particular class of low paying, low
status jobs would plainly raise sub-
stantiai questions under the Equai
Protection Clause.”

99 8.Ct. 502, 508 n. 8 (1971). On tracking
see J. Oakes, Keeping Trock: How Schools
Structyre [neguaiitv(YaleUniv. Press 1985);
Carnegie Councd on Adolescent Develop-

ment, Turning Points: Preparing American

Youth for the 21st Century (Carneme Corp.
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1989). On the markedly unsuccessiul prac-
tice of grade yetention, often the first stepin
tracking, see M. L. Smith and L. A. Shep-
ard, Flunking Grades: Research and Poli-
cies on Relention {Falmer Press 1989),

“Inre T.J.Hooper, 60 F.2d 737, 740 (2d Cir.
1932)

41 . . .
Pennsyivania Association for Re.

tarded Citlzens v. Commonweaith of Penn-

sytvania, C.A. No. 7142 (E.D. Pa. 1983).

373 U.S. 526, 533 (1963).

2347 U.8. 483, 493 (1954).

We qii dance Tound in @ nng ana suppasg, while the secret sits in the miaale and knows.

. Yo ofe o
L ‘0 e e e

— Robert Frost

Coming in the October 1991 Issue of

Quality Outcomes-Driven Education ...

Articles on Invitational education by Dr, William Purkey, Co-Directer of the internationat Aliance for
Invitational Educarion and Dr. Judy Lehr. Direcrer of the Center for Excetlence in Teaching atr furman
University ang a leqder in the invitalionat eaucanon movement.

Articles on state-of-the-art early childhocd eaucation pregramming by Dr. Sue Bredekamp, Director .
of Professional Development, National Association for the Educancon of Young Children: Marlene
Dergousoff, Primary Team Associate for the exemplary K-3 program developed for ail pullic schools in
the Province of British Columbia: and Dr. Kay Drake and Markie Pringie, key teachersin the nationaity-
acclcimed earny chitdhood program at Seawed Elementary Scheol, Chapel Hill, Nerth Carcling — and
fegturea in the recently released ASCD videorape and faciitators manual entitied "Earty Childhooa
Education: Classroom Management/Curricuium Crganization.”

Camprenensive articie on quality schoots by Dr. WilliamGlasser . Psychiarrist and world-renowned aurher
of publications which include Schools Withour Failure, Reaiity Therapy, Control Therapy in the Ciass-
room. and The uality School.

Articies on the outcomes-driven comprehensive school improvement movement by Br. Al Mamary,
Superintengent, Johnson City Central Scheoai District, Johnson City, New York, and Lyle Wright, Director
ot the Division of Research and Develcoment, Utah State Office of Education, Salt Lake City, Utah. Dr.
William Glasser. in his latest book The Quaiity School. cites the Jonnson City ODDM schools ¢s the best
exampies of quality schools in America. Lyle Wright has given state-wide leagership in Utah to
outcomes-driven school system reform. He has also provided leadership for a successful effort wnich
nas merged schogt districts, state office of eaucgation, colleges and universities into a collaberative
state-wide staff development continuing educarion arrangement which is ¢ model for ali stares.
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