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I. STATEMENT OF JURISDICTION 

 

 Appellants appeal three rulings in two intermediate orders that became final 

on October 20, 2011 when the District Court entered a final judgment that disposed 

of all claims then remaining. (A. 39)
1
 On February 15, 2008, the District Court 

entered a Memorandum (A. 42.1-.41) and Order (A. 42-45) that dismissed all 

claims of Appellants Amber, Crystal, and Michael Blunt (collectively, the “Blunt 

Family”). (See A. 42.21-.26.) On August 19, 2009, the District Court entered a 

Memorandum (A. 42.46-.68) and Order (A. 42.69) that dismissed Appellants‟ 

claims in the Third Amended Complaint against the Pennsylvania Department of 

Education (“PDE”) and dismissed Appellant Concerned Black Parents, Inc. 

(“CBP”) for lack of standing.
2
 

 Appellants timely filed their Notices of Appeal on November 18, 2011. (A. 

1-2, 40-41.) Subject-matter jurisdiction in the District Court was established 

pursuant to 28 U.S.C. §§ 1331, 1343; 20 U.S.C. § 1415(i)(3)(A); 29 U.S.C. § 794a; 

and 42 U.S.C. §§ 2000d, 12188. This Court has jurisdiction under 28 U.S.C. 

§ 1291 over final orders issued by the District Court. 

                                                 
1
 All Joint Appendix citations in this brief are to the Joint Appendix filed in Docket 

No. 11-4200. 

 
2
 CBP is erroneously identified in the caption as Concerned Black Parents of 

Mainline Inc. 
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II. STATEMENT OF ISSUES 

1. Whether the District Court erred when it dismissed the claims of CBP for 

lack of standing even though (a) CBP suffered injury in fact when it 

diverted its resources from other activities to address Appellees’ actions 

and (b) there are individuals who possess the indicia of membership in 

CBP who themselves have standing to bring suit.  

Suggested answer: Yes 

Preserved for review: A. 3124-28; 3232-57.  

2. Whether the District Court erred when it dismissed all of Appellants’ 

claims against PDE on the grounds that the claims were barred by a 

2005 settlement even though (a) Appellants asserted claims that accrued 

after the effective date of the settlement and (b) the factual predicates for 

Appellants’ claims differ from the factual predicates of the settled case.  

Suggested answer: Yes 

Preserved for review: A. 640-50; 3252 n.19.  

3. Whether the District Court erred in retroactively applying a 90-day filing 

deadline that became effective on July 1, 2005, even though the Blunt 

Family had requested a due process hearing and completed a two-day 

hearing at a time when a longer filing deadline was in effect.  
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Suggested answer: Yes 

Preserved for review: A. 152-86; 224-66; 267-83. 

III. RELATED CASES & PROCEEDINGS 

All proceedings related to this case were assigned to a single docket in the 

District Court, No. 2:07-CV-3100 (E.D. Pa.). The plaintiffs filed two separate 

appeals in this Court. The present appeal, assigned to Docket No. 11-4201, 

addresses the claims of the Blunt Family and CBP, and the claims of all Appellants 

against PDE. The related appeal, assigned to Docket No. 11-4200, addresses the 

other claims of Appellants Lydia Johnson, Carol Durrell, Chantae Hall, Saleema 

Hall, Christine Dudley, Walter “Jon” Whiteman, Eric Allston, June Coleman, 

Richard Coleman, Lynda Muse, and Quiana Griffin. 

Both appeals have been consolidated with the cross-appeal filed by Lower 

Merion School District (Docket No. 11-4315) for purposes of appellate 

proceedings. This case has not previously been before this Court. 

IV. STATEMENT OF SCOPE OF REVIEW 

 The District Court applied an incorrect legal standard to all three issues on 

appeal, and therefore this Court‟s review is plenary. 

V. STATEMENT OF THE CASE 

 Appellants are an advocacy organization, Concerned Black Parents, Inc. 

(“CBP”), along with current and former African-American students of the Lower 
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Merion School District (“LMSD) and their parents, including the Blunt Family.
3
 

Appellants filed this action under Title VI, 42 U.S.C. §2000d; under 42 U.S.C. 

§ 1983 to seek redress for LMSD‟s discriminatory practices that violate the 

Fourteenth Amendment of the United States Constitution; and under Pennsylvania 

law pursuant to the District Court‟s supplemental jurisdiction. Appellants also 

sought redress for violations of statutes designed to protect students who are 

disabled or who are regarded as disabled, namely the IDEA, 20 U.S.C. §§ 1400 et 

seq. (“IDEA”), Title II of the ADA, 42 U.S.C. §§ 12101 et seq. , and Section 504 

of the Rehabilitation Act, 29 U.S.C. § 794. In their Third Amended Complaint, 

Appellants named as defendants LMSD and the Lower Merion School Board 

(collectively, the “District Defendants”), along with PDE. (A. 486-536 (Third 

Amended Complaint).) 

1. The Concerned Black Parents Appeal 

 On August 5, 2008, Appellants filed their Third Amended Complaint. The 

complaint alleged facts concerning CBP‟s standing, including its injuries and its 

membership. (See A. 509-12 at ¶¶ 107-114.) The District Defendants answered the 

                                                 
3
 This description of the case and the facts in this brief is limited to the unique legal 

issues pertaining to CBP, PDE, and the Blunt Family. The separate brief filed by 

the Appellants in Case No. 11-4200 contains a more detailed description of the 

case and the facts and is incorporated herein by reference. 
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complaint and filed a Motion for Partial Judgment on the Pleadings on August 15, 

2008. The motion did not raise the issue of CBP‟s standing.
4
 (A. 562-72.) 

 No party briefed the issue of CBP‟s standing until May 20, 2009. LMSD 

raised the issue in its brief in opposition to Plaintiffs‟ Motion for Class 

Certification. (See A. 3131-35; see also A. 3252-55 (CBP‟s reply)). Although a 

motion to dismiss had not been filed, the District Court accepted LMSD‟s 

argument and dismissed CBP for lack of standing on August 19, 2009. (A. 42.49-

.54.) The District Court stated that CBP had not “demonstrated” that it suffered an 

“injury in fact” sufficient to confer standing upon it in its own right. The Court 

reasoned that CBP is not itself “a student with disabilities in the School District” 

and that “[i]ts injuries are more akin to an abstract, ideological interest in the 

litigation as opposed to the necessary „personal stake in the outcome‟ of the 

controversy necessary to confer standing.” (A. 42.52 (quoting Sierra Club v. 

Morton, 405 U.S. 727, 735 (1972)).) The Court also held that since CBP‟s 

corporate bylaws state that “[t]he Corporation shall have no members,” it does not 

have standing to bring suit on behalf of its members, because it has none. (A. 

42.54.) 

                                                 
4
 Both the District Defendants and PDE asserted CBP‟s lack of standing in their 

affirmative defenses. (A. 557 at ¶ 19; 573.36.) 
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2. The Appeal from the Dismissal of Claims Against PDE 

 On August 5, 2008, Appellants asserted claims in their Third Amended 

Complaint against PDE for violations of the IDEA, ADA, Section 504, and Title 

VI of the Civil Rights Act of 1964, among other causes of action. (A. 523-31.) The 

IDEA count alleges that PDE failed to meet its supervisory, monitoring, and 

complaint-procedure obligations under federal law. (A. 523-26.) The ADA and 

Section 504 counts allege that PDE discriminated against Appellants on the basis 

of disability. (A. 526-28.)The Title VI count alleges, inter alia, that PDE 

deliberately and purposefully allowed the Lower Merion School District 

(“LMSD”) to make educational decisions on impermissible racial bases and to 

systematically discriminate against African-American students by placing them in 

special education settings apart from and inferior to those of their Caucasian peers. 

(See A. 529-31.)  

 The claims against PDE are based on facts that, as alleged in the Third 

Amended Complaint, occurred over many years, including the following discrete 

incidents that occurred on or after September 19, 2005: 

 LMSD reevaluated Appellant Lydia Johnson in January 2006, gave her 

misleading advice that spring as to her eligibility for graduation, and failed 

to meet her individualized education needs during the 2006-07 academic 

year (A. 491-92 at ¶¶ 22-25); 
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 In March 2007, LMSD reevaluated Appellant Chantae Hall, failed to address 

all appropriate areas of concern, and continued to place her in inappropriate 

segregated classrooms (A. 496-97 at ¶¶ 48-50); 

 LMSD reevaluated Appellant Jonathan Whiteman in November 2006 but 

failed to make indications on his IEP consistent with the findings of the 

reevaluation report or to implement an effective behavior support plan (A. 

497-98 at ¶¶ 54-55); 

 Appellant Ricky Coleman was born on March 18, 1999 (A. 502 at ¶ 74), and 

in 2006-07—his second-grade year—LMSD placed him in racially 

segregated special education classes (A. 506 at ¶ 92); 

 Beginning in September 2006, Ricky Coleman‟s mother, Appellant June 

Coleman, began paying $160 per month, out of pocket, for private tutoring 

because of her dissatisfaction with the services LMSD was providing (A. 

507 at ¶ 96). 

 PDE answered the Third Amended Complaint. A. 573.1-.37. It never filed a 

motion to dismiss. Instead, in opposition to Appellants‟ motion for class 

certification, it contended that Appellants‟ “claims are precluded by the Gaskin 

settlement in which each one participated as a class member.” (A. 640; see A. 640-

50.) The “Gaskin settlement” (A. 3458-3504) was an agreement resolving the class 

action captioned Gaskin, et al. v. Commonwealth of Pennsylvania, 94-cv-4048 

Case: 11-4201     Document: 003111111475     Page: 13      Date Filed: 12/18/2012



- 8 - 
 

(E.D. Pa.).
5
 Appellants responded to PDE‟s argument in their reply brief in support 

of their motion for class certification. (See A. 3252 n.19.) 

 On August 19, 2009, the District Court dismissed PDE as a defendant in the 

opinion and order that denied Appellants‟ motion for class certification. (A. 42.46.) 

The District Court held that the plaintiffs‟ claims against PDE “are barred by the 

court approved, class action settlement in the [Gaskin] case.” (A. 42.62-.63, .68.) 

The District Court stated “that all of the named plaintiffs here were class members 

in the Gaskin action.” (A. 42.66.) It held that the claims here and in Gaskin “arise 

from a „common nucleus of operative facts,‟ that is, discrimination against the 

learning disabled” (A. 42.68 (quoting In re Prudential Ins. Co. of Am. Sales 

Practice Litig., 261 F.3d 355, 366 (3d Cir. 2001)).) It reasoned that “„a judgment 

pursuant to a class settlement can bar later claims based on the allegations 

underlying the claims in the settled class action.‟” (A. 42.65 (quoting In re 

Prudential, 261 F.3d at 366).) It concluded that “to the extent there are claims here 

that were not brought in Gaskin, these claims are barred by the released entered 

into by the plaintiffs in Gaskin.” (A. 42.68.) 

3. The Blunt Family Appeal 

As set forth in the First Amended Complaint, the Blunt Family‟s claims 

concern a decision of the Pennsylvania Special Education Due Process Appeals 

                                                 
5
 PDE had raised this issue as an affirmative defense. (A. 573.33.) 
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Review Panel (the “Appeals Panel”) pursuant to the IDEA. (See A. 147 at ¶ 2(a).) 

Amber Blunt is a 2005 graduate of Lower Merion High School, where she was 

identified as a student with a Specific Learning Disability. (A. 96 at ¶ 14.) Crystal 

and Michael Blunt are her parents. (A. 93 at ¶ 1.) On April 8, 2005, LMSD rejected 

the Blunts‟ request that LMSD pay for a six-week remedial program required by 

West Chester University as a condition of Amber‟s admission. The Blunts argued 

that LMSD should pay for this program to compensate for the fact that LMSD 

failed to develop and implement transition services for Amber as required by the 

IDEA. (A. 133 at ¶ 176; see also A. 103 at ¶¶ 44-45.) 

On April 11, 2005, Mr. and Mrs. Blunt requested a due process hearing 

under the procedures set forth in the IDEA. They sought relief from LMSD‟s 

failure to comply with the IDEA by failing to provide Amber with a free 

appropriate public education (“FAPE”) (A. 133 at ¶ 177), including by placing her 

in below-grade-level math classes throughout her years in high school (see A. 100-

02 at ¶¶ 29-39). 

The due process hearing occurred over two days, the second of which was 

June 20, 2005. (A. 133-34 at ¶ 178; A. 210.) On July 25, 2005, the Hearing Officer 

issued a decision in favor of the Blunts (A. 210-23) determining that LMSD had 

“failed to address Student‟s math needs in a timely manner” and had “not met its 

burden with respect to appropriate transition plans.” (A. 219; see also A. 221 (“In 
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summary, the problem is that the Student‟s transition plans are more akin to „a la 

carte‟ menus than to „plans.‟ The various transition pieces are neither coordinated 

not designed as a plan to actually achieve any particular outcomes.”).) 

Both the Blunt Family and LMSD timely appealed the Hearing Officer‟s 

decision to the Pennsylvania Special Education Due Process Appeals Review 

Panel, which issued its decision on August 31, 2005. (A. 190-203.) The Appeals 

Panel found that “the hearing officer erred as a matter of law in finding a FAPE 

violation in terms of the failure to identify and program for Student‟s math-related 

needs” (A. 198; see also id. (noting that it is “a fairly close call”)); upheld the 

finding that LMSD had failed to provide adequate transition services, but reduced 

the compensatory education award (see A. 199-202). 

The Blunt Family filed a civil action in the District Court on July 30, 2007 to 

take issue with the determination of the Appeals Panel. (A. 42.23, 66.) The District 

Defendants moved to dismiss the First Amended Complaint on October 8, 2007. 

(A. 152-86.) On February 15, 2008, the District Court dismissed all of the Blunt 

Family‟s claims, including their claim under the IDEA, pursuant to Federal Rule of 

Civil Procedure 12(b)(6). (A. 42.21, .42-.45.) The District Court cited amendments 

to the IDEA that had taken effect on July 1, 2005. (A. 42.21-.22 & n.6). Those 

amendments shortened the deadline to appeal an adverse decision by the Appeals 

Panel in federal court from two years to ninety days. The District Court held that 
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the ninety-day period, not the two year period, applied to the Blunt Family‟s 

appeal, and that their claims under the IDEA were therefore late (A. 26).  

VI. STATEMENT OF FACTS 

1. The Concerned Black Parents Appeal 

 CBP is a non-profit corporation organized under Pennsylvania law whose 

purposes include promoting equity and excellence in the response of school 

districts to the needs of diverse student populations; addressing issues related to 

education for populations identified as minority and/or African American; and 

identifying, monitoring, and informing parents about educational issues impacting 

disadvantaged students, their families, and the community at large. (A. 509-10 at 

¶ 107.) CBP had been operating as an organization in LMSD for about 13 years as 

of 2008, and it conducts its business in Ardmore, Pennsylvania. (A. 510 at ¶ 108.)  

CBP‟s Bylaws state that “[t]he Corporation shall have no members.” (A. 

3213.) CBP President Loraine Carter testified that the organization is “grassroots” 

and “parent-led,” and that individuals involved with the organization typically act 

as and refer to themselves as “members” of CBP. (A. 3168.) Members of CBP‟s 

Board of Directors are parents of African-American LMSD students and/or are 

African-American alumni of LMSD schools. (A. 3165-66.) CBP‟s members “are 

residents of the Lower Merion School District and current and former parents or 

students of the District,” including named Appellants Crystal Blunt, Carol Durrell, 
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Christine Dudley, June Coleman, and Lynda Muse. (A. 510 at ¶ 108.) CBP‟s 

membership consists of people who have chosen to associate themselves with the 

organization, not “every African American in Lower Merion.” (A. 3168.) “CBP 

br[ought] this action on its behalf and on behalf of its members . . . .” (A. 510 at 

¶ 107.) 

CBP has limited financial resources. (See A. 3169 (Ms. Carter testifying that 

that from December 1, 2005 through March 1, 2006, CBP had income of 

approximately $1090 and expenses of $1106.65).) CBP has made expenditures 

from its own resources to host renowned educational consultants and experts to 

provide information to Appellants, class members, the community in general, and 

LMSD administrators and staff about the significance of the federal and state laws 

concerning the education of children and to provide promising practices and 

successful strategies for educating under-served children in LMSD. (A. 510 at 

¶ 109.) CBP has had to increase sharply its expenditures in this area of advocacy as 

awareness of the inferior quality of LMSD‟s dual system of education has risen 

and as CBP has sought to protect its members from the adverse impact of this 

phenomenon. (A. 510 at ¶ 110.) Because of Appellee‟s actions, CBP has been 

forced to expend its resources to support Appellants, CBP members, and putative 

class members by attending meetings pertaining to Individualized Education 
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Programs, Section 504, and discipline; court hearings; and parent-teacher 

conferences with and/or on behalf of, inter alia: 

a. Appellants Chantae Hall, Eric Allston, Amber Blunt, Ricky Coleman, 

and Walter Whiteman; 

b. CBP members Lilly Mae Clark, Betty Jackson, Suzette Harper, Lynda 

Muse, Devica Jackson, Annette Taylor, and June Jackson; and 

c. putative class members Michael Blunt, Bernard Pierce, Zachary Ray, 

Brandon Downs, Aginah Allston, and Joshua Tate. 

(See A. 510-11 at ¶ 111.) 

 CBP has further expended its resources to produce, publish, and disseminate 

information to Appellants and putative class members concerning issues that affect 

the teaching-learning process for under-served children in LMSD, including but 

not limited to: 

a. The Conciliation Agreement between LMSD and the Pennsylvania 

Human Relations Commission in which the District promised, inter alia, 

to eradicate the disproportionate suspension of African-American 

students as compared to White students; 

b. The video “Mainline Education Monologues; Dreams Deferred or 

Realized,” a 45-minute video produced by CBP to highlight the issue of 

racial inequality in LMSD‟s provision of education, which has shown on 
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public and local-access television and been distributed to area colleges 

and universities; 

c. The racial graffiti and symbols which were promulgated at both LMSD 

high school and middle school buildings and which took the efforts of the 

CBP and the Mainline Branch of the National Association for the 

Advancement of Colored People, Inc., to make public; 

d. A community Newsletter and News Notes to disseminate the 

compilations of data on: the racial disparities in discipline, suspension 

and expulsion of African-American students in LMSD; the 

underachievement of African-American students in LMSD; and the 

unnecessary segregation of African American students with disabilities in 

LMSD. 

(A. 511 at ¶ 112.) CBP has had to organize writing seminars, career-advising 

seminars, SAT-preparation classes, and financial-aid seminars to help LMSD 

students navigate the college-application process and to prepare for college. (A. 

511 at ¶ 113.) 

 CBP does not charge for the services that it provides; instead, CBP collects 

funds by having fundraising activities and collecting donations from its members. 

(A. 512 at ¶ 114; see also A. 3168 (Ms. Carter testifying that many people within 
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CBP‟s “broader membership . . . . have made contributions in one way or 

another”).)  

2. The Appeal from the Dismissal of Claims Against PDE 

 Gaskin was a federal class action filed in 1994 that sought to enforce the 

Least Restrictive Environment requirement (LRE) in every school in the 

Commonwealth; that is, to assure that students with disabilities in Pennsylvania are 

included in regular classrooms with supplementary aids and services to the 

maximum extent appropriate. (A. 783-84 at ¶ 6 (Gaskin Complaint) (“Plaintiffs 

seek injunctive relief in the form of an order to PDE to assure that school district 

personnel are adequately trained to educate students with disabilities in regular 

classes with supplementary aids and services and to assure that students with 

disabilities have access, to the maximum extent appropriate, to supplementary aids 

and services in regular classrooms.”).) The complaint stated claims under the 

IDEA, the ADA, and Section 504. (See A. 875-80 (Gaskin Complaint “Claims” 

section).) The Gaskin named plaintiffs were students with disabilities or groups 

advocating on behalf of students with disabilities. (See A. 42.63.) One of the 

named plaintiffs was an African-American student (A. 649), and none were 

plaintiffs in this case. The allegations of the Gaskin named plaintiffs concerned 

their exclusion from regular classroom environments because of their disabilities, 

and/or the unavailability in regular classroom environments of supplementary aids 
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and services. (See, e.g., A. 791 at ¶ 25 (“Despite the Gaskins‟ persistent advocacy, 

the district has not agreed to full inclusion for [their daughter] Lydia, nor has it 

agreed to obtain the training and technical assistance its teacher[s], particularly its 

regular education teachers, need to learn how to include Lydia.”); A. 795 at ¶ 38 

(“John was provided with no supplementary aids and services in the regular 

classroom and his regular education teachers did not even know he was a special 

education student.”); A. 798 at ¶ 46 (“For his entire school career, the school 

district has never offered Hasan the opportunity to be a member of a classroom 

with nondisabled students.”).) 

 In September 2005, the District Court in Gaskin approved a settlement 

agreement (A. 3458-504). The document, titled “Settlement Agreement and 

General Release” (A. 3458), includes the following release: 

In consideration of the performance of PDE‟s obligations under the 

Settlement Agreement, the plaintiffs, individually and collectively 

hereby remise, release, and forever discharge each of the 

defendants . . . from all actions and causes of action, suits, grievances, 

debts, dues, accounts, bonds, covenants, contracts, agreements, 

judgments, claims and demands whatsoever in law or equity, known 

or unknown, foreseen or unforeseen, particularly those which were or 

could have been set forth in Gaskin v. Pennsylvania Department of 

Education, No. 94-CV-4048 (E.D. Pa.), or which any of the plaintiffs 

ever had or now has, or which that plaintiff‟s heirs, executors, 

administrators, successors, attorneys, or assigns, or any of them 

hereafter can, shall, or may have, for or by reason of any cause, 

matter, or thing whatsoever arising out of or related to the claims 

brought by the plaintiffs against the defendants in the Gaskin case 

from the beginning of the world to the effective date of the 

Settlement Agreement; except that claims against a local school 
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district in which that school district is not acting as PDE‟s employee, 

assign or agent shall not be barred. 

 

(A. 3490-91 (emphases added).)  

 Elsewhere the agreement states that “the parties, by entering into this 

Settlement Agreement, agree to the following terms and conditions fully and 

comprehensively to settle and resolve all outstanding claims asserted in or relating 

to the Gaskin lawsuit” (A. 3460) and that PDE was providing consideration “for a 

full, final, and complete release of all claims that the plaintiffs asserted or could 

have asserted against any and all of the defendants arising out of or relating 

directly or indirectly to the causes of action asserted in Gaskin” (A. 3486). The 

settlement became effective September 19, 2005 (A. 42.64) and remained in effect 

until September 19, 2010 (see A. 3493). 

3. The Blunt Family Appeal 

All relevant facts are included in the Statement of the Case, supra. 

VII. SUMMARY OF THE ARGUMENT 

The District Court erred when it held that (a) CBP lacked standing in its own 

right because the injuries it alleged were insufficiently tangible and too abstract, 

and (b) CBP‟s legal status as a non-member corporation under Pennsylvania 

corporation law deprives it of standing to represent its constituents in federal court. 

 The District Court erred by reading the scope of the release in the Gaskin 

agreement so broadly as to release PDE from Appellants‟ claims accruing after the 
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effective date of the Gaskin agreement and from claims alleging PDE‟s failure 

appropriately to supervise and monitor the actions of LMSD, particularly LMSD‟s 

disproportional placement of African-American students in special education and 

lower-level courses. 

The District Court incorrectly applied an amendment to the IDEA that took 

effect only after the Blunt Family‟s due process complaint was filed and after the 

two days of hearings were concluded. The amendment, which shortened the 

deadline for filing a federal complaint from two years to 90 days, should not have 

been applied retroactively to bar the IDEA claim. 

VIII. ARGUMENT 

1. CONCERNED BLACK PARENTS, INC. HAS STANDING TO 

ASSERT AN APPEAL ON ITS OWN BEHALF AND ON 

BEHALF OF ITS INDIVIDUAL MEMBERS. 

 

 This Court has explained that 

an organization or association may have standing to bring suit under 

two circumstances. First, an organization may be granted standing in 

its own right to seek judicial relief from injury to itself and to 

vindicate whatever rights and immunities the [organization or] 

association itself may enjoy. Alternatively, an association may assert 

claims on behalf of its members, but only where the record shows that 

the organization‟s individual members themselves have standing to 

bring those claims. 

 

Pa. Prison Soc’y v. Cortes, 508 F.3d 156, 162-63 (3d Cir. 2007) (alteration in 

original) (internal quotation marks and citations omitted). CBP satisfies both tests 

for organizational standing. 
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A. CBP Has Shown Sufficient Injury to Itself from Appellees’ 

Acts to Confer Standing. 

 

 To establish standing for injury to itself, an organization must satisfy three 

elements: 

First, the plaintiff must have suffered an injury in fact—an invasion of 

a legally protected interest which is (a) concrete and particularized 

and (b) actual or imminent, not conjectural or hypothetical. Second, 

there must be a causal connection between the injury and the conduct 

complained of—the injury has to be fairly . . . trace[able] to the 

challenged action of the defendant, and not . . . the result [of] the 

independent action of some third party not before the court. Third, it 

must be likely, as opposed to merely speculative, that the injury will 

be redressed by a favorable decision. 

 

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992) (alterations in 

original) (footnote, internal quotation marks, and citations omitted). The District 

Court relied only on the first of the three Lujan factors to dismiss CBP for lack of 

standing. 

 The Supreme Court has long recognized that “organizations are entitled to 

sue on their own behalf for injuries they have sustained.” Havens Realty Corp. v. 

Coleman, 455 U.S. 363, 379 n.19 (1982) (citing Warth v. Seldin, 422 U.S. 490, 511 

(1975)). In Havens, the Court found that an organization named Housing 

Opportunities Made Equal (“HOME”) had standing under the Fair Housing Act of 

1968 because “if, as broadly alleged, petitioners‟ steering practices have 

perceptibly impaired HOME‟s ability to provide counseling and referral services 
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for low- and moderate-income home-seekers, there can be no question that the 

organization has suffered injury in fact.” Id. at 366-67, 379.  

 The injuries alleged by CBP are very similar to those alleged in Havens. In 

Havens, HOME alleged that it had “„been frustrated by defendants‟ racial steering 

practices in its efforts to assist equal access to housing through counseling and 

other referral services‟” and that it “„had to devote significant resources to identify 

and counteract the defendant‟s [sic] racially discriminatory steering practices.‟” Id. 

at 379 (alteration in original) (quoting HOME‟s complaint). Like HOME, CBP 

alleges that Appellees‟ policies and practices have frustrated its mission and have 

caused it to divert its limited resources from its various other activities in order to 

address those policies and practices. (E.g., A. 510 at ¶ 110 (“CBP‟s expenditures in 

this area of advocacy have risen sharply over the last five years as awareness of the 

inferior quality of LMSD‟s dual system of education has risen and as it seeks to 

protect its members from the adverse impact of this phenomena.”); A. 511 at ¶ 112 

(“CBP uses its resources to produce, publish and disseminate information to 

Plaintiffs and class members concerning issues that affect the teaching-learning 

process for under-served children in the District . . . .”).)  

The District Court acknowledged that an organization can plead and prove 

injury in its own right but held that the injuries alleged by CBP “ are more akin to 

an abstract, ideological interest in the litigation as opposed to the necessary 
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„personal stake in the outcome‟ of the controversy necessary to confer standing” 

(A. 42.52.) The court cited Sierra Club v. Morton, 405 U.S. 727, 735 (1972), 

where although the complaint contained allegations about the harmful effects to the 

environment from a proposed Disney development in the Mineral King Valley, see 

id. at 734, it did not complain any allegations about harm to the Sierra Club itself 

or its members: 

[t]he Sierra Club failed to allege that it or its members would be 

affected in any of their activities or pastimes by the Disney 

development. Nowhere in the pleadings or affidavits did the Club 

state that its members use [the] Mineral King [Valley] for any 

purpose, much less that they use it in any way that would be 

significantly affected by the proposed actions of the respondents. 

 

Id. at 735. Instead, the only “injury” the Sierra Club alleged was “change in the 

uses to which Mineral King will be put, and the attendant change in the aesthetics 

and ecology of the area.” Id. at 734. 

 Here, by contrast, CBP has alleged and shown that it has had to divert time, 

money, and energy from its other goals and missions in order to address Appellees‟ 

actions. “Such concrete and demonstrable injury to the organization‟s activities—

with the consequent drain on the organization‟s resources—constitutes far more 

than simply a setback to the organization‟s abstract social interests, see Sierra Club 

v. Morton, 405 U.S., at 739.” Havens, 455 U.S. at 379; see also Common 

Cause/Georgia v. Billups, 554 F.3d 1340, 1350 (11th Cir. 2009) (“Because it will 

divert resources from its regular activities to educate voters about the requirement 
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of a photo identification and assist voters in obtaining free identification cards, the 

NAACP established an injury sufficient to confer standing to challenge the 

statute.”); Robinson v. Block, 869 F.2d 202, 207, 210 n.9 (3d Cir. 1989) (finding 

standing under Havens for an organization of welfare recipients that “has been 

forced to expend time, money and resources advocating on behalf of recipients 

denied or threatened with denial of benefits”). The interests CBP seeks to protect 

in this case are at the core of the organization‟s purpose, which is, inter alia, to 

promote equity and excellence in the response of school districts to the needs of 

diverse student populations; to address issues related to education for populations 

identified as minority and/or African American; and to identify, monitor, and 

inform parents about educational issues impacting disadvantaged students, their 

families and the community at large. (A. 509-10 at ¶ 107.) As such, CBP has more 

than an “abstract, ideological interest” in the alleged practices. (A. 42.52.) Rather, 

it has “a „personal stake‟ in the litigation.” Danvers Motor Co. v. Ford Motor Co., 

432 F.3d 286, 291 (3d Cir. 2005) (Alito, J.) (quoting The Pitt News v. Fisher, 215 

F.3d 354, 360 (3d Cir. 2000)). 

B. CBP Has Standing on Behalf of its Constituents 

The Supreme Court has instructed that an association has standing to 

bring suit on behalf of its members when: (a) its members would otherwise 

have standing to sue in their own right; (b) the interests it seeks to protect are 
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germane to the organization‟s purpose; and (c) neither the claim asserted nor 

the relief requested requires the participation of individual members in the 

lawsuit. Hunt v. Wash. State Apple Adver. Comm’n, 432 U.S. 333, 343 

(1977).  

The District Court recognized that an organization can establish 

standing on behalf of its members but held that CBP cannot demonstrate this 

type of standing because it is organized under Pennsylvania law as a non-

member non-profit corporation, as is reflected in the corporation‟s bylaws. 

(A. 42.54.) 

 The District Court‟s analysis conflicts with the case law of the United States 

Supreme Court and of this Court which recognize that a corporation can have 

“members” even though it is not formally organized as a membership corporation. 

In Hunt, the association found to have standing was not “a traditional voluntary 

membership organization.” 432 U.S. at 344; see also id. (“[W]hile the apple 

growers and dealers are not „members‟ of the Commission in the traditional trade 

association sense, they possess all of the indicia of membership in an 

organization.”). Following Hunt, this Court has emphasized that it would be a 

“formalistic argument” that “lacks merit” to insist that organizations cannot have 

standing “because their charters prohibit them from having members.” Pub. 

Interest Research Grp. v. Magnesium Elektron, 123 F.3d 111, 119 (3d Cir. 1997); 
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see also id. (“To meet the requirements of organizational standing, [the 

organizational plaintiffs] need only prove that their members possess the „indicia 

of membership‟ in their organizations.” (quoting Hunt, 432 U.S. at 344)).  

Courts of Appeals in other circuits have similarly followed Hunt to instruct 

that “indicia of membership” may give a non-membership organization standing. 

E.g., Disability Advocates, Inc. v. N.Y. Coalition for Quality Assisted Living, Inc., 

675 F.3d 149, 159 (2d Cir. 2012); Or. Advocacy Ctr. v. Mink, 322 F.3d 1101, 1111 

(9th Cir. 2003); Fund Democracy, LLC v. SEC, 278 F.3d 21, 25 (D.C. Cir. 2002); 

Doe v. Stincer, 175 F.3d 879, 885-86 (11th Cir. 1999); Friends of the Earth v. 

Chevron Chem. Co., 129 F.3d 826, 829 (5th Cir. 1997); Nestle Ice Cream Co. v. 

NLRB, 46 F.3d 578, 586 (6th Cir. 1995). 

 The key “indicia of membership” include whether the organization‟s 

constituents hold a large degree of decision-making responsibility, Liberty Res., 

Inc. v. Phila. Hous. Auth., 528 F. Supp. 2d 553, 563 (E.D. Pa. 2007); whether the 

constituents “possess a franchise in the choice of the organization‟s board, are 

qualified to serve on the board, and finance its activities,” City of Phila. v. Beretta 

U.S.A., 126 F. Supp. 2d 882, 896 n.10 (E.D. Pa. 2000), aff’d on other grounds, 277 

F.3d 415 (3d Cir. 2002); and whether the constituents‟ association with the 

organization is voluntary, Friends of the Earth, 129 F.3d at 829.  
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The key indicia of membership are present in this case. CBP‟s Board of 

Directors includes African Americans who are parents of LMSD students and/or 

alumni of LMSD schools. (A. 3165-66.) CBP‟s “members” are its principal source 

of funding. (A. 512 at ¶ 114; see also A. 3168 (“They have made contributions in 

one way or another.”).) Its membership consists only of people who have chosen to 

associate themselves with the organization, not all black parents in the area. (A. 

3168.) In sum, CBP‟s “constituents do possess many indicia of membership—

enough to satisfy the purposes that undergird the concept of associational standing: 

that the organization is sufficiently identified with and subject to the influence of 

those it seeks to represent as to have a personal stake in the outcome of the 

controversy.” Or. Advocacy Ctr., 322 F.3d at 1111 (internal quotation marks and 

citation omitted). 

For all the reasons stated above, the District Court‟s order dismissing 

Concerned Black Parents should be reversed and the case remanded for further 

proceedings. 

2. THE DISTRICT COURT ERRED IN ITS READING OF THE 

GASKIN SETTLEMENT TO BAR THE CLAIMS OF 

APPELLANTS IN THIS CASE. 
 

 A. The Gaskin Agreement Does Not Bar Claims Against PDE 

 That  Accrued After September 19, 2005. 

 

 By its plain language, the Gaskin agreement releases only those claims that 

accrued prior to the date the agreement took effect. (A. 3490-91 (specifying that 
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the release applies to any claims “which any of the plaintiffs ever had or now 

has . . . from the beginning of the world to the effective date of the Settlement 

Agreement . . . .”).) See, e.g., Bowersox Truck Sales & Serv. v. Harco Nat’l Ins. 

Co., 209 F.3d 273, 279-80 (3d Cir. 2000) (“Only the present tense appears in the 

relevant portions of the release. Harco‟s argument would have us reword the 

release and insert the future tense that is now absent.”). This plain-text reading of 

the release is consistent with public policy. Geraghty v. Ins. Servs. Office, 369 F. 

App‟x 402, 406 (3d Cir. 2010) (“Generally, courts will not interpret a release to bar 

a claim that had not accrued as of the date of signing.” (citing Bowersox, 209 F.3d 

at 279)). Such public-policy considerations apply with special force in the context 

of civil-rights statutes. Cf. Bolden v. SEPTA, 953 F.2d 807, 826 n.27 (3d Cir. 1991) 

(en banc) (Alito, J.) (“[R]ights under Title VII and the Fair Labor Standards Act 

may not be prospectively waived . . . .” (citing Alexander v. Gardner-Denver Co., 

415 U.S. 36, 51-52 (1974); Barrentine v. Arkansas-Best Freight Sys., 450 U.S. 

728, 740 (1981))). At oral argument before the District Court, PDE conceded that 

the Gaskin agreement “can‟t release future claims.” (A. 1001.) 

 The District Court simply assumed, without analysis, that all of Appellants‟ 

claims had arisen before the effective date of the Gaskin agreement. This was in 

error. Many of Appellants‟ claims are based on Individualized Education Programs 

(“IEPs”) or reevaluations that LMSD completed after September 2005. These are 
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documents that, as a matter of law, must be prepared anew every one to three 

years. See generally 20 U.S.C. § 1414(d)(4)(A) (requiring that IEPs be reviewed 

and revised “not less frequently than annually”); id. § 1414(a)(2)(B)(ii) (requiring 

new reevaluations “at least once every 3 years”); 22 Pa. Code § 14.124(c) 

(“Students with disabilities who are identified as mentally retarded shall be 

reevaluated at least once every 2 years.”). For example, Appellant Lydia Johnson 

alleged that LMSD completed a reevaluation of her in January 2006, gave her 

advice about graduation that was misleading in light of the 2006 reevaluation 

report, and placed her in an inadequate and inappropriate classroom setting during 

the 2006-2007 school year. (A. 491-92 at ¶¶ 22-25.) Similarly, in 2007 LMSD 

conducted a reevaluation of Appellant Chantae Hall that failed to address all 

appropriate areas of concern and led to her continued placement in inappropriate 

segregated classrooms. (A. 496-97 at ¶¶ 48-50.) After its November 2006 

reevaluation indicated that Appellant Walter Jonathan Whiteman had behavior 

problems that impacted his learning, LMSD failed to indicate the issue on his IEP 

and, instead of implementing an effective behavior support plan to enable him to 

benefit from participating in the general education curriculum, suspended him with 

no plan to implement positive behavior approaches to reduce the number of 

suspensions. (A. 497-98 at ¶¶ 54-55.) And LMSD placed Appellant Ricky 
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Coleman in racially segregated special education classes in the 2006-2007 school 

year, his second-grade year. (A. 506 at ¶ 92.) 

 Each of the above claims accrued after the effective date of the Gaskin 

agreement. Nor are these claims examples of violations that began before the 

Gaskin agreement but persisted afterward; they are based on Appellees‟ discrete 

actions after September 2005, and they would not have been actionable—because 

they had not yet happened—before the Gaskin agreement took effect. Appellants 

should be allowed to pursue these claims against PDE. 

B. Appellants’ Claims Were Not Within the Scope of the 

Gaskin Release and Should Not Have Been Dismissed. 

 

 As the District Court apparently recognized, the Gaskin release was not a 

general release, notwithstanding its title. Nonetheless, the District Court concluded 

that the Gaskin release barred Appellants‟ claims because the claims in both cases 

“arise from a „common nucleus of operative facts,‟ that is, discrimination against 

the learning disabled.” (A. 42.68 (quoting In re Prudential Ins. Co. of Am. Sales 

Practice Litig., 261 F.3d 355, 366 (3d Cir. 2001)).) Because of the erroneous 

conclusion that there was a common nucleus of operative facts, the court further 

held that that the Appellants‟ claims “could have been asserted [in Gaskin] since 

the discrimination against the named plaintiffs existed at that time.” (A. 42.68.)
 6
 

                                                 
6
Among other things, this assertion is factually incorrect as Gaskin was filed on 

June 30, 1994 (A. 883), predating nearly every factual allegation in this case, and 
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This was in error. In analyzing whether a claim arises from a common 

nucleus of operative facts, “[t]he key inquiry is whether the factual predicate for 

future claims is identical to the factual predicate underlying the settlement 

agreement.” Freeman v. MML Bay State Life Ins. Co., 445 F. App‟x 577, 579 (3d 

Cir. 2011). Here, the facts necessary to prove the claims in Gaskin were 

completely different from those in this case, notwithstanding the facially similarity 

that the individual plaintiffs in both cases alleged they were disabled or regarded as 

disabled.
 7
 Appellants‟ claims concern PDE‟s failure to monitor and remediate the 

placement of African-American students in special education or below-grade 

courses at disproportionate rates and the differential treatment Appellants received 

because they were black students. (A. 523-31.) 

The Gaskin complaint alleged different facts and did not involve Title VI or 

any allegations of race discrimination. The plaintiffs alleged that PDE “does not 

require school districts to train their own staff in [inclusive] practices nor to 

demonstrate mastery of inclusive education” (A. 863 at ¶ 212); that PDE had not 

promoted an integrated system of regular and special education (A. 864 at ¶ 215); 

                                                                                                                                                             

predating the birth of Appellant Ricky Coleman by almost five years (A. 502 at 

¶ 74). 

 
7
 That one of the twelve student-plaintiffs in Gaskin happened to be African 

American (A. 649) did not somehow convert Gaskin into a race-discrimination 

lawsuit. 
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that “PDE has failed to assure the availability of a full continuum of educational 

placements to afford students with disabilities the opportunity to be educated in 

regular classes with supplementary aids and services to the maximum extent 

appropriate” (A. 865 at ¶ 217 (emphasis added); and that PDE has failed to 

exercise such general supervisory powers over school districts as withholding 

federal funds, bringing suit, or instituting a “method for determining whether due 

process hearing decisions are implemented” (A. 869 at ¶¶ 230-231; A. 874 at 

¶ 250). 
 
 

 In support of its ruling, the District Court cited In re Prudential for the 

proposition that the “bar by agreement of the parties can extend not only to claims 

that were not presented but even to those that could not have been presented in the 

class action.” (A. 42.65 (citing 261 F.3d at 366)). But the Gaskin settlement does 

not purport to bar claims that could not have been presented in that case. The 

language of the agreement makes clear that it intends to bar only those claims that 

were or could have been asserted in Gaskin. (See A. 3490 (limiting the claims 

released to those “arising out of or related to the claims brought by the plaintiffs 

against the defendants in the Gaskin case”); A. 3460 (“[T]he parties, by entering 

into this Settlement Agreement, agree to the following terms and conditions fully 

and comprehensively to settle and resolve all outstanding claims asserted in or 

relating to the Gaskin lawsuit.”); A. 3486 (stating that PDE was providing 

Case: 11-4201     Document: 003111111475     Page: 36      Date Filed: 12/18/2012



- 31 - 
 

consideration “for a full, final, and complete release of all claims that the plaintiffs 

asserted or could have asserted against any and all of the defendants arising out of 

or relating directly or indirectly to the causes of action asserted in Gaskin”).)
8
 

 For all the reasons stated above, the District Court‟s order dismissing PDE 

should be reversed and the case remanded for further proceedings. 

3. THE DISTRICT COURT ERRED IN RETROACTIVELY 

APPLYING A 90-DAY DEADLINE FOR FILING IN FEDERAL 

COURT TO A CASE THAT HAD COMMENCED WHILE A 

TWO-YEAR DEADLINE WAS IN EFFECT.  

 

Until July 1, 2005, a parent in Pennsylvania had two years after the 

conclusion of the administrative proceedings in which to file a civil action in 

District Court under the version of the IDEA then in effect (“IDEA-1997”). (See A. 

42-22 n.6 (explaining that courts borrowed Pennsylvania‟s two-year deadline for 

initiating “an action seeking judicial review of an administrative proceeding”).) On 

July 1, 2005, new amendments to IDEA went into effect (“IDEA-2004”). Pub. L. 

No. 108-446 § 302(a)(1), 118 Stat. 2647, 2803 (2004). IDEA-2004 provided that 

                                                 
8
 Moreover, the court‟s reliance on In re Prudential takes the phrase “could not 

have been presented” out of context. In the context of that case, the phrase refers to 

claims that are beyond the jurisdiction of the federal courts as a matter of law, such 

as those barred by the Anti-Injunction Act. It does not apply to claims that could 

not have been presented because of practical or existential considerations, e.g., the 

events had not yet occurred or the affected class members had not yet been born. 

See In re Prudential, 261 F.3d at 366 (citing Class Plaintiffs v. Seattle, 955 F.2d 

1268 (9th Cir. 1992); In re Baldwin-United Corp. (Single Premium Deferred 

Annuities Ins. Litig.), 770 F.2d 328, 336 (2d Cir. 1985); TBK Partners, Ltd. v. W. 

Union Corp., 675 F.2d 456, 460 (2d Cir. 1982)). 
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“[t]he party bringing the action [to challenge the decision] shall have 90 days from 

the date of the decision of the hearing officer to bring such an action . . . .” 20 

U.S.C. § 1415(i)(2)(B). Here, faced with two possible deadlines, either of which 

could have applied, the District Court chose the shorter: one that went into effect 

after the Blunt Family‟s claim was filed and that had the effect of barring their 

claim. 

As the United States Supreme Court has long recognized, there is a 

presumption against statutes being applied or interpreted to have retroactive effect. 

See, e.g., Landgraf v. USI Film Prods., 511 U.S. 244, 265 (1994) (“[T]he 

presumption against retroactive legislation is deeply rooted in our jurisprudence, 

and embodies a legal doctrine centuries older than our Republic. Elementary 

considerations of fairness dictate that individuals should have an opportunity to 

know what the law is and to conform their conduct accordingly; settled 

expectations should not be lightly disrupted.” (footnotes omitted)); Bowen v. 

Georgetown Univ. Hosp., 488 U.S. 204, 208 (1988) (“Retroactivity is not favored 

in the law.”). Although changes in procedural rules raise less concern about 

retroactivity than changes to substantive law, see Landgraf, 511 U.S. at 275, the 

same policy considerations factor into the analysis of both types of changes, see id. 

at 275 n.29 (“[W]e do not restrict the presumption against statutory retroactivity to 

cases involving „vested rights.‟ . . . Nor do we suggest that concerns about 
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retroactivity have no application to procedural rules.”); Chenault v. U.S. Postal 

Serv., 37 F.3d 535, 539 (9th Cir. 1994) (Aldisert, J.) (“Regardless of whether a 

statute is „substantive‟ or „procedural,‟ it may not apply to cases pending at the 

time of enactment if the new statute would prejudice the rights of one of the 

parties. If it is procedural, application may not result in a manifest injustice.” 

(internal quotation marks and citation omitted)). Courts are particularly wary of 

finding an ambiguous statute to have retroactive effect when it threatens to “sweep 

away settled expectations suddenly and without individualized consideration.” 511 

U.S. at 266. Congress‟s “responsivity to political pressures poses a risk that it may 

be tempted to use retroactive legislation as a means of retribution against 

unpopular groups or individuals.” Id. 

 The Supreme Court has articulated a two-part test for determining when and 

under what circumstances a statute should be applied retroactively. “[T]he first 

step . . . is to ascertain whether Congress has directed with the requisite clarity that 

the law be applied retrospectively.” INS v. St. Cyr, 533 U.S. 289, 316 (2001) 

(citing Martin v. Hadix, 527 U.S. 343, 352 (1999)). “The standard for finding such 

unambiguous direction is a demanding one. Cases where this Court has found truly 

„retroactive‟ effect adequately authorized by statute involved statutory language 

that was so clear that it could sustain only one interpretation.” Id. at 316-17 

(citation omitted). 
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The second step is to “determine whether [the new statute] produces an 

impermissible retroactive effect . . . .” Id. at 320 (citing Landgraf, 511 U.S. at 270). 

This inquiry “demands a commonsense, functional judgment about whether the 

new provision attaches new legal consequences to events completed before its 

enactment.” Id. at 321 (quotation marks and citations omitted). Among the 

conditions sufficient for finding retroactivity are when a statute “takes away or 

impairs vested rights acquired under existing laws, or creates a new obligation, 

imposes a new duty, or attaches a new disability, in respect to transactions or 

considerations already past . . . .” Id. at 321 & n.46 (quotation marks and citations 

omitted). “[T]he judgment whether a particular statute acts retroactively should be 

informed and guided by familiar considerations of fair notice, reasonable reliance, 

and settled expectations.” Id. at 321 (quotation marks and citations omitted). 

Applying the first step of the two steps here, there is no “unambiguous 

direction” from Congress that the IDEA-2004‟s deadline for filing a federal action 

is retroactive. The statute states simply that it “shall take effect on July 1, 2005,” 

Pub. L. No. 108-446 § 302(a)(1), 118 Stat. 2647, 2803 (2004). It does not contain 

any statement that it does have retroactive effect; it does not state whether it 

applies to new cases or to those few cases, like this one, that are in mid-stream. See 

Lawrence Twp. Bd. of Educ. v. New Jersey, 417 F.3d 368, 370 (3d Cir. 2005) 

(“[A]mendments to the IDEA have prospective application only”). See generally 
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Landgraf, 511 U.S. at 257 (“A statement that a statute will become effective on a 

certain date does not even arguably suggest that it has any application to conduct 

that occurred at an earlier date.”).  

The second step, the functional and practical analysis, must take into account 

the fact that there had been no guidance—and there still is no case law on point—

that would guide a litigant and provide notice about how the change in deadlines 

would be applied. Cf. Smith by & Through Townsend v. Special Sch. Dist., No. 1, 

No. CIV 4-96-685, 24 IDELR 1003, at n.10 (D. Minn, Aug. 7, 1996) (in the 

related, but conceptually separate question of the application of the statute of 

limitations, citing the important consideration of certainty: “The Court notes that it 

finds particularly unworkable the solution of some courts to determine the 

applicable IDEA limitations period on a case-by-case basis. This method is sure to 

breed satellite litigation and create unnecessary uncertainty. . . . [T]he legislative 

purpose to [assure that all children with disabilities have available to them . . . a 

free appropriate public education] is obstructed by uncertainty in the applicable 

statute of limitations, for scarce resources must be dissipated by useless litigation 

on collateral matters. . . .” (second alteration in original) (internal quotation marks 

and citation omitted)), aff’d, 184 F.3d 764 (8th Cir. 1999). 

The functional and practical analysis also must balance the cost of excluding 

the Blunt family‟s claim against extremely narrow effect of the holding: such a 
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holding applies only to those administrative cases that were commenced before 

July 1, but were completed afterward—a narrow universe given the short timetable 

required of administrative hearing officers for their holding hearings and issuing 

decisions. See generally Nieves-Marquez v. Puerto Rico, 353 F.3d 108, 116 (1st 

Cir. 2003) (noting “IDEA‟s policies favoring prompt resolution of disputes in 

order to expedite the provision of FAPE to children who may be at a formative 

stage of their intellectual development”). 

This Court‟s decision in Steven I. v. Central Bucks School District, 618 F.3d 

411 (3d Cir. 2010), on the facially similar, but quite different issue of a shortened 

statute of limitations (as opposed to the deadline for initiating a federal action 

following an adverse administrative decision) illustrates the unfairness of the result 

in this case. In Steven I, a different provision added by IDEA-2004 imposed a new 

limitations period of two years in which families could file an administrative 

complaint to seek redress for conduct by a school district. 618 F.3d at 413 

(discussing 20 U.S.C. § 1415(f)(3)(C)). The plaintiff, Steven I., complained of 

conduct going back to the 1992-93 school year, but waited until May 1, 2007—

nearly two years after the effective date of the amendments—to bring any claim at 

all. Id. at 412-13. He argued that the new limitations period should not be applied 

retroactively to bar suits for conduct that occurred prior to the effective date. See 

id. at 414. 
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In its analysis, this Court considered whether the new limitations period 

even had retroactive effect; and that question turned on whether the new law 

provided fair notice and a reasonable time for people to take advantage of the prior, 

longer limitations period. See id. at 414-16. The Court held that there was 

sufficient notice because there was “a seven-month „grace period‟ in[] this statute” 

before the new limitations period would go into effect, giving families an 

opportunity to file claims for conduct that preceded the new limitations period. Id. 

at 415. Because of this notice, the Court concluded that the issue of retroactivity 

did not come into play at all. Id. at 416. The Court also made note of the 

potentially irrational distinctions that could result from a rule that applied to 

conduct that occurred only after the effective date of the new statute. Id. at 416 n.9. 

Here, by contrast, there was not the same sort of clear notice. Instead, there 

was, at best, an ambiguity as to which time period applied to a claim that had 

already been filed with a full hearing completed; reasonable counsel could differ 

on whether the time period effective on and after July 1, 2005 did or did not apply 

to a complaint already filed, no matter how carefully they tracked all new 

enactments. Moreover, the potential for far-reaching and irrational outcomes noted 

by the Court in Steven I. are not in play here. Specifically, there is no risk here that 

a case could arise in which the oldest and newest claims would be justiciable but 

not claims of medium age. See id. 
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For all these reasons, this Court should reverse the District Court‟s dismissal 

of the Blunt family‟s IDEA claim based on its holding that the deadline for 

appealing from an administrative decision to federal court was measured by the 

provisions of IDEA-1997, rather than the deadline in effect prior to July 1, 2005; 

and it should remand the case to the District Court for further proceedings. 

IX. CONCLUSION 

Appellants respectfully request that this Court reverse and remand the orders 

dismissing Concerned Black Parents for lack of standing; dismissing the claims 

against the Pennsylvania Department of Education as barred by the settlement in 

Gaskin; and dismissing the Blunt family‟s IDEA claims as untimely filed. 
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