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OPINION

!
H

| .

ME] 'T, Circuit Judge. This suit filed under 42 U.S.C. § 1983 allcges that the State of
Mithigan has fpiled to provide services required by the Medicaid program. Plaintiffs, Westside
Madthers, other ladvocacy and professional organizations, aud five named individuals, allege that
Janet Olszewski, director of the Michigan Department of Community Health, and Paul Reinhart,

- deputy dircctm{ of the Michigan Medical Services Administration, did not provide the early and
periodic screening, diagnosis, and trearment (“EPSDT”) services mandated by the Medicaid Act.

The Mddicaid program, created in 1965 when Congress added Title XX to the Social
Security Act, pfovides federal financial assistance to States that choose to rcimbursc certain costs
of fedical treatinent for the poor, elderly, and disabled. See42 U.S.C. § 1396 ezseq. (2000 & Supp.
2005); Harris V. McRae, 448 U.S. 297, 301 (1980). “Although participation in the program is
voluntary, participating States must comply with certain requirements imposed by the Act and
regulations promulgated by the Secrctary of Ilealth and Human Services.” Wilder v. Va. Hosp.
Ass'n, 496 U.S! 498, 502 (1990). At issue here is the requirement that participating States provide
“early and pcridldic screcning, diagnostic, and treatment services . . . forindividuals who are eligible
under the planjand are undr the age of 2L 42 U.S.C. § 1396d(2)(4)(B); see also 42 US.C.
§ 1396d(r) (defining such scrvices). The required services include periodic physical examinations,
iminunizations) laboratory tests, health education, see § 1396d()(1), eye examinations, eyeglasses, -
see § 1396d(r)(2), teeth maintenance, see § 1396d(r)(3), diagnosis and treatment of hearing disorders,
and hearing aids, see § 13964(r)(4). '

In 1999; plaintiffs filed a civil action pursuant to 42 U.S.C. § 1983, which creatés a cause of
actlon against any person who under color of state law deprives an individual of “any rights,
privileges, or immunitics secured by the Constitution and {aws” of the United States, They alleged
thak the defendants had refused or failed to implement the Medicaid Adt, its enabling regulations,
and its policy requirements by: (1) refusing to provide, and not requiring participating HMOs to
pravide, the comprehensive examinations required by 42 U.S.C. §§ 1396a(a)(43), 1396d(r)(1) and
42 C.FR. § 441.57; (2) not requiring participating HMOs to provide the necessary health care,
dimgnostic services, and treatment required by 42 U.5.C. § 1396d(r)¢5); (3) noteffectively informing
plamiffs of the existencc of the screening and treatment services, as rcquired by 42 U.S.C.
§ 1396a(a)(43);(4) failing to 1pr0vide plaintiffs the transportation and scheduling help needed to take
advantage of the screening and treatment services, as required by 42 U.S.C. § 1396a(a)(43)(B) and
42 CFR. § 441.62; and (5) developing a Medicaid program that lacks the capacity to deliver to
c}igible childreth the care required by 42 U.S.C. §§ 1396a(a)(8), 1396a(a)(30)(A), and 1396u-2(b)(5).
(J.A. at 40-48)) '

" Tn March 2001 the idistrict court granted defendants” motion to dismiss the complaint
pussuant to Federal Rule of Civil Procedure 12(b)(6). See Westside Mothers v. Haveman, 133 17,
Supp. 2d 549 (.D. Mich. 2001). In a detailed and far-reaching opinion, the district court held that
Mddicaid was pnly a contruct between a State and the federal government, that spending-power
prdgrams such as Medicaid were not supreme law of the land, that the court lacked jurisdiction over
the case because Michigan was the “real defendant, and therefore possess{cd] sovereign immunity
against suit,” id, at 553, thatiin this case Ex parte Young, 209 U.S, 123 (190%), was unavailable to
cirbumvent the State’s sovereign immunity, and that even if it were available § 1983 dogs not create
a causc of acticf1 available th plaintiffs to enforce the provisions in question.

Plaintiffs appealed ahd, inan opinjon dated May 15, 2002, a unanimous panel of the Sixth
Citcuit reversed all of these tulings. See Westside Mothers v. Haveman (“Westside Mothers I M), 289
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F.3d 852 (6th Ljir. 2002). Although our earlier decision focused predominantly on the jurisdictional
grdunds Tor the district court's dismissal, we also considered “[wlhether there is a private right of
action undcr § 1983 for alleged noncompliance with the Medicaid Act. Jd. at 862-63. Weheld that

the “district coyrt erred when it did not apply fthe test set outin Blessing v. Freestone, 520 U.S, 329
(1997),] to evaluate plaintiffs’ claims.” /d. at 863. Wc then applied the Blessing test to determine
wh}ethcr the sgrconing and’ treatment provisions of the Medicaid Act create a right privately
cniorceable against state officers through § 1983: '

who are eligible for the screening and treatment services. See 42 U.S.C.
§ 1396a(a)(10)(A). “[Tltis well-settled that Medicaid-eligible children under thé age
of twenty-one . . . aje the intended beneficiaries of the [Screening and treatmient|
provisigns.” Dajour B. v. City of New York, 2001 WL 830674, at *8 (S.D.N.Y. July
23,2001); accord Miller v. Whitburn, 10 F.3d 1315, 1319 (7th Cir. 1993), We have
found no federal apptliate cases to the contrary. Sceond, the provisions setabinding
obligation on Michigan. They are couched in mandatoty rather than precitory
language, stating that Medicaid services “shall be furnished” to eligible children,
42 U.SIC. § 1396a(a)(8) {emphasis added), and that the screening and treatinent
provisiéns “must be provided,” id. § 1396a(a)(10)(A), vee also 42 CF.R. § 441.56
{mandatory language). Third, the provisions arc not se vague and amorphous as to
defeat j‘indicial enforcement, as the statute and regulations carefully detail the specific

First, the provisions were clearly intended to benefit the putative plaintiffs, children

services to be provided. See 42 U.S.C. § 1396d(r). Finally, Congress did not
explicitly foreclose recourse to § 1983 in this instance, nor has it established any
remedial scheme suifficiently comprchensive to supplant § 1983, See Blessing,
520 U.S. at 346-47, 117 8. Ct. 1351, :

P]aimiTl"s have a canse of action under § 1983 for alleged noncompliance with the
screeni 12 and treatmient provisions of the Medicaid Act.
e

id.

Onrempnd, the district court granted in part and denied in part the defendants® se¢ond motion
to dismiss purfuant to Rulc 12(b)(6). Tn light of the Supreme Court’s decision jn Gonzaga
University v. Doe, 536 U.S, 273 (2002), the district court reconsidered whether the specific
provisions of the Medicaid Act that plaintiffs identified in their amended complaint create
enforceable rights under §:1983. The-distret-conrt-conchded-that- 42T S =g-] a(a)}8),

4)(10} cheate enforceable righits under § 1983, but that plaintiffs failed to statca claim that
defendants had(not dischargéd their obligations to provide medical assistance under §§ 1396a(2)(8),
1396a(a)(10). [The district ¢owt further concluded that § 1396a(a)(43) creates enforceuble rights:

. under § 1983, that plaintiffs stated a cause of action for violations of § 1396a(a)(43)(B) fo the extent
that they allegdd that the state of Michigan has a policy or practice of not providing the EPSDT
services to eligible children|who have requested them, but that plaintiffs failed to state a claim for
vidlations of § 1396a(a)(43)(A). The district court also dismissed plaintiffs’ claim for violations of
§ 1396a(a)(30) for failure to statc a claim, reasoning that § 1396a(a)(30) “does not unambiguously
confer individyal rights enférceable under § 1983.7 (J.A. at 525.) ‘

This appcal followec%l. For the reasons set forth below, we reverse in part and affirm in part
but modify thel|district court’s order.
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1. Standard of Review

Prgcedure 12(b)(6). Marks v. Newcourt Credit Group, Inc., 342 F.3d 444, 451 (6th Cir. 2003). In
de‘jiding whether to grant a Rule 12(b)}(6) motion, we “must construe the complaint in the light most
faviorable to the plaintiff, accept all factual allegations [of the plaintiff] as true, and determine
whether the plaintiff undoubtedly can prove no set of facts in support of his claims that would entitle
him to relief.” Jd. at 451-52; Our function is not to weigh the evidence or assess the credibility of
witnesses, Weiher v. Klais & Co., 108 F.3d 86, 88 (6th Cir. 1997), but rather to examine the
cotnplaint and determine whether the plaintiff has pleaded a cognizable claim, Scheid v. Fanny
Farmer Candy\Shops, Inc., 859 F.2d 434, 436 (6th Cir. 1988). The motion should not be granted
“unlcss it appears beyond doubt that the plaintiff can prove no sct of facts in support of his claim
wh&ch would eqtitle him to relicf.” Marks, 342 F.3d at 452 (quoting Cameron v. Seilz, 38 F.3d 264,
270 (6th Cir. 1?94)). ; ‘

We rcview de fiovo a district court’s dismissal of claims pursuant to Federal Rule of Civil

11 Discussion
A

. Asa préliminary matter, we must copsider whether our determination in Westside Mothers
T'that “[p]laintiffs bave a cause of action under § 1983 for alleged noncompliance with the screening
and treatment grovisions of the Medicaid Act,” Westside Mothers 1, 289 F.3d at 863, was binding
on tthe district gourt under the law of the case doctrine, On appeal, plaintiffs arpue that the district
court’s reconsideration of whether the screening and treatment provisions of the Medicaid Act create
enforceable rights under § 1983 was barred by the law of the casc doctrine, and the district court
therefore had “no power or authority to deviate™ from our carlier decision in this case.

The law of the casc doctrine provides that “when a court decides upon a rule of Jaw, that
decision should continue to govern the same issucs in subsequent stages in the same cage” Scott v.
Churchill, 377 F.34 565, 569-70 (6th Cir. 2004) (quoting Arizora v. Caﬁ;fbmia, 460 U,S, 605, 618
(1983)). The doctrine prechides a court from reconsideration of issues “decided at an early stage of
the litigation, ejther explicitly or by necessary inference from the disposition.” Hanover Ins. Co. v.
An, Eng'g Co.,[105 F.38304, 312 (6th Cir. 1997) (quoting Coal Res., Jnc. v. Gulf & Western Indus.,
Ind., 865 F.2d|761, 766 (6th Cir. 1989)). Pursuant to the law of thc case doctrine, and the
complementary “mandatc rule,” upon remand the trial court is bound to “proceed in accordance with
the mandate andl law of the chse as established by the appellate court,” Id. (quoting Petition of U.S.
Steel Corp., 479 F.2d 489, 193 (6th Cir.), cert. denied, 414 U.S. 859 (1973)). The trial court is
required to “implement both the letter and the spirit” of the appellate court’s mandate, “taking into
acdount the appellate court’s opinion and the circumstances it embraces.” Bruner v. City of
Columbus, 58 §.3d 251, 254 (6th Cir. 1995).

The law of the casc doctrine precludes reconsideration of a previously decided jssuc unless
oné of three “ejceptional circumstances™ exists: (1) where substantially different evidence is raised
on subsequent trial; (2) where a subsequent contrary view of the law is decided by the controlling
authority; or (3} where a decision is clearly erroncous and would work a manifest injustice, Zlanover
Ing. Co., 105 F.3d at 312, None of these “cxceptional circumstances” are present which would
poimit the distgict court to réconsider whether the provisions in question create enfordeable rights
under § 1983. : '

Howevér, the district court reasoned that the law of the case doctrine did not preclude it from
reconsidering whether specific provisions of the Medicaid Act create enforceable rights under § 1983
bedausc our earlier decision in Westside Mothery 1 did not decide this issue as lo each specific
stajutory provigion identi I.'iel,:! in the amended complaint. In support of the district court’s decision,

- } 3 )
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defendants contend that our failure to explicitly decide whetber 42 US.C. §§ 1396a(a)(8),
139Ga(a)(10), 1396a(a)(30), 139Ga(a)(43) confer enforceable rights left the matter open for review
by the district court. As the district court recognized, the law of the case doctrine is limited to those
isshes decided in the earlier appeal, and the district court may therefore consider those issues not
degided expres%ly or implicdly by the appellate court. See Hanover Ins. Co., 105 F.3d at 312. Thus,
weimust deterrpine whether we expressly or impliedly decided in plaintiffs’ first appeal whether
§§71 396::1(21)(8)2 1396a(a)(10), 1396a(a)(30), 1396a(a)(43) create rights enforceable under § 1983,

 In Westhide Mothers I, we identificd a specific issue, i.c., “whether there i$ a privatc right of
action under § 1983.” 289 F.3d at 862. We held that the district court erred in failing to consider
thi$ issue within the framewérk established by the Supreme Court in Blessing. 1d. at 863. Applying
thel Blessing test, we then concluded that " p}aintiffs have a canse of action under § 1983 foralleged
noficompliance with the scréening and treatment provisions of the Medicaid Act.™ Id. Inreaching
thig conclusion; we determined that the “provisions™ were “clearly intended to benefit the putative
plajintiffs,” impose “a binding obligation on Michigan,” and arce “not so vague and amorphous as to
defieat judicial énforcement.” 7d, '

Becausé the holding refers generally to the “screening and treatment provisions,” the opinion
in Westside Mthers I creates considerable ambiguity as to whether the prior panel applied the
Blgxsing test to cach of the statutory provisions identified in the plaintiffs’ amended complaint.
There is therefbre no assurance that the panel considered whether the specified provisions of the
Maédicaid Act confer enforcéable rights under § 1983 before holding that the plaintiffs have a cause
of #cti on under|§ 1983, Where there is substantial doubt as to whether a prior panel actually decided
an jissue, the district court should not be foreclosed from considering the issue on remand. See
Uniited Artists Theatre Circydt, Inc. v, Township of Warrington, 316 F.3d 392, 398 (3d Cir. 2003).
Accordingly, we conclude that the law of the case doctrine does not apply and that our earlier
deéision in this|case did not foreclose the district court’s consideration of whether plaintiffs have a
right of actionlunder § 1983 to enforce violations of §§ 1396a(a)(8), 1396a(a)(10), 1396(a)(30),
1396a(a)(43). | ' _

BD

The district court riled that plaintiffs failed to state a claim for violations of 42 U.S.C,
§§.1396a(a)(8)} 1396a(a)(10) “to the extent that they alleged failure by Defendaqts in their ofhcial
capacity to cnsure the actualiprovision of, or arrangement for, medical scrvices.” (J.A.at529.) In
- so puling, the district court co:ncluded that §§ 1396a(a)(8), 1396a(a)(10) require the State to pay some
or hll of the costs of certain medical services available to eligible individuals, but do not require the

Stygte to provide the services directly. (J.A. at 509.) Before the district court and in their briefs

Tscctiod 1396a(a)}(8) prgvides in relevant part:

A State pl'a‘n for medical jassistance must . . . provide that all individuals wishing to m'akc-: appligation
for medital assistance uhder the plan shall have opportunity to do so, and that such assistance shall
be fumished with reasonable promptness 10 all eligible individuals. . ..

42 US.G. § 1396a(a)(8)| (emphasix added).

Section [396a{2}10) stzites in relevant part:

A State plan for ‘mt:dit:iﬂ assistance must . . . provide for making medical avsistance availuble,

including at least the care und services listed in paragraphs (1) through {5), (17) and (21) of section
1396d(a] of this title to 411 |cligible) individuals. . ..

42 18,4, § 1396a(2)(10)A) (emphasis added),
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before this coulrt, plaintiffs argued that §§ 1396a(a)(8), 1396a(a)(10) mandate the actual provision
of,or arrangement for, certain medical services, including care, medicine, and equipment. Thus, the
isstle presentedLlj)y this claim:is whether the individual rights to “medical assistance” created by these
provisions impbses an obligation on the Statc to provide services directly.

. There appears to be some disagreement among the courts of appeals as to whether, pursuant
to the Medicaid Act, a State must merely provide financial assistance to eligible individuals to enable
them to obtain covered services, or provide the services directly. See Sabree v. Richman, 367 F.3d

180, 181 n.1 (3d Cir. 2004);. Bruggeman v. Bluggjevich, 324 F.3d 906, 910 (7th Cir. 2003) (“[T]he
stTtow rcfcre}ncc to ‘assistance’ appears to have reference to financial assistance rather than to
actual medical services, thouigh the distinction was missed in Bryson v. Shumway, 308 F.3d 79, 81,
88489 (1st Cir. 2002), and Doe v. Chilex, 136 F.3d 709, 714, 717 (11th Cir. 1998).”). However, the
Medicaid Act|explicitly defines the term “medical assistance™ as uscd in §§ 1396a(a)(8),
1396a(a)(10). ["‘Medical assistance”™ means “payment of part or all of the cost of the [énumerated}
services” to eligible individuals “who arc under the age of 21.” 42 U.S.C. § 1396d(a); see Schott
v. Olszewski, 491 F.3d 682, 686 (Gth Cir. 2005) (“The Act defincs ‘medical assistance’ as ‘payment
of part or all 011‘ the cost of the [covered] carc and services . . . for individuals.”™), -

Plaintiffs nevertheless contend that the language of §§ 1396a(a)(8), 1396a(a)(10) expands
thq definition of“medical assistance” beyond simply payment for services to inchude actual provision
of iservices. After examining the toxt and the structure of the statute, we do mnot believe
§§-} 1396a(a)(8)l, 1396a(a)(10) require the State to provide medical services directly; The most
reasonable interpretation of § 1396a(a)(8) is that all cligible individuals should have the opportunity

financial assistiance, shall be provided to the nal with rcasonable promptness, The most

reasonable inte:rpretatlon or § 1396a(a){ 10) is that medical assistance, 1.e., financial assistance, must

be provided for at least the carc and services listed in paragraphs (1) through (5), (17) and (21) of

§ 1396d(a). See Clarkv. Richman, 339 F. Supp. 2d 631, 641 (M.D. Pa. 2004). The regilations that

implement these provisions also indicate that what ig iredi inati igibilf

- _and aprompt pdymen( igible individuals to enable them to obtaifi the neccssary medical services.
JFRO 35435911, 435.930.

Jeez

. Atoral ﬁrgument, plaintitfs asserted that the payments were insufficient to enlistan adequate
nufnber of providers, whi ch; effectively frustrates §§ 1396a(a)(8), 1396a(a)(10) by foreclosing the
opportunity for eligible individuals to receive the covered medical services. They now arguc, for
example, that they want to show that such payments are so inadequate in the Upper Peninsula of
T/liichigan that there are no aivaﬂablc providers. See Health Care for All, Inc. v. Romney, 2005 WL
1660677, at *10-11 (D. Mass. July 14, 2005) (“Selting reimburscment levels so low that private
dentists cannotafford to treat Medicaid enrollees cffcetively frustrates [§ 1396a(a)(8)] by foreclosing
the opportuni for carollees to receive medical assistance at all, much less in a timely manner.”),
Qkla. Chupter f Am. Acad. bf Pedialrics v. FFogarty, 366 F. Supp. 2d 1050, 1109 (N.D. Okla. 2005)
(finding a violtion of § 1396a(a)(8) and reasoning that “[w]ithout financial assistance (provider
reimbursement) sufficient to attract an adequate nurnber of providers, reasonably prompt assistance
is effectively denied™); Sobky v. Smoley, 855 F. Supp. 1123 (E.D. Cal. 1994) (holding defendants
liable for failurk to comply with § 1396a(a)(8) where “insufficient funding . . . has caused providers
of methadonc maintenance to place eligible individuals on waiting lists for treatment™). Plaintifts
did not raisc tis argurment jin thc amended complaint, before the district court, or in their briefs
before this court. Becausc this appeal is from a dismissal for failure to state a claim, we are
concerned with the sufficiency of the vomplaint, which does not contain this allegation. We
thereforetaffipn the district court’s dismissal of the claim for violations of §§ 1396a(a)(8),
1396a(a)(10).)| However, because plaitiffs may be able to amend the complaint to allege that
«_inddegnate payments effectiycly deny the right to *medical assistance,” we modify the district court’s

! ———
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I N . o . ;
orc‘nlcr to reﬂecﬁHa dismissal without prejudice to the filing of a motion to amend ajJong with a
proposed amendment to the complaint.

C.

Plaintiffs allege that !del’e.nclants have developed a Medicaid program that docs not provide
acﬁ;ss to eligible children to the care and services availuble under the plan, in violation of 42 U.S.C.
§ 1396a(a)(30); That provision requires a State plan for mcedical assistance to:

[PIrovide such methods and procedures relating to the utilization of, and the payment
for, care and services available under the plan . . . as may be necessary to safeguard
against innccessary Wtilization of such carc and services and to assure that payments
arc con{;istent with éfficiency, economy, and quality of care and are sufficient to
enlist enough providers so that care and services arc available under the plan at least
to the e:%ent that such care and scrvices are available Lo the general population in the
geographic arca. . . .}

42 ;U.S.C. § 1396a(a)(30)(A). The district court held that § 1396a(a)(30) “does not unambiguously
confer individubl rights enforceablc under § 1983” and that plaintiffs therefore failed to state a claim
forlviolations of § 1396a(a)(B0). (J.A. at 525.) '

. Section! 1983 provides a cause of action against State officials for “the deprivation of any
Tights, privileghs, or immunities secured by the Constitution and laws” but does not provide a
methanism thréugh which ditizens can enforce federal law generally. 42 U.S.C. § 1983. Instead,
it grovides redress only for 2 plaintiff who asserts a “violation of a federal right, not merely a
violation of federal law.” Blessing v. Freestone, 520 U.S. 329, 340 (1997); see also Wilder v. Va.
Hosp. Ass’n, 496 U.S. 498, 508 (1990). -

. InBI ess;ing v. Freestone, the Supreme Court sct forth three requirements for establishing that
4 federal statte confers rights enforccable by § 1983:

First, Céngress must have intended that the provision in question benefit the plaintiff.
Sccond) the plaintiff must demonstrate that the right assertedly protected by the
statute is not o “vaguc and amorphous™ that its enforcement would strain judicial
competence. Third, the statute must unambiguously impos¢ a binding obligation on
the States. In other words, the provision giving nse to the asserted right must be
couched in mandatory, rather than precatory, terms.

520 U.S. at 340-41 (citatibns omitted). In Gonzaga University v. Doe, the Supreme Court
acknowledged the continuing relevance of the Blessing test to “guide judicial inquiry into whether
or hot a stamte confers a right” 536 U.S. 273, 282 (2002); see ASW v. Oregon, 424 F.3d 970, 975
n.6 (9th Cir. 2005). The Court then clarified the first of Blessing’s threc requirements, raking clear
thalt only unarbigucusly canferred rights, as distinguished from mere benefits or interests, are
enforceable u‘l-‘lrller § 1983, Gonzaga, 536 U.S. at 282-83. The appropriate inquiry, therefore, is
“whether or not Congress intended to confer individual rights upon a class of beneficiaries.” /d. at
285 Critical tg this inquiry {s WHether the pertincnt statute containg “rights-creating” language that
reveals congregsional inte.ntlto create an individually enforceable right. Id. at 287.

. Priorto|Gonzaga, Lhé circuits were split on the question of whether § 1396a('a)(30) provides
Médicaid recipients or providers with a right cnforceable under § 1983. The Fifth and Eighth
Circuits each held that Meditaid recipients have a private right of action under § 1396a(a)(30). See

Evergreen Prefbyterian Ministries Inc. v. [{ood, 235 F.3d 908, 927-28 (5th Cir. 2000); Ark. Med.
So&: v, Inc.v. R ryn.olds, 6 F.3d519, 528 (8th Cir. 1993); ¢f. Pa. Phaymacists Ass'mv. Houstoun, 283
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F.3d 531, 54344 (3d Cir. 2002) (en banc) (positing, in dicta, a tight for recipients while rejecting
suth a right for providers); Visiting Nurse Asy ‘n v. Bullen, 93 F.3d 997, 1004 n,7 (15t Cir. 1996)
(positing, in dicta, a right for recipients whilc holding that such a right cxisted for providers). The
Fl{st, Seventh, and Eighth Circuits held that a private right of action existed for Medicaid providers.
,93 F.3d aL 1005, Methodist Hosps., Inc. v. Sullivan, 91 F.3d 1026, 1029 (7th Cir. 1996);
Ark. Med. Svély, 6 F.3d at 528. By contrast, the Third and Fifth Circuits explicifly held that
§ 1396a(a)(30)did not create a right cnforceable by Medicaid providers. See Pa. Pharmacists Ass ‘n,
283 F.3d at 543; Walgreen Co. v. Hood, 275 F.3d 475, 478 (5th Cir. 2001); Evergreen Presbyterian
Ministries, 235 F.3d at 929. Since Gonzaga, the federal courts of appeals considering whether
§ 1‘(3963(11)(3 0) Fprovides Medicaid recipients or providers with aright enforccable under § 1983 have
also come to gonflicting conclusions. Compare Long Term Pharmacy Alliance v. Ferguson,
362 F.3d 50, 5; (1st Cir. 2004) (holding that Medicaid providers do not have a private right of action
under § 1396a(a)(30)), and Sanchez v. Johnson, 416 F.3d 1051, 1062 (9th Cir. 2005) (concluding
that § 1396a(a)(30) does not unambiguously manifest congressional intent to create individual

(8
th
After ey

Circuits that § ]
Mcedicaid recip

)

rights), with Pediatric Specialty Care, Inc. v. Ark. Dep’t of Human Servs., 443 F.3d 1005, 1015-16
1 Cir. 2006)é(holding that § 1396a(a)(30) is enforceable by Medicaid recipients and providers
' ugh a § 19 '

3 private causc of action).

tamining the text and structure of § 1396a(a)(30), we agree with the First and Ninth
1396a(2)(30) fails the first prong of the Blessing test and does not therefore provide
enis or providers with a right enforceable under 83. First, § 1396a(a)(30) has

an pggregate focus rather than an individual focus that would evinee congressional intent to confer

an individually
‘the aggregate

confer{s] no ind

The provision

“micthods and p

at 37 (noting th
individuals pro

enforceable right. See Gonzaga, 536 U.S. al 282 (When a “provision focuse[s] on
services provided by the State,’ rather than ‘the needs of any particular person,’ it
ividual rights and thus fcannot] be enforced by § 1983.™); Sanchez, 416 F.3d at 1059,
speaks, not of individual benefits, but rather of the State’s obligation to develop
rocedures.” See § 1396a(a)(30)(A);, Long Term Care Pharmacy Alliance, 362 F.3d
at “[t]he provision focuscs instead upon the state as ‘the person regulated rather than
tected™”). The only reference in § 1396a(a)(30) to recipients of Medicaid is in the

aggregate, as members of “the general population in the geographic area.” See § 1396a(a)(30)(A).

Thi only referé :
édministratio:n of Mcdicaid services., See § 1396a(a)(30)(A). Far from focusing on

partners in the
a specific class

nce to Medicatd providers is as indirect beneficiaries *enlisted” as subordinate
! P 1

of beneficiaries, § 1396a(a)(30) “is simply a yardstick for the Sccretary to measure

the syxtemwide!

performance of a State’s [Medicaid] program.” Blessing, 520 U.S. at 343.

. Second] the “broad and nonspecific,” Gonzaga, 536 U.S. at 292 (Breyer, J., concurring in
the judgment), language of § 1396a(a)(30) ix ill-suited to judicial remedy, see Sanchez, 416 F.3d at
1060. The proy ision sets forth general objectives, including “efficioncy, economy, and quality of
care,” but does pot identify what standards are required by such terms, See § 1396a(a)(30)A); Long
Te),fm Care PHarmacy dlliunce, 362 F.3d at 5% (noting that “the criteria (avoiding overuse,
efficiency, quallity of care,!geographic cquality) are highly general’™). The interprictation and
balancing of thesc gencral objectives “would involve making policy decisions for whiéh this court
hag little expertise and evenlless authority.” Sanchez, 416 F.3d at 1060; see also Lung Term Care
Pharmacy Allidnce, 362 F.3d at 58 (noting that the gencrality of the goals “suggests thatplanreview
byithe Seccretiry is the certral means of enforcement intended by Congress™). Furthermore,
§ ]396a(a)(30)] is not confined to particular services; rather, it speaks gencrally of “methods and
pracedurcs.”  See § 1396211'(a)(30)(A). Such broad language stggests that § 1396a(a)(30) is
“edncerned with overall meéthodology rather than conferring individually enforceable rights on

- individual Med?icaid rccipicn%\ts.“ Sanchez, 416 F.3d at 1059-60.

Becauss the text of § 1396a(a)(30} does not focus on individual entitlements, nor is the
“bioad and nopspecific” language of this provision amendable to judicial remedy, we are not
petsuaded that (Congress has, with a clear voice, intended to creafe an individual right that either
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Médicaid recipjf'ents or providers would be able to cnforce nnder § 1983. Without such ﬁgnambiguous -
intent, plaintiffs cannot satisfy the first requirement of the Blessing test. 'We thercfore hold that g
§ 396&(3)(30) docs not confer enforceable rights and affirm the district court’s dismissal of -

i

plaintiffs® § 1396a(a)(30) claim.
# DI

!
. The di§tﬁc[ court held that plaintiffs failed to state a claim for violations of 42 US.C.
§ 1396a(a)(43)(A) because §,1396a( a%§43 }(A) does not require “a participating State to *effectively’
infjmrm all potentially eligible children of the EPSDT services.” (J.A. at 527) Section
1396a(a)(43)(, ) requires a State plan for medical assistance to provide for: -

[Juforming all persons in the State who are under the age of 21 and who have been

determined to be eligible for medical assistance including services describéd in

scction‘|1 396d(a)(4)(B) of this title, of the availability ofearly and periodic screcaing,

diagnostic, and treagment services as described in section 1396d(r) of this title and -

the ncc‘li for age-appropriatc immunizations against vaccine-preventable discases. . . .
42)U.S.C. § 1396a(a)(43)(A). Implementing regulations obligate States to provide for wiitten and
orgl methods designed to “¢ffectively” inform all eligible individuals about the EPSDT program.
42|C.ER. § 44]L.56(a).

i The con!'lplaint, read in the light most favorable to the plaintiffs, supports a § 1983 claim for
viglations of §|1396a(x)(43)(A). In order to establish a § 1983 claim, plaintiff’s complaint must -
allclge that (1) the conduct in controversy was committed by a person acting under color of law, and
(2)| the conduct deprived the plaintiff of a federal ri ght, either constitutional or statutory. Lugar v.
Ldmandson Off Co., 457 UiS. 922, 930 (1982). The amended complaint alleges that defendants
“refused or failed to effectivély inform Plaintiffs and their carctakers of the existence of the Medical
Aspistance children’s healthfare program, the availability of specific child healthcare services, and
rclated assistance.” (LA. at205.) (Emphasis added.) Tn concluding that plaintiffs’ allegation that
def{cndants fail’I d to “ctfectively inform™ them of the EPSDT scrvices does not state a viable § 1983
c¢lalm, the district court ignored the Medicaid Act's i L ations, whi 1gate
afticipating States to “effectively” inf igible individuals. See 42 C.F.R. § 441.56(a). -
Plainuifts haye stated a cognizable claim under §1983 for violations of § 1396a(a)(43)(A) and should -
praceed to dis ot de 2 “the-faets, )

— i1l (‘i’onclusion

For the forcgoing reasons, we affirm the district court’s judgment of dismissal of the claim
for|violations of §§ 1396a(a)(8), 1396a(a)(10), but we modify the district court’s order to reflect a
dismissal withqut prejudice;affirm the dismissal of the § 1396a(a)(30) claim; reverse the dismissal
claim;iand remand for further proceedings consistent with this opinion.
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