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APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OKLAHOMA
(D.C. No. 01-CV-0187-CVE-SAJ)

Louis W. Bullock, Miller, Keffer & Bullock, LLC, Tulsa, Oklahoma (Robert M. _
Blakemore, Miller, Keffer & Bullock, LL.C, Tulsa, Oklahoma; Thomas K. Gilhool and
James Eiseman, Jr., Public Interest Law Center, Philadelphia, Pennsylvania, with him on
the briefs), for Plaintiffs-Appellants/Cross-Appellees. ' :

HdWard J. Pallotta, (Lynn Rambo-Jones with him on the briefs) Oklahoma Health Care
Authority, Legal Division, Oklahoma City, Oklahoma, for Defendants-Appellees/Cross-

Appellants.

Jonathan S. Franklin and Jessica L. Ellsworth, Hogan &7 Haﬁson, L.L'P,, Washington,
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D.C,, filed an amicus curiae brief for the American Academy of Pediatrics, the American
Medication Association, and the Oklahoma State Medical Association.

Before TACHA, BRISCOE, and HARTZ, Circuit Judges.

BRISCOE, Circuit Judge.

- Plaintiffs, two organizations and thirteen chﬂ&ren and their parents representing a
class of individuals, ﬁIed suit under 42 U.S.C. § 1983 claiming that defendanfs, officials
of the State of Oklahoma and the Oklahomé ﬁealth Care Authority, violated various
p.rovisions of tﬁe Medicaid Act by failing to provide Medicaid-eligible children in the
State of Oklahoma with necess'ary health care éervices, including early and periodic
screening, diagnosis, and treatment sérvices.' After conducting a bench tri‘al,rthe qistrict
court found in favor of plaintiffs on some, but not all, of their claims, énd issued a
permanent iﬁjunction requiring defendants td, in perﬁ'nent part, conduct a study to
determine the provider reimﬁursement rates necessary to ensure reasonably prompt access
to health_cafe for Medicaid-cligible childrg:n, and to revise their fee schedulle_'in
accordance with that study. Both sides have now appealed, challenging various aspects
of the district court’s decision.

We exercise juﬁsdiction pursuant to 28U.8.C. § 1291,_ reverse the judgﬁleﬂ__t of the
district céurt, and remand with direct;ions to enter judgment in favor of defendants. In
doing so, we conclﬁde; cont;ary to the district court,_ that the defendants did not violate 42
US.C. § 1396a(a)(8_)’s “reasonable promptness” requirement by allowing system-wide
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delays in treatment of Medicaid beneficiaries or by paying providers insufficient rates for
services rendered to Medicaid beneficiaries. We further conclude that 42 U.S.C. §
1396a(2)(10) requireé a state Medicaid plan to pay for, but not to directly provide, the
specific medical services listed in the Medicaid Act. We also conclud.e, consistent with'

our recent decision 1n Mandy R. ex rel. Mr. and Mrs. R. v. lOWens, 464 F.3d 1139 (10th

- Cir. 2006), that 42 U.S.C. § 1396a(a)(30) does not create a private right of action
enforceable by plaintiffs. Finally, we decline td con;sider plaintiffs’ assertion of a private
right of éction pursuant to 42 U.S.C. § 1397a(a)(43) because the arguments now made on
appeal by plaintiffs were neifher asserted ﬁor addressed below,

| | L
- Plaintiff Oklahoma Chapter of the American Academy of Pediatrics (OKAAP)isa
non-profit professmnal orgamzatlon of pediatricians and pediatric specialists. Plamuff
Community Action Project of Tulsa County, Inc. (CAPTC) is a non-profit organization
located in Tulsa, Oklahoma. The individually—named plaintiffs are thirteen children and .
their parents, all of vs./hoﬁa have been designated as representatives of the. class certified by
the district court. Defendants are ofﬁciais of the State of Oklahoma and the Oklahoma
Health Care Authoﬁty (OHCA), the designated agency responsible for impiementing and
- administering leahoma’s Medicaid program. |
Plaintiffs filed this action in March 2001, alleging that defendants’ policies and
prt:;cedures denied or deprived eligiblé children in the State of Oklahon;a of the health and

medical care to which they were entitled under federal law. In particular, plaintiffs
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asserted claims under 42 UfS.C. § 1983 to enforce (a) their alleged right pursuant to 42
 U.S.C. §§ 1396a(a)(8), 1396a(10)(A), 1396d(a)(4)(B)(2), and 1336d(r) to receive early -
and periodic screening, diagnostic, énd treatment services (EPSDT), (b) their alleged right -
puréuant to 42 U.S8.C. § 1396a(a)(8) to receivé necesgary éare and services with
reasonable promptness, and (c) theif alleged right pursuant to 42 U.S.C. § |
1396a(a)(30)(A) to have provider reimbursement rates set at a sufficient level td assﬁe
Medicaid recipients of equal access to quality health care.
| The district court, at plaintiffs’ request, defined and certified a plaintiff class of

children on M.ay 30, 2003. The district court then. conducted a bench trial dn plaintiffs’ |
claims in April and Méy 2004. On March 22, 2005, the district court issued lengthy
findings of fact and conclusions of law. In its brder, the district court dismissed plaintiff -
OKAAP for lack of standing.. The district court also concluded, in pertinent part, that:

. defendénts violated 42 U.S.C. § 13963(&)(30)(A) by failing to assure that

payments were sufficient to enlist enough providers so that care and

services were available to Medicaid-eligible children to the extent that such

care and services were available to the general population in the geographic

areas served by the OHCA; and

» defendants violated 42 U.S.C. § 1396a(a)(8) by failing to furnish medical
assistance with reasonable promptness to all Medicaid- -eligible individuals.

At the conclusion of its order, the district court directed the parties to meet and confer
with the magistrate judge “in order to reach an agreed proposed injunctive order to be
submitted” to the court “consistent with [its] Findings of Fact and Conclusions of Law.”

- Aplt. App. at 396.



On May 19, 2005, after the parties submitted the agreed proposed injunctive order,
the district court issued a Final Judgment and Permanent Injunction. Therein, the district
court reiterated its legal conclusions and, based upon the two alleged violations outlined

above, directed defendants to:

* “institute a fee schedule for fee-for-service physician . . . reimbursement
- for covered, medically necessary physician services provided to minor
children” under the Medicaid program “at the rate for each Current
Procedural Terminology . . . Code that equals one hundred percent (100%)
of the rate paid by Medicare for physician services as soon as possible
within the strictures of” state and federal law; ‘

* “authorize OHCA administrative staff to negotiate a contract , . . with a
nationally recognized economic consulting firm to conduct a study to
determine the fee-for-service reimbursement rate necessary to assure
reasonably prompt access to health care for minor children in the Oklahoma
Medicaid Program while also complying with the utilization and efficiency
requirements of 42 U.S.C. § 1396a(a)(30)(a)”;

* “institute a fee-for-service schedule determined by the consulting firm as
necessary to assure reasonably prompt access to health care for minor
children in the Oklahoma Medicaid program”;

* “[i]n the event that OHCA is unable in good faith to negotiate the contract
contemplated by the Final Judgment and Permanent Injunction by August
15, 2005, or if the study contemplated by fthe district court] is not
completed within six months of the date the contract is executed by the
parties, the OHCA shall adjust all Medicaid rates paid to providers so that
the rates for covered, medically necessary physician services provided to
minor children under the Oklahoma Medicaid Program are sufficient to
ensure equal and reasonably prompt access to health care for such minor

children”;

* “use [their] best efforts to attempt to obtain increased funding from the
Oklahoma Legislature for the reimbursement changes mentioned herein;
however, a lack of such funding shall not excuse compliance with this
Permanent Injunction™; and : :



II.

T“We .. assume with oy deciding thay § 1983 giveg the

DPlaintiffy 5 right of action
10 enforce” these Provisiong Mandz R., 464 F 3dat 1143 '
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